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el INDEX
(Note An asterisk (*) denotes Note number)

Accommodatlon Control Act, MLP. (41 of 1961), Section 23-A -Banafde
requirement - Application filed for eviction from non-residential premises for
opening a cosmetic shop along with her married daughter - Applicant aged
about 70 years - Old age ipso facto would not mean that need.is not bonafide -
Nature of business is required to be seen - No experience is required for doing
this type of business - Even if it is held that her business would jfail in absence of

experience it cannot be a ground to hold that need of apphcant is not bonaf ide.
[Shyama bai v. Murlidhar] . ..1790

Accommodation Control Act, M.P. (41 of 1961), Section 23-A -
Bonafide Requirement - Income of applicant -~ Applicant receiving income
Jjrom family pension and rent - Bonafide requirement cannot be dismissed
merely on the ground that she is receiving some income which is suﬂ‘ icient to
satisfy her daily need. [Shyama bat v. Murlidhar] .. 1790

Accommodation Control Act, M.P. (41 0f 1961), Section 23-A - Owner
- Tenant admitting that suit shop is of applicant - Ownership of applicant
stood proved. [Shyama bai v. Murlidhar] ... 1790

Accommodation Control Act, M.P. (41 of 1961), Section 23-A -
Perpetual Lease Deed - Application for eviction opposed on the ground that
lease was till the pleasure of fenant - Held - There is non-obstante clause
which is having meaning to nullify any contract to contrary - Even if any
agreement contrary fo secfion is executed befween landlord and tenant the .
same would not have any sanctity - Application for eviction maintainable.
[Shyama bai v. Murlidhar] ..1790

. Arbitration and Conciliation Act (26 of 1996), Sections 16, 34, 37 -
Territorial Jurisdiction - Arbitrator is under an obligation to decide the plea
of jurisdiction - Appellant carrying on business at Nagpur and order was
also placed at Nagpur - Objection regarding territorial jurisdiction not
decided by Arbitral Tribunal and also by Court - Held - Whole action of
Arbitral Tribunal without jurisdiction - Award set-aside - Appellant directed
to appear before. Arbitral Tribunal - Appeal allowed .[ Lords Wear Pvt. Ltd.,
Nagpur v.M/s Anandkumar Devendra Kumar] L1771

Arbitration and Conciliation Act (26 of 1996), Sections 21 & 43 -
Arbitration Tribunal decline to pass award in favour of appellant and held
claim to be-time barred - Application u/s 34 dismissed - Held - Arbitral
proceedings in respect of a particular dispute would commence on the date
on which a request for that dispute to be referred to Arbitration is made -
Determining factor in computing the limitation is the date when notice was
received by the respondent No.l & 2 raising the arbitral dispute - Appeal
allowed. [Prashant Kumar Sahu v. M/s. Optel Telecommunications Ltd.]..1753

Arbitration and €onciliation Act (26 of 1996), Sections 34 & 36 -
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ArAve U4 gas Aaftifraw (1996 &1 26), AR 16, 34, 37 — €™
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AR U4 gAE ARICEM (1996 &7 26), ORI 21 T 43 — AR
arftreeor 9 arftemeff & ua # aftifofa oRe o3 @ PR fvan 3R T w9 afvfa
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“wrEfaEt D fafire faae & e 3 o T @1 o B0 oY SN faae Y
AR o PR 0 @ i o o € 8 — ok @ wore o § Pams
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TR - le(mwmmﬁmmmam{ﬁzﬁmm) . 1753
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Applicability of the Act - Respondent awarded contract but was not able ta
complete it within stipulated period and thus a dispuie arose - Sole Arbitrator
passed an award in favour of reéspondent - Petitioners challenged the award
w's 34 of the Act before the District Court Gwalior - Application for setting
aside the Award dismissed - Respondent filed application u/s 36 for
enforcement of the award - Held - As the petitioner has filed an application
u/s 34 of the Act for setting aside the award and the respondent filed an
application u/s 36 for enforcement of the award the parties have themselves
accepted the applicability of the Act by their own conduct - Petition dismissed.
[Union of India v. M/s. N.J. Devani Builders Pvt. Ltd.] ... 1692

Arms Act (54 of 1959), Section 25(1-B)(b) - Possession of arms of
specified description - Applicant was having Khukri type knife in his hand
and was intimidating public - Nothing on record that blade of knife was
more than 6" long or 2" wide - Held - Courts below erred in holding that
applicant was found in possession of knife having blade of prohibited
dimensions as specified in notification issued u/s 4 - Applicant acquitted -
Revision allowed. [Lavkesh Reddy v. State of M.P.] ...*56

Ashasakiya Shikshan Sanstha (Adhyapakon Tatha Anya
Karmchariyon Ke Vetano Ka Sandaya) Adhiniyam, M.P. (20 of 1978),
Section S - Private aided educational institute getting grant-in-aid - State
- Govt. issued circular that provident fund with. regard to employees of aided -
institution with effect from 1.8.1982 would be the responsibility of the
Management and not of the State Govt. - Circular challenged on the ground
that it is ultra vires the provision contained in the Section 5 of Adhiniyam -
Held - Denying the liability by the State Government to pay provident fund
of the employees is clearly in contravention with the mandatory provisions
of Section 5(2) of the Act - Circular declared as ultra vires of the Act and
quashed - Petition allowed. [Shri Kamla Nehru Balika Uchchatar Madhyamik
Vidyalaya v. State of M.P.] 1656

Cigarettes and Other Tobacco Productions (Prohib:tmn of
Advertisement and Regulation of Trade and Commerce, Production Supply
and Distribution) Act, (34 of 2003), Section 7(5) - Restrictions on tvade and
commerce in, and production, supply and distribution of cigarettes and other
tobacco products - Section 7(5) of Act, 2003 provides that every package of -
cigarette or tobacoo product must contain nicotin-and tar contents along
_ with maximum permissible. limits thereof - Object of Act, 2003 is to create
- general awareness of ill effects of tobacco products - Object will be frustrated
unless provisions of Seéction 7(3) are enforced by U.O.L as early as possible.
[Avmash v. Union of India] - ..1725

Civil Procedure Code (5 of 1908), Section 34 - Scope - If g loan is
for commercial transaction, appellant is entitled to contractual rate of interest
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and .the court cannof Irmzt rate of interest to 6% p.a. - Held - Appellant is
entitled to interest at the rate of contractual rate of interest i.e. 15% p.a.
from the date of decree till realization. [State Bank of India v. M/s. Siddharth
Hotel] : .. *¥61

Civil Procedure Code (5 of 1908), Order 1 Rule 10, Order 22 Rule
4, 9 - Substitution of Legal Heirs - Application under Order 22 Rule 4, 9 along
with application under Section 5 of Limitation Act and seiting aside abatement
filed - Applications subsequently withdrawn with liberty to file application under -
Order 1 Rule 10 if law permits - Held - After withdrawal of applications filed
under Order 22 Rule 4, 9 & 11, appellant has no authority to bring such heirs
on record under Order 1 Rule 10 r/w Order 22 Rule 10 - Application undér
Order 1 Rule 10 dismissed - Appeal stands abated against dead defendant/
respondent. [Ancop Choudhary v. Smt. Usha Bhargava] ...1763

Civil Procedure Code (5 of 1908), Order 20 Rule 18 - Final Decree
- Preliminary decree passed in a suit for partition - Applicanis filed an
application for execution of decree - Commissioner was appointed to give
effect to preliminary decree - Report submitted by Commissioner and
objections were filed by parties - Application for execution may be freated
as final decree proceedings. {Kamla Bai Pate] (Smt.)v. Vidhyawati Patel]... 1809

Civil Procedure Code (5 of 1908), Order 20 Rule 18 - Final Decree
proceedings - Limitation - Proceedings for fi inal decree can be initiated at
any time - No limitation is provided therefor [Kamla Bai Patel (Smt V.
Vidhyawati ‘Patel] .. 1809

Civil Procedure Code (5 of 1908), Order 21 Rules 54, 66 -
Proclamation of Sale by Public Auction - Decree for payment of Rs.5, 65 000
with interest passed-against appellant/Judgment Debtor - No notice given fo
Judgment Debtor before attaching their property - Property auctiohed without
any notice to J.D. - Held - At each stage of execution of decree when property
is sold notice should be served upon person.whose property .is being sold -
Any property sold without notice fo the person is a nullity - All actions
pursuant thereto are liable to be struck down - No valuation of property was
carried out - No proclamation of sale was made as per provisions of M.P.
Civil Court Rules and Order 21 Rule 66 - There was no -publication of sale -
* Judgment Debtor directed to deposit Rs.15 lacs apart from the amount which
he has already deposited for satisfaction of decree - On payment of amount,
title to the property shall vest free of all encumbrances on’ appellant - Appeal
allowed. [Mahakal Automobiloes (M/s.) v. Kishan Swaroop Sharma]... (SC)1581

Civil Services (Classification, Control and Appeal) Rules, M.P., 1966,
Rule 29 - Rule 29 confers the power of review and clearly stipulates-that the
said power can be exercised only by the authority superior to the authorrly
making the order. [Anil Soni'v. State of M.P.] ..1636
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Constitution, Article 19 - Protéct_ion- of certain rights -regqr&iﬁé-, -

" freedom of speech, etc. - Fundamental Right guaranteed under Article 19 is

. absolute bui subject -to reasonab!e resrnctzons [B S N Joshi & Sons Ltd."v.

State of M.P] 1671 -

Constltutmn, Article 19(1)(g) To practtse any professuon or to carry
‘on any occupation, trade or- busmess - Condition in N.LT. that Firm should -
have successfully executed work’ contract of similar type awarded by

MPPGCL / MPSEB / MPEB wzthout any default - Held - Prescribing terms . .

and conditions ard qualifications for tender does not permit interference to .
 be made by Writ Court - Action of tendering authority can be interfered with-
-only if it is found fo be tainted with malice or is misuse of statutory pawer’-and
' taken in arbitrary manner. [B.S.N. Joshi & Sons-Ltd. v. State of M.P.] . ... }671
Constitution, Article 19(1)(g) - To practise any profession, or to carry '

on_any occupation, trade or business - Condition in N.I.T. that only those

Firms shall be eligible if no litigation is pending - Held - Any rule, regulation

or condition which prevents a person from litigating his grievance in a Court

- of Law is unsustainable - Condition quashed as unjusnﬁed [B.S.N. Joshi &

Sons Ltd. v. State of M.P.] o ©o1en

Constitation, Articles 19(1)(g), 226 - Unaided Educational Instu‘utwn :
- Fees Structure - Institution demanded bank guarantee and ED.Rs for certain--
sum - Demand was made on the ground that Fee Structure by Committee is subject
to judicial review - Held - No allegation that students can leave the college in
mid-stream - Judicial Review cannot be a ground or basis requiring petitioners
{students) to furnish bank guarantees/F.D.Rs - Demand of bank guarantee or
ED.R quashed - Petition allowed. [Ptiyanka Shrivastava v. State of M.P]... 1641

Constitution; Article 226 - Affiliation of Institution - Petitioner applied

" for grant of recognition for D.Ed.- Courses to NCTE - During’ pendency of el

application Union of India divected NCTE not to proceed with the matter - -
High Court by interim order permmed petrtioner to admit. students -at. their
own risk - -subject to decision of petition - Finally Writ Petition dismissed - -
Subsequently recognition granted by NCTE in December, 2007 - Thereaﬂer.,
on the basis of recognition petitioner applied for- ~grant of affiliation i Board
" of Secondary Education for the year 2007-08 - The application was rejected
by the Board on the ground that petitioner had noi completed 180 days of
imparting tfaining - Held - Petitioner without recognition cannot nuriure
idea to adniit students -- When in final order relief was denied, petitioner cannot

- - claim any benefit on the basis of interim relief - Affiliation rightly rejected - _

Petition dismissed. [Siddhi Vinayak College, Bhind v. State of M.P.] ...1645

Constitution, Article 226 - Alternative Remedy - Pétition once admitted,
could not be dismissed on the ground of alternative.remedy. [Bhuvneshwar
Prasad @ Guddu Dixit v. State of M.P.] ... 1683
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LConstitution, Article 226 - Date of enforcement of Act - No mandamus
can be issued to_bring statutory provision into force when the date on which
it is brought into force is left to the discretion of Central Govt. - However,
Court can always issue mandamus to consider whether time for brmgmg a
provision of an Act has arrived or-not. [Avinash v. Union of India] .. 1725

Constitution, Article 226 - Ground regarding maintainability of appeal
not raised - Held - Petitioner not taking the ground of maintainability of appeal

before all three authorities and even in writ petition cannot be permitted to raise .

~ al the time of final hearing. [Prajapal Singh v. State of M.P] 1721

Constitution, Article 226 - Grounds to challenge constitutional validi:y
- If the act of repository of power is in.conflict with Constitution, or governing
Act or general principles pf law of land or it is so arbitrary or unreasonable
that no fair minded authority could ever have made it. [M.P. Cement
Manufacturers Association v. State of M.P.] ... 1665

Constitution, Article 226, Nagar Tatha Gram Nivesh Adhiniyam, M.P.,

1973, Section 50 - Intention to prepare scheme -~ After finalization of draft
scheme, final scheme published in Govt. Gazette on 28.03.2003 - It was stipulated
that scheme would come into operation w.e.f. date of publication in Gazette -
" Held - Scheme would be treated as come into existence on 28.03.2003. [Mahawr
Grih Nirman Sahkari Sanstha Maryadit v. State of M. P] ..1603

Constitution, Articles 226, 227 - Difference of Opinion - Scope of
Third Judge - Both the Judges of Division Bench came to the conclusion
that tendered votes can be.opened and there is no divergent opinion on said
question - Third Judge cannot go into the question that whether tendered
vote can be opened or not. [Kailashi v. Smt. Bharosi Bai] ..1586

Constitution, Article 233(2), Uchchatar Nyayik Sewa (Bhartl Tatha
Sewa Shartein) Niyam, M.P., 1994, Ruie 7(1)(c) - Qualification for
appointment as District Judge entry level - Whether an Advocate who has
put in seven years of practice but has been appointed as Public Prosecutor
or Asstl. Public Prosecutor or Asstt. District Public Prosecutor is eligible for
appointment as District Judge (Entry Level) by way of Direct recruitment -
Held - As per rules framed by Bar Council, a Law Officer of State Govt. is
qualified to be admitted as an Advocate if by terms of his appointment, he is

required to act and plead in Courts on behalf of State - If person has been

enrolled as an advocate and thereafter appointed as PP. / A.PP. / A.D.PP
and by terms of his appointment continues to conduct cases on behalf of
State Govt. before Criminal Courts, does not cease to be an Advocate within
meaning of Art.233(2) of Constitution and Rule 7(1)(c) of Niyam, 1994, [Jyoti
Gupta (Smt.) v. Registrar General, High Court of M.P.] - S 4 B

Constitution, Article 309 - Recavery "‘Respondent worked as R

Stenographer (Ordinary Grade) till- 28.03: 95 in Income Tax department -

RN
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Subsequently appointed as L.D,C. and regularized on the said post -
Respondent given pay protection for the post of Stenographer as pay of
Stenographer wds higher -Subsequently order of pay protection withdrawn
and recovery directed to be made from the salary of the respondent - Held -
No recovery can be made fiom the salary as respondent did not misrepresent
and actually worked on the post of Stenographer till 28.03.95 - Petition
disposed of. [Union of India v. C. Samuel] - . . .-1619

, Cooperative Societies Act, M.P., 1960 (17 of 1961), Section 58-B

(As amended w.e.f. 05.05.2005) - Petmoner retired on 31.08.06 from the
post of Supervisor from Zila Sahkari Kendriya Bank, Tikamgarh - Number
of employees including the petitioner found responsible for indulging in
misconduct of defalcation - At the instance of Bank RRC issued by Collector
against the petitioner - Petitioner has challenged RRC in W.P. - Held - No
opportunity of hearing given prior to issuance of RRC as per the provisions
of first proviso of Section 58-B - Bank was not entitled to make a request fo
the Collector for issuance of RRC - Such order shall be passed by the Registrar
- RRC issued by the Collector at the request of Bank was without jurisdicﬁan.
[Harcharan Rajpali v. The Collector, Tikamgarh] .. 1702

Cooperative Societies Act, M.P., 1960 (17 of 1961), Section 84-A -
Registrar is competent authority to make request to the Collector for recovery
of amount as arrears of land revenue and not the Socrety Neither certificate
was issued by Registrar nor Registrar had determined or ascertained the
amount as recoverable as an arrears of land revenue - Issuance of RRC by
the Collector was without jurisdiction. [Harcharan Rajpali v. The Collector,
Tikamgarh] : .. 1702

) Criminal Procedure Code, 1973 (2 of 1974), Section 125, Muslim
Women {(Protection of Rights on Divorce) Act, 1986 - Claim for
maintenanie by Muslim women who is not divorced - Held - Application for
maintenance by such Muslim women is mamtamable - Revision al!owed
[Jumana Bai v. Mushtaq Ali] - .. 1839

Criminal Procedure Code, 1973 (2 of 1974), Section 200 - Complaint
filed against applicants alleging that departmental enquiry was initiated
against him on false allegations and he was dismissed from service - Held -
Non-applicant No.l failed to establish that how the departmental enquiry
was initiated on false allegations and that too with an ulterior motive - Taking
of cognizance illegal-and erroneous - Petition allowed. [Saubir Bhattacharya
v. Jai Prakash Kori] ...1849

Criminal Procedure Code, 1973 (2 of 1974), Section 200 - Complaint
- It is the duty of Magistrate to see as to whether criminal complaint is filed
in proper form and whether any person has been made accused 1mproperly
or illegally. [Saubir Bhattacharya v. Jai Prakash Kori] .. 1849

AR 1
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~ Criminal Procedure Code, 1973 (2 of 1974), Section 200 - Statemem
* of complainant ~ Statement of camplamant recorded and case was ad]ourned
" for recording of statement of remaining evidence of complaindant - Statement
of complainant recorded for the second time on subsequent dates - Recording

of second statement of complainant with an intention to f il up lacunas not
proper. [Saubir Bhattacharya v. Jai Prakash Kori] . ..1849

Criminal Procedure Code, 1973 (2 of 1974), Section 227 - Dzscharge
of accused - Charge sheet was filed against complainant on a report lodged
by bank officials - Complainant was discharged - Held - Mere discharge is
not sufficient to make out a case - It has to be shown through oral evidence
supported by documentary evidence that how the report was false -
Complainant failed to establish prima facie that he-was discharged by Court
after coming to conclusion that report was false [Saubir Bhattachaxya v. Jai
Prakash Kori] .. 1849

Criminal Procedure Code, 1973 (2 of 1974), Section 311 - Recallmg

of witness - Witness who was examined in-Chief and cross examined fully,

" cannot be recalled and re-examined to deny evidence which he had already
given before Court - Jurisdiction vested in Court must be exercised judicially

and not capriciously or arbrtrarzly [Suo Motu Revision State of M.P. v. Vinod

Mudgal] ..1817
Criminal Procedure Code, 1973 (2 of 1974), Section 482 - See-Penal Code,
- 1860, Section 420/34, 120-B, {Suresh Goel v. Grasim Industries 1td.] . .. 1841

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Negotiable _
Instruments Act, 1881, Section 138 - Legally enforceable debt - Prosecution
cannot be gquashed at threshold for dishonour of cheque issued for repayment
‘of a time barred debt - Not possible to conclude that cheques in question
were drawn in respect of debt or liability which was completely barred from
being enforced. [Ramprasad v. Smt. Sudhaben] , ... %60

.Doctrine of Election - As per housing policy 20% of developed plots
out of land acquired or in alternative monetary compensation to be offered
to land owner - A valid and precise offer of option is prerequisite for invoking
doctrine - Since no offer had ever been put by Development Authority - Adverse
inference against land owners for non-exercise of option would be contrary
to norms of equity, good conscious and fair play. [Mahavir Grih Nirman Sahkari
" Sanstha Maryadit v. State of M.P.] ...1603

Electricity Duty Act, MLP. (10 of 1949), Section 5, Electricity Duty
Rules, M.P. 1949, Rule 5 - Recovery of interest on delayed payment -
Petitioner was enjoying certain exemption extended by State Govt. - Exemption
were withdrawn later on - Petitioner instead of making payment as per
‘demands under the head of electricity duty, challenged the. order of demand .
* - Order of demand was stayed however, petition was dismissed and S.L.P.
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" was also dismissed - Held - When Court grants stay against execution of any
order, it acts in favour of party who had secured such order - Equity and
Jairplay provide that if man secures certain privileges or benefits flowing
Jrom an order of Court, then such person should be required to return the benefit
after vacation or rejection of order - Petitioner liable to pay interest on delayed
payment - Petition dismissed. [Vikram Cement v. State of M.P.] ...1660

Electricity Duty Act, M.P. (10 of 1949), Section 5, Electricity Duty
Rules, M.P. 1949, Rule 5(2) - Recovery of duty and interest - Notification
.issued by State Govt. provides for payment of inferest @. 12% if the delay-is
3 months or less - 15% if the delay is more than 3 months and less than 6
months - 20% if delay is more than 6 months bt less than 12 months - 24%
if delay is more than 12 months - Held - Government has taken into
consideration the true spirit of Section 5 - It cannot be said that there is any
discrimination between the classes of defaulfers. [Vikram- Cement v. State of
MP] . ‘ ..1660

Electricity Duty Act, M.P. (10 of 1949), Sectlon 5, Electrmty Duty
Rules, M.P. 1949, Rule 5(2) - Whether recovery of interest @ 24% p-a. is
penal in nature - Held - Section 5 of Act does not put any cap on the rate of
interest - Rule provides for a cap of 24% - Rule in fact serves the inferest of
public and defaulters - When Rule provides that rate of interest shall not go
beyond 24%, one cannot argue that rate of mrerest is penal in nature. [Vlkram
Cement v. State of M.P.] . - : ..1660

Electricity Duty Rules, M.P. 1949, Rule 5 See - Electnclty Duty
Act, M.P., 1949, Section 5, [Vikram Cement v. State of M.P.] .. 1660

Electricity Duty Rules, M.P. 1949, Rule: 5(2) See - Electnuty Duty
Act, M.P., 1949, Section 5, [Vikram Cement v. State of M.P.] ..1660.

Electricity Supply Code, 2004, Clause 4.17 - New electricity'
connection by auction purchaser - Petitioners purchased a flat in public
auction - Applied for new electricity connection - New connection denied on
the ground that cértain dues were outstanding against previous owner - Held
- Petitioners are bonafide auction purchaser - Release of new electricity
connection cannot be denied - Petitioners entitled for new connection -

- Petition allowed with cost of Rs.10,000/-. [Satish Gangrade v. M.P. Madhya
Kshetra Vidyut Vitran Company Ltd.] - ...1678

Evidence Act (1 of 1872), Section 3 - Appreciation of Evidence -

. Evidence of mother of deceased cannot be disbelieved merely on the’ ground
that she was not menfioned as an eye witness in FIR - More so, her presence
on the place of occurrerice as an eye witness is also borne out from the
testimony of another witness. [Rajendra v. State of M.P.] ...*59

Evidence*Act (1. of 1872), Section 3 - Appreciation of evidence of
relative witness - Evidence of relatives cannot be discarded simply on the
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ground that they are interested witnesses - As according to case diary
statements they were rot the eye witnesses and in the court they have improved -
their version and became the eye witnesses of the incident - Their evidence
is not reliable. [Gangaprasad v. State of M.P.] ) ...1774

Evidence Act (1 of 1872), Section 3 - Evidence - Related and interested
witness - Evidence of mother of deceased cannot be discarded merely on the
ground that she is closely related to deceased - If it is otherwise found to be
trustworthy and credible. [Rajendra v. State of M.P.] - . ... *59

Evidence Act (1 of 1872), Section 3 - Evidence - Sole Testimonjr of
Food Inspector - Corroboration of main witness by independent witness is a
rule of prudence and not requirement of law - Testimony of FFood Inspector
cannot be rejected for want of corroboration by independent wrrness [Radhlka
Prasad Gupta v. State of M.P.] _ ©L*58

Evidence Act (1 of 1872), Section 32(1) - Dying Declaration - Provision
of Section 32(1) of the Act is an exception to the rule against admissibility of
hearsay rule and if the dying declaration is reliable, conviction can be based
thereon. [Gangaprasad v. State of M.P.] 1774

Evidence Act (1 of 1872), Section 102, Insurance Act, 1938, Section
45 - Burden of proof on insurer - Burden of proof that suppression was made

.. fraudulently by the policy holder and the policy holder was knowing the

Jact that the statement which he was making is false.on insurer. [Narmada Bai

Chouhan v. Regional Manager, LIC of India] : ... 1746
Evidence Act (1 of 1872), Section. 113-A - See-Penal Code, 1860,
Section 306. (Dinesh v. State of M.P.) ...1785

Excise Act, M.P. (2 of 1915), Sections 34(1)}(A), 49A(1)A) --Liguor
seized from applicant - On chemical examination sample found unfit for human
consumption - No evidence available regarding sealing of sample and sending
the same for chemical examination - Held - Conviction u/s 494(1)(A) set-
aside - However, liquor found from applicant - Applicant covicted under
converted Section 34(1)(A) - Revision Partly allowed. [Murlidhar v. State of
M.P] . ...1814

Factories Act (63 of 1948), Sections 9, 92 & 105 - Powers of Factory
Inspector - Maintainability of Complaint - Petitioner No.l working as Chief
Workshop Manager and Petitioner No. 2 working as Deputy Chief Mechanical
Engineer in Deep Paint Plant in Gwalior - They are Occupiers as per definition
of the Act - A small explosion took place on 05.04.2002 - Factory Inspector
appointed u/s 8 of the Act - On the basis of his report prosecution u/s 92
launched against petitioners - Held - Factory Inspector is empowered to visit -
factory within the local limits for which he is appointed along with assistants
i.e. experts - He went alone in the factory - His report was not based on the
reports of Assistants -Factory Inspector was not an Expert - He violated

i \ -
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provision of Section 9 and thus prosecution on the basis of his report liable
fo set aside - Petition Allowed. [HK. Kala v. State of M.P.] - ... 1699

Income Tax Act (43 of 1961), Sections 16(20)(Explanation), 16£29) [As
amended w.e.f. 01.04.2003), Sections 11, 11A - Intention behind the amendment
-Before amendment, Sections 10(2) & 10(29) of the 1T Act provide for blanket
exemption to all local authorities without fulfilling any condition - Section 11
provides for exemption on fulfillment of certain conditions - Thus, the intention
behind the amendment was to remove blanket exemption to .local authorities and
provide exemption, only if they fulfill the conditions u/s 114. [Commissioner of
Income Tax v. Krishi Upaj Mandi Samiti, Morena] ...1735

Income Tax Act (43 of 1961), Sections 10(20) (Explanation), 10(29)
[As amended w.e.f. 01.04.2003), 11, 12, 124, 12AA(1)(b)(ii), Krishi Upaj
Mandi Adhiniyam, M.P, 1972 (24 of 1973), Sections 7, 19, 38, 39 -
Exemption from payment of Income Tax to Market Committee - Only those
assessee are entitled fo registrafion w/'s 124 & ] 244 of 1.T. Act who are entitled
to exemption u/s 11 & 12 of the I.T. Act - Marketing committees are not entitled
Jor exemption u/s 12 after the amendment wef 01.04.2003 - However,
marketing committees fulfill all the requirements of Section 11 fo get
exemption, therefore, are enfitled to registration u/s 124 & 1244 of the I'T.
Act. [Commissioner of Income Tax v. Krishi Upaj Mandi Samiti, Morena]... 1735

. Income Tax Act (43 of 1961), Secticn ‘BOG(S)(vi) ~' Exemption from
income tax - Denied by the Commissioner - Object of the trust to promote
and improve sacial or moral or material condition of a community - Held - -
Object can not be considered as charitable in nature - Petition dismissed.
[Gujrati Samaj, Ujjain v. Commissioner of Income Tax, Ujjain] - ...1690

Insurance Act (4 of 1938), Section 45 - Insurance Policy - Appellants’
" claim repudiated by respondents on the ground that insured had concealed
material facts and made some false statements regarding his health in proposal
Jorm - Held - No evidence on record to show that suppression of disease was
Jraudulent by insured - Insured was examined by Panel Doctor of respondents
prior to issuance of policy and was found fit - No justification in dismissing
the claim of appellants - Suit decreed - Appeal allowed. [Narmada Bai Chouhan
v. Regional Manager, LIC of India] - g ' ... 1746

Insurance Act, (4 of 1938), Section 45 - See - Evidence Act, 1872,
Section 102, [Narmada Bai Chouhan v. Regional Manager, LIC of India]... 1746

Interpretation of Statutes - 4 statute must be read as a-whole and one provision
of the Act should be construed with the provisions in the same Act so as to make a
consistent enactment of the whole statute - It is the duty of the Courts fo avdid "head
on clash” between two sections of the same Act and, whenever it is possible, to do’so -
10 construe provisions which appear to conflict so that they harmonise. [Prashant ‘-
Kumar Sahu v. M/s. Optel Telecommunications Ltd.| ... 1753
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Irrigation Engineering Services (Gazetted) Recruitment Rules, M.P., .
1968, Rule 15(1) - Eligibility for Promotion - Petitioner appointed as Sub-

" Engineer on 19.10.1984 - Completed B.E. degree in the year 1991 - Not

considered for promotion after completion of 8 years of service - Learned
Single Judge dismissed the petition that petitioner did not complete 8 years
of service after completing B.E. Degree - Held - As per rule 15(1) the seniority
for promotion has to be counted from the date of appointment and not from
the date of acquiring the required qualification - Case for promotion is to be
considered after completion of 8 years of qualifying service as Sub-Eng:neer
[Sanjay Verma v. State of M.P.] ..1592

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Sections 7,
19, 38, 39 - See - Income Tax Act, 1961, Sections_10(20) (Explanation),
10(29) [As amended w.e.f. 01.04.2003], 11, 12, 124, 12AA(1)(b)(ii),
[Commissioner of Income Tax v. Krishi Upaj Mandi Samiti, Morena] ...1735

Land Revenue Code, M.P., (20 of 1959) - Sections 147, 154-A - See
- Lok Dhan (Shodhya Rashiyon Ki Vasuli) Adhiniyam, 1987, Sections 3, 4,
[Savita Ben Thakur Das Patel (Smt.) v. State of M.P.] ...1731

Lok Dhan (Shodhya Rashiyon Ki Vasuli) Adhiniyam, 1987 (1 of 1988),
Sections 3, 4, Land Revenue Code, M.P., 1959, Sections 147, 154-A -
Recovery-of dues of Banking Company as arrears of land revenue -
Petitioners had taken loan from bank and mortgaged their agricultural land

'~ Lands were auctioned under Adhiniyam, 1987 as the petitioners .commitied

default in repayment of loan amount - Auction proceedings challenged on
the ground that they are in violation of Sections 147,154-A of Code - Held -
When there are two_apparently conflicting provisions and if a Special
provision is made on a certain matter, that matter is excluded from general
provision - Provisions of Adhiniyam will prevail over provisions of Sections. -
147,154-4 of Code - Petition dismissed. [Savita Ben Thakur Das Patel (Smt.)
v. State of M.P.] . 1731

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7-B
- Limitation - Contract terminated on 23.03.90 - Demand notice to recover
extra amount served on appellant on 22.01.93 - Subsequent notic: served
on 16.06.94 - Appellant should have approached S.E. within one month from
22.01.93 - Appellant approached S.E. in the year 1994 - S.E. neither decided
the dispute within 60 days nor time was extended mutually by parties -
Appellant approached Chief Engineer in the year 1999 - Reference petition
filed before Tribunal dismissed as barred by time - Held - Appellant had not
approached the authorities within time and failed to take recourse within
period stipulated in clause 29 of agreement - Reference petition filed before
Tribunal in 1999 was not maintainable - Revision a'zsm:.s'sed [Aggyaram &
Co. (M/s.) v. M.P. Pubhc ‘Works Department] .. 1799
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Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7-B
- Limitation - Once limitation has commented and comes to an end, if would
not be revived by rendering a decision on an incompetent reference.
[Aggyaram & Co. (M/s.) v. M.P. Public Works Department] ...1799

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 16 -

Award - Escalation in price - Tribunal awarded Rs.2,41,008/- by way of .

escalation and interest thereon - Held - There was delay on the part of

department in carrying out its obligations - Period was extended without

any penalty - Contract did not remain contract for period of 12 months -
Clause 32 of agreement that no claim for price escalation rendered ineffective
- Escalation rightly granted - Revision dismissed. [State of M.P. v. M/s. Bharat
Construction Co.]

Master Plan Development Scheme - The scheme is required to adhere
to the designated use of the land in the master plan and scheme is prepared for
consistent with the designated use contained in the master plan. Any deviation
from the master plan not permitted. [Jegvan Singh v. State of M.P.] ..1650

Motor Vehicles Act (59 of 1988), Sections 2(44), 166 - Accident
occurred due to rash and negligent driving of Tractor - Déceased was rolled
over by the wheel of tanker which was attached to a tractor - Tribunal has
exonerated the insurer on the ground that tractor was insured but not the
tanker - Held - If there would not have been any rash and negligent driving
of tractor, the tanker would not have moved - Thus, accident was combined
effect of use of tractor & tanker -Insurer held I:able [Krishna (Smt.) v. Chief
Municipal Officer, Nagar Panchayat, Rau] .*55

M.P. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhmlyam,
2005 (14 of 2006), Section 2(2) Explanation - Explanation cannot be
understood to limit the scope of words 'sufficient cause' as used in proviso to
sub-section (2) - But, it provides the additional support to the dominant object
of the Act for giving a meaningful purpose and also to avoid the creation of
any obstacle to the statutory right of an appellant. [Dr. Harisingh Gaur
Vishwavidyalaya Sagar (M.P.) v. Rajeshwar Yadav] ... 1599

M.P. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
2005 (14 of 2006), Section 2(2) Explanation - The word 'petitioner’ used in
the Explanation does not mean that petitioner who files a writ petition, but to
understood as a party who files the Writ Appeal. [D1. Harisingh Gaur
'Vishwavidyalaya Sagar (M.P.) v. Rajeshwar Yadav] : ... 1599

Muslim Women (Protection of Riglits on Diverce) Act, (25 of 1986)
- See - Criminal Procedure Code, 1973, Section 125, [Jumana Bai v. Mushtaq
Ali] ...1839

Nagar Tatha Gram Nivesh Adhiniyam, M.P.:(23 of 1973), Sections
38 & 50. Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Grikon, Bhavano

..1807 .
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Tatha Anya Sanrachnao Ka Vyayan Niyam, 1975, Rules 19 & 20 - Allotment
of land at concessional rates - Land allotted fo newspaper on concessional
rates for it being an educational institution - The said allotment challenged -
Hon'ble High Court held it to be void against rule 19 and 20 - Petitioner
apprehending fermination of their allotment and challenging it before the High
Court - Held - The issue that newspapers are educational institution has already
been held the Division Bench in Compact Printers Pvt. Limited vs. Indore
Development Authority in Misc. Petition No.1197/1989, the said decision not
brought to knowledge of the Division Bench while deciding the Vijay Kumar
Tiwari's case - As the matter was already covered by the decision of the Division
Bench that newspapers are educational institutions and are entitled for allotment
at concessional rates - Respondents directed to consider the applications of the
petitioner's afresh and decide in accordance with law laid down in K.K. Bhalla's
case - Petifions disposed of. [Jeevan Singh v. State of M.P.] ... 1650

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 50
- See-Constitution, Article 226. [Mahavir Grih Nirman Sahkari Sanstha Maryadit
v. State of M.P.] ...1603

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 73

- Power of State Government to give direction - Housing Policy issued in
September 1995 - Directions are binding on authorities and officers
. appointed under Section 3 of Act - Held - Petitioner entitled for allotment of
20% of developed plots out of land aéquired as per housing policy. [Mahayir
Grih Nirman Sahkari Sanstha Maryadit v. State of M.P.] ...1603
Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Grihon, Bhavano Tatha

Anya Sanrachnao Ka Vyayan Niyam, 1975, Rules 19 & 20 - See - Nagar
Tatha Gram Nivesh Adhiniyam, M.P., 1973, Sections 38 & 50, [Jeevan Singh
v. State of M.P.] . ..1650

Negotiable Instruments Act (26 of 1881), Sections 9, 138 - 'Holder
. in due course' - Cheque drawn in favour of person who is dead - Complaint on
behalf of his legal heirs maintainable. [Ramprasad v. Smt. Sudhaben]  ...*60

Negotiable Instruments Act (26 of 1881), Section 138 - Cause of Action
- Complainant presented cheques which were dishonoured - Issued notice to the
applicant - Did not file the complaint but presented the cheques once again -
Issued second notice to the apphcanr - Filed complaint thereafier - Held - If
dishonour of cheque has once snowballed into a cause of action, it is nof
permissible for a payee to create another cause of action with. same cheque - It
was first notice of demand that gave rise fo cause of action - No application for
condonation of delay filed - It would not be possible to convict applicant for the
offence - Proceedings quashed, [Nishant v. Prakash Chand] .. ¥57

Negotiable Instruments Act (26 of 1881), Section 138 - See-Criminal
Procedure Code, 1973, Section 482, [Ramprasad v. Smt. Sudhaben] ...*60
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Panchayat (Appeal and Revision) Rules, M.P 1995, Rule 3 - See-
Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P., 1993, Section 91,
[Prajapal Singh v. State of M.P.] ...1721

Panchayat Nirvachan Niyam, M.P., 1995, Rules 12 Proviso, 80(3) -
Recounting of Votes - Every order for recounting must be in writing - Not
necessary to examine returning officer by spec:f ied officer for that purpose.
[Kailashi v. Smt. Bharosi Bai] ..1586

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994)
[As amended w.e.f. 01.09.2006], Section 36(1)(m) - Deleted - Clause (m)
was inserted in the year 2000 which provided that a person shall be
disqualified in election to be an office bearer if he has more than two living
children one of whom is born on or after 26th day of January 2001 -'Clause
was deleted by Sansodhan Adhiniyam, 2006 w.e.f- 01.09.2006 - Deletion
has been effected in prospective manner and no retrospective effect have
been given. [Bhuvneshwar Prasad @ Guddu Dixit v. State of M.P.] ...1683

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P., 1993 (1 of 1994), -
Sections 36(1)(m), 2(a), 122 - Disqualification - Petitioner submitted false
information regarding date of birth of his fourth child - Election Petition
filed u/s 122 of Adhiniyam - 8.D.0. instead of deciding election petition
referred the matter to Collector as question involves disqualification u/s 36 -

- Collector disqualified the petitioner - Held-- Disqualification on account of
having more than-twe children one of whom is born on or after 26. 01.2001
was not decided in any election petition - No impediment in deciding pelifion
u/s 36 by Collector. [Bhuvneshwar Prasad @ Guddu Dixit v. State of M.P.]... 1633

Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 (1 of 1994), Section
70 - Appointment of Panchayat Karmi by the resolution of Gram Sabha -
Appointment of petitioner by majority of votes and not on the basis of merits
in terms of scheme of appointment - Held - Appointment rightly cancelled
and fresh selection process rightly ordered - No interference called for -
Petition dismissed. [Prajapal Singh v. State of M.P.] ...1721

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P., 1993 (1 of 1994), B
Section 91, Panchayat (Appeal and Revision) Rules, M.P 1995, Rule 3 -.
Appeal - Appeal would lie against an order of appointment of Panchayat
Karmi issued by Sarpanch of the Gram Panchayat u/s 91 ‘of the Act r/w Rule-
3 of the Rules - Appellate Authority has all necessary powers to grant relief
in case while allowing the appeal - Such powers will also include the powers
to decide whether the selection made by the Gram Panchayat by adopting
the resolution was not correct either on facts and law. [Prajapal Singh v. State
of M.P.] ...1721

Penal Code (45 of 1860), Section 302 - Murder - Child of appellant
was earlier treated by deceased as he was indisposed since long - Again the
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child was taken to deceased who subjected him to treatment (witchcraft) -
No improvement was shown and child died in ihe morning - Appellant on the _
next day entered the house of deceased and assaulted him with an axe - Held
~ Suddenness which is important constituent to bring case within Exception
1 to Section 300 is missing - Case of appellant does not Jall within Exception
{ to Section 300 - Appellant rightly convicted for said offence - Appeal
dismissed. [Nandu Ahir v. State of M.P] .. 1782

Penal Code (45 of 1860), Ss. 302/149, 148, 147 - Appellant Deewan
Singh convicted u/s 302/149 & 148 IPC and remaining appellants convicfed
u/s 302/149 & 147 IPC - Conviction challenged in appeal - Held - Prosecution
has come with two contradictory stories - One as per the dying declaration
and other as per eye witnesses - Dying declaration was recorded by Naib.
Tahsildar on the certificate of Doctor - Dying declaration is more reliable in
comparison to the eye witness account - In the light of that ‘Dehati Nalishi' -
was nol recorded timely and it is an afterthought document and there is no -
proof that it was forwarded to the Court immediately as required u/s 157
CrPC. - Evidence of eye witnesses is not reliable as not supported by medical
evidence as well - Therefore, the eye witness account is cooked up -
Prosecution has failed to prove the charges beyond reasonable doubt - Court
has acquitted the appellants. [Ganga Prasad v. State of M.P] ..1774

Penal Code (45 of 1860), Sections 302, 304 Part Il - Murder or
culpable homicide not amounting to murder -'Appellant_having no prior enmity .
with deceased - Incident occurred on account of intermeddling with water
pipe leading to altercation and scuffle - Appellant pushing deceased into
empty well - Deceased died due fo head injury - As deceased was pushed in
empty well it could be inferred that appellant had knowledge that his act was
likely to cause death - Act of appellant falls under Section 304 Part I -
Appellant acquitted under Section 302 and convicted under Section 304 Part
I [Rajendra v. State of M.P.] ) ...*¥59

“Penal Code (45 of 1860), Section 306, Evidence Act, 1872, Section
113-A - When presumption would be applicable - Wife committed suicide
within a year from marriage due to demand of dowry and cruelty - Letter found
near body shows that she terminated life due to suspicion made by husband
regarding her character - Trial Court held that demand of dowry and cruelty
not proved however convicted on the basis of letter - Held - Letter was not
admitted by defence - It was also not proved that it was wriften by deceased - It
was not the case of prosecution that as husband suspected her character therefore
due to mental cruelty she committed suicide - As cruelty was not proved therefore,
presumption of Section 113-A would not be applicable - Appellant acquitted -
Appeal allowed. [Dinesh v. State of M.P.] ...1785

Penal Code (45 of 1860), Sections 420/34, 120-B, Criminal Procedure
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Code, 1973, Section 482 - Cheating, - Business Transaction - Huge money
due _against petitioner in business transactions - Petitioners assuréd that all dues
will be cleared after selling or mortgaging immovable properties - Cheques were
issued which were dishonoured - Complaints filed under Section 138 of
Negotiable Instruments Act were forced to be withdrawn by petitioner on the
ground that otherwise form "C" shall not be issued - Business dealings were
made fo continue with promise to make payment by sale of immovable property
which were subsequently found unsaleable - Held - Substantial ingredients of
offence are made out in complaint - Merely on the defence of the accused
prosecution cannot be terminated - At present facts are incomplete and evidence
is yet to be recorded - Not a-fit case to quash prosecution under Section 482 -
Petition dismissed. [Suresh Goel v. Grasim Industries Ltd.] ...1841

Police Regulations, M.P., Regulation No.221, 228 & 270 - Power of
" review - Petitioner inflicted with minor penalty of withholding of one increment
for a period of one year - Subsequently new Superintendent of Police
cancelled the order of minor penalty and issued a charge-sheet on the
identical charges and the same incident and reopened the matter - After
departmental enquiry petitioner dismissed from service and appellate authority
also rejected the appeal - Held - Regulation No.220 does not repose any
power of review in disciplinary authority and also does nof vest any power
to the disciplinary authonty to exercise suo motu power of revision or to
reopen the order passed by his predecessor who is equal in rank - Order of
dismissal quashed and order of minor penalty restored - Petition allowed.
[Anil Soni v. State of M.P.] ...1636

Prevention of Food Adulteration Act (37 of 1954), Section 2(xiia) -
Primary Food - Turmeric Powder cannot be held to be a primary food.
[Radhika Prasad Gupta v. State of M.P.] ...¥58

Prevention of Food Adulteration Act (37 of 1954), Section 2(xiii) -
Sale - Packets ‘of Turmeric Powder lying at the shop - In absence of any
evidence it cannot be held that turmeric powder kept along with other articles
was not intended for sale or applicant had bought them for personal use -
Even sale of an article to a Food Inspector for analysis is also a sale. [Radhika
Prasad Gupta v. State of M.P.] N.*58

Prevention of Food Adulteration Act (37 of 1954), Section 13(2) -
Report of Public Analyst - Report of Public Analyst sent by U.P.C. - Applicant
has not denied receipt of the same - Not exercised his right for gelting part
of sample analysed by Central Laboratory - Applicant has not been
prejudiced in any way. [Gyasi Lal Napit v. State of M.P.] .. *¥54

Prevention of Food Adulteration Act (37 of 1954), Section 16(1)(a)(ii)

- Delay in prosecution - Sample of milk collected on 25.04.1987 -. Complaint
filed on 15.03.1988 - Nothing on record to show that another part of sample

]
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became unfit for analysis - No question to quash complaint - Revision
dismissed. [Gyasi Lal Napit v. State of M.P] .. %54

Prevention of Food Adulteration Rules, 1955 - Appendix B Item No.
A.16.16 - Pickles in Oil - Percentage of Oil - Layer of oil not less than 0.5 cm
above contents or percentage of oil shall not be less than 10 percent - Samples
of pickle taken by Food Inspector - Report of public analyst mensioned that
percentage of oil was less than 10 percent - Report silent about layer of oil
above contents - Trial Court held that Pprosecution caniot ¢oritinue as report is
incomplete - Revisional Court remanded the matter-Feld « Woyd and "is.ordinarily
corjunctive while ‘or’ is disjunctive - 'Or' cannot be read as ‘Grd’ to mean that if
sample fails to meet either of requirement, then itwouldbe taken e tbe.adulterated
- Report appears 1o be incomplete - If prosecutiondoes »ot proveall-requirements.
la constitute an offence, then prosecution would certainly be .abuse of process
of law - Order of Trial Magistrate restored - Revision -allowed. [Bansal Stores v.
State of M.P.] ' i ...1830

Public Works Department Work Charged and ‘Contingency Paid
Employees Recruitment and Conditions of Service Rules, MP." 1976 -
Clause 3(A) - Wireman - Age of Superannuation - Post of Wireman falis
within category of Class IV employees and -entitled to ger benefit of extended
period of age from 60 to 62 - Since Petitioner has already attained ihe age
of 62 years, he will not be entitled for arrears of pay for the period he
remained out of, employment, however, will be entitled to all pensionary
benefits. [Jwala Prasad Batham v. State of M.P, ] ...1590

Revenue Recovery Act(1 of 1890), Section 5 - To invoke the provisions
of Section 5, the Collector was required to satisfy himself that a sum was
recoverable as arrears of land revenue and the authority who approached
to. the Collector was empowered to make such a request to the Collector and "
dfter satisfying with the aforesaid requirement of law only then the Collector’
was empowered to issue RRC and not otherwise. [Harcharan Rajpali v. The -
Collector, Tikamgarh)] oo . ..1702

Scheduled Caste & Scheduled Tribe (Prevention of A’ti’é‘cities) ‘Act
(33 of 1989), Section 3(1)(xii) & 3(2)(v), M.P. Dakaiti Aut Vyapharan
Prabhavit Ksheshtra Adhiniyam, 1981 - Special Judge empowered under
the Act of 1989 framed charge against NA-2 to 6 Jor the offence u/s 302/149
IPC along with offence u/s 3(2)(v) of the Act of 1989 and against NA-2 /s
376(1) IPC r/w Section 3(2)(v) of the Act, 1989 - Charge u/s 395 & 396 of
IPC rhw Section 11/13 of the Adhiniyam, 1981 not Jramed on the ground that
a separate special court has been established to try such offence - Order
challenged in revision before High Court - Held - Prima Jacie offence u/s
3(1)(xii) & 3(2)(v) are not made out - Revision partly allowed with the
direction that charge-sheet be returned to Police Jor filing before Special
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(38) INDEX
. Court established u/s 6 of the Adhiniyam of 1981 - That Court will consider

whether any charge is made out or not. [Mahesh Jatay v. State of M.P.]... 1834,

Scheduled Caste & Scheduled Tribe (Prevention of Atrocities) Act
(33 of 1989), Sections 3(1)(xii) & 3(2)(v) - Offence u/s 3(1)(xii} of Act of
1989 - When a women belonging to SC/ST if sexually exploited by such a
person, who is not in a position to dominate her will and without such position
that women is not expected to have otherwise agreed for such act - This
offence is not made out if the rape is commitied by using criminal force.
[Mahesh Jatav v. State of M.P.] ...1834

Scheduled Caste & Scheduled Tribe (Prevention of Atrocities) Act
(33 of 1989), Section 3(2)(v) - Offence u/s 3(2)(+) of the Act - Offence is not
made out if the concerning offence under -I.P.C. punishable with imprisonment
for a term of 10 years or more against a person or property, on the ground
that such person is a member of Scheduled Caste or Scheduled Tribe or such
property belonging to such member. [Mahesh Jatav v. State of M.P.] ...1834

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act (33 of 1989), Section 4 - Criminal complaint filed by non-applicant
discloses that atrocities began on 03.11.1987 - Act was not in force at the
relevant time - Even if complaint is filed after coming into force of Act, it has
got no retrospective effect - No cognizance could have been taken. [Saublr
Bhattacharya v. Jai Prakash Kon] . . .. 1849 .

Succession Act (39 of 1925), Section 372 - Succession Certtf cate -

Deceased leaving two wives and four children from second wife - Second wife
nominated by deceased in official records to receive claims - Trial Court granted
succession certificate to second wife - High Court reversed the order and granted
succession certificate in favour of first wife as divorce by custom could not be

proved - Held - Second wife in her application had pointed out the names of

Jfour children - Second wife cannot claim fo be legal heir but she had the status
of nominee - She continued to stay with deceased and was person of confidence
of deceased and had born jfour children - She was always preferable even to
legally wedded wife who had never stayed with deceased - High Court was not
Justified in granting claim of first wife to the exclusion of the nominee of deceased
and also to his legitimate legal heirs - First wife would be entitled to 1/5th share
only - Appeal allowed. [Vidyadhari v. Sukhrana Bai] ...(S8O)1575

Upkar Adhiniyam, M.P., 1981 (1 of 1982) [As amended in 2001},

Section 3(1), Vidyut Sudhar Adhiniyam, M.P., 2000, Section 12(3) - Energy
Development Cess - Constitutional validity of amendment 2001 challenged
on the ground that M.P. Electricity Regulatory Commission not consulted -
Held - Consequence of non-consultation in terms of Section 12(3) of
Adhinivam, 2003 would not be an incompetent piece of legislation. [M.P.’
Cement Manufacturers Association v. State of M.P.] ...1665
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Upkar Adhiniyam, M.P., 1981 (1 of 1982) [As amended in 2001],
Section 3(1), Vidyut Sudhar Adhiniyam, M.P., 2000, Section 12(3) - Energy
Development Cess - Effect of non-consultation with M.P. Electricity Regulatory
Commission - Held - Adhiniyam, 1981 and Adhiniyam, 2000 have been
enacted to meet different exigencies and are to operate in different fields -
Adhiniyam, 2000 is to operate .in relation to elecfrical industry and policies
- Adhiniyam, 1981 is general in nature and is to operate in relation to cess/
_tax on cerfain items - Provisions of one Act cannot be read into another Act
- Act in which action is taken does not " ask for consultation - Petitions
dismissed. [M.P. Cement Manufacturers Association v. State of M.P.] ...1665

Vidhan Sabha (Regulation and Condition of Service) Rules, M.P.,
1990, Rule-7 - Effect of amendment in the rules - If a power is exercised by
an authority who at the time of exercising such power had the power to do so
and if subsequently the power is retrospectively withdrawn - Held - A person
holding lawful office under the colour of lawful authority, even if person is
not fully qualified to hold office, order passed by him in his official capacity
cannot be challenged on the ground of lack of jurisdictional competence.
[M.P. Dwivedi v. M.P. Vidhan Sabha Secretariate, Bhopal] - ...1622

Vidhan Sabha (Regulation and Condition of Service) Rules,. M.P.,
1990, Rules 7, 13 & 18 - Absorption and repatriation - Petitioner working
as Front Office Assistant in. M.P. Tourism Cooperation - He was send .on
deputation to Vidhan Sabha Secketariat - Petifioner thereafter absorbed on”’
the post of Assistant Protocal Officer which was five grade above his
substantive post of Front Office Assistanf - Respondents cancelled the order
of absorption and repatriated petitioner fo his parent department - Held - No
scheme for absorption was made in accordance with Rule 18(2) and thus
Speaker .could not have absorbed the 'services of petitioner without
deliberation, upon the recommendation of Special Committee of the Legislative
Assembly - Petition dismissed. [M.P. Dwivedi v. M.P. Vidhan Sabha Secretariate,
Bhopal] ' .Z.;1622

Vidyut Sudhar Adhiniyam, MP, 2000, Section 12 (3)- See-Upkar-
Adhiniyam, M.P., 1981, [as amended in 2001], Section 3 (1), [M.P. Cement
Manufacturers Association v. State of M.P.] ... 1665

Words and Phrases

Commence - Meaning - To begin, institute or start - Word ‘commence’
harmoniously used in Sections 21 & 43 - Meaning would be "to
start”.[Prashant Kumar Sahu v. M/s. Optel Telecommunications Ltd.] ...1753

Malafides - Change in Government - Effect - Merely because there has
been changed in the political scenario in the State, the action cannot be said
to be bad in law when the absorption itself was contrary to_the:rules. [M.P.
Dwivedi v. M.P. Vidhan Sabha Secretariate, Bhopal] ..1622
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(42) INDEX
Workmen's Compensation Act (8 of 1923), Section 3 - Employer's

liability to pay compensation - Deceased working as driver - He had taken

the vehicle to Amarkantak and Chitrakoot at the direction of the owner -
Dead body of deceased was found near river at Satna and vehicle was seized
Sfrom Rewa - Held - Owner in written statement and deposition has not denied
the fact that deceased was in his employment - Jeep was found at a different
place and dead body was found at a different place - Murder of deceased
was committed in the course of employment - Order passed by Commissioner
for Workmen's Compensation dismissing claim petition set aside. [Dulari Singh
(Smt.) v. Tribhuvan Murari Dubey] - ..1759

Workmen's Compensation Act (8 of 1923), Section 4 - Campensatwn
- Monthiy income of deceased assessed af Rs.3,000/- - Relevant factor is
213.57 - Compensation comes to Rs.3,20,355/- - Compensation shall carry
interest at the rate of 12% p.a. - Appeal allowed. [Dulari Singh (Smt) 2
Tribhuvan Murart Dubey] .. 1759
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THE INDIAN LAW REPORTS
(M.P. SERIES)
* NOTES OF CASES SECTION .
(54) - C
GYASI LAL NAPIT
Vs.
STATE OF M.P.

A. Prevention of Food Adulteration Act (37 of 1954), Section 13(2) -
Report of Public Analyst - Report of Public Analyst.sent by UPC. - Applicant
has not denied receipt of the same - Not exercised his right for getting part
of sample analysed by Central Laboratory - Applicant has not been '
prejudiced in any wdy. 1999(1) MPLJ 613, 2002(4) MPLJ 523, 2005(3) MPLJ
458, 2005(4) MPLJ-276 (Rel.) -

®. @ma amPwe Prawer afifRm (1954 B 37), ORT 3(@) — W
Rivayes o7 AReT — @ s o aeeT i &R AW T - ANE
3 Sud Pie N SPR 7€ 5T & — D WA § TR B ¥ BT faweor F
o BT AT HDER FET T8 F5AT — e R ) aeE T A J9Td FEl UST]
1999 (1) MPLJ 613, 2002(4) MPLJ 523, 2005(3) MPLJ 458, 2005(4) MPLJ
276 {arasiiaa) .

B. Prevention of Food Adulteration Act (37 of 1954), Section
16(1)(a)(ii) - Delay in prosecution - Sample of milk collected on 25.04.1987
- Complaint filed on 15.03.1988 - Nothing on record to show that another
part of sample became unfit for analysis - No question to gtiash complaint -
Revision dismissed. 1999(1)- MPLJ 669 (Rel). - v

. e sy frawer aftifram (1954 a1 37), SIRT-16(1)(a)(ii) —
aiftrate % Fiea — el BT T 25.04,1987 Y forr AT — URATE 15.03.1988 B
A7 — SN TR A SR B & g Y g T R T BT R AT e
@ RA IFYIE B T — IR Al R BT IR @ T - gARIEToT =R |
1999(1) MPLJ 669 (eraeifam) . L ‘

Satish Chaturvedi, for the applicant.
A.L. Patel, G.A., for the non-applicant/State.

*Cr.R. No.371/1997 (Jabalpuir), D/- 25 March, 2008,

K.S. Chauhan, J

Forn o




2 NOTES OF CASES

_ : SS)
NK Mody,J - . KRISHNA (Smt.) & ors.

i Vs.

" CHIEF MUNICIPAL OFFICER,
NAGAR PANCHAYAT, RAU & ors.

Motor Vehicles Act (59 of 1988), Sections 2(44), 166 - Accident
occurred due to rash and negligent driving of Tractor - Deceased was rolled
over by the wheel of tanker which was attached to a tractor - Tribunal has
exonerated the insurer on the ground that tractor was insured but not the
fanker - Held - If there would not have been any rash and negligent driving
of tractor, the tanker would not have moved - Thus, accident was combined
effect of use of tractor & tanker -Insurer held liable.

Hrex A ARAPRRT (1988 HT 59), ORI 2(44), 166—§W$W
7 IEE A TAH W g v — T ¥ GS SN D U ¥ qae madr of —
Hferexer 7 freal B 30 IMIR W FF0 541 5 e Afvg o dfes Sox 78 -
fafraiRa - aft eex @) Saady 7 SUEEE & 7 T Srar Ot SaY T8 ot
—mgmamH%mHEWH%wgaﬁm#mﬁ forpal SR |

V.S. Chouhan, for the appellants.
N.K. Maheshwari, for the respondent No.1.
R.S. Suroliya with Milind Phadke, for the respondent No.3.

*M.A. No.2857/2004 (Indore), D/- 15 Aprll 2008. -
(6)
Mrs. Sushma Shrivastava, J : LAVKESH REDDY
. Vs. ,
. : STATE OF M.P.

Arms Act (54 of 1959), Section 25(1-B)(b) - Possession of arms of
specified description - Applicant was having Khukri type knife in his hand
and was intimidating public - Nothing on record that blade of knife was
more than 6" long or 2" wide - Held - Courts below erred in holding that
applicant was found in possession of knife having blade of prohibited
dimensions as specified in notification issued u/s 4 - Applicant acquitfed -
Revision allowed.

Iger AfRIFm (1959 F1 54), T 25(1—M(E) — fafafi= e B
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_ NOTES OF CASES (3)
Sanjeev Saxena, for the applicant
Swushila Paliwal, G.A., for the non-applicant.

*Cr.R. No.864/1998 (Jabalpur), D/- 3 March, 2008.

R.C. Mishra, J. NISHANT
Vs.
PRAKASH CHAND

Negotiable Instruments Act (26 of 1881), Section 138 - Cause of Action
- Complainant presented cheques which were dishonoured - Issued notice to
the applicant - Did not file the complaint but presented the cheques once
again - Issued second notice to the applicant - Filed complaint thereafter -
Held - If dishonour of chegue has once snowballed into a cause of action, it
is not permissible for a payee to create another cause of action with same
cheque - It was first notice of demand that gave rise fo cause of action - No
application for condonation of delay filed - It would not be possible to convict
applicant for the offence - Proceedings quashed. AIR 1998 SC 3043, (2004)
13 SCC 498, (2005) 4 SCC 417. (Ref))

wReTa e st (1881 @7 26), IRT 138 — 91§ FWOT — uRad
%%mmmmﬁﬁﬁa—maﬁwmﬁw—qﬁm.waﬁﬁm
aﬁﬁ@:%%ﬁ—mﬂﬁmmﬂ,%m—mwm
Yt T — APFEIRE — 3t A T SFTERYT IBY Th 9K 91 DRI S B T,
o T 9T 3 S 3% § 3 A8 PROT Yo B B AgEfa e & o whhl © —~
ST T TR AT o R T SR S gl — e 1 e R o g P
A Ter 7 — omie @ AR @ Ry Srefig $eN §99 T8 g — SR

1. Hussain, for the applicant.
R.P. Khare, for the non-applicant. -

*M.Cr.C. No.1810/2007 (Jabalpur) D/-14 March, 2008*
(58) ; ‘ :
Mrs. Sushma Shrivastava, J RADHIKA PRASAD GUPTA
Vs.
STATE OF M.P.

A. Evidence Act (1 of 1872), Section 3 - Evidence - Sole Testimony
of Food Inspector - Corroboration of main witness by independent witness is
a rule of prudence and not requirement of law - Testimony of Food Inspector
cannot be rejected for want of corroboration by independent witness. AIR
2004 SC 1236 (Rel.)




) ' © * NOTES OF CASES

b WA Affrm (1872 1 1), ORT 3 - wEd — @ P @) .

- THATH WA — T4 AN BT wdE el & wnef axaRia o1 frm 2 R @ aner
e — @R fRers ot Ity wda weh @ wel B e F P T2 foar oo
Foar 31 AIR 2004 SC 1236 (aractfam)

B.  Prevention of Food Adulteration Act (37 of 1954), Section 2(xiii)
- Sale - Packets of Turmeric Powder lying at the shop - In absence of any
evidence il cannot be held that turmeric powder kept along with other articles
was nol intended for sale or applicant had bought them Jor personal use -
Even sale of an article to a. Food Inspector Jor analysis is also a sale. AIR
1973 SC 484 (Rel.)

L wrE aufisT AR aftifran (1954 ST 37), BIRT 2(adii) —
fpa — el 5=t & 99T gPm R =T g7 - frdl g D o § 98 afREiRa
| T o W T 5 o gt B wrer vl Rl vl fma B ) ane R Adt of)
3erar 3naed 7 9% ol SwT & iy et o1 — et ae 5w fiflas FY Reasor
v full v @7 fama it fapy € €1 AIR 1973 SC 484 (araeifim)

C. Prevention of Food Adulteration Act (37 of 1954), Section
2(xiia) - Primary Food - Turmeric Powder cannot be held to be q primary
food FAC 1981(1) All 16 (Rel.) )

LW arE Ut frarer aftifrm (19547 &1 37), GRT 2(xiia) —
WA @me — vl et sefie e v s fRa . TE far s awar] FAC
1981(1) All 16 (sracifam) ‘

F.R. Bhave with B.P. Yadav, for the applicant.
R.S. Shukla, Panel Lawyer, for the non-applicant/State.

*Cr.R. No.934/98 (Jabalpur), D/- 8 May, 2008.

(59) |
Arun Mishra & Mrs. Sushma Shrivastava, JJ RAJENDRA
Vs. -
STATE OF M.P.

A. Evidence Act (1 of 1872), Section 3 - Appreciation, of Evidence
- Evidence of mother of deceased cannot be disbelieved merely on the ground
that she was not mentioned as an eye witness in FIR - More so, her presence
on the'place of occurrence as an eye witness is also borne out from the
testimony of another witness. :
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_ - - NOIES OF CASES. L (5)
B. Evidence Act (1 of 1872), Section 3 - Evidence - Relayd and
interested witness - Evidence of mother of deceased cannot be discarded

merely on the ground that she is closely related to deceased - If it is otherwise
found to be trustworthy and credible. 2006 AIR SCW 4143 (Ref.).

=1, e iR (1872 @7 1), GIRT 3 — WA — RedeR AR faae
m—waﬁﬁaﬂw%mwmﬂmaﬁaﬁmmﬁwm
2 B ReER £ — afE 78 argen frvaw iy 3R wfRs g1 9rm wig | 2006 ATR
SCW 4143 (s=fia) . _ —

C. " Penal Code (45 of 1860), Sections 302, 304 Part 11 - Murder or
culpable homicide not amounting to murder - Appellant having no prior enmity
with deceased - Incident occurred on account of intermeddling with water
pipe leading to altercation and scuffle - Appellant pushing deceased into
empty well - Deceased died due to head injury - As deceased was pushed in
empty well it could be inferred that appellant had. knowledge that his act was
likely to cause death - Act of ‘appellant falls under Section 304 Part II - Appellant
acquitted under Section 302 and convicted under Section 304 Part IL.

T, que WRET (1860 HT 45), FRT 302, 304 FFT Q1 — AT AT FAT
F T 7 A qreT TR A 96 — adieneff @ @ ¥ B gd-wrEa

78 — T U S TR0 6 SEwaTel SR @ SR Hed AR aFgg dehy ST

% — ardrenofl % 7w B @l g § e AT — RR A ol wwehy B B o
'aﬁﬂgﬁ—qﬁswhﬁmgﬁﬁmﬁﬁwmaﬂﬁmﬁmmw
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a;—caHmsmﬂmaﬁﬁwfaanﬁr%—.meﬁ-msoza?maﬁaﬁaﬁ?m
304 ®IT & & TG SN : :

Siddharth Datt, for the appellant.
Sudesh Verma, G.A., for the respondent.

R.C. Mishra, J. i RAMPRASAD
. : ’ Vs.
SMT. SUDHABEN & ors. -

A. ' Negotiable Instruments Act (26 of 1881), Sections 9, 138 -
'"Holder in due course' - Cheque drawn in favour of person who is dead -
Complaint on behalf of his legal heirs maintainable. 1996 Cr.L.J. 3153, 2004
(1) 422 (Ker), AIR 1964 Puj 497 (Ref.) ' :
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 482, .

. Negotiable Instruments Act, 1881, Section 138 - Legally enforceable debt
- Prosecution cannot be quashed at threshold for dishonour of cheque issued
Jor repayment of a time barred debt - Not possible to conclude that cheques
in question were drawn in respect of debt or liability which was completely
barred from being enforced. 2001 Cr.L.J. 24, (2003) 2 Ker LT 613 2007 Cr.L.1.
2776, (2002) 2 SCC 642 (Ref) - -
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Imtiaz Hussain, for the applicant.
Vivek Rusia, for the non-applicants.

*M. Cr C. No 9324/06 (Jabalpur) DI- 10 March 2008,

, (61)

AP Shrivastava, J o STATE BANK OF INDIA

T " Vs,

M/S_SIDDHARTH HOTEL & ors.

C|v11 Procedure Code (5 of 1908), Section 34 - Scope - If a loan is for
commercial transaction, appellant is entitled to contractual rate of interest
and the. court cannot limit rate of interest to 6% p.a. - Held - Appellant is
entitled to interest af the rate of contractual rate of interest i.e. 15% % p.a.
Jfrom the date of decree till realization. (1999) 6 SCC 51 (Rel.).
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B.K. Agrawal with Aniket Naik, for the appellant
B.D. Jain, for the respondent No.4. :
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~ LL.R. [2008] M. P., 1575
SUPREME COURT OF INDIA
Before Mr. Justice S.B. Sinha & Mr. Justice V.S. Sirpurkar

7 ) 22 January, 2008*

VIDYADHARI & ors. ... Appellants
Vs. ' o

SUKHRANA BAI & ors. ... Respondents

Succession Act (39 of 1925), Section 372 - Succession Certificate -
Deceased- leaving two wives and four children from second wife - Second wife
nominated by deceased in official records to receive claims - Trial Court granted
succession certificate 1o second wife - High Court reversed the order and-granted
_ succession certificate in favour of first wife as divorce by custom could not be

proved - Held - Second wife in her application had pointed out the names of four
children - Second wife cannot claim to be legal heir buf she had the status of
nominee - She continued to stay with deceased and was person of confidence of
deceased and had born four children - She was always preferable even to legally
wedded wife who had never stayed with deceased - High Court was not justified
in granting claim of first wife fo the exclusion of the nominee of deceased and
also to his legitimate legal heirs - First wife would be entitled to 1/5th share only
- Appeal allowed. (Paras 10, 11 & 12)
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Cases referred : L
AIR 1997 SC 10, AIR 1998 MP 114, (2000) 2 SCC 431, (2002) 2 SCC 637.
JUDGMENT

The  Judgment of the  Court was delivered by
V.S. SIRPURKAR, J. :— Leave granted.

2. Acommonjudgment of the High Court of Madhya Pradesh at Jabalpur, disposing
of two Miscellancous Appeals is in challenge before us. The appeals were filed by
one Smt.Sukhrana Bai claiming herself to be the widow of one Sheetaldeen.
*C.A. No.575/2008 ’ )
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Sheetaldeen was working as a CCM Helper in Mines P.K.1 of the Western Coalfields
at Pathakheda and died on 9.5.1993 while in service. Two separate applications
came to be filed under Section 372 of the Indian Succession Act for obtaining
succession certificate with respect to the movable properties of deceased Sheetaldeen,
one of them was filed by Vidhyadhari registered as Succession Case No.3/96 while
the other came to be filed by Sukhrana Bai which was registered as Succession Case
-No.10/95. Both the cases were joined and tried together by the Trial Court which
allowed the application filed by Vidhyadhari (SC No.3/96) and dismissed the one filed
by Sukhrana Bai (SC No.10/95). Sukhrana Bai, therefore, filed two Miscellaneous
Appeals being MA 33/1998 and MA 43/1998 which came to be allowed by the High
Court in favour of Sukhrana Bai. Vidhyadhari, therefore, is before us in this appeal.
Before we proceed with the matter, a faCtuql background would be necessary.

3.  Admittedly, Sukhrana Bai was the first wife of Sheetaldeen, while during
the subsistence of this marriage, Sheetaldeen got married with Vidhyadhari. Two

sons and two daughters were born to Vidhyadhari, they being Smt.Savitri, Naresh
@ Ramesh, Ms.Chanda @ Durga and Baliram, while Sukhrana Bai does not have
any children.

4.  Vidhyadhari in her application before the Trial Court (SC No.3/96), besides
herself, disclosed the names of her children as the Jegal heirs of Sheetaldeen. It
was also revealed that deceased Sheetaldeer had nominated her for receiving
amounts under the Provident Fund, Family Pension Scheme and Coal Mines
Deposits Life Scheme. She aiso disclosed that she has received a sum of Rs.45036/-
towards gratuity amount of the deceased from the employer of Sheetaldeen, i.c.,
Western Coalfields Ltd. She, therefore, claimed the Succession Certificate on
the basis of the nominations besides her marriage with Sheetaldeen.

5. ' As.stated above, both the Succession Cases came to be consolidated and
tried together. In SC No.10/95, filed by Sukhrana Bai; Vidhyadhari raised an
objection that Sukhrana Bai was not the heir of deceased Sheetaldeen and though
Sheetaldeen initially nominated Vidhyadhari to receive the dues after his death as
per Form A, subsequently he cancelled that nomination and filled in a second
Form A in which he had nominated Smt.Vidhyadhari and-in description of his
family members he had indicated her to be the wife, one Naresh as his son and
Ms.Chanda @ Durga as his danghter. It was also pointed out that Sukhrana Bai
had not claimed any dues from the office of Sheetaldeen. WCL which is a party.
contended that the non-applicant had no knowledge about the valid marriage
between the deceased and Sukhrana Bai and it was also admitted that Sheetaldeen
had nominated Vidhyadhari to receive the total amount and had registered her as
his nominee. Following issues came to be framed by the Trial Court:

"(1) Whether the legal widow of the deceased Sheetaldeen is the
applicant Smt.Sukhrana of Case No.10/95 or Vidhyadhari of Case No.
3/967

\(
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()  Whether Smt.Savitri, Naresh aias Ramesh, Ms.Chanda alias Durga
-and Baliram, as mentioned in the application of Case No.3/96 are the children
of applicant Vidhyadhari, sired by deceased Sheetaldeen ?
(3)  If yes, whether they are the heirs of deceased Sheetaldeen?

(4)  For receiving the amount due to deceased Sheetaldeen, issuance of
Succession Certificate in whose favour would be just and proper?

(5)  Relief and expenses?

Both oral and documentary evidence was led by both the partie.s-. Sukhrana Bai -

examined herself as AW1 along with three other witnesses, namely, Kanhaiyalal
(AW2), Ram Prasad (AW3) and Shivnath (AW4). On the basis of the evidence
Jed, the Trial Court held Vidhyadhari to be the legal widow of deceased Sheetaldeen.
Yt was also held that the children Smt.Savitri, Naresh @ Ramesh, Ms.Chanda @
Durga and Baliram mentioned in SC No.3/96 were sired by deceased Shectaldeen
and were his children. They were also held to be heirs of deceased Sheetaldeen.
The Trial Court also held that the Succession Certificate was liable to be issued in
favour of Vidhyadhari and not in favour of Sukhrana Bai. In its judgment the Trial
Court referred to an admission made by Vidhyadhari in her affidavit Exhibit C-7
wherein she had stated on oath that she is the second wife of Sheetaldeen and
Sukhrana Bai was the first wife. The Trial court also referred to the proved fact
that Sheetaldeen initially had nominated Sukharana Bai as a nominee indicating
her to be his wife in Form A: After discussing, the voluminous ofal evidence led
by the parties, the Trial Court held that Sukhrana Bai was earlier married to
Sheetaldeen and there were no issues out of this wedlock and thereafter
Sheetaldeen married Vidhyadhari and for about 20 to 25 years he lived with
Vidhyadhari till his death while Sukhrana Bai never came to stay with him. The
observation of the Trial Court in para 18 of the its Judgment is as under:

» which means that cither Sukhrana Devi deserted him or Shectaldecn
left her." .

The Trial Court then proceeded to hold in Para 19 that Sheetaldeen belonged to
the 'Shudra’ community and in Shudra community if the wife deserts her husband
and no effort is made by the husband to take her back as his wife then under
Hindu law it is presumed that divorce has taken place between the two, as has
been held by the Supreme Court in Govind Raju vs. K. Muni Swami Gonder &
Ors. [AIR 1997 SC 10]. A finding was given that Sheetaldeen had divorced
Sukhrana Bai and solemnized second marriage with Vidhyadhari and, therefore,
- the marriage of Vidhyadhari could not be said to be illegal. On that basis the Trial
Court excluded the claim of Sukhrana Bai and granted the claim of Vidhyadhari
holding that she was entitled to receive the amount of Rs.1,30,000/~ from WCL
towards Shectaldeens Provident Fund, Life Cover Scheme, Pension and amount
of Life Insurance and amount of other dues payable to the successor of Sheetaldeen
on his death. It was also observed in para 23 as under:
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..In that amount, apphcant Vidhyadhari and her sons and daughters wilt
have equal share. On receipt of the said amount, applicant Vldhyadhan
shall distribute the amount to her sons and daughters as per their share....

Resultantly the Trial Court dismissed Sukhrana Bais application.

6. The High Court, however, concluded that the theory of customary divorce -

between Sukhrana Bai and Sheetaldeen was a myth. It was noted that there was

no evidence on record to hold that customary divorce had taken place between -

Sukhrana Bai and Sheetaldeen nor was there any pleading about the factum of
- any customary divorce or existence of any custom, Relying on-a reported decision

in Simt. Savitri Devi v. Manorama Bai [AIR 1998 MP 114], the High Court came -

to the conclusion that the alleged customary divorce between Sukhrana Bai and
deceased Sheetaldeen was not established. Stopping here itself; the High Court
allowed both the appeals and directed that the Succession Certificate should be
granted in favour of Sukhrana Bai.

7.  Learned counsel appearing for the appellant Vidhyadhari strenuously urged
that the Righ Court could not have straightaway granted the claim of Sukharana
Bai. Learned counsel pointed out that in grant of certificate in favour of Sukhranai
Bai, the claim of four children was altogether ignored as, admittedly, Sukhrana
Bai had sought the certificate for herself alone. Leamed counsel points out that
even if the theory of divorce between Sukhrana Bai and Sheetaldeen is described
and even if Vidhyadhari is not held to be his legal wife since the children admittedly
were sired by Sheetaldeen, they were legitimate children entitled to inherit
Sheetaldeen. On this point, learned counsel relied on Rameshwari Devi v. State
of Bihar & Ors. [(2000) 2 SCC 431]. Learned counsel pointed out that in her
application Vidhyadhari had specifically mentioned the names of four children as
the legal heirs besides herself, while.Sukhrana Bai had claimed that she was the

only legal heir 6f Sheetaldeen. Learned counsel tried to urge, relying on areported . -

decision in Yamanji H. Jadhav v. Nirmala [(2002) 2 SCC 637], that in this case
the customary-divorce should have been held to be proved.

8. . As against this, learned counsel appearing for respondent Sukhrana Bal '

supported the judgment of the High Court and contended that she being the only
legal heir of deceased Sheetaldeen, she alone was entitled to the grant of
Succession Certificate as ordered by the High Court.

9.  There can be no dispute that Vidhyadhari had never pleaded any divorce,
much less customary divorce between Sukhrana Bai and Sheetaldeen. There
were no pleadings and hence no issue arose on that count. In our opinion, therefore,

the High Court was right in holding that marriage between Sukhrana Bai and
Sheetaldeen was very much subsisting when Sheetaldeen got married to
Vidhyadhari. Learned counsel tried to rely on the reported decidion in Govind
Rajus.case (supra). We are afraid the decision is of no help to the respondent as
basically the issue in that decision was about the legitimacy of the children born to

Iy
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a mother whose first marriage was not dissolved and yet she had contracted the
second marriage. This is apart from the fact that in the present case there were
no pleadings about the existence of custom and alleged divorce théreunder.
Therefore, there was no evidence led on that issue. In our opinion the decision in
Govind Rajus case is not applicable. Even the other decision in Yamangjis case
is not applicable as the facts are entirely different. In Yamanjis case there was
a Deed of Divorce executed by the wife. The guestion was whethér there was a

customary divorce. There was a custom permitting divorce by executing deed

existing in the community to which the parties belonged. Such is not the situation
here.” There is neither any Divorce Deed nor even the assertion on the part of
Vidhyadhari that Sheetaldeen had divorced Sukhrana Bai. We, therefore, accept
the finding of the High Court that Sukhrana Bai was the legally wedded wife
while Vidhyadhar could not claim that status. ' B .

10. However, unfortunately, the High Court stopped there only and did not

- consider the question as to whether inspite of this factual scenario Vidhyadhari

could be rendered the Succession Certificate. The High Court almost presumed
that Succession Certificate can be applied for only by the legally wedded wife to
the exclusion of anybody else. The High Court completely ignored the admitted

. situation that this Succession Certificate was for the purposes of collecting the

Provident Fund, Life Cover Scheme, Pension and amount of Life Insurance and
amount of other dues in the nature of death benefits of Sheetaldeen. That
Vidhyadhari was a nominee is not disputed by anyone and is, therefore proved.
Vidhyadhari had-claimed the Succession Certificate mentioning therein the names
of four children whose status as legitimate children of Sheetaldeen could not and
cannot be disputed. This Courtina reported decision in Rameshwari Devis case
(supra) has held that even if 2 Government Servant had contracted sccond

_marriagé during the subsistence of his first marriage, children born out of such

second marriage would still be legitimate though the second marriage itself would
be void. The Court, therefore, went onto hold that such children would be entitled

- to the pension but not the second wife. It was, therefore,.bound to be considered

by the High Court as to whether Vidhyadhari being the nominee of Sheetaldeen
could legitimately file an application for Succession Certificate and could be granted
the same. The law is clear on this issue that a nominee like Vidhyadhari who was -
claiming the death benefits arising out of the e_mployhlent can always file an
application under Section 372 of the Indian Succession Act as there is nothing in
that Section to prevent such a nominee from claiming the certificate on the basis
of nomination. The High Court should have realised that Vidhyadhari was not

‘only a nominee but also was the mother of four children of Sheetaldeen who were

the legal heirs of Sheetaldecn and whose names were also found in Form A which
was the declaration of Sheetaldeen during his life-time. In her application
Vidhyadhari candidly pointed out the names of the four children as the legal heirs
of Sheetaldeen. No doubt that she herself has clasmed to be a legal heir which
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status. she could not claim but besides that she had.the status of a nominee of
Sheetaldeen. She continued to stay with Sheetaldeen as his wife for long time
and was a person of confidence for Sheetaldeen who had nominated her for his
Provident Fund, Life Cover Scheme, Pension and amount of Life Insurance and
amount of other dues. Under such circumstances she was always preferable
even to the legally wedded wife like Sukhrana Bai who had never stayed with
Sheetaldeen as his wife and who had gone to the extent of claiming the Succession
Certificate to the exclusion of legal heirs of Sheetaldeen. In the grant of Succession
Certificate the court has to use its discretion where the rival claims, as in this
case, are made for the Succession Certificate for the properties of the deceased.
The High Court should have taken into consideration these crucial circumstances.
Merely because Sukhrana Bai was the legally wedded wife that by itself did not
entitle her to a Succession Certificate in comparison to Vidhyadhari who all through

had stayed as the wife of Sheetaldeen, had born his four children and had claimed .
a Succession Certificate on behalf children also. In our opinion, the High Court

was not justified in granting the claim of Sukhrana Bai to the exclusion not only of
the nominee of Sheetaldeen but also to the exclusion of his legitimate legal heirs.

'11.  Therefore, though we agree with the High: Court that Sukhrana Bai was the
only legitimate wife yet, we would chose to grant the certificate in favour of
Vidhyadhari who was liis nominee and the mother of his four children. However,

. we must balance the equities as Sukhrana Bai is also one.of the legal heirs and
besides the four children she would have the equal share in Sheetaldeens estate
which would be 1/5th. To balance the equities we would, therefore, chose to
grant Succession Certificate to Vidhyadhari but with a rider that she would protsct
the 1/5th share of Sukhrana Bai in Sheetaldeens properties and would hand over
the same to her. As the nominee she would hold the 1/5th share of Sukhrana Bai

"in trust and would be responsible to pay the same to Sukhrana Bai. We direct that,
for this purpose she would give a security in the Trial Court to the satisfaction of
the Trial Court. ’

13. - It should not be understood by the above that we are, in any way, deciding
the status of Vidhadhari finally. She may still prosecute her own remedies for
establishing her own status independently of these proceedings.

14. - In the result the appeal is allowed. In the facts and circumstances of the
case, there will be no order as to costs. '

Appeal allowed.

-
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SUPREME COURT OF INDIA
Before Mr. Justice Dr. Arijit Pasayat & M. Justice S.H. Kapadia

2 April, 2008*
MAHAKAL AUTOMOBILES (M/s.) & anr. ... Appellants
Vs. . . .
KISHAN SWAROOP SHARMA ... Respondent

Civil Procedure Code (5 of 1908), Order 21 Rules 54, 66 - Proclamation -
of Sale by Public Auction - Decree for payment of Rs.5,65,000 with interest passed
against appellant/Judgment Debtor - No notice given to Judgment Debtor before
attaching their property - Property atctioned without any notice to J.D. - Held -
At each stage of execution of decree when property is sold, notice should be
_ served upon person whose property is being sold - Any property sold without
notice to the person is a nullity - All actions pursuant thereto are liable to be
struck down - No.valuation of property was carried out - No proclamation of .
sale was made as per provisions of M.P. Civil Court Rules and Order 21 Rule 66
- There was no publication of sale - Judgment Debftor directed to deposit Rs.15
lacs apart from the amount which he has already deposited for satisfaction of
decree - On payment of amount, title to the property shall vest free of all
encumbrances on appellant - Appeal allowed. (Paras 7, 8 & 11)

fufae Wi GfedT (1908 @71 5), AR 21 e 54, 66 — WD HIAH BRI
faspa B SEEEYT — I 565,000/ — Tt T B o ardreredt / froffa it
$ﬁw%ﬁvﬁa—ﬁﬁﬁmﬁwﬁﬁwﬁraﬁmﬁ$qﬁaﬁéwﬂﬁaﬁﬂé
—ﬁﬁﬁﬂaﬁﬁﬁmaﬁﬁmmﬁr%ﬁﬁﬂé—aﬁﬁaﬁﬂ—%ﬁ%ﬁmﬁ
$mmmmwﬁrﬁﬁaaﬁaﬁﬁ%aﬁwmﬁﬂmmﬂmﬁfﬁmaﬁm
@%.Wﬁmmmﬂm—mﬁﬁﬁwa%ﬁmﬁﬂéwﬁfm
%-mmﬁm'mmmmm%—mmm@mﬁm
wm—q.n.ﬁrﬁammﬁmWMmﬁwas%mﬁzﬁmﬁmaﬁaﬁé
Wﬁﬁﬂé—ﬁmmﬁﬁwﬁ—ﬁvﬁaﬂaﬁmmmﬁa%
ﬂg@w%ﬁmrﬁﬁwwﬁ@mwwmmmﬁa%ﬁwm—ma}
Wwwﬁmwﬁﬁﬁﬁﬁaﬁmwﬁﬁﬁﬁm—mﬁw1
Cases referred : '

(1994) 1 SCC 131, (1987) 4 SCC 717.

JUDGMENT

The B udgment  of. the  Court  was ' delivered by -
Dr. Aruar Pasavar, J. :~Challenge in this appeal is to the judgment of learned Single
Judge of the Madhya Pradesh High Court, Indore Bench.

2. Background facts in a nutshell are as follows:

*C.A. No.2598/2005.
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Respondent.had sold 7200 sq.ft. land with some construction on 15/11/1986 for
Rs.7.20 lacs to the JDs/appellants and was paid only Rs.1.60 lacs. He had agreed to
accept the remaining amount of Rs.5.60 lacs in 4 installments in 3 years with interest
@ 1.50% per month. A charge was created on this property. Respondent had later
filed a Civil Suit No. 13-A/89 (New No. 6-A/1991) for recovery of amount of
Rs.6,31,750/- by sale of such property.

JDs/appellants in their written statements had admitted liability to pay Rs.5 lacs
as principal and Rs.65,000/- as interest and pendentelite interest @ 1% per month.
They disputed that Babulal was the partner of M/s Mahakal Automobiles. Thus, the
ADJ on 24/9/1 991 gave a judgment and decree under Order XII Rule 6 of the Code,
relevant portion of which reads follows:

"As a result application of plaintiff is ‘partly allowed and it is hereby
‘ordered that defendants Nos. I and 3 sKall pay within 6 months from
today Rs.5,65,00/- and interest @1% per month -on Rs.5 lacs from the
date of institution of suiti.e. 16/6/1989, otherwise the plaintiff would be
entitled to get a final decree for recovery of his amount by sale of
charged property. Order as to cost would be given at the time of disposal
_of other points. A preliminary decree be framed accordingly. Description
of charged property be also given in preliminary decree.”

A preliminary decree was accordingly drawn up. However, it was fiot drawn in
prescribed form No.5-A or 7-C of Schedule of Appendik-D to the Code of. Civil
Procedure, 1908 (in short 'the Code'). Admittedly, no accounts were to be taken.
Simple arithmetical calculation of interest would have specified the actual amount
payable.

On 28/4/1992 respondent filed an application for execution. Notices to all JDs/
appellants under Order XXI Rule 22 of the Code were issued. On 8/6/1992, JDs/2
appeared through Shri L.P. Bhargava, Advocate while JD/1 appeared through Shri
PK. Modi, advocate. All JDs continued to appear regularly till 16/11/1993. In the
meantime two applications; one under Order XXI Rule 58 read with Section 151 of the
Code was filed on 8/6/1 992 and the second under order XXI rule 50 read with Section
151 of the Code was filed on 2/11/1992 by the JDs which were disposed of on 16/12/
1992 and 2/11/1992 respectively. No question as to non-executability of the decree had
been raised by the JDs according to the High Court.

On 16/10/1992 the court below directed that name of Babulal Gupta be deleted
from the execution application as there had been no decrec against him. A question
was also raised suo motu by the court whether the decree in its terms being preliminary
decree could be executed as it is, or the DH-respondent be directed to obtain a final
decree. The executing court. granted several adjournments for arguments on this
question. On 12/2/1993 the executing court stayed the proceedings of the execution to
await the result of proceedings under Order I Rule 10 and Section 151 of the Code
- before the trial court in the original case which was aiso pending in the same court.
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On 8/3/1994 order of the High Court was received in the original case and the execution
proceedings were ordered to be restarted. The execution proceedings as well as the
civil suit were transferred from court to court and none appeared for the JDs in the
execution case, till 14/7/1997.

The Righ Court by the impugned order set aside the order of the trial court
holding that the I.As. filed by the judgment debtors, respondents in the appeal, before
High Court were to be dismissed. Auction sale in favour of the respondent-DH was
valid and order of its confirmation was upheld.

3. . In support of the appeal learned counsel for the appellant subrmtted as
follows

@ Records reveal that no Process Fee was paid by the Decree Holder '
as per Order dated 4.10.1997.

(i)  Attachment of Warrant was not as per Order 21 Rule 54 (1A)
CPC. .

(iii) No Notice was given to the appellants when execution proceedings got
delinked from the suit and got transferred from one court to another.

(iv)  Attachment proceedings were camed out in the absence of the
Judgment Debtor.

(v) . No notice was given to the appellant under Order 21 Rules 54 and

: 66(2) The procedure under Order 21 Rule 54 (1A) and 66(2) is mandatory.
Hence, the objections taken by way of JA Nos. 1, 2 and 6 should have been
accepted

(vi) The Court found total absence of drawmg up of the proclamation of
sale and its terms by judicial application of mind.

"(vii) It was held that the executing court did not follow the mandatory
procedure as provided under the Code.

" 4, Tt was submitted that the High Court by the impugned order erroneously

reversed the judgment on the ground that the appellant could be presumed to have
known of the proceeding and it is not a case of complete non issue of service of
attachment of warrant and that ratio of the decision in Deshbandhu Gupta v.
N.L. Anand @ Rajinder-Singh [1994(1) SCC 131] does not apply.

5.  Learned counsel for the respondent on the other hand submitted that the
High Court has analysed the factual posmon in the background of legal position as
set out by this court.

6" When'a property is put up for auction to sa’usfy a decrea of the Court, itis

" mandatory for the Court executing the Decree, to comply with the following stages

before a property is sold in execution of a particular decree:

()  Attachment of the Immoveable Property:
(b)  Proclamation of Sale by Public Auction;
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7.

(c) Sale by Public Auctlon

Each stage of the sale is govemed by the provisions- of the Code. For the.
purposes of the present case, the relevant provisions are Order 21 Rule 54 and .
Order 21 Rule 66, At each stage of the execution of the decree, when a property
is sold, it is mandatory that notice shall be served upon the person whose property
is being sold in execution of the decree, and any property which is sold, -without
notice to the person whose property is being sold is a nullity, and all actions pursuant

thereto are liable to be struck down/quashed.

8.

The admitted position that has emerged is that:

{i) There was no notice served upon the Judgment-Debtor under Order
21 Rule 54 (1-A). :

()  There was no valuation of the property carried out;

(i) There was no proclamation of sale as per the s_tamtory- provisions
of the M.P. Civil Court Rules, 1961 read with Order 21 Rule 66:

(iv)  There was no publication of the sale.
In Deshbandhu Gupta's case*(supra) it was held as follows

" "The Proclamation should include the estimate, if any, given by either
judgment-debtor or decree holder or both the parties. Service of Notice on
judgment-debtor under Order 21 Rule 66 (2) uanless waive by appellants or
remained ex-parte, is a fundamental step-in the procedure of the Court in
execution, judgment-debtor should have an opportunity to give his estimate
of the property. Theestimate of the value of the property is a material fact
to enable the purchaser to know its value. It must be verify as accurately
and fairly as possible so that the intending bidders are not mislead or to
prevent them from offering inadequate price or to enable them to make a
decision in offering adequate price. In Gajadhar Prasad Vs. Babu Bhakta
Ratan, this Court after noticing the conflict of judicial opinion among the
High Courts, said that a review of the authorities as well as amendments to
Rule 66 (2) (e) make it abundantly clear that the Court, when stating the
estimated value of the property to be sold, must not accept the ipse dlnt of
one side, It is certainly not necessary for it to state its own cst:mate

" But, the essential facts which had a bcarmg on the very materlal

question of value of the property and which could assist the purchaser in -

forming his own opinion must be stated, i.e. the value of the property, that
is, after all, the whole object of Order XXI, Rule 66 (2) (¢) CPC. The Court
has only to decide what are allthese material particular in each case. We

think that this is an obligation imposed by Rule 66 (2) (e). In discharging it, -

the Court normally state the valuation given by both the Decree Holder as

well as the Judgment Debtor where they both have valued the property, -

and it does not appear fantastic."

M |

[
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"The absence of Notice causes irremediable injury to the judgment
debtor. Equally publication of the proclamation of sale under Rule 67 and
specifying the date and place of sale of the property under Rule 66 (2) are
intended so that the prospective bidders would know the value so as to
make up their mind to offer the price and to attempt that sale of the property
and to secure competitive bidders and fair price to the property sold. Absence
of Not to the Judgment Debtor disables him ‘to offer his estimate of the

- value who better know its value and to- publicise on his part, canvassing
anid bringing the intended bidders at the time .of sale. -Absence of notice
prevents him to do the above and also disables him to know fraud committed
in the publication and conduct of sale or other material irregularities in the
conduct of sale. It would be broached from yet another angle, The
compulsory sale of immovable property under Order 21 divests right, title
and interest of the judgment debtor and confers those rights, in favour of
the purchaser. It thereby deals with the rights and disabilities either of the
Judgment debtor or the decree holder. A sale made, therefore, without
notice to the judgment debtor is a nullity since it divests the judgment debtor
of his right, title and interest in his property without an opportunity. The
Junsdrcnon to sell the property would arise ina Court only where the owner
is given notice of the execution for attachment and sale of his property It
is very salutary that a person's property cannot be sold wrl.hout his being/
‘told that it is being so sold and given an opportunity to offer his estimate as
he is the person who intimately knew the value of his property and prevailing -
in the locality, exaggeration at time be possible."

-\:’.

10. In M/s. Shalimar Cinema v. Bhasin Film Corporation and Anofher" :

[1987(4) SCC 717] it was. held that the court has a duty to ensure that the

requirement of order 21 Rule 66 has properly apphed It is incumbent on the court
to be scrupulous in the extreme.

11.  The records do not reveal that the appellant—_]udgment debtor was served
with a notice as required under Order 21' Rule 54(1)(A) of the Code in the appendix
B Forms 23, 24 and 29. It is to be noted that the records reveal that the address

of the appellant as contained in the sale deed was different from the address at .

which the process server purportedly affixed the notice on the door and in open
court and at the chorah only. It has also to be noted that under Order 21 Rule 66(2)
the service of the notice has to be personally affected on the judgment debtor. That
also does not appear to have been done. Interestingly, the valuation of the property as

required to be done under the proviso-to sub-rule (2) of Rule 66 of Order 21 of the '

Code has not been done. The same appears to have been valued on the spot at
Rs.9,00,000/- and it was not done by the Court. There are admittedly other non-
compliance with certain requirements. We do not think it necessary to deal with those
aspects in detail in view of the order proposed to be passed. From the records it is
revealed that Rs.14,38,893/- and Rs.4,46,926/- have been deposited by the appeltam
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purponedly for sat:sfac’uon of the Execution Court Ujjain and Indore respectively. .

. The appellant shall further deposrt a.sum of Rs.15,00,000/- within 4 months from
today. The respondent No.1 shall be entitled to withdraw the amount deposited in the
bank with accrued interest. The appellant shall be responsible for payment of the
property tax of the property from the date of execution of sale deed i.e. 5.12.1986 till
dat¢ and the same shall be paid deposited with the concemned authority within the

" aforesaid period of four months. On payment of the amounts, the title to the property -
described in the reglstered sale deed wxll vest free of all encumbrances on the

" appellant.
12. If any property of the respondeﬁt No.1 is there in the property in question,

" the same shall vest to respondent No.1 with hberl'.y to remove them as soon as the
payment is made. -

13. . The appeal is disposed of accordingly. No costs.’
. Appeal. . disposed of.

I.L.R. [2008] M. P, 1586

WRIT APPEAL
Before Mr. Justice 8. Samvatsar

_ 23 January, 2008*
KAILASHI - i . : ... Appellant
Vs, ’ : o . o : T
- SMT. BHAROSI BAI & ors. ' ... Respondents

A. - Constitution, Articles 226, 227 - Difference of Opinion - Scope of
Third Judge - Both the Judges of Division Bench came fo the conclusion that
tendered votes can be opened and there is no divergent opinion on said question
- Third Judge cannoft go into the question that whether tendered vote can be

" opened or not. ' . (Para9)
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B.  Panchayat Nirvachan Niyam, M.P,, 1995, Rules 12- Provnso, 80(3)
- Recounting of Votes - Every order for recounting must be in writing - Not'

necessary fo examine remmmg officer by specgf‘ ed officer for that purpose.

(Para 11)
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Cases referred : , _ SR
(1997) 1 SCC 396, 1997 MPLJ 641. . ’ -
M.PS. Raghuvanshi with Gaurav Samadhiya, for the appellant. T
H.D. Gupta with S.B. Gupta, for the respondent No.1. ‘ cod
Vivek Khedkar, G.A., for the respondents No.2 & 3.

O PINION: e

S. SAMVATSAR, J.—This matter was placed before me due to conflicting judgrh%nts'
delivered in the present case by Hon.Shri Justice Abhay Gohil and Hon.Shri Justice
P.K Jaiswal. On account of difference of dpinion, the Division Bench has formulated
following two questions for opinion by this Court :- '

~ Whether as per proviso to Rule 12 of the Rulve‘s of 1995 ,l without
any application and without any prayer either by the parties, directions
can be made in the writ appeal for examination of Returning Officer,

and to call the Returning Officer in evidence 7 |

Whether in view of direction made by the Learned single Judge
with regard to opening of tendered votes afresh after giving opportunity
of leading evidence to the parties and after following the procedure laid
down by the Apex Court in the case of Dr. Wilfred D'Souza vs. Francis
Manino Jesus Ferrao, (1977) 1 8CC 396, any interference i warranted
in this writ appeal ? ' ' )

2. Brief facts of the case are that elections for the post of Sarpanch of Gram
Panchayat Zaida Tehsil and District Sheopur were held on 16/1/2005. In the said
elections, petitioner Kailashi and private respondents werc contesting parties.
Counting of the votes took place on 8/1/2005. In the initial counting, both Kailashi
and Shrimati Bharosi Bai obtained 244 votes each. Other candidates could get
lesser votes. Hence, an application was filed by petitioner Kailashi for recounting
of votes for Wards No. 169,170 and 171. Shrimati Bharosi Bai had also filed an
application for recounting of entire constituencies. Her application was rejected
and therefore, she left the place. Prayer of the petitioner was accepted and votes
were recounted for three constituencies and it was found after recounting that
there is no different in votes. After this, polling recounting was done and votes of
all the constituencies were recounted and it was found that the petitioner secured
two votes more than Shrimati Bharosi Bai and was declared vide document annexed
with the writ petition as Annexure P/4. This election result was challenged by
Shrimati Bharosi Bai on the ground that second recounting was done behind her
back and is, therefore, violative of principles of natural justice, by filing an election
petition before the Sub Divisional Officer.

3 Sub Division Officer, before whom the election petition was filed framed
issues and ultimately came to the conclusion that in the present casc, election
results be declared on the basis of tendered votes. This order dated 23/3/2006
annexed as Annexure P/1 with the writ petition was challenged by the present
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petitioner by filing writ petition. The learned single Judge after hearing both the
parties held that opening of tendered votes is permissible in view of the judgment
of the Apex Court in the case of Dr.Wilfred D'Souza vs. Francis Manino Jesus
Ferrao, (1977) 1 SCC 396. The learned single Judge further held that before
opening the tendered votes, the procedure prescribed by the Apex Court in the
case of Dr.Wilfred D'Souza (supra) be followed. As per the aforesaid judgment
of the Apex Court, before opening tendered votes, two points must be proved; viz
(a) the court would exclude the vote initially cast by the person other. than the
genuine voter from the number of votes of the candidates in whose favour it was
cast; and (b) that the court would further take into account the tendered ballot
paper in favour of the candidate in whose favour it is duly marked. It may also be
mentioned that the proper occasion for scrutinising the tendered ballot papers
would normally arise only when the difference between the number of votes polled
by the candidate declared elected and his nearest rival is so small that there is a
possibility of that difference being wiped out and the result of election being thus
materially affected if the court takes into account the tendered ballot papers and
excludes from consideration the corresponding votes which were cast by persons
other than the genuine voters.

4. Thus, it is clear that tendered votes can be opened, if it is established on
evidence that the person casting the tendered vote was a genuine voter. As the
learned Single Judge found that there is no evidence to that effect; he remanded
the matter back to the Sub Divisional Officer and directed to open the tendered vote
after takiug evidence that the person casting the tendered vote was a genuine voter.

5.  This order passed by the learned single Judge was challenged by the
petitioner by filing present writ appeal before Division Bench. Division Bench
heard the appeal and afier hearing the appeal, the Judges delivered their separate
_]udgmcnts and after formulating the aforesaid two questions, the matter was placed
before me.

6.  Firstquestion raised by Shri MPS Raghuvanshi, learned counsel for the appellant
is that thie tendered vote cannot be opened at all. In support of his argument, he has
referred to Rule 64 of the Madhya Pradesh Panchayat Nirvachan Niyam, 1995
( hereinafter; referred to as “Rules”). Rule 64 deals with tendered votes. Sub-rule. ()
of Rule 64 prov1des that separate cover shall be used for keeping the tendered ballot
papers for election to the offices of Panch, Sarpanch and Member of Janpad Panchayat
and Zila Panchayat. Rule 77 provides for counting of votes and sub‘rule (1) provides

that every ballot paper which is not rejected under Rule 76 shall be counted provides |

that no cover containing tender ballot papers shall be opened and no such ballot paper
shall-be counted. Thus, according to the learned counsel for the appellant, there is a
bar for opening the tendered vote and in such circumstances, counting or opening of
_tendered vote is not permissible.

7. Counsel for the appellant invited attention of this Court to the case of Dr.

—— e ——— — - [ e ——————
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Wilfred D’'Souza (supra) and submitted that the said judgment was pronounced
by the Apex Court with the agreement of the parties, hénce, it has no binding
effect. He invited attention of this Court to para 14 of the judgment to support his
argument. Said para reads as under :

«“14. Learned counsel for the parties are, however, agreed that such tendered
ballat papers, even though excluded from consideration at the time of counting
of votes after the poll, can bg taken mto account in proceedings to challenge
the validity of the election of the.returned candidate provided certain
conditions are fulfilled. We agree with the learned counsel for the parties in
this respect, and find that this position of law is supported by two English
decisions, Borough of St. Andrews, 4 Omelly and Hardcastle 32 and the
Stepney Division of the Borough of Tower Hamlets, 4 Omelly and
Hardcastle 34 as also by two Indian decisions. Kalicharan Singh v.
Ramcharitar Rai Yadava, (1953) 5 Ele LR 98 (Ele. Tri.-Pat)) and A. K.
Subbaraya Gounder v. G. Palanisami Gounder, (1955) 11 Ele LR 251 (Ele.
Tri.-Coimbatore). Before, however, a tendered ballot paper can be taken
into account during the proceedings of election petition evidence would
have to be led on the following two points: ........ ”

The Apex Court, though recorded agreement between the parties, but has
further stated that this position of law is supported by two English decisions,
referred to in the said paragraphs. Thus, it cannot be said in the present.case that
the Jaw laid down by the Apex Court in the aforesaid decision is totally based on
the agreement between the parties and is therefore has no. binding effect.

8. Moreover, in the present case, I find that both the learned Judges of the
Division Bench have held that the tendered votes can be opened. Hon.Shri Justice
P.X_Jaiswal by his judgment has affirmed the judgment of the leamed single Judge
and dismissed the writ appeal without any interference, while Hon.Shri Justice
Abhay Gohil after holding that the tendered votes can be opened has held that
before opening the tendered votes, the Specified Officer should examine the
Returning Officer; he is fully empowered under suo mofu power to call for the
Returning Officer and after recording his evidence should find out whether he has
- passed any order of recounting or any recounting was done in pursuance of his order.

9. Thus, both the Judges of the Division Bench have held that tendered vote
can be opened and there is no divergent opinion on the said question. In such a
situation, in the light of Full Bench decision of this Court in the case of Ladhuram
vs. Krishi Upaj Mandi Samiti, Shivpuri, 1997 MPLJ 641, this Court cannot go
into the question whether tendered vote can be opened or.not.

10. The only guestion which is required to be decided by this Court is whether
the Specified Officer should examine the Returning Officer in its suo motu powers
to find out whether he has passed any order of recounting or not and whether any
recounting has been done by him or not.
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I1. . Rule 80 of the Rules provides of recount of votes. Sub-rule (3) of Rule 80
provides that every decision of the Returnirig Officer or such other officer anthorised
by him under sub-rule (2) shall be in writing and contain the reasons therefor.
Thus, as per this rule, every order passed by the Returning Officer for recounting
must be in writing. The Returning Officer, on the basis of recounting, hasto declare
the results in Forms No."16,17,18 and 19. Thus, entire action of the Returning
Officer is required to be reduced in writing and in the absence of any written
"order, it cannot be said that he has passed any order for recounting. Thus, the
question of examining the Returning Officer for proving whether or not he has
passed any order for recounting and has done any recounting in pursuance of the
said order can be determined only from the written order passed by him, and
therefore, question of examination of Returning Officer is not necessary.

12, Insuch asituation, in my opinion, the view taken by Hon.Shri Justice Abhay
Gohil in directing to examine the Returning Officer by the Specified Officer in
suo motu powers for deciding whether he has passed any written order or not is
not necessary attd can be established by filing copy of the order.” Hence, I agree
with the judgment delivered by Hon.Shri Justice P.K.Jaiswal, J. and hold that the
appeal filed by the appellant deserves to be dismissed with costs.

. Now the appeal be placed before appropriate Bench for pronouncing the
judgment in accordance with the aforesaid opinion.
_ Order accordingly.
LL.R. [2008] M. P, 1590°
WRIT APPEAL
Before Mr. Justice Abhay Gohil & Mr. Justice Sanjay Yadav
31 January 2008*

TWALA PRASAD BATHAM ... Appellant
Vs. . ‘ :
STATE OF M.P. & ors. ... Respondents

Public Works Department Work Charged and Contingency Paid
"Employees Recruitment and Conditions of Service Rules, M.P. 1976 - Clause
3(A) - Wireman - Age of Superannuation - Post of Wireman falls within category
of Class'IV employees and entitled to get benefit of extended period of age-from
60 to 62 - Since Petitioner has already attained the age of 62 years, he will not
be entitled for arrears of pay for the period he remained out _of employment,
however, will be entitled to all pensionary beneﬁts . (Para 4)
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S.K. Sharma, for the appellant
Brijesh Sharma, G.A., for the respondents

JUDGMENT

t The . Judgment of the Court was delivered by
Agnay Gomm, J. :—Appellant has filed this appeal under Section 2 of the M.P. Uchcha
Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005 against the order dated
25.07.2006 passed by the learned Single Judge of this Court in W.P. No.1393/05(S).

2.  In nutshell, the case of the appellant before the writ court was that the
appellant was working on the post of Wireman and by order dated 4.11.04 on
attaining the age of 60 years, he was retired. It was his case that at the time of
retirement he was working on the post of Wireman, which is a Class-IV post
under the M.P. Public Works Department Work Charged and Contingency Paid
Employees Recruitment and Conditions of Service Rules, 1976 (for brevity “Rules
of 1976™). Prior to 4.11.04, there was no dispute but thereafter the Government
has extended the age of retirement of Class-IV employees from 60 years to 62
years. The appellant filed the petition challenging the aforesaid order of premature
retirement. The learned writ court considering the provisions of M.P. Work
Charged Contingency Paid Employees Revision of Pay Rules, 1984 (for brevity
“Rules of 1984”) found that the pay-scale of the post of Wireman was Rs.400-525/--
and such a pay-scale is classified under Class-III post, therefore, it was held that he
was holding the Class-III post and not Class-IV post, therefore, the appellant is not
entitled to get the benefit of retirement on attaining the age of 62 years and thus,
dismissed the petition. Aggrieved thereof, the appellant has filed this appeal.

3.  Itis submitted that the learned Writ Court has not properly considered the
status of an employee under Service Rules and scope of pay-scale Rules of 1984.
Even if the pay-scale is changed or enhanced, the status of employee from Class-
IV to Class-11I will not be changed simply on the basis of Pay-scale or Revision
of Pay-scale.

4, We have considered both the Rules of 1976 and 1984. In these Rules, the
post of wireman has been categorised as Class-IV. In the Rules of 1984, on which
emphasis has been laid by the learned Single Judge, but under the Rules of 1976
there are two separate sets of the posts. Under Clause 3 (A) category Assistant
Mechanic and Wireman are class 1V employees and under Clause 4 (A) Mechanic
is Class-IIl employee. From this categorisation, it is clear that the Assistant
Manager / Wireman Grade-I is within the category of Class-IV and Mechanic is
in the category of Class-III employees. Therefore, prima-facie, it appears that
the Rules were not properly considered and on the anvil of normal interpretation
of Rules, the post of Wireman will fall within the category of Class-IV employee

| e
- B T S




1592 THE INDIAN LAW REPORTS (M. P, SERIES), 2008

and thus, the appeIlant is-entitled to-get the benefit of extended penod of age of
retirement. .

5. It was further submitted that on 4.11.06, the appellant had attained the age
of 62 years and he remained out of employment for two years. In such a situation,

it would not be appropriate for this court to direct the respondents to pay the
arrears of salary for the period, in which the appellant remained out of employment
and had not worked but certainly we hold that the appellant will be entitled-to all
other pensionary benefit and pay fixation according to-the aforesaid direction.
The respondents are directed to re-fix the pension of the appellant on the notional
basis, treating the appellant to have been on duty for these two years. It is made
clear that the appellant shall not be entitled to salary for the extended period of
two years, however, if any excess amount is paid to the appellant, the same shall
be adjusted on the basis of notional pay fixation.

6.  With the aforesaid direction, the appeal is partly allowed.
Appeal partly allowed.

LL.R. [2008] M..P., 1592
WRIT APPEAL
Before Mr. Justice Subhash Samvatsar & Mr. Justice PK, Jaiswal
18 June, 2008*

- SANJAY VERMA o ' ... Appellant
Vs. ‘ :
STATE OF M.P. & ors. ... Respondents

Irrigation Engineering Services (Gazetted) Recruitment Rules, M.P.,
1968, Rule 15(1) - Eligibility for Promotion - Petitioner appointed as Sub-
Engineer on 19.10.1984 - Completed B.E. degree in the year 1991 - Not considered
for promotion after completion of 8 years of service - Learned Single Judge
dismissed the petition that petitioner did not complete 8 years of service after
completing B.E. Degree - Held - As per rule 15(1) the seniority for promotion
has to be counted from the date of appointment and not from the date of acquiring
the required qualification - Case for promotion is to be corisidered afier completion
of 8 years of qualifying service as Sub-Engineer. (Paras 14 & 15)
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Cases referred :

AJR 1993 SC 267, Case of Ramesh Kumar Choudha decided on'20.09. 1996 '
by the Apex Court.

* D.K. Katare with Alok Katare, for the appellant.
Vivek Khedkar, G.A., for the respondents.

JUDGMENT

The Judgment of the Court was  delivered by

P.K. JaiswaL, J. :=This intra-Court appeal is filed under Section 2 (1) of the Madhya
Pradesh Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005
challenging the order dated 6.9.2006 passed in W.P.No.5527/03, whereby the writ
petition of the appellant was dismissed on the ground that the appellant had obtained
B.E. Degree in the year 1991 and he had not completed 8 years of service after
passing the B.E. Degree and therefore he has rightly not been considered by the.
review DPC held on 21.12.1992 for promotion to the post of Assistant Engineer because
he did not have completed the prescribed minimum years of service as on 1st January
1992 and order dated 24.12.98 passed by the respondent no.2 vide Annexure A/12 is
just and proper. '

2. Brief facts of the case are that the appellant-petitioner was appointed as
Sub-Engineer w.e.f. 19.10.84. He had completed his Part Time B.E. Degree
Course at Madhav Institute of Science & Technology, Gwalior in the year 1991.
The service of the appellant'is governed by the provisions of M.P. Irrigation
Engmeermg Services (Gazetted) Recruitment Rules, 1968 issued by the Governor
in exercise of the power conferred under Proviso to Article 309 of the Constitution
of India. Rule 15 deals with the condition of eligibility for promotion, which reads
as under -

. “Rule 15. Condition of eligibility for promonon -

(D Subject to the provisions of sub-rule (2), the committee consider the
cases of all persons who on the 1st day of January of that year had completed
. the prescribed years of service (whether officiating or substantive) on the
post/service mentioned in column 2 of Schedule IV or any other post or
posts declared equivalent thereto be the Government as under and are witlin
the zone of consideration as per sub-rule (2):-
(i) Sub-Engineers, Head Draftsman/Draftsman to the post of Assistant
Engineers minimum service of 12 years as Sub-Engineers, Head
Draftsman/Draftsman. :
Provided that a Sub-Engineer, Head Draftsman/Draftsman who considered
a minimum of 8 years service and possessed degree in Civil/Electrical/
Mechanical Engineering from recoginsed University or qualifications
declared equivalent thereto by the State Government will also be eligible
for promotion to the post of Assistant Engineer and will be considered cach
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time, just after the zone of consideration and the final selection list shall be
made from both the groups on the basis of merits, for example, if'ten posts
are vacant in the cadre of Assistant Engincer to be filled by promotion of
sub-Engineers then 10 x 5-50 diploma holders sub-Engineers from working.
list be considered first and thereafter the eligible graduate sub-Engineers
be considered in the order of their seniority for promotion.

(ii) Junior Engineers to the post of Assistant Engineers minimum -
service of 2 years as Junior Engineers (iii) Research Assistants to
the post of Assistant Research Officers-Minimum Service of 8 years
as Research Assistant.,

(iii) Embankment Inspectors/Silt Analysts to the post of Assistant
Rescarch Officers- Minimum Service of 8 years as Embankment
Inspector/Silt Analyst.

- (iv) Assistant Engineers promoted from Sub-Engineers Head
Draftsman/Draftsman cadres to the post of E.E. Minimum 18 years
of total service out of which at least 6 years should be as Assistant
Engineers.

v) Assistant Engineers to the post of Executive Engineers minimum
6 years as Assistant Engineer..

(vi) Superintending Engineers to the post of Chief Engineers-
Minimum service 6 years as Superintendent Engineers.-
(2)  The fields of selection shall ordinarily be limited to five times the
number of officers to be included in the select list, provided that if the
required number of suitable officers are not available in the field so
determined the field may be enlarged to the extent considered necessary
by the Committee by mentioning the reasons in writing.”

From the perusal of the above Rules, it is clear and specific that the eligibility
is considered as on 1st January of that year. The incumbent must have completed
the prescribed years of service, namely, 8 years of service. for the Graduation
Engineers and 12 years of service for the Sub-Engineers. It is not in dispute that -
the appellant as on st January 1992 had acquired the graduation qualification
but had not completed 8 years of service. When the DPC-met on 21.12.92 for .
filling up of the vacancies for the year 1992, the claim of the appellant did not
come up consideration. So, the appellant filed O.A. No.354/97. The Tribunal vide
order dated 21.1.98 (Annexure A/9) disposed of O.A. with the directions that the
respondents shall constitute a review DPC within a period of six months for
considering the case of the appellant for his promotion from December 1992. The
order passed by the Tribunal on 21.1.98 is relevant, which reads as under :-

“As per the return, the respondents have admitted the claims of the applicant
and have submitted that the petitioner's name would now be placed before

e = -
= e .
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Departmental Promotion Committee for consideration of his promotion and

_for granting him promotion since December 1992. The respondents have,

., however, not mentioned the time where they will have to place the matter

of the applicant for his promotion from 1992 before the review DPC. So it
would be proper to fix the time.

" In the result, the petition be and is hereby disposed of with the
directions that respondents shall constitute a review DPC within a period of
six months from the date of this order for considering the applicant's case
or his promotion from December 1992.

However, there will be no order as to costs.”

3. .In pursuance to the order of the Tribunal, a review DPC was held in the
month of November 1998 and he was not found fit to be promoted on the post.of
Assistant Engineer as on 1.1.92. This was communicated to the appellant by the
respondent no.2vide communication dated 24.12.98 (Annexure A/12).

4.  Theappellant challenged the said order dated 24.12.98 by filing 0.A.No.2224/

2000. After abolition of the Tribunal, the case was transferred to the Gwalior .

Bench of the High Court of M.P. and registered as WP No.5527/03.

5. As per the appellant, there is 10% quota prescribed for promotion on the
© post of Assistant Engineer from Sub-Engineer Degree Holder. As per Rule 15 of
1968 Rules, the qualifying service for promotion on the post of Assistant Engineer
is 8 years of service. ' oo .
6.  Leamned counsel for the appellant drew my attention to Amnnexure A/5 dated
11.7.89 and submitted that relaxation has been granted by the State Government
by issuing instructions to the effect {ha@ those who possess B.E. Degree and have
8 years of qualifying service on the date of consideration by DPC are eligible to

be considered for promotion. He submitted that in view of the instructions issued by -

the State Government on 11.7.89 vide Annexure A/5, the respondent no.2 wrongly
rejected his case for promotion on the post of Assistant Engineer as on 1.1.92.

7. AsperRule 15 of the 1968 Rules, the Diploma Holders should have minimum
12 vears: of qualifying service for eligibility to be considered-for promotion as
Assistant Engineers. If a Diploma Holder acquires graduation, he should complete
minimum of 8 years of service then only he becomes eligible for consideration for
promotion as Assistant Engineer. He should hold the post as Sub-Engineer ina
substation or continuous officiating capacity as prescribed. But the cut off date
for eligibility is 1st January-of that year; in which the eligibility was to be considered.
The appellant passed the B.E. in the year 1991 and completed 8 years of service
as Sub-Engineer on 19.10.92 and therefore he has required qualification on 19.10.92
and therefore in the year 1993 as on 1st. January 1993, he became eligible for
consideration for promotion. Consequently, the direction issued by the Tribunal on
21.1.98 (Annexure A/9) is dehors to the Rules of 1968.

L
'
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8. The éppellqnt was duly considered by the review DPC for promotion to the

post of Assistant Engineer under 10% quota of Graduate (BE Degree-Holder)
Sub-Engineers strictly in accordance with the provisions contained in the Rules
of 1968. The review DPC rightly found that only such incumbents holding the post
of Sub-Engineer in the Department, were entitled to be considered for promotion
to the post of Assistant Engineer under 10% quota of Graduate Sub-Engineer in
the position of 1.1.1992, who, upto the said cut-off date had completed 8 years
qualifying service on the post of Sub-Engineer and were alone possessing the
degree of B.E. Course. In the case of the appellant, although he was fulfilling one
of the condition regarding possessing of the degree of B.E. Course on the said
cut-off date i.e. 1.1.92, but other mandatory requirement as contemplated under

the Rules referred to hereinabove regarding his having completed 8 years qualifying

services upto the said cut-off date 1.1.92, was not being fulfilled by the appellant.
Thus, there is no illegality either in the decision taken by the review DPC vide
Annexure A/13 or in the consequential intimation given vide Annexure A/12.

9. The issue involved in this appeal was considered by the Apex Court in the
case of Ramesh Kumar Choudha & Ors. v. State of M.P. & Ors. Decided on
20.9.1996 (Annexure R/1), it was held :-

“The case of the appellants is that though the respondents had completed
the eligibility criteria as on January 1 of the year 1992, a fact that the
graduation qualifications acquired subsequent to that date but before the
DPC had considered théir cases are not entitled to be promoted. The ".
approach adopted by the Tribunal is illegal and contrary to Rules 15 and 16
of the Rules referred to hereinbefore. We find force in the contention. As
seen Rule 15 is a clear mandate as to the eligibility criteria. Firstly, the
diploma-holders should have minimum  of 12 years qualifying service for
eligibility to be considered for promotion as Assistant Engineers. If a diploma
holder acquires graduation, he should complete minimum of eight years of
service then only he becomes eligible for consideration for promotion as
Assistant Engineer. He should hold the post as sub-Engineer in a substation
or continuous officiating capacity as prescribed. But the cut off date for
eligibility is 1st January of the year in which the eligibility was to be conmdered
Since the respondents acquired the qualifications in October 1992, they did
not become eligible for consideration for promotion for the year 1992 though
the DPC had met in December 1992. Consequently, the direction issued by
the Tribunal and the appointments. of the respondents made pursuant to the
contempt orders are clearly illegal. We are informed that they have been
already promoted. Therefore, their promotions should be treated to be ad
hoc and de horse the rules, Though as per the orders of the Tribunal, they
came to be promoted, such promoticns do not confer any right to seniority
over any other eligible candidates who acquired the qualifications as on
January 1, 1992 Therefore, the DPC is directed to sit every year either in

o
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"the month of February or March for consideration of respective claims of
the candidates provided if any vacancy exists or anticipated. As regards
this years is concerned, they should sit in the this year to consider the
vacancies that had arisen between 1st January 1992 to 1st. January 1996.
The DPC should get identified the vacancies arisen in each year. Consider
the basis of respective eligible candidates diploma-holders as well as
Engineers who have completed 12 years of service by the Diploma holders
on the Diploma holders who acquire graduation before first day of January
of the year and consider their cases for promotion in accordance with rules.
Such of the candidates found fit and recommended fit be given them regular
promotion provided they are substantive or substantively in officiating
capacity in the lower ranking: It would appear that some of the candidates
have approached the Government taking advantage of the orders of the

_ Tribunal and got promoted, they also came to be considered and were
promoted. All appointments are also to be treated as ad hoc.”

10. A statutory rule, it is trite, cannot be supplemented by an executive
instructions and would not prevail over statutory provisions contained in the Rules
of 1968, On perusal of Annexure A/5 issued by the respondent no.1 on 11.7.89,

- we are of the considered view that the same will not in any way help the appellant,

or appellant will get any benefit from the same.

11.  The appellant vide application dated 25.6.08 (I.A.No.14532/06) pointed out
to this Court that he was found fit for promotion and promoted on the post of
Assistant Engineer vide order dated 19.5.03 (Annexure P/15). On 21.9.05 vide
Annexure P/16, the appellant made a representation for considering his case for
promotion on the post of Assistant Engineer in 1993 as he had completed 8 years
of service as Sub-Engineer on 19.10.92.

12. In the case of N. Suresh Nathan and another v. Union of India & Ors, -
AIR 1992 SC 564, it was held by the Apex Court that as per Rule 11 of Recruitment
Rules for post of Assistant Engineer in PWD, Diploma-holders Junior Engmeers
who obtained the Degree during service, the period of three years service in the
grade for eligibility for promotion as Degree-holder commenced from the date of
obtaining the Degree and the earlier period of service as a Diploma-holders was
not counted for this purpose. In the case in hand before us, the scheme of the
1968 Rules is entirely different and therefore the decision of N. Suresh Nathan's
case (Supra) is distinguishable. :

13. In the case of M.B. Joshi & others v. Satish Kumar Pandey & others,
AIR 1993 SC 267, the Apex Court had held that the seniority is to be counted
from the date of appointment and not from the date of acquiring the required
qualification. Paras 11 and 12 are relevant which read as under:-

“11.  Inthe cases-before us 50 per cent of the posts of Assistant Engineers
has to be filled by direct recruitment of persons having degree of graduation
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in engmeenng The remajning 50 per cent of the vacant posts are to be .
filled by promotion from the lower cadre of Sub-Engineer and Draftsman.
Out of this 50 per cent, 35 per cent quota is fixed for diploma-holders who
have completed 12 years of service on the post of Sub-Engineer, 5 per cent
quota for Draftsman who have completed 12 years of service and the
remaining 10 per cent with which we are concerned has been kept for such
Sub-Engineers who during the continuation of'their service obtained a degree
of graduatlon or equivalent in engineering and in that case the period of
service is reduced from 12 years to 8 years. The Rules in our case do not
contemplate any equivalence of any pericd of service with the qualification
of acquiring degree of graduation of engineering as was provided in express
terms of N. Suresh Nathan's case (AIR 1992 SC 564) making three years
service in the grade equivalent to degree in engineering. In our opinion, in
the Rules applicable in the cases before us clearly provide that the diploma-
holders having obtained a degree of engineering while continuing in service
as Sub-Engincers shall be eligible for promotion to the post of Assistant
Engineer in 8 years of service and quota of 10 per cent posts has been
earmarked for such category of persons.

12, If we accept the contention of Mr. Ashok Sen, it would defeat the very scheme
and the purpose of gwmg incentive of adding educational quahﬁcauon by diploma-

holders while continuing in service in case the period of § years' is counted from the
date of obtaining graduate degree in engineering. It may bé noted that no such argument
was raised even from the side of the respondents before the Tribunal. If such
interpretation as now sought to be advanced by Mr. Ashok Sen, Jearned senior counsel
is accepted, no relief could have been granted to the respondent Satish Kumar Pandey.
We would illustrate the above position on admitted facts that Shri Satish Kumar Pandey
had joined as Sub-Engineer on 23.8.1980, but had acquired the degree of engineering
in May, 1987. In that situation, Mr. Satish Kumar becomes eligible only in May 1995
and he could not be considered as eligible in December 1989 when these Sub-Engineers

were considered for promotion as Assistant Engineers. Even otherwise, if this period -

of § years is counted from the.date of acquiring degree then this incentive of adding
the qualification during the continuation of service and getting the advantage of
acceleration in promotion in 8 years would for all practical purposes become nugatory
and of no benefit.”

14.  The DPC has to consider the case of the appellant for promotlon on the
post of Assistant Engineer in the year 1993 because the appellant had acquired
the qualification as on 1st January 1993. In case if it is found that the appellant's

case was not considered in the year 1993 and his case was not considered for

promotion on the post of Assistant Engineer in the DPC held in the year 1993, the
. respondents are directed that they shall constitute a review DPC within a period
of six months from the date of this order for considering the case of the appellant
for his promotion on the post of Assistant Engineer.

]
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15. 1In these circumstances mentionéd above, we are clearly of the view that

“the learned Single Judge was wrong in holding that the appellant has to complete

8 years of service as Sub-Engineer after passing B.E. Degree as per Rule 15 (6))
of 1968 Recruitment Rules.

16. In the result, we allow the appeal partly by directing the respondents 1o
reconsider the case of the appellant as per Para 14 of this order for promotion to
the post of Assistant Engineer as on 1.1.93 as he had completed 8 years qualifying
service upto the said cut-off date. The whole exercise be completed within as
period of six months from the date of this order. No costs.

Appeal partly allowed.

WRIT APPEAL
- < Before Mr. Justice R.S. Garg & Mr. Justice RK. Gupta

10 Jaly, 2008*
Dr. HARI SINGH GAUR VISHWAVIDYALAYA : .
SAGAR (M:P.) & anr. ... Appellants
Vs. )
RA.[ESHWAR YADAV . ... Respondent

. A.  M.P. Uchcha Nyayalaya (ihand Nyaypeeth Ko Appeal) Adhiniyam,
2005 (14 of 2006), Section 2(2) ‘Explanation - Explanation cannot be understood
fo limit the scope of words ‘sufficient cause’ as used in proviso to sub-section (2)
- But, it provides the additional support o the dominant object. of the Act for
giving a meaningful purpose and also to avoid the creation of any obstacle to
the statutory right of an appeliant. {(Para 9)

-, Wy S uEwed (@us Rde @ andie) aferfrEe, 2008 (2008
BT 14), ORI 2(2) FEEII — WG F TeE “RITG FRT, S o SgErt Q@
Wﬁw%w%ﬁﬁwaﬁaﬂﬁﬁﬁmﬁmﬂﬁww Hepell | — dfep
%aﬁﬁm%g@mﬁaﬂwmﬁwmﬁa%msﬂvm?m
mﬁaﬂ?ﬁﬁﬂﬂw%waﬁmﬁaﬁﬁaﬁiﬁaﬁmmw%‘l

B. M.P. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhiniyam, 2005 (14 of 2006), Section 2(2) Explapation - The word
‘vetitioner’ used in the Explanation does not mean that petitioner who files a

writ petition, but to understood as a party who files the Writ Appeal.
‘ : (Para 10)

& AN 9w NAUed (EGvs WEde B i) arferers, 2005 (2006
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*W.A. No. 1292/2007 (Jabalpur)
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Cases referred. : .
" AIR 1985 SC 582, (2003) 7 SCC 66

Vibudhendra Mishra, for the appellants.
Sharad Verma, for the respondent No.l.

ORDER

The Order of the . Court. was delivered by

R.K. Gupra, J.:—During course of hearing on LA. No. 9190/2007, which is an
application for condanation of delay, a question crept in about the scope of the explanation
appended to Sub-Section (2) of Section 2 of the Madhya Pradesh Uchcha Nyayalaya
(Khand Nyayapeeth Ko Appeal) Ahiniyam, 20035. The provisions as contained in Section
2 of the Act are reproduced as under:- ) .

"Appeal to the Division Bench of the High Court from a Judgment

or order of one Judge of the High Court made in exercise of original

jurisdiction :- (1):An appeal shall lie from a judgment or order passed by

one Judge of the High Court in exercise of original jurisdiction under Article

226 of the Constitution of India, to a Division Bench Comprising of two

judges of the same High Court: )

Provided that no such appeal shall lie against an interlocutory order or against
an order passed in exercise of supervisory jurisdiction under Article 227 of
the Constitution of India. .
'(2)  An appeal under sub-section (1) shall be filed within 45 days from
the date of order passed by a single Judge:
Provided that any appeal may be admitted after the prescribed period
of 45 days, if the petitioner satisfies the Division Bench that he had sufficient
cause for not preferring the appeal within such period.

Explanation :-The fact that the petitioner was misled by any order,
practice or judgment of the High Court in ascertaining or computing the
prescribed period may be sufficient cause within the meaning of this sub-section. .

2. .The explanation appended to the proviso of Sub Section 2 as aforesaid is
pari-materia to the explanation appended to Section 5 of the Limitation Act, 1963,

3. On the request of the Bench, learned senior counsels Shri R.P. Agrawal with
Shri Sanjay Agrawal, Shri Rajendra Tiwari with Shri T.K. Khadka, Shri V.S. Shroti
with Shri Ashish Shroti and Shri T.S. Ruprah, Additional Advocate General with Shri
Rahul Jain, Deputy Govt. Advocate addressed this Court on the aforesaid question.

4.  The question, which crept in was whether the explanation attached to the
proviso of Sub-Section (2) of Section 2 of the aforesaid Act clears the vagueness
of the provision attached to Section 2 as aforesaid, or the same is in addition to the
main provision.

5 Leamed senior counsels, as aforesaid, submitted that the Apex Court in

1]
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AIR 1985 SC 582 (S.Sundaram Pillai etc Vs. V.R. Pattabiraman) has explained

the different meanings of the explanation appended to the main provision. The
following prepositions have been mentioned to explain the purpose and the role of
the Explanation appended to the Section, Sub-Section or to the proviso. Paragraph
52 from the said judgment is reproduced as under:-

52.-  "Thus from a conspectus of the authorities referred to above, it is
manifest that the object of an Explanation to a statutory provision is :-
(a) to explain the meaning and intendment of the Act itself.

(b) Where there is any obscurity of vagueness in the main enactment, to
clarify the same to as to make it consistent with the dominant object which

it seems to subserve.  _ C .
(¢) To provide an additional support to the dominant object of the Act in
order to make it meaningful and purposeful. '

(d) An Explanation cannot in any way interfere with or change the enactment

or any part thereof but where some gap is left which is relevant for the
purpose of the Explanation, in order to suppress the mischief and advance

the object of the Act it can help or assist the Court in interpreting the true
purport and intendment of the enactment and :
(e) It cannot, however, take away a statutory right with which any person ~->
under a statute has been clothed or set at naught the working of an Actby .
becoming an hindrance in interpretation of the same. : .

5§

.6.  The aforesaid judgment has also been referred in 2003(7) SCC 66 (Dipak

Chandra Ruhidas Vs. Chandan Kumar Sarkar).

- - -~ - - _ --— - ~ = L

7. On.basis of the same, learned senior counsels submitted that in absence of -

any vagueness inthe main Section the ambit of the explanation cannot be understood

to mean that the same is in the clarificatory nature so as to make it inconsistent -

with the dominant object which it seems to be and it is submitted that when in the

. main section the word "sufficient cause” has been used then the explanation would

not control or restrict the meaning of the phrase 'sufficient cause' as used in the
main provision. All the learned senior counsel further submitted that the- appended
explanation is only to provide an additional support to the dominant object of the
Act in order to make it meaningful and purposeful. They also contended that an
explanation cannot, however, take away a statutory right with which any person
under statue has been clothed nor can set at naught working of an Act by causing
hindrance by its interpretation. ‘

8.  On basis of the aforesaid prepositions learned senior counsels submitted
that the explanation attached to the main Section wherein it is stated the fact that
the petitioner was misled by any order, practice or judgment of the High Court in
ascertaining or computing the prescribed period may be sufficient cause within
the meaning of this Sub Section, would only mean that it is an additional support to
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the dominant object of the Act in order to make it meaningful and purposeful and the

explanation as such cannot, however, take away the statutory right with which any
person under a statute has been clothed or set at naught the working of an Act by
becoming an hindrance in the interpretation of the same. On that basis it is submitted
that there is no vagueness in the main part of the Section with reference to any matter
and in absence of any vagueness in the main part of the Section the explanation
attached to clarify the same so as to make it consistent with the dominant object
which it seems to subserve and on basis of the judgment of the Apex Court rendered
in S.Sundaram Pillai etc (supra) the preposition C and D which are referred in
. paragraph-52 thereof shall have full application in the present case as the word
"sufficient cause" has to be provided an additional support to the dominant object of
the word sufficient.cause in the Act so that a meaningful purpose of the same could
be added, therefore in addition to the word "sufficient cause” in the explanation it is
stated that the fact that the petitioner was misled by any order, practice or judgment of
the High Court in ascertaining or computing the prescribed period may be sufficient
cause within the meaning of Sub Section shall have to be understood as an additional
support so that the statutory right of appeal of any person may not be affected because
of the explanation attached to the main Section.

9. The submissions so made by the learned senior counsels who appeared to
assist this Court at the request, deserve to be accepted in the light of the judgments
rendered by the Apex Court in (S.Sundaram Pillai etc (supra) and Dipak Chandra
Ruhidas (supra) and we hold that in the case on hands the explanation, which has
been attached has to be understood to provide the additional support to the dominant
object of the Act for giving a meaningful purpose and also to avoid the creation of
any obstacle to the statutory right of an appellant given under the statue.

9.- In view of the aforesaid we find that the explanation attached to proviso of
Sub Section 2 as aforesaid cannot be understood limit the scope of the words
"sufficient cause" as used in the proviso to Sub Section 2.

10. The explanation though states the fact that petitioner was misled by any order,

practice or judgment of the High Court in ascertaining or computing the prescribed
period may be sufficient cause is not happily worded in the said explanation. The
word "petitioner" though is used in the explanation but it does not mean that petitioner
who files a writ petition infact the word "petitioner” is to be understood with reference
to the context of Sub-Section (2) of Section 2 of the Madhya Pradesh Uchcha
Nyayalaya (Khand Nyayapeeth Ko Appeal) Ahiniyam, 2005 to mean and to be
understood as a party who files-the Writ Appeal and not the Original Petition.

11. Before we part with the judgment we expréss our thanks and gratitude to
all the learned senior counsels ‘who appeared and argued the case to clear the
doubts. The matter may now be placed before the Bench to consider the application
for condonation of delay. Order accordingly.

£
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“MAHAVIRGRIE N. S. 5. MARYADIT Vs STATEOFMP. 1603

LL.R. [2008] M. P., 1603
: . WRIT PETITION
" Before Mr. Justice Viney Mittal
7 December, 2007*

-MARYADIT. . e ... Petitioner - -~
_STATE OF M.P. & ors. o . ... Respondents

A. Constitution, Articlé 226, Nagar Tatha Gram Nivesh Adhiniyam, -
M.P., 1973, Section 50 - Intention to prepare scheme — After finalizdtion of

. draft scheme, final scheme published in Govt. Gazette on 28.03.2003 - It
- was. stipulated that scheme would come into operation w.e.f. date of

‘publication in Gazette - Held - Scheme would be treated as come into existence

on 28.03.2003. *° - o ; (Para 26)
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B. Nagar Tatha Gram Nivesh Adhiniyam, M.P. 23 of 1973), Section .

_ 73 - Power of State Government to give direction - Housing Policy issued in’
September 1995 - Directions ‘are binding on authorifies and officers-appoinfed

under Section 3 of Act - Held - Petitioner entitled for allotment of 20% of

" developed plots out of land acquimd as per housing policy. - (Para 27)
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C.. Doctrine of Election - As per housing policy 20% of developed
plots out of land acquired or in alternative monetary compensation to be
offered to land owner - A valid and precise offer -of option is prerequisite for
invoking doctrine - Since no offer had ever-been put by Development Authority -

- Adverse ‘inference against land owners for non-exercise of option’ would

be contrary to riorms of equity, good conscious and fair play. =~ (Para 32)
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*W.P. No.1464/2007 (Indore)
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VK. Jain, for the petitioner.
A.S. Kutumbale with Sudarshan Joshi & S. D Bohra, for the respondent IDA

ORDER

VINEY MirTaL, J.:~This order shall dispose of six writ petitions being W.P. No.
701/2005, W.P. No. 1027/2005, W.P. No. 1028/2005, W.P. No. 1463/2007, W.P. No.
1464/2007 and W.P. No. 1504/2007. Whereas earlier five writ petitions raise a claim
with regard to scheme No. 136, in Writ Petition No. 1504/2007 an identical claim has
been raised with régard to scheme No. 134. For the sake of convenience, the facts are
borrowed from W.P. No. 1464/2007. o

2. ° Indore Development Authority, Indore (hereiﬁaft'e; referred as IDA),
respondent No. 4, is a “Town and Country Development Authority” within the
meaning of Section 38 of Madhya Pradesh Nagar Tatha Gram Nivesh Adhiniyam,
1973 (hereinafter referred to as Act). IDA proposed a town development scheme
and in terms of Section 50 of the Act, passed a resolution No. 235 dated October
8, 1993, resolving to declare its, intention to prepare a scheme No. 136 in the city
of Indore. A copy of the resolution passed by IDA under Section 50(1) of the Act
on October 8, 1993 has been appended as Annexure P-3 with the present petition,
A gazette notification issued under Section 50(2) of the Act on December 17,
1993 has been annexed as Annexure P-4,

3. Itappears from the record that the petitioner Mahavir Grih Nirman Sahkari
Sanstha Maryadit (hereinafter referred to as petitioner-society), which is a
residential housing cooperative society under the provisions of Madhya Pradesh
.Cooperative Societies Act, submitted a representation/application on December
10, 1993 to IDA requesting that since the land belonging to the petitioner-society
was sought to be included in the aforesaid development scheme, therefore, the
members of the petitioner-society be allotted the residential developed plots out
of the said scheme on preferential basis. A copy of the said representation/
application has been appended as Annexure P-5 with the petition. On December
28, 1993, a resolution No. 321 was passed by IDA, whereby the aforesaid request
made by the petitioner-society was favourably considered and it was decided to
allot the developed plots to the members of the petitioner-society on payment of
the development cost, along with the land acquisition charges, besides 12%
supervision charges along with any other charges, as per law. A copy of the
resolution dated December 28, 1993 has been appended as

Annexure P-6 with the present petition.

4. Tt further appears from the record that in terms of Section 50(3) of the Act,
a draft of the aforesaid Town Development Scheme No. 136 was prepared on
April 28, 1995 and published in the government gazette on May 26, 1995, whereby
“objections were also invited with respect to the said draft development scheme.
A copy of the said gazette notification dated May 26, 1995 has been appended as
Annexure P-7 with the present petition. Objections were filed by various land

-
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i owners, including -all the writ petitioners in various writ petitions. Frammg of the

said scheme was challenged on.various technical grounds. It was claimed by the '
aforesaid objectors that due procedure had not been followed. However, all the
aforesaid objections were rejected by IDA by passing a detailed order, dated
September 2, 2002, under Section 50(4) of the Act. A copy of the order dated
September 2, 2002 has been appended as-Annexuré P-8 with the present petition.-
While dealing with the objections raised by the ‘petitioner-society, IDA also observed
that since the-application/representation filed by the petitioner- society.on

“Decémber 10; 1993 was premature, having been-filed even before the scheme-

had been finalized under Section 50(4) of the Act, and therefore even the resolution
dated December 28, 1993 (Annexure P-6) passed by IDA was considered to be
premature and therefore, while rejecting the objections filed by the petitioner-society,

_ the resolution dated December 28, 1993 ‘was also. canoelled being premature.

5. After the objections raised by various persons, including the present

petmoners were rejected by IDA, the said scheme was ordered to be published -~

in the government gazette as required under Section 50(7) of the Act, vide a
decision taken on March 5, 2003. The aforesaid scheme was actually published in
the government gazette on March 28, 2003. A copy of the said notification dated -

March 28, 2003 has been appended as Annexure P-9 with the present petition. A '

perusal of the said notification Annexure P-9 reflects that the scheme was to
come into force w.e.f. the date of publication 1 in the governiment gazette. Thus,

" the said scheme having’ been pubhshed in the government gazette on March 28,

2003. In terms of the provisions of Section 50(7) of the Act and also as per the
directions issued by IDA while issuing the final seheme the scheme became

- operative w.e.f. March 28, 2003

6. . On ﬁnahzatlon of the scheme, as notlced above, and on account of the
rejection of their objections under. Section 50(4) of the Act, various land owners,.
including the present petitioners;filed revision petitions under ‘Section 51 of the
Act, challenging the order dated September 2, 2002 (Annexure P-8), whereby
their objections had been Tej jected and ‘also raising a challenige to the final scheme

~ Annexure P-9. The revision petition filed by the petitioner-socicty was rejected

by the revisional authority, respondent No. 3, vide an order dated March 29, 2004.
It was held by the revisional authority that no irfegularities. had been committed -
by IDA in framing/finalization of the scheme and therefore, as a matter of
consequence, the order Annexure P-8 passed by the IDA was also upheld. The
revisional authority also noticed that the requisite sanction having been granted to

- ¢ the scheme by the State Government on November 1, 2002 only and as per gazette

notification, the scheme:had become operative w.e.f. March 5, 2003. However,
while rejecting:the revision petition filed by the petitioner-society, it was also
observed by the revisional authority that although the developed plots under the

. scheme would be allotted to the general public by IDA but there had been a policy
~ ofthe IDA to allot the developed plots to the members of the society, from w. whom
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- the Jand had been acquired, on preferential basis. It was further.observed that

the petitioner-society would also be at liberty to take the benefit under the Aawas
Neeti (Housing Policy). A copy of the revisional order dated March 29, 2004
passed by respondent No. 3, has been appended as Annexure P-11 with the present
petition.

7. It further appears from the record that after the revision petitions ﬁled by
the land owners had been dismissed by the revisional authority and the scheme in
question had been upheld, a communication dated September 6, 2003 was-issued
by IDA to the Collector; Indore to acquire the land covered under the scheme,
under the provisions of Land Acquisition Act, 1894. The aforesaid communication
dated September 6, 2003 has been appended as Annexure R-11 with the reply
filed by IDA.

8.  In pursuance to the request made by IDA, a'nctification under Section 4 of
the Land Acquisition Act, 1894, was issued on October 17, 2003, proposing to
acquire the land covered under the scheme, which included the land belonging to
the writ petitioners also. Objections were invited under Section 5-A of the Land
Acquisition Act and were even preferred by various land owners. The said
objections were rejected and a declaration under Section 6 of the Land Acquisition

Act was issued on October 15, 2004, The notification under Section 4 of the Act

has been appended as Annexure P-24 with the present petition, whereas the
declaration under Section 6 has been annexed as Annexure P-29.

9. Itis, in these circumstances that the writ petitioners have approached thm

Court through the present writ petitions. challenging the order passed by IDA

Annexure P-8, whereby objections of the land owners were rejected; notification
Annexure P-9 issued under Section 50(7) of the Act; challenging the order dated

March 29, 2004 (Annexure P-11) passed by the revisional authority; and challenging.  °

the notifications of acquisition Annexures P-24 and P-29. Additionally, a prayer
has been made by the petitioner-society that in case, the scheme in question and
land acquisition proceedings are held to be legal, in such a situation, IDA be directed
to comply with the Aawas Neeti and its own resolution and to extend the benefit
thereof to the petitioner-society. '

10. The claim of the petltloner-socmty has been contested by IDA. A detalled
reply has been filed. It has been maintained that due procedure had been followed
while framing and finalizing the scheme No. 136. The rejection of the objections

raised by the petitioner-society vide order dated September 2, 2002, Annexure P- .

8, has also been defended and even the revisional order passed by the revisional
authority (Annexure P-11) has also been supported. The validity of the notifications
of acquiisition, Annexures P-24 and P-29, has also been reiterated. With regard to
the alternative claim made by the petitioner-society, it has been maintained by
IDA that the aforesaid Aawas Neeti (Flousing Policy) had been framed in the
year 1995 and as such had come into force w.e.f. September,

L1
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1995. IDA has claimed that since scheme No. ‘136 was framed in the year 1993
i.e. prior to commg into force of the hotsing policy in the year 1995, therefore, the
petitioner-society cannot claim any benefit of the aforesaid housing policy.
Additionally, the aforesaid respondent No. 4 has maintained that after proceedings
for land acquisition under the prov151ons of Land Acquisition Act had been finalized,
no benefit of any of the provisions of the Housing Pohcy can be claimed, in as
much as, the aforesaid policy had been framed with a view to avmd the lengthy .
process of land acquisition.

11.  Atthis stage, it may be notlced that-besides thc present Wl‘lt petitions which
are being taken up for joint disposal through the present order, various other land
owners have also approached this Court challenging the scheme. First writ petition
appears to have been filed in the year 2005. In some of the cases, this Court-had
.issued an interim order, whereby the parties were directed to maintain status-quo
rcgardmg possession. .

" . 12.  In the five writ petitions, pertaining to Scheme No. 136, separate LAs.

have been filed by the writ petitioners. In W.P. No. 1464/2007, the aforesaid IA
has been numbered as I.A. No. 11025/2007. In the aforesaid application, the
petitioner-society has averred that in thé main writ petition, an alternative relief
" has been claimed by the peutloncr-socmty to the effect that according to the
Housing Policy and practice of IDA, 20% area out of the acquired land'was to be.
allotted to the land owners after the development..On that basis, it has been claimed:
that if the petitioner-society is allotted 20% of the developed plots in lica of

_ compensation then the petitioner-society would be satisfied and would withdraw

the writ petition on such allotment, thereby ending the entire dispute. In the said
I.A., consequentially, directions have been sought against IDA to allot 20% of
the devclopcd plots to the society in lieu of the compensation for land acquisition
payable to the petitioner-society. It has been specifically pleaded that the
compensation for the acquired land has not been withdrawn at all by the petitioner- -
society. Along with the aforesaid 1.A., a communication dated November 20/22,

* 2006 issued by the Revenue Department to the Collector, Indore has been
appended. From a perusal of the aforesaid communication , it appears that a
similar claim had been made by the petitioner-society before the State Government
for issuance.of the directions to IDA to follow the Aawas Neeti and make requisite

_ allotment. On the basis of the aforesaid claim, the State Government appears to
have issued a communication to the Collector to follow the Aawas Neeti in case
of the petitioners, as per law. Another communication dated December 20, 2006
has also been appended with the said I.A. This communication has been issued
from the office of Commissioner, Indore Division, Indore and has been addressed
to the Chief Executive Officer, IDA. In the aforesaid communication, directions:
have been issued to IDA that since a decision for acquisition for the land for the
scheme No, 136 had been finalized on September 2, 2002, therefore, as per the
Housing Policy the petitionef-society was entitled to 20% of the developed plots
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on the basis of their acquired land, as per para 6.6 of the said policy and IDA was
directed to examine the claim of the petitioner- society as per law.

13.  'Writ Petition no. 1504/2007 has been filed by the petitioners with regard to
a similar claim for allotment of 20% developed plots in Scheme No. 134, without,
however raising any challenge to the Scheme ar acquisition proceedings.

14, T have heard Shri VK. Jain, learned counsel for the petitioner-society and
Shri A.S. Kutumbale, learngd Senior counsel appearing for IDA and with their
assistance, have also gone through record of the case.

15. Learned counsel for the petitioner-society at the outset has stated that the
petitioner-society is confining its claim in the present writ petitions only to the
alternative relief claimed by it in the main petition and specifically asserted in [A
No. 11025/2007 and similar other IAs. filed in the connécted matters. Shri Jain
states that in view of the alternative relief claimed bythe petitioner-society, it is
giving up its other challenge raised in the writ petition with regard to the irregularities
in the scheme and the acquisition of the land for the said scheme. i
16. Leamned counsel for the petitioner-society, while pressing the aforesaid
alternative claim, has vehemently argued that under the provisions of Section 50
of the Act, various steps were required to be followed by IDA before scheme
could be taken to be finalized. Shri Jain has referred to the provisions of Section
50 of the Act to-elaborate the aforesaid contention and has also pointed out to the
resolution dated October 8, 1993, Annexure P-3 passed by IDA. It has been
contended that the aforesaid resolunon was merely a declaration of intention by
IDA to prepare a Town Development Scheme, as required under Section 50(1) of
the Act and by any stretch of imagination, could not be taken to be a finally
prepared scheme. Shri Jain has also referred to subsections (2),(3),(4) and (7) of
Section 50 of the Act to support his contention that it was only after consideration
of the objections under subsection (4) that the draft scheme, as published under
subsection (3), could be decided to be approved by IDA and it was only after
such approval, a scheme was required to be published under subsection (7). Shri
Jain has pointed out that it was only a finalized scheme, as published in the
government gazette under subsection(7), which could be taken to have come into
operation from such date as was prescribed. The learned counsel has also referred
to the notification, Annexure P-9, to point out that the said notification dated March
5, 2003 was in fact published in the government gazette on March 28, 2003 and
therefore, when the said notification itself described that the scheme was to
come into operation w.e.f. the date of its publication in the government gazette,
then the said scheme No. 136 could only be treated to have come into operation
w.e.f. March 28, 2003 and not on any earlier date. Learned counsel has also
referred to the revisional order, Annexure P-11, passed by respondent No. 3,
whereby although the said revision petition filed by the petitioner-socicty was
" dismissed by holding that there were no procedural irregularities in framing/
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. finalizing of the scheme, but even the revisional authority had noticed that the

requisite sanction had been granted to the scheme by the State Government only
on November 1, 2002. According to the learned counsel, although the revisional
authority had wrongly described that the said scheme had come into operation
w.e.f. March 5, 2003 but as a matter of fact, as per the decision taken by IDA,
and also as per the provisions of Section 50(7) of the Act, the scheme ,haq in fact

. actually come into operation w.e.f. March 28, 2003.

17. .In view of the aforesaid facts, Shri Jain has maintained that the Housing -
Policy, concededly had been framed by the State Government in the year 1995
and even as per the respondent, IDA, "the same had come. into operation w.c.f.
September 1995. Shri Jain has referred to para 6.6, of the aforesaid Housing
Policy, a copy whereof has been appended as Annexure P-18 with-the petition, to
contend that the respondent-IDA was bound in' law to give effect to the said
Housing Policy and could not have rejected the claim of the petitioner-society for
allotment of 20% of the developed plots from the acquired land on the ground that
the scheme had been framed in the year 1993.

18. To-elaborate the aforesaid claim, the learned counsel for the petitioner-
sociéty Has also referred to a’ general order dated December 1, 1995, Annexure
P-19, issued by the State Government 1o M.P. Housing Board and to all the
Development Authorities in the State, whereby in pursuance to para 6.6 of the
Housing Policy, a detailed procedure had been visualized which was required to
be followed by a Development Authority, in case of framing of a development
scheme. Learned counsel maintains that at no stage, the said procedure had ever
been followed by IDA and at no point of time, any option had ever bieen offered to
the petitioner-society, Tequiring it to accept 20% of the developed plots out of its
acquired land or to opt for monetary compensation.

19. The aforesaid contentions have been refuted by Shri A.S. Kutumbale, learned
Senior counsel appearing for IDA. Shri Kutumbale has reiterated the stand taken
by IDA in written statement and has contended that the housing policy, Annexure
P-18, had been issued by the State’ Government in the year 1995 and could not be -
treated to be retrospective in nature. According to the learned Senior counsel,
since the scheme in question had been framed in the year 1993, therefore, the
said housing policy issued in the year 1995 was not applicable with regard to the
scheme No. 136 and as such no benefit under the said housing policy could be
claimed by the petitioner-society. Shri Kutumbale, has also argued that para 6.6
of the housing policy and the general order dated December 1, 1995, issued by the
State Government for implementation thereof, clearly envisaged that the said policy
was operative only in a case where a land owner, whose land was included ina
development scheme, had voluntarily agreed to hand over the possession of his
land to IDA (or any other such Development Authorities), free of any compensation
so that the lengthy procedure under the Land Acquisition Act was avoided but
was not aftracted to a situation where the procedure under the Land Acquisition

~ —_ P - — - P - R L
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Act had been resorted to and the land had been duly acquired. According to the
learned Senior counsel, after the scheme had been finalized, the land in question
was duly acquired under the provisions of Land Acquisition Act, through two
notifications issued under Sections 4 and 6, Annexures P-24 and P-29, respectively,
and therefore, in such a situation, para 6.6 of the Hosing Policy was not attracted
at all for grant of any benefit to any land owner, such as the petitioner. . . -

20. I have duly considered the aforesaid rival contentions raised by the learned
counsel for the parties. .

21. The following questlons arise for consideration to adjudicate the aforesald.
controversy between the parties: .

(i) Which is the date on which the scheme No. 136 can be  said to have
been finalized and become operative?

(if) Whether, the Housing Policy, having become operative w.e.f. September
1995, the claim made by the petitioners for allotment of 20% of the developed -
plats out of their acquired land in scheme No. 136 can result in retrospective
operation of the said Housing Policy?

(iii) Whether, the IDA had followed the procedure envisaged under the
general order dated December 1, 1995, Annexure P-19, issued by the State
Government for implementaﬁon of the Housing Policy, in as much as,
whether any notices offering the 20% plots had ever been issued and served -
upon the land owners after the framing of the schcme" -

(iv) If any such notlces as envisaged in the general order/circular, Annexure
P-19, had never been served upon the land owners, and the land in question
had been acquired under the provisions of Land Acquisition Act, still the
benefit of para 6.6 of the Housing Policy could be claimed by a land owner?

22. At this stage, it would be relevant to extract certain relevant provisions of -

Madhya Pradesh Nagar Tatha Gram Nivesh Adhiniyam, 1973 as follows:

“Section 50. Preparation of town developmenf schemes.-(1) The Town
and Country Development Authonty may, at any time, declare its intention
to prepare a town development scheme.

{2) Not later than thirty days from the date of such declaration of intention
to make a scheme, the Town and Country Development Authority shall
publish the declaration in the Gazette and in such other manner as may be
prescribed.

(3) Not later than two years from the date of publication of the declaration
under sub-section (2) the Town and Country Development Authority shall
prepare a town development scheme in draft form and publish it in such
form and manner as may be prescribed together with a notice inviting
objections and suggestions from any person with respect to the said draft
development scheme before such date as may be specified therein, such

AY
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date being not earlier than thirty days from the date of publ_icaﬁon of such
notice. : : )

(4) The Town and Country Development Authority shall consider all the
objections and suggestions as may be received within the period specified
in the notice under sub-section (3) and shall, after giving a reasonable
opportunity to such persons affected thereby as are désirous of being heard,
or after considering the report of the committee constituted under sub-
section (5) approve the draft scheme as published or make such
modifications therein as it may deed fit.

X X x x X
X X X X x
x X X X x N

(7) Immediately after the town development scheme is approved under
sub-section (4) with or without modifications the Town and Country
Development Authority shall publish in the Gazette and in such other manner °
as may be prescribed a final town development scheme and specify the
date on which it shall come into operation.

" Section 51. Revision.- The Director may, at any time, but not later than
two years from the date of publication of the final town development scheme,
under section 50 on his own motion or on an application filed within thirty
days of such pul;lig:atio:i of the final scheme by any person aggrieved by the
final scheme, call for and examine the record of any scheme for the purpose
of satisfying himself as to the correctness of the order passed by the Town
and Country Development Authority, or as to the ‘regularity of any
proceedings of such Authority and when, calling such record direct that the
execition of the scheme be suspended. The Director may, after examining’
the record, pass such ordér as he thinks fit and his order shall be final: -

Provided that no order shall be passed unless the person affected thereby
and the Town and Country Development Authority have been given a
reasonable opportunity of being heard.

Section 73. Power of State Government to give' directions.~ (1) In the
discharge of their duties the officers appointed under section 3 and the
authorities constituted under this Act shall be bound by such directions on
matters of policy as may be given to them by the State Govemnment.

(2) If any dispute arises between the State Government and any authority,
as to whether a question is or is not a question of policy, the decision of the
State Government shall be final”. :
23. At this stage, it may also be relevant to notice Para 6.6 of the Housing
Policy and the relevant portion of the General Order December 1, 1995 (Annexure
© P-19) as under:
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Relevant extract of General Order dated December 1, 1995.°
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24. From the perusal of the provisions of Section 50 of the Act, it is apparent
that once a town development scheme, as envisaged under Section 49 of the Act,
is proposed by a Town and Country Development Authority (such as IDA), then
in terms of subsection (1), the said authority has to declare its intention to prepare
a town development scheme, Under sub-section (2), not later than 30 days from
the date of such declaration of intention, the said declaration has to be published
in the government:gazette and in such other manner as may be prescribed. After
publication of the declaration under subsection (2), under the provisions of sub-
section(3), the said authority has to prepare a draft of the town development

-

. scheme and publish the same and invite-objections/suggestions. The objections/

suggestions received by such an Authority would require to be considered in terms
of subsection (4), after giving a reasonable opportunity to such persons, who may
desire to be heard, and thereafter to take a decision to approve the draft scheme,
either as originally framed or with such modifications as may be deemed fit. Under
sub-section(7), after the draft scheme is approved, under subsection(4), with or
without modifications, the said Authority is required toipublish in the gazette and
in such other manner, as may be presc ibed, a final town development scheme
and is also required to specify the date on which the scheme is to come into
operation. : .

25 It is thus, clear that unless and until, the objections received against the

draft scheme have been considered and adjudicated by a Deveclopment Authority
and the draft scheme, as originally prepared or modified, is ordered to be published

13

under subsection(7), the scheme cannot be treated to have been finalized. However, -

even such a final scheme can only become operative from a date which is so
specified by the Development Authority.

26. Inthe presént case, a declaration of intention was resolved through resolution
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No. 235 passed on October 8, 1993, when Scheme No. 136 was proposed by

.- IDA. The said resolution was in fact, in conformity with the requirements of
Section 50(1) of the Act. A gazette notification, interms of Section 50(2) followed
on December 17, 1993 (Annexure P-4). The draft scheme was prepared on April
20, 1995 and was published in the government gazette on May 26, 1995, in terms
of Section 50(3) (Annexure P-7). Objections were invited from various persons,
Such objections were filed. The objections raised by various persons, including
present petitioners, were adjudicated by IDA and were rejected vide order dated
September 2, 2002 (Annexure P-8). The said decision taken by IDA was in terms
of Section 50(4) of the Act. After finalization of the draft scheme, the final scheme
was issued on March 5, 2003 and was published in the government gazette on
March 28, 2003, (Annexure P-9). In the said notification, it was specifically
stipulated that the scheme would come into, operation w.e.f. the date of its
publication in the gazette. In these circumstances, there cannot be any dispute
raised by IDA that before publication of the scheme No. 136 in the official gazette
on March 28; 2003, the said scheme had not come into existence nor could be
treated to be operative. The argument,raised on behalf of IDA that the scheme in
question had been framed in the year 1993 is factually incorrect and even legally
unsustainable. Thus; point (i) has to be answered infavour of the petitioner-society
and against IDA. For all practical purposes, the scheme in question could be
treated to have come into existence only on March 28, 2003.

27.  Once, it is inferred that the scheme in. question had come into operation
w.c.f. March 28, 2003 and not on any date prior thereto, then obviously, it cannot

be suggested on behalf of IDA that the claim made by the petitioner-society, -

based upon the Housing Policy issued in September 1995, would actually result in
giving the said Housing Policy a retrospective operation. In my considered view,
the aforesaid plea raised by IDA is in fact based upon a misinterpretation of
provisions of Section 50 of the Act. It has been conceded by IDA itself in its
return that the aforesaid Housing Policy had come into operation w.e.f. September
1995, therefore, when scheme No. 136 had itself come into existence and become
operative w.e.f. March 28, 2003, then by any stretch of imagination, it cannot be

™~ suggested that to grant requisite benefit of the said Housing Policy to the petitioner-
society would in any manrer mean giving a retrospective operation to the said
Housing Policy. In my considered view, the aforesaid plea has been raised by
IDA, in its reply, on the basis of a fallacious assumption. The aforesaid assumption
raised by IDA cannot be subscribed to by this Court. Thus, even point (ii) has to
be answered in favour of the writ petitioners. '

28. At this stage, it may also be noticed that during the course of arguments,
the learned counsel for IDA has placed reliance wpon a communication dated
.August 14, 1996, whereby the State Government has clarified that para 6.6 of the
Housing Policy-was only applicable to such matters, which had arisen after issuing
of the said Housing Policy in September 1995 and had no application to the matters
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which had arisen prior to that date. The petitioner-society's claim in the present
petition does not have any quarrel with the said diréctions issued by the State
Government. However, in view of the conclusion drawn above that the scheme
itself had been finalized in the year 2003, the said clarification has no application.

29. Before adverting to point (jii), there are certain more facts which require to
be noticed, with regard to the point (if). Against the rejection of the objections by
IDA, the petitioner-society had approached the revisional authority by filing a
revision petition. It had also challenged the issuance of the final scheme under
Section 50(7) of the Act. The revisional authority, while exercising its revisional
powers, under Section 51 of the Act, rejected the claim made by the land owners
that due procedure had not been followed while framing and finalizing the scheme.
However, the revisional anthority in para 6 of the revisional order dated March
29, 2004, Annexure P-11, has itself observed that after the development of the
" land, the developed plots are to be allotted to general public but there has been 2
policy of IDA to allot the developed plots to the members of the society on
_ preferential basis. It has also been observed that the petitioner-society would be
free to take benefit under Housing Policy. It was also observed by the revisional
authority that the requisite sanction had been granted by the State Government to
scheme No. 136 on November 1, 2002 and the scheme was to come into operation
w.e.f. March 5, 2003 and implementation was to commence within a period of
two years from the aforesaid date and was to be completed within a period of five
" years. It is not in dispute that the order passed by the revisional authority has not
been challenged by IDA in any manner and in terms of Section 51 of the Act, the
order passed by the revisional authority is to be treated as final. In these
circumstances, in view of the specific observations made by the revisional authority,
and also in view of the specific liberty granted to the petitioner-society to avail of
the benefit of Housing Policy, it is not open to IDA at this stage to contend that
the benefit of para 6.6 of the Housing Policy was not available to the petitioner-
society with regard to the scheme No. 136. As a matter of fact, the aforesaid
controversy has almost been concluded by the revisional authority while passing
the revisional order. After the publication of the final scheme on March 28, 2003,
IDA itself issued a communication to the Collector, Indore, on September 6, 2003,
(Annexure R-11), requiring the acquisition of the land for the said scheme under
the provisions of Land Acquisition Act, 1894. A notification under Section 4 of
the Land Acquisition Act was issued on October 17, 2003 (Annexure P-24)and a
declaration under Section 6 of the said Act was issued on October 15, 2004
(Annexure P-29).Thus, when the acquisition in, question of the land of the land
owners had been finalized on October 15, 2004, then it cannot be suggested at all
by IDA that para 6.6 of the Housing Policy, which had been issued in the year
1995, was not applicable to the claim of the petitioners.

30. The aforesaid additional facts, noticed above, also support the inference drawn
by this Court with regard to the conclusion of pomt (1) in favour of the land owners.
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~ 31, The next question which arises for determination before this Court is as to

whether the land having been acquired under the provisions of Land Acquisition
Act, the benefit of Para 6.6 was still available to a land owner. It has been argued
on behalf of IDA that para 6.6 of the Housing Policy and the general order issued -
by the State Government on December 1, 1995 (Annexure P-19) had clearly
envisaged that the aforesaid concession under the policy was to be made available
to a land owner only with a view to avoid the lengthy procedure of land acquisition,
but in a case where the said procedure had in fact been resorted to, the Housing
Policy was not relevant. In my considered view, even the aforesaid argument
raised on behalf of IDA cannot be accepted by this Court.

32.  Para 6.6 of the Housing Policy has already been reproduced above. A pérusal
of the said paragraph clearly rzflects that intention of the State in framing the Said
policy was not only with a view to avoid the lengthy procedure/ disputes. qua the
land acquisition, but the aforesaid policy had been framed as a welfare measure

1o allow the participation of the land owners in housing development schemes. It

was keeping in view the interest of the aforesaid land owners that the State
Government had directed to offer an option to a land owner that he could opt. for
20% of the developed plots out of his acquired land or in alternative could ask for
monetary compensation. The aforesaid intention of the State Government is further
refiected, when for the implementation of the aforesaid Housing Policy, a General
order dated December 1, 1995, Annexure P-19, was issued by the State Government
to all the concerned .Authorities, including the Housing Board eté. A detailed
procedure was envisaged. A perusal of General Order dated December 1, 1995,
Annexure P-19 (also reproduced above) shows that in case some land was proposed
to be acquired for a development scheme then a written notice, at least of 15 days
was required to be issued to a land owner, intimating him the details of the land

which were proposed to be acquired along with the maps etc and also indicating -

the monetary compensation, which he was likely to get under the provisions of
Land Acquisition Act and requiring the land owner to exercise his option, either to

" accept the aforesaid monetary compensation or to accept developed plots, the

details whereof, including the number of plots and area of the developed plots etc.
were also required to be mentioned in the said notice. A hearing was to be fixed
of all such land owners and it was in the aforesaid hearing/meeting that a land
owner was required to exercise his option. No material, whatsoever, has been
brought before the Court to show that such a procedure had ever been followed
by IDA, as directed by the State Government, vide General Order dated December
1, 1995, Annexure P-19. If no such option had ever been offered to the-land
owners, including the petitioner-society, then the question,- that no request had
been made by the land owners, including petitioner-society, to take benefit of para
6.6 of the Housing Policy, before the land had been acquired under the provisions
of Land Acquisition Act, cannot obviously arise, The General Order, Annexure
P-19, in fact, reflects the Doctrine of Election, when two options were to be
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offered to a land owner. Both the aforesaid optrons were required to be definite
and precise. The monetary compensation, which a land owner was hkely to get
was required to be indicatedina notice issued to the land owner. Asan alternative,
the said notice was to contain an offer for the developed plots, including number
of plots, area of plots etc. If the aforesaid offer had not been made, then obviously,
the election (option) could not be exercised by the land owner. A valid and precise
offer of option is the prerequisite for invoking the Doctrine of Election. Since
there is no material available before the Court that-such an offer/option had ever
been put by IDA to the land owners, therefore, t6 draw an adverse inference
against the land-owners for their non-exercise of option would be wholly too much
and contrary to all the norms of Equity, Good Conscious and Fair Play.

33, In view of the aforesaid conclusion, points (iii) and -(iv) have also to be’
jointly answered in favour of the petitioner-society. ) S

34.  Although, there is no dispute with regard to the binding nature of the Housing
_Policy, Annexure P-18 and the General Order, Annexure P-19, issued by the State
Government, it would be relevant to advert to the provisions of Section 73 of the
Act, which have already been reproduced above. Under Section 73 of the Act,
the State Government has powers to issue directions on miatters of policy to the
Authorities and the Officers appointed under Section 3 of the Act. Such directions
being binding, have to be carried out in letter and spirit by the Development .
Authorities/Officers under the Act. The Housing Policy, Annexure P-18, including
para 6.6 thercof, and the General Order dated December 1, 1995, Annexure P-
19, are such policy decisions, which had been taken by the State Government and
directions issued to various Development Authorities in the State and the Director,
appointed under Section 3 of the Act, to carry out the said policy decisions. Thus,
it is not open to IDA to question the said policy decision, nor such a suggestion
has even been made ofi behalf of IDA. In these circumstances, when the aforesaid

Housing Policy and the General Order are binding .upon - IDA, then there is no
escape for it except to implement those in letter and spirit.

-35. At this stage, it may be noticed that a vain attempt has been made by IDA
to challenge the ownership of the petitioner-society. It has been claimed that there
is no proof of ownership of the acquired land furnished by the petitioner-society
and the land in question, at the time of acquisition of land was not owned by it. On
that basis, it has been maintained that the petitioner-society cannot claim the

allotment of 20% of land out of its acquired land.

-36. Although, I find that no such stand was taken by IDA, when it dealt with
the objections filed by the petitioner-society, while passing Annexure P-8, dated
September 2, 2002, nor any objections were ever raised before the revisional
authority, when even the revision petition filed by the petitioner-society was
entertained and adjudicated on merits, still, since the aforesaid question is a question
of fact, it would be appropriate to direct the petitione, -soczets f+ furmsh the requisitc



T

1618 THE INDIAN LAW REPORTS (M. F. SERIES), 2008

title documents before the IDA showing its ownership of the.acquired Iand or

furnish such other documents/authority from the recorded land 'owners, which
may authorize the petitioner-society to raise the claim for allotment of the developed
plots, for and on behalf of the recorded owners, :

37.  Before parting with this order, it would not be out of pPlace to take a judicial
notice of certain unfortunate incidents which had happened in some other States
of the country. The acquisition of the land for industrialization and for such other

purposes had given rise to a serious unrest in certain parts of the country. Almost -

a uniform Protest is being raised by the land owners all over the country agairist
compulsory acquisition and it is being complained that their valuable land is being
taken away, depriving them of their all resources of livelihood and subsistence

and without offering them any right to participate in the development projscts. .

Land acquisition may not have been the.real cause of the ugly situation that had

the element of compulsion that comes with the exercise of eminent domain by the
State, and, secondly, flawed System of paying compensation for farm land. Clearly
the policy relating to land -acquisition for Special Economic Zones and -other

industrial, developmental and infrastructural projects needs to be given a deeper

thought. In my considered view, the Housing Policy, framed by the State
Government of Madhya Pradesh in the year 1995, was in fact a Step in right
direction and had clearly envisaged the hardships of the land owners. In these

circumstances, all instrumentalities of the State, including IDA, should only submit -

to the said welfare measure adopted by the State ‘Government.. "

38. In view of the aforesaid discussion, the present petitions are allowed. The
IDA, respondent No. 4 is directed to allot 20% of the developed plots as per
Housing Policy of 1995, to tlie petitioner-society, out of the acquired land, in the
scheme in question. On allotment of the said developed plots, the rést of 75% of

remaining challenge by the petitioner-society has been specifically given up while
filing IA No, 11025/2007, the writ petition qua remaining challenge raised by the
petitioner-society is disposed of as not pressed. The requisite process for allotment
of the developed plots shall be completed by IDA within a period of three months
from the date a certified copy of this order is received.

C.c. as per rules,

Petition allowed.

il
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_°  WRIT PETITION .
Before Mr. Justice Dipak Misra & Mr. Justice R.S. Jha

- . " 9 January, 2008* .
UNION OF INDIA & ors. . ... Petitioners
Vs. :

C. SAMUEL : ... Respondent

Constitution,- Article 309 - Recovery - Respondent worked as
Stenographer (Ordinary Grade) till 28.03.95 in Income Tax department -
Subsequently appointed as L.D.C. arid regularized on the said post -
Respondent given pay protection for the post of Stenographer as pay of

Stenographer was higher -Subsequently order of pay.protection withdrawn -

and recovery directed to be made from the salary of the respondent - Held -
No recovery can be made from the salary as respondent did not misrepresent
and actually worked on the post of -Stenagrapher till 28.03.95 - Petition
disposed of. . B (Paras 5 & 8)
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Rohit Arya, for the p_etitioﬁers.
Sujoy Paul, for the respondent. )
. ORDER’ L
The  Order of = 'the  Court  was " delivered by
R.S. Jua, J.:~Being aggrieved by order dated 10-1-2004 passed in 0.A.No.796/2003
the Union of India and its authoritics have filed this petition before this Court on the
ground that the Tribunal, while allowing the petition filed by the respondent, has wrongly
granted relief of quashment of the order directing recovery of the amount wrongly
paid to the respondent. '

. .

2. The facts, in brief, necesséry for arijudication of the present petition are

that the respondent initially joined the Income Tax Department as a stenographer

) (Ordinary Grade) on 26-5-1979. Subsequent thereto, he participated ina qualifying
examination in which he qualified only. for appointment to the post of L.D.C.and.
was thereafter appointed as L.D.C. specifically on the basis of the willingness
arid consent given by him on 11-4-1986 for appointment as L.D.C. He was
subsequently regularized on this post with effect from 8-4-1986. On 1-3-1985 the

 petitioner-authorities directed the resp ondent to submit the joining report as L.D.C.

WP, (5) No.1026/2006 (Jabalpur) -
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which was submitted by the respondent on 28-3-1985 under protest as his
representation for regularisation on the post of stenographer was pending before
the authorities. Thereafter, the authorities passed an order dated 5-10-2000
appointing the respondent as an L.D.C. on regular basis. Vide order dated 15-3-
2002 the petitioner-authorities granted pay protection to the respondent as the
salary being paid to him as a stenographer was more than the pay for the post of
L.D.C. However, in view of an audit objection dated 24-9-2002 the order of pay
protection was set at naught and it has been directed to fix the pay of the respondent
on the post of L.D.C. with effect from 8-4-1986 in the minimum of the pay-scale
i.e. Rs.950-1500 and recover the balance amount which had been paid as per pay
fixation order dated 15-3-2002. Being aggrieved by the said audit note the
respondent had filed a petition before the Central Administrative Tribunal to protect
the pay drawn by him in the cadre of stenographer (0.G.) till he reaches the same
grade of pay by eaming increments or promotion and had also prayed for quashing .
the audit note. As the petition has been allowed by the Tribunal by the impugned
order, the respondent-authorities have filed the present petition before this Court.

3.  The short issue raised by the petitioners before this Court is as to whether
the Tribunal has erred in law in prohibiting the petitioner-authorities from recovering
the excess amount paid to the respondent by treating him to be a stenographer
although he was only entitled to the pay of an L.D.C. and whether in the facts and
circumstances of the case, the Tribunal was right in protecting the pay of the
respondent as stenographer even in future.

4.  Asisclear from the facts available on record the respondent initially joined
services in the income tax department as a stenographer and he continued to
work on this post uninterruptedly up to 28-3-1995 on which date he joined services
on the post of L.D.C. It is also apparent that though the pay-scale for the post of
L.D.C. is less than the pay-scale of the post of stenographer, the authorities, vide
order dated 15-3-2002 protected the pay of the respondent even on the post of
L.D.C. This order of pay-protection was subsequently withdrawn by the order
dated 25-5-2002 directing recovery of the excess pay given to him.

5.  In view of the aforesaid facts it is apparent that the respondent was given
pay in the pay-scale admissible to the post of stenographer not on account of any
mistake or misrepresentation but on account of a conscious decision by the
petitioner-authorities keeping in view the fact that the respondent initially joined
the income tax department as stenographer and continued to work on that post up
to 28-3-1995 and, therefore, as the present case is not one where the excess pay
was paid to the respondent on account of any mistake by the petitioner-authorities
or misrepresentation by the respondent but was paid on account of the fact that
_ the respondent had worked on the post and performed the duties, of a stenographer
during this period and, therefore, we do not find any fault in the order of the
Tribunal as far as it relates to quashing the impugned order dated 24-9-2002

e
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regarding -re'covery of the excess amount paid to the respondent for the period up .
to 28-3-95, ' '

6. * From the record of the case it is also discernable that subsequent to the
petitioner joining the. post of L.D.C. on 28-3-1995 the issue ‘regarding his pay
fixation was pending before the authorities’ which was ultimatcly decided vide
orderidated 24-9-2002 by which the previous order of pay-fixation dated 15-3-
2002 was, withdrawn. In sack circumstances, as the matter regarding pay-fixation
of the respondent was already pending before the.authorities and the respondent,
_during the intervening period and ‘as-an ‘interim measure was ‘given ‘the pay
admissible to a stendgrapher, no right, Jegal :or ‘otherwise ‘has accrued to the
respondent to claim that the excess paid tolim diiring this period bemot recovered -
as the respondent is only entitled to. pay and'all other benefits as:admissible to an
L.D.C. o .‘-6‘_.'. B TR ’ . .

7 We are also of the considered opinion that as the respondent has been
regularly appointed on the post of L.B:C., on the basis of an unequivocal willingness
in writing submitted by him and, therefore, he is only cntitled to the pay and other
benefits &s admissible to an L.D.C. and he cannot be permitted to claim pay-
. .protection to the extent that he should be continuéd to be granted pay and benefits
as admissible-to a stenographer in the circumstances of the present case. :

8. **In view of the above, the impughed order of the Tribunat whereby the entire.
recovery ‘of -the excess amount paid to the respondént has been quashed and it -
‘has been directed that the pay drawn by the respondent in the cadre of stenographer
shall continue to remain protected. in spite of the fact that he is working only on
the post of an L.D.C. and was. neither appointed or confirmed on the post of a
stenographer-in accordance with rules deserves to be and is hereby set aside, °
- except that part of the order which relates to the recovery-of the excess paid for
" the period up to-28-3-95 Evhi'ch is hereby upheld and th¢ recovery for the said -
periodi5quas_lled.,;q\;; pde 07 cove e s

9. We tnay hasten to add that in case any amount has to be recovered from
the respondent on account- of .excéss payment made to him for.the period 28-3-- -
1995 onwards-i.e. during the period he was working as-an L.D.C.and the matter

regarding fixation of pay was pending before the authorities, the said be recovered

. only by way of éasy instalments in a phased manner so that it does not-cause any
_ financial hardship to him, S . :
- 10.  'With the aforesaid observations, thétp'etitiQn filed by the petitioner is partly
atlowed and the petition is disposed of with the aforesaid observations.

' . Petition partly allowed.
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I.L.R. [2008} M. P, 1622
.. WRIT PETITION
Before Mr. Justice R.K. Gupta
18 January, 2008*

M.P. DWIVEDI
Vs. . .
M.P. VIDHAN SABHA SECRETARIATE, BHOPAL & anr. ... Respondents

A.  Vidhan Sabha (Regulation and Cendition of Sérvice) Rules,
M.P., 1990, Rules 7, 13 & 18 - Absorption and repatriation - Petitioner
working as Front Office Assistant in M.P. Tourism Cooperation - He was

... Petitioner

send on deputation to Vidhan Sabha Secretariat - Petitioner thereafter . -

absorbed on the post of Assistant- Protocal Officer which was five grade
above his substantive post of Front Office Assistant - Respondents cancelled
the order of absorption and repatriated pefitioner to his parent department -
Held - No scheme for absorption was made in accordance with Rule 18(2)"
and thus Speaker could not have absorbed the services of petitioner without
deliberation, upon the recommendation of Special Committee of the Legislative
Assembly - Petition dismissed. (Para 23)

®.  faee war (Rffaw ok dar o o) Prem, wm, 1ee0, fram 7, 19
Td 18 — Wfaws T AR wEEdT — o A9 wiew frm § we swlaa weRw @ U
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W 7 o% wa A — afue @Re ) - : .

B. ' Vidhar Sabha (Regulation and Condition of Service) Rules, M.P,
1990, Rule 7 - Effect of amendmens in the zules - If a power is exercised by an
authority who at the time of exercising such power had the power 10 do so and if -
subsequently the power is retrospectively withdrawn - Held - A person holding
lawful office under the colour of lawful authority, everr if person is not fully
qualified fo kold office, order passed by him in his official capacity cannot be
challenged on the ground of lack of jurisdictional competence.  (Paras 15 & 17)
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*V.P (8) No 18473,.006 Tabalpu; .




M.P. DWIVEDI Vs. M.P. VIDHAN SABHA SECRETARIATE, BHOFAL 1623

C.. Words & Phrases - Malafides - Change in Government - Effect
- Merely because there has been changed in the political scenario in the
State, the action cannot be said to be bad in Iaw when the absorption itself
waks contrary fo the rules. . (Para 36)
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Case referred : . |
2006(8)SCC 129, 2006(4) SCC 1, 1997(3) SCC 693 1987(3) SCC 397 AIR
1969 SC 258, AIR 1969 SC 215. |

., Sanjay K. Agrawal, for the petltloner -
Sharad Verma, for the respondent No.l & 2
. Anoop Nair, for the respondent No.3..

L : ORDER
R.K. Gupra, J. :— They are heard.

‘The present petition is filed by the petitioner challenging the order dated
12.12.06 which is Annexure P/33 to the petition:. By this order the respondents
have cancelled the absorption of the petitioner and also directed for his repatriation
to 'his parent department. The petitioner has also ‘challenged the order dated
20.12.06 passed by the respondents which is Annexure P/32 whereby the
respondents have refused to accept the joining of the petltloner and directed the
petitioner to report for duty to his parent department

2. In the present case this Court passed an order on 15. 12 06 to maintain the
status-quo and according to the respondents the absorption of the petitioner was
already cancelled before passing of the said order.

3. The facts leading to the present case are that petitioner was working as
Front Office Assistant in M.P. State Tourism Development Corporation Lid.,
Bhopal. The petitioner got his posting for receptlon and management of various
" Hotels of the Corporation. A letter was issued on 17.3.99 to the corporation by
the respondent No.1 for sending the petitioner on deputatlon of the petitioner. The
same was accepted and the petitioner by an order Annexure P/2 dated 22.3.99
was attached in the Vidhan Sabha Secretariat. The petitioner joined his services
on 24.3.99 with the Respondent No.1. Subsequently again on behalf of respondent
'no.1, a request was made to parent employer of the petitioner i.e. Corporation to
extend the services of the petitioner in Vidhan Sabha Secretariat. By an order
dated 18.8.2000 (Annexure P/6), the petitioner was appointed on deputation on
the post of Assistant Protocol Officer with the Respondent No.1 in the pay scale
of Rs.5000-9000/-. Accordmg to the petitioner, the post of Assistant Protocol
Officer with the respondent no.1 was sanctioned with the permission of the State
Govt. and the necessary permission was also sought from the Tourism Development
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Department Corporation to absorb the petitioner with the respondent no.1 and the
said Corporation gave 'No Objection Certificate’. Respondents thereafter passed’
an order on 08.10.02 (Annexure P/10) whereby the petitioner was absorbed as
Assistant Protocol Officer. On his absorption the name of the petitioner was
included in the seniority list.

4. . Subsequently, a letter was issued on 05.10.06 (Annexure P/12) whereby
certain information pertaining to service record of the petitioner was required
along with the details relating to appointments, qualifications etc. The petitioner
took time to file its reply and again the petitioner was issued two letters on 09.11.06
which are Annexure P/16 and P/17. The petitioner submitted reply to the same on
14.11.06 (Annexure P/18), After considering the reply of the petitioner, the

respondents came to the concluston that absorption of the petitionier was atbitrary -~

and was illegal, therefore, a decision was taken by the respondents by passing the
impugned order Annexure P/33 to cancel the absorptlon of the petltloner and also
to repatriate him to his parent Corporation.

5.  On the basis of the aforesaid facts learned counsel for the petitioner -
submitted that the order impugned Annexure P/33 is malafide exercise of powers
as because of the changed political scenario in the State of M.P., the action has
been taken to repatriate the petitioner after canceling his absorptmn and the order
impugned Annexure P/33 is without any jurisdiction-and authority as the same has
not bccn passed with the approval of the Speaker.

6. It is contended that the order 1mpugned Annexure P/33 since has been
passed by the Under Secretary, therefore, in view of the amendment of the Rules
regulating the recruitment which has been amended by way of notification dated
6th March, 2007 with effect from 11th November 2002 is without JunsdJctlon and -
authority. )

7.  Respondent No.l has filed its return and in the retumn, it is stated that;

absorption of the petitioner was not in accordance with the rules. It was contended.
. that petitioner was arbitrarily absorbed. It was the case of the respondent no.1

that the petitioner's initial appointment was on Lower Division Clerk with the

Corporation and after his absorption, he has been given undue benefit by absorbing

him five grades above than his original post of appointment. It is also contended

by the respondent no.1 that there is no provision for absorption under the rules/

regulations of the recruitment, on the post.

8.  The recruitment on the post in the Secretariat of Respondent no. 1 is governed
by the M.P. Vidhan Sabha Secretariat (Recruitment and Condition of services)
Rules, 1990, which were brought into force with effect from 8th May, 1981. It is
also contended that the post of Assistant Protocol Officer was created de hors to
the rules so as the absorption.

9.  Before considering the submissions so made by learned counsel for the
petitioner it will be appropriate to refer to the relevant recruitment rules. Rule 7,
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13 and 18 which are relevant and reproduced as under:-

7. Control and Discipline- (1) All officers and employees shall remain
under the control and superintendence of the Speaker.(Z)'Under
the authority of the Speaker, the Secretary, Under Secretary or Special
Secretary .may exercise all or any such power of the Head of the
Department in the administrative and financial matters of the
Secretariat, as may be entrusted into them by the Speaker, from
time to time by general or special order." S
"13. Appointing Authority-

(a) Powers of recruitment and promotion on all Gazetted Posts

shall vest in speaker. '

- (b) Powers of recruitment and promotion on all other posts
" shall vest in Secretary subject to the Authority of the Speaker.

(c) Power to hold disciplinary control and imposition of -
punishment on the persons appointed on the Gazetted Posts
shall vest in Speaker and power to hold disciplinary control
and imposition of punishment on the persons appointed ‘on
. other posts shall vest in Secretary subject to the authority of
the Speaker. '

- Note :-The word Priiicipal Seprétary was substituted in’R_ule 7 and ‘13,‘ by -
" way of amendment dtd 06/03/2007 w.e.f 11/12/2002. :

118. Powers of the Speaker to issue orders-(A) The Speaker, from
time to time by general or special order; may frame such scheme or
schemes whereby recruitment/promotion, absorption or any post

" or class of posts may be made and there shall alsé be-required .

. qualification for appointment or posting on such categories of posts,

. which shall be determined by the Speaker from time to time.

.(B) General or -Special Order as mentioned in the previous- .
Para shall be issued by the Secretary, after deliberation; upon
the recommendation of the Special Committee of the
Legislative Assembly constituted for this." ’

10. To appreciate the contentions with reference to the relevant r‘u'l-és it is seen
that the power of Control was vested with the Speaker by virtue of Rule 7 of the

‘aforesaid rules and the Secretary, Under Secretary as well as Special Secretary

were empowered to take an action under the control and supervision of the
Speaker. It also includes the administrative as well as financial control. Rule 7
and 13 were amended by way of a notification dated 6th March 2007, Accordingly,
a Principle Secretary shall exercise the powers of control and supervision under

.the control of Speaker. The effect of such amendment has been that the Secretary,

Under Secretary and Special Secretary were not entitled to exercise any powers.

= - - e T . R
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Similar is the position w11:h reference to Rule 13 which was also amended and in
the sald rule 'the word 'Secretary has been substituted by the word 'Principle
Secretary and accordmgly the Principle Secretary shall take action subject to
approval By the Speaker.

Un the basis of the same learned counsel for the petitioner submitted that
s1rrce & the ordér impugned Annexure P/33 was passed on 12.12.06 and the rules
were amended on 6.3.07 with effect from 11th of November, 2002, therefore,
ac¢Btding to the learned counsel for the petitioner; the Under Secretary was not "
empidivered 'to take an action but the power to take action was vested with the
Prircipal Secretary subject to approval by the Speaker In the present case since
the order has beén passed by the Under Secretary, therefore; the order impugned
is thhout any’ ‘jurisdiction.

12. To apprec1ate the aforesaid subnussxon so made by learned counsel for the
petitioner, the counsel appearing on behalf of the respondents submitted a note
sheet to this Court and in the note sheet, approval of the Speaker has been recorded.
A proposal was submitted'on 11.12.06 and the same was approved by the Speaker. *
On the basis of the note-sheet, it is clear that the order has been passed with the
approval of the Speaker,.therefore,. in this. reference it cannot be said that there ¢

- had been no approval by the Speaker to cancel the absorption of the petitioner .

and also to repatriat¢ him; The note sheet is taken on record. .

“The further submission which the learned counsel for the petitioner submitted * -

that since the amendment in tlie recruitment rules weré brought- into force with'=
effect from 11th November, 2002 by way of notification dated 6th March 2007,
therefore accordmg to the leamed counsel for the petitioner since the amendment
has come into force with effect from 11th of November, 2002, therefore, the.,
effect of the notification dated 6th March 2007 i is that the powers could not have .
begn exercised by the Under Secretary with the approval of the Speaker. The
powers could be only exercised by the Principle Secretary with the approval of -
the Secretary In the instance case under the Secretary has exercised the powers,.
and .approval has been granted by the Speaker, therefore, the action is not in
accordance with Rule 7 and 13.

14. ; In the.present case Rule 13-has no apphcatlon because the Rule 13 only - .-

deﬁnes the powers of recruitment and promotion for the Gazetted posts are vested
with the Speaker and for the other posts which the power as such could be exercised
by Scécretary under the control of Speaker. Rule 13 (c) after the amendment
provides with respect to the Discipline, Control and to impose the penalty. According
to sub-rule (2) of Rule 13, the power is vested wrth the Secretary subject to
control of Speaker. Thus, according to the same, the. said.rule will have no
application in the present case. In this reference Rule 7 would be relevant which
has the application in the present case wherein it is stated that all Govt. Officers
and employees shall remain under the control and supervision of the Speaker. Sub -

e P o . . - a o
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Rule 2 of Rule 7 before amendment prescribed that in all administrative and financial
matters, the Secretary, Under Secretary or Special Secretary shall have power .
but the said rule has been amended with effect from 11th of November, 2002 by
way of a notification dated 6th of March, 2007, therefore, in view of the said
amendment, the question is whether on the date when the order impugned Annexure
P/33 dated 12.12.06 was passed, the Under Secretary whether was having the
administrative and financial control subject to approval of the Speaker.’ ’

15 There was no amendment in the said rule on the date when the action was
taken. The said rule has been amended subsequently by way of notification dated
6th March 2007 with effect from 11th of November, 2002 then in the instant case
de-facto doctrine would have the application because. on that date when the
Secretary has exercised its power he has haying lawful authority with him under
unamended rules and also under Rule 13 even assuming that Rule 13 will have the
application. Thus, the Under Secretary holding the lawful authority on the date
when the action was taken, the action taken by him shall be valid even though the
rule has been amended subsequently with effect from the date which is prior to
the taking of the action by Under Secretary.

16. In this reference, it will be appropriate to refer to the judgment passed by
the Apex Court which is reported in the case of M/s Beopar Sahayak (P) Ltd.
and Others Vs. Vishwa Nath and Others 1987(3) SCC 693 and also in 1987(3)
SCC 397 (M/s Beopar Sahayak (P) Ltd. Vs. Vishwa Nath and others) wherein
law has been laid down by the Apex Court that a person holding lawful -office -

under the colour of lawful authority, even if such person is not fully qualified to
" hold the office, orders passed by him in his official capacity cannot be challenged
on ground of lack of his jurisdictional competence.

17- In view of the De-facto doctrine, on the date when the action against the
petitioner was taken by the Under Secretary, he was having a lawful authority
unamended under Rule 7 as well as under Rule 13 with reference to administrative
control subject to approval by the Speaker. Thus the subsequent notification
according to me shall not have the effect to invalid action taken by the Under
Secretary particularly on the date when he was having a lawful authority under
the statutory rules. Under these circumstances it cannot be said that merely because
Rules 7 and 13 were amended subsequently would have any effect to-nullify the
action already taken by the Under Secretary on the date when this amendment
was there. R

-

18. The next question which arises in the present case keeping in view the
nature of order that in the order impugned it has been stated that petitioner's
absorption was not in accordance with law and the petitioner was given a back

door entry.

19  The respondents have filed a letter issued from the Joint Director, Treasury
and Accounts dated 14 07.05 which 1s Annexure R/1 wherein various objections
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have been taken by the Finance Department with reference to the- absorptlon and
regulation of the petitioner. It is stated that initial appointment of the petitioner _
with the Tourism Department had been without any qualification and the petitioner
was in the pay scale of Rs.1150-1800/-. Subsequently the petitioner was. ‘brought
on deputation in a higher pay scale of Rs.5500-9000/- which is five grade higher
than the post which the petitioner was holding. It is-also stated that no qualification
was.prescribed for appointment to the post of Assistant Protocol Officer so on
that the pay scale after absorptlon was glven to the petitioner of Rs.5500-9000/-.

20 ° Onthis ba51s the servicé book of the petmoner was called for its verification .
and the petitioner was also issued a letter, to clarify his position, on 5.10.06 which
is Annexure P/12 to the petition. The petitioner submitted comments on 9.11.06 7
and also filed his reply on 14.11.06 which is Annexure P/18 and thereafier the
same was forwarded to the Speaker along: with the note sheet for an appropriate
decision. Ultimatelya demsmn was taken against the petitioner to cancél his abisorption.

21  Learned-counsel appeanng on behalf of respondent no.1 ‘and 2 subnutted_ .
that absorption for. the reasons stated in the order impugned was de hors to the
rules as the petitioner was given undue adva.ntage by way of his absorption. It is
submitted that under rule 18 of 1950 rules, the Speaker has powér time to time by
general or special Sider o f‘rame a scheme or schemes with referéiice to
recruitment/promotion/4bseifition on “any post or ‘class of posts which may be. -

made and there shall also be required gualificatior for appointment or posting on-

such categories of posts, which shail be determinet by the Spéaker from time to
time.- Sub ‘rule 2 also. presdnbes for the exercisé of the ‘powers vested. with the _
Speaker under sub rule-1 that it could only be exercised after dehberatlon, upon
the recommendation, of the Special Commlttee of the Legxslaﬁve Assembly
appomted for the purpose. :

22 On the basis of the same, it is clear that Rule 18 is only a enablmg prowswn W
for the purpose of framing the scheme or schemés with reference to recruitinent,, o
promotion and absorptlon which may also include qualification with reference to
the categories of posts in which the promotion, absorption-or recruitmenit has to
be made. According to the mandate of sub rule 2, the power a$ such could be
exercised by the Secretary after due deliberation upon the’ recommendauon of the,
Special Comm1ttee of the Legislative Assembly. It is only an enablmg power with,,

‘the Speaker to frame rules. This rule does hot ‘give power to the Speaker to -

absorb or to promote or to recommend any person for dbsorption- ‘but cannot be -

_ exercised w1thout framing any scheme made under.sub rule 2 of Rule 18 and that.
- foo after due deliberation upon also by recommendanon of the Special: Comrmttee -

of the Legislative Assembly. -

23. Learned counsel appearing on behalf of the petiticner fauly subm;tted that
neither any Committee was constituted nor therc had been any dehberatmn nor
any scheme or schemes were framed for absorption,
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24  Rules of 1990 as aforesaid do not provide a mode for absorption but only
provides a mode for recruitment. Now the question is that if recruitment rules
does not provide a mode for absorption and rule 18 provides for framing of a
scheme by the Speaker after due deliberation and also after recommendations of
the Special Committee and if any scheme or schemes is ever framed for absorption
as there was no special Committee appointed by the Legislative Assembly for
absorption, whether petitioner's absorption is without following the procedure as
contemplated under Rule 18 could be a valid exercise of powers. As I have already
discussed that the counsels for both the parties have not stated that there had
been any scheme ever framed for absorption, now the question is in the absence
of any scheme for absorption how the petitioner's absorption can be saidtobea
valid exercise of power particularly in_the light of Rule 18. Rules of 1990 do not
prescribe for absorption but only prescribes mode of recruitment. Framing of scheme
was necessary for absorption under Rule 18. Tt was necessary to prescribe the’
qualification and also to identify the post or class of posts on which the absorption
could be made. The said power could be exercised after deliberation and also
after recommendation of the Special Committee then while accepting the
recommendations of the Special Committee, the Speaker may exercise such
powers. Since the procedure of framing a scheme under Rule 18 was not at all
followed, therefore, it is very difficult to come to a conclusion that on what basis
before absorption the post of Assistant Protocol Officer was identified for the
absorption. There is nothing on record to justify that the petitioner who was working
as Lower Division Clerk could be absorbed 5 grades above to his original post of
appointment. In the absence of any exercise as such it is very difficult to hold that
absorption of the petitioner had been in accordance with the rules.

25  In this reference the judgments passed by the Apex Court in the case of
Indu Shekhar Singh and Others Vs. State of U.P. and Others 2006{8) SCC
129 is relevant wherein the Apex Court was considering the difference between
transfer and deputation and after considering the same it is held in para 39 of the
said judgment that a difference between transfer and deputation would be immaterial
where an appointment by transfer is permissible, where persennel are drawn from
different sources by way of deputation. It is one thing to say that a deputationist
may be regarded as having been appointed on transfer when the deputation is
. from one department of the Government to another department; but it would be
another thing to say that employees are recruited by different statutory authorities
in terms of different statutory rules.

26~ Since inthe present case it is an appointment by way of transfer on deputation
bringing a person on deputation from one department to another which is not
permissible, therefore, this situation shall make a material difference in the present
case.

.27  The Apex Court again in para 42 considered that where a provision for
appointment by way of ab sorption on deputation exists then the situation shall be
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entirely different. The Apex Court was considerisig thig gaestion with reference
to grant of seniority to a person. The Apex Court held that if the recruwnent rules
permits absorption of a person who is on deputation then he may have a right for
seniority.

28  The Apex Court in the case of Secretary, State of Karnataka and Others
Vs. Uma Devi and Others 2006(4) SCC 1 has further held that the appointments
could only be made by adopting various modes as perm1551ble under the rules,
may be by way of absorption, regularization or permanent continuance of temporary,
contractual, casual or other employees. If the absorption is not permissible as’a
modé under the rules then that will have the effect of creating another mode of
appointment which is not permissible under the rules. As I have already held
carlier that the only permissible mode of recruitment under the rule is appointment
and promotion and not by way of absorption. Rule 18 only provides for framing of

. scheme. The absorptioni could only be made after frarmng of scheme mthe manner
as prescribed under the said rules. o :

29 Onthe basis of the aforesald decisions which are referred hereinabove, 1t is
to be'seen that under the rule, once no power is vested with the authority under
the recruitment rules then in the absence of power for absorption, how an authority
can direct for the absorptlon of a’person who was brought on deputation and
partlcularly when the authonty as such has absorbed the petitioner five grades
above to the grade which he was holding. Even assuming that the power is
prescnbed to “absorb then the’ power under Rule 18 has to be exercised in the
manner as prcscnbed under Rule 18. I have already held earlier that it has no
power for absorption but is only an enablmg clause and that enabling power has to
be exerc1sed iri the manner as provided under the rule.

30, Adm1tted1y, in the present case there is no deliberation, no recommcndatlon
of the Special Committeé or Legislative Assembly, nor their identification of'the
post, no quahﬁcatlon for the post then under the circumstances the power of
absorption cannot be said to be a valid exercise of power and thus the absorption
of the petitioner was contrary to the rules. The objection was taken by the Finance
Department in the present case.

31 .On the basis of the overall discussion as aforesald Tam of the view that in
the present case there had been no absorption of the petitioner in' accordance
with law and absorption of the petitioner is de hors to the rules.

32 -+ " The next-question which arises for consideration is that after when the
order of petitiofier's appointment on the post of Assistant Protocol Officer in passed,
then there is correspondence on record from the M.P. State Tourism Development
Corporation which is annexure R/1 dated 17.1.07. The said Corporation has
expressed its desire to-continue the lien services of the petitioner in his parent
department subject to joining of his services in the parent corporation. Thus it is
not a case where lien of the petitioner from the parent department is lost. The
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parent corporation has also expressed his willingness to accept the services of the
petitioner after his repatriation. Thus, under the circumstances I do-not find that
the judgment passed by the Apex Court in 2006 (10) SCC 214 (Surendra Singh
VS, State of M.P) applies to the present case. ‘

33. Learned counsel for the petitioner also made a submission that because of
the change in the political scenario in the State of M.P., action has been taken,
therefore, it is malafide exercise of power. This submission is considered. Once

. the allegation with reference to malafide was made then the petitioner ought to
have impleaded the person who has acted malafidely to take action against him.
No person as such has been impleaded by name by him who has acted malafidely.
Merely because there had been a change in the political scenario, that by itself
would not be sufficient to hold.the action malafide. The pleadings- does not establish
the fact with regard to malafide and, therefore, the pleadings as such are vague.
Thus, the submission so made by learned counsel for the petitioner that because
of the change in political scenario in the State of M.P., the action has béen taken

" against the petitioner cannot be accepted and also fot the reasons that I have held
the action valid.

34. In this reference it has to be seen whether merely because there had been
a change in political scenario whether the action against the petitioner is malafide.

The question in this. regard has been considered by the Apex Court firstly in AIR
1969 SC 215 (P.V. Jagannath Rao and others Vs. State of Orissa and others)

and in paragraph 7 & 8 the following law has been laid down which is reproduced

as under:-

"We pass on to consider the next question arising in these appeals, namely '
whether the power was exercised by the State Government for a purpose
alien to the statute. It was contended by Mr. Asoke Sen that there was 2
bitter political rivalry between the appellants on the one hand and Shri Pabitra
Mohan Pradhan, Shri Harekrushna Mahtab, Shri Sigh Deo and the other
persons who are at present'in charge of the Orissa administration. Reference
was made by Mr. Asoke Sen to the political history of the State of Orissa
_ from 1947 up to the General Elections, 1967 and in particular to the rivalry
between Shri Biju Patnaik and Shri Singh Deo, who was the leader of
Opposition in the previous Government and also to the internal rivalry
between the two political groups in the Congress Legislative Party, one led
by Shri Harekrushna Mahtab and the other led by Shri Biju Patnaik and
Shri Biren Mitrd. It was urged that the Commission was set up by the
present Orissa Government not in the public interest but for a collateral
purpose, namely, for getting rid of Shri Biju Patnaik and Shri Biren Mitra
and driving them out of the political life of Orissa. Mr. Asoke Sen said that
the object of the enquiry was character assassination of Shri Patnaik and
" Shri Biren Mitra and so the Commission was set up for a collateral purpose
- and the notification must be struck down as illegal and ultra vires. It is not
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possible, in our opinion, to accept this argument as correct. It is admitted
that there is political rivalry in Orissa between the appellants and the present
Chief Minister of Orissa Shri R. N. Singh Deo and also as between the
appellants and the group of Congress dissidents led by Shri Harekrushna
Malhtab, Shri Nabakrushna Choudhury, Shri Pabitra Mohan Pradhan, Shri
Santanu Kumar Das and Shri Surendranath Patnaik. But we do not think
that the existence of political rivalry is in itself sufficient to hold that the
appointment of the Commission of Inquiry is illegal. Having perused the
affidavits of the appellants and also those filed by the respondents in this
case we are of opinion that the appointment of the Commission of Inquiry
was not due merely to the existence of political rivalry of the parties but
was impelled by the desire to set up and maintain high standards of moral
conduct in the political administration of the State. As we have already
pointed out, the object of appointing the Commission is stated in the
notification itself as "the rectification and prevention of recurrence of such
lapses and securing the ends of justice and establishing a moral public order
in future". In the affidavit of Shri Pabitra Mohan Pradhan it is stated that
the appointment of the Comumission of Inquiry was one of the items of the
common programme on which the Jana Congress and the Swatantra Party
contested the General Elections of 1967. As a result of the popular mandate
the Swatantra Party and the Jana Congress coalition took charge of the

reins of Government and in accordanice with the solemn promise made by -

those parties to the people of Orissa the Government decided to appoint a
Commission of Inquiry in order to investigate the widespread corruption
practised by the persons named in the Schedule to the impugned notification.
The decision to appoint a Commission was also announced in the first address
of the Governor to the Orissa Legislative Assembly after the 1967 General
Elections. In paragraph 17.of the affidavit, Shri Pabitra Mohan Pradhan
has further said that the object of the Jana Congress and the Swatantra
Party was "to set up a clean administration, so that the State's resources
should not go into the pockets of the corrupt group led by Shri Biju Patnaik
and Shri Biren Mitra but should be used for giving a better life to the people

‘. of the State". In para 6 of the affidavit Shri Pabitra Mohan Pradhan further

states: "I have always believed and still believe that politics is not for the

purpose of serving the selfish ends and to satisfy the greed of any politician

Or any person or any group of persons Politics is for the service of the
people and involves sacrificing one's life and comforts for raising the living
standard of the overwhe]mmg poverty-stricken people of our State and our
count]y so that they may enjoy a good life and hold up their heads with
pride." In para 5 he has denied that there was any intention on his part to
carry on character assassination of Shri Biju Patnaik, Shri Bireu Mitra and
their group. It is true that the appointment of the Commission of Inquiry
may have been made partly on account of the political rivalry between the

@
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parties but having perused the affidavits filed by the appellants and the

responderits in this case, we are satisfied that the main object of the

appointment of the Commission Inquiry was notto satisfy the political rivalry
of the politicians at present in power in Orissa but to promote measures of
maintaining purity and integrity of the administration in future in the Orissa
State. We are accordingly of the opinion that Mr. Asoke Sen is unable to
make good his argument that the impugned notification is a mala fide exercise
of the statutory power and it should be struck down as illegal.

8. It is well settled that if a statutory authority exercises its power for a
purpose not authorised by the law the action of the statutory authority is
ultra vires and without jurisdiction. In othet words, it is a mala fide exercise
of power in the eye of law, .., an exercise of power by a statutory authority
for a purpose other than that which the Legislature intended (See The King
v Minister of Health, 1929-1 KB 619). But the question arises as to what is
the legal position if an administrative authority acts both for an authorised
purpose and for an unauthorised purpose. In such a case where there is a
mixture of authorised and unauthorised purpose, what should be the test to
be applied to determine the legal validity of the administrative act ? The
proper test to be applied in such a case is as to what is the domimant purpose
for which the administrative power is exercised. To put it differently, if the
administrative authiority pursues two Or more purposes of which one is
authorised and the other unauthorised the legality of the administrative act
<hould be determined by reference to the dominant purpose. This principle
was applied in Rex v. Brighton Corporation; ex parte Shoosmith, (1907)
96 LT 762. A Borough Corporation expended a large sum-of money upon
altering and paving a road, which was thereby permanently improved, but
they decided to do the work at the particular time when it was done in order
10 induce the Automobile Club to hold métor trials and motor races upon it.
The Court of Appeal (reversing the decision of the Divisional Court), refused
to intervene, and it was observed by Fletcher-Moulton, L.J. at page 764 as

_follows:-

"It cannot be denied that the physical act of changing the surface of a road
when the corporation thought fit and proper soto do was within their statutory
powers and there is no case proved by the evidence which shows either
that they wastefully used the public money or that they did so with improper

" motives. The case would be duite different if one came to the conclusion

that under the guise. of improvement of a road, certain moneys had been
used really for diminishing the expenses of the Automobile Club or anything
of that sort and that there had been a turning aside of public moneys to illicit

purposes".

“The principle was applied by Denning, L. J. in Earl Fitzwilliam's Wentworth

Estate Co. Ltd. v. Minister of Town and Country Planning, 1951-2 KB
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284. It was a case concerning the validity of a compulsory purchase made
by the Central land Board, and confirmed by the Minister, under the
provisions of the Town and Country Planning Act, 1947, in respect of a plot
of land, ripe for development, which the owner was not prepared to sell at
the existing use value. The landowner applied to have the order quashed, as
not having been made for any purpose connected with the Board's function
under the Act, but for the purpose of enforcing the Board's policy of sales
at existing use values. The majority (consisting of Somerwell and Singleton,
L. J.) held that, though the main purpose of the Board may well have been
to induce landowners in general and the company, in particular, to adopt one
of the methods of sale favoured by the Board, it was nevertheless in
connection with their function as the authority operating the development
charge scheme, and at any rate, "the case was not one in which it could be
said that powers were exercised for a purpose different from those specified
in the statute”. Denning, L. J. disagreed with the majority and held that the
dominant purpose of the Board was not to assist in their proper function of
collecting the development charge, but to enforce their policy of sales at
existing use value only. The dominant purpose being unlawful, the order
was invalid, and could not be cured by saying that there was also some
other purpose which was lawful. The Board and the-Minister had
misunderstood the extent of their compulsory powers and their affidavits
showed that they had overlooked that their ultimate purpose in exercising
their powers should be connected with the performance of the Board's
functions under the Act, At page 307 of the Report Denning L. J. observed

. as follows:-

"What is the legal position when the board have more than one purpose in
mind ? In the ordinary way, of course, the courts do not have regard to the
'purpose’ or 'motive’ or ‘reason’ of an act but. only to its intrinsic validity.
For instance, an employer who dismisses a servant for a bad reason may

Justify it for a good one, so long as he finds it at any time before the trial. .

But sometimes the validity of an act does depend on the purpose with
which it is done-as in the case of a conspiracy-and in such a case, when
there is more than one purpose, the law always has regard to the dominant
purpose. If the dominant purpose of those concerned is unlawful, then the
act done is invalid, and it is not to be cured by saying that they had some
other purpose in mind and which was lawful see what Lord Simon, Lord
Maugham and Lord Wright said in Crofter Hand Woven Harris Tweed
Co. v Veitch, (1942 AC 435, 445, 452-3, 469, 475).

So also the validity of government action often depends on the purpose with
which it is done. There, too, the same principie applies. If Parliament grants
apower {0 a government department to be used for an authorized purpose,
then the power is only validly exercised when it is used by the department
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genuinely for that purpose as its dominant purpose. If that purpose is not
the main purpose, but is subordinate to some other purpose which is not
authorized by law, then the department exceeds its powers and the action is
nvalid." - '
*35. The aforesaid judgment has been considered by the Apex Court in AIR
1969 SC 258 (Krishna Ballabh Sahay and others Vs. Commission of Inquiry
and others) and in paragraph 8 it is held as under:-

"8. This brings us to the main question. As we pointed out above the
first argument consists of two limbs. We shall examine them separately.
The contention that the power cannot be exercised by the succeeding ministry
has been answered already by this Court in two cases. The earlier of the
two has been referred to by the High Court already. The more recent case
is P. V. Jagannath Rao v. State of Orissa, (Civil Appeals Nos. 1148-1150
of 1968, D/- 30-4-1968)=(AIR 1969 SC215). It hardly needs any authority
to state that the inquiry will be ordered not by the Minister against himself
but by some one else. When a Ministry goes out of office, its successor
may consider any glaring charges and may, if justified, order an inquiry.
Otherwise, each Ministry will become a law unto itself and the corrupt
conduct of its Ministers will remain beyond scrutiny. The High Court has
adequately dealt with this point and we see no error.” ' '

36. On the basis of the aforesaid law laid down by the- Apex Court merely
because there had been a change in the political scenario in the State of M.P., the
action taken by the respondents against the petitioner cannot be held to be bad
particularly when I have already held that the absorption of the petitioner was
contrary to the rules and was unauthorized.

37 In the present case the petitioner was issued notices to file the reply and
also to explain the circumstances. These are Annexure-12 dtd 05/10/2006.
Thereafter the time was also given to him to supply the necessary information
while accepting the request of the petitioner. The petitioner ultimately filed him
reply (Annexure-P-12). Thus it is that case that the petitioner was given full
opportunity. The learned counsel for the petitioner also has not addressed as to

- how no opportunity was given to the petitioner.

38  Counsel for the petitioner also cited the judgfnent dtd 18/05/2007 passed by
me in W.P. No. 3863/2006(S) (Harisk Chandra Agrawal Vs. State of M.P. and
others), but could not show as to how the said judgment applied to the petitioner's
case.

39 For the reasons stated hereinabove, I do not find any case on merits. Pétition
is dismissed. No order as to the costs '

Petition dismissed.
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WRIT PETITION
Before Mr. Justice R.S. Jha

31 January, 2008*
ANIL SONI ) ... Petitioner
Vs. :
STATE OF M.P: & anr. ... Respondents

A. Police Regulations, M.P., Regulation No.221, 228 & 270 - Power
of review - Petitioner inflicted with minor penalty of withholding of one increment
for a period of one year - Subsequently new Superintendent of Police cancelled
the order of minor penalty and issued a charge-sheet on the identical charges
and the same incident and reapened the matter - After departmental enquiry
petitioner dismissed from service and appellate authority also rejected the appeal
- Held - Regulation No.220 does not repose any power of review 4n. disciplinary
authority and also does not vest any power fo the disciplinary authority to exercise
suo motu power of revision or ‘to reopen the order passed by his predecessor who
is equal in rank - Order of dismissal quashed and order of minor penalty restored
- Petition allowed. (Para 6)
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_ B. Civil Services (Classification, Coptrol and Appeal) Rules, M.P,,
1966, Rule 29 - Rule 29 confers the power of review and clearly stipulates
that the said power can be exercised only by the authority superior 1o the
authority making the order. (Paras 7,8 & 9)
@ e war (affaxe, Preisor o andia) Frm, #0166, s 2e-
form 2ggﬁmﬁaﬁwmmm%amm:aﬁﬁ%6m%ﬁ6ﬁwﬁﬁm
i R QT SRITEY B T § W AR HE A e ¥ IR B
Cases referred : , :
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A.D. Mishra, for the petitioner.
G.P. Singh, G.A., for the respondents.

*W.P. No.23627/2003 (Jabalpur)

_ - - - - ———— o ——— - — . —— o~



ANIL SONI Vs, STATE OFM.P. 1637

. . ORDER. _ .
R.S. Jua, J. :—~The petitioner has filed this petition being aggrieved by order
dated 24-12-1993 by which he has been dismissed from service and order dated
11-3-1994 by which the appeal filed by him against the order of his dismissal has
been rejected. ’ ‘

2. The facts, necessary for adjudication of this petition, are that the petitioner,
who at the relevant time was working as a constable in the Police Department,
was initially subjected to an enquiry on a complaint regarding having an illicit
relationship with one Shobha. After enquiry, the Superintendent of Police, who
was the competent authority, imposed a minor punishment of withholding of one
- annual increment for a period of one year vide order dated 2-2-1993. Subsequently,
onthe new Superintendent of Police joining the post, the order of minor penalty
was cancelled by him vide order dated 21-5-1993 and a fresh charge-sheet, levelling
the same charge of having an illicit relationship with Shobha and consequential
charges of conduct unbecoming that of a Police Officer was served upon him on
28-6-1993, After conducting a full fledged departmental enquiry, the Superintendent
of Police, vide the impugned order dated 24-12-1993, imposed a punishment of
dismissal from service on the petitioner. Being aggrieved, the petitioner filed an
appeal before the appellate authority. which was also rejected vide order dated
11-3-1994, hence this petition. '

3.. The issue raiséd by the learned counsel for the petitioner in the present -
petition is as to whether the Superinfendent of Police had the power or authority
to reopen the concluded disciplinary proceeding, cancel the previous order of
punishment passed by his predecessor dated 2-2-93 imposing a minor penalty and
to re-initiate a fresh departmental proceeding and impose a punishment of dismissal
in respect of the same charges. It is submitted by the learned counsel for the
petitioner that there is no power vested in the Superintendent of Police to review
or recall an earlier order of punishment or-to reopen departmental proceedings
which had been finally concluded and impose the extreme punishment of dismissal.

4.  Per contra, the learned Government Advocate, appearing on behalf of the
State, submits that the Superintendent of Police has power under Regulation 221
‘and 270 of the M.P. Police Regulations to review the order of punishment. It is
further submitted that as a full fledged departmental enquiry was required to be
held as per Regulation 228, therefore, the Superintendent of Police in bonafide
exercise of powers recalled the previons order of punishment as it was imposed
without holding a full fledged detailed departmental enquiry and instituted a fresh
regular departmental enquiry with a view to give due opportunity to the petitioner
to defend himseif and, therefore, no fault can be found in the impugned exercise
of powers by the Superintendent of Police.

5. 1 have heard the learned counse] for the parties at length. Admittedly as a
minor punishment of withhalding one increment for a period of one year was
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imposed upon the petitioner by order dated 2-2-1993 on the charge of having an
illicit relationship with one Shobha, it is to be examined whether the same disciplinary
authority has the power to recall the punishment, reopen and re-initiate the enquiry
" on the same charge and thereafter impose a punishment of dismissal from service.

6.  To properly appreciate the contention of the parties, it is necessary to
consider the provisions of Regulation 221, 228 and 270 of the M.P. Police
Regulations, which read as under:
" 921. Power of S.P. - An Assistant Inspector-General or a Superintendent
exercises the following powers of punishment:- :
(a) Power to inflict any of the punishments specified in Regulations
214 1o 217 on head constablesﬂand constables.
(b) Powertd inflict on Sub-Inspectors and Assistant Sub-Inspectors,
the penalties specified in Regulation 214 (1) and (iv) or in Regulation
215 (a) and (b) or to withhold the increment of a Sub-Inspector and
an Assistant Sub-Inspector for a period of one year from the date
on which it falls due.
(¢ ) Power to reduce the pay of Sub-Inquctdr and an Assistant
Sub-Inspector. " .
(c-1) Power to inflict the punishment of censure an Inspectors.
(d) Power to suspend any non-gazetted office of police pending
inquiry into his conduct. ' :
228. D.E. - When and how held. - In every case of removal, compulsory
retirement from service, reduction in rank, grade or pay or withholding of
increment for a period in excess of one year a formal proceedings must be
recorded by the Superintendent in the prescribed form,- setting forth.

(2) the charge;

(b) the evidence on which the charge is based;

(c ) the defence of the accused; '

(d) the statement of his witnesses (if any);

(¢) the finding of the Superintendent, with the reasons on which it

is based; ' '

(f) the Superintendent's final order or recommendation, as the case

may be: | :
Provided that it shall not be necessary to record a formal proceeding, if, due
to exigencies of service and not by reason of any misconduct or fault on his
part, a Police Officer is transferred from a post carrying a special or specialist
pay in the Special Armed Forces, Motor Transport or Radio Telegraphy
sections to a post not carrying such pay and reduction in his pay is cansed
by reason of such transfer.-
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270. (1) Every order of punishment of exoneration, whether original or
, appellate shall be liable to revision suo-motu by any authority superior to the
. . authority making the order. ) :

.{2) Every appellate order by a final appellate auithority shall be liable to
revision by such final appellate authority, on application made in that behalf .
by the person against whom the order has been passed. - T

Exf)liﬁ’_nation.- For the purposes of this clause, the expression"'ﬁna:l‘appella:te
. authority" means the final authority empowered to hear an appeal under
A PoliceRegulation262. . et .

" (3) The provisions of Regulations 266, 267, 268 and 271 shall, as nearly as

may be, apply to an application for revision. -

(4) The revising authority may for reasons 1o be recorded in writing exonerate
or -may Temit, vary or enhance the punishment imposed or'may order a
frésh 'eniquiry or the taking of further evidence in the case? = = - |
P’rowded that it shall hot vary or reverse any order unless notice has been
sérved on the parties interested and opportunity given to them for being

heardiic st TR . :

"= :.Oma perusal of Regulation 221 of the M.P. Police Regulations, it is clear that the
said regulation only enumerates the power of the Superintendent of Palice which-do
fiot inélude the power to reopen and initiate departmental proceedings on’the same
charge or 1o review an order of punishment imposéd by his predecessor or equal in
rank. Regulation 228 preséribes the procedure that is required to be followed in &
departmental enquiry in cases of removal, compulsory retirement from service, reduction
in-rank, grade or pay or withholding of increment for a period in excess of one year.
‘Admittedly, in the present case, the first order dated 2-2-93 by which a minor punishment -

" of stoppage of one increment for one year was imposed does not fall within the scope

and ambit of Regulation 228 necessitating the holding of a full fledged enquiry. Regulation

270-confers suo motu power of revision on any authority superior-to the authority

making the order. As is manifest, this regulation does not repose any power of reviewin .

the disciplinary authority and also does not vest any power in an authority to exercise suo -

motu poWe'ri‘of revision or to reopen an ordsr passed by his predecessor and equal in rank.
7.~ Evenif the provisions of the M.P. Civil Services (Classification, Coatrol &

Appeal) Rules, 1966 are taken aid of by the respondents, they are also to the

same effect. Provisions of rule 14(3) read with rule 16'of these Rules provide that

an ordér of fnihor penalty can be imposed after giving a show cause notice to the
concerned employee and- obtaining his reply without holding a full fledged
departmental-enquiry. Rule 29 of the Rules 1966, which confers the power of
review, clearly stipulates that the said power can be exercised only by an authority
superior to the authority making the order. Apparently, there is no rule which has -
been pointed out by the learned Government Advocate appearing for the State
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which empowers the authorities of equal status to reopen, recall, cancel or review
an order imposing a minor penalty after conclusion of disciplinary proceedings
passed by his predecessor and equal in rank and re-initiate an enquiry on the
same charges. It is submitted by the learned counsel for the petitioner and rightly
so that an order imposing a minor penalty is not purely an administrative order
which could be reviewed by the authority to rectify an apparent mistake.

8. It is pertinent to take into consideration the fact that the nature of power exercised
by a disciplinary authority during a department enquiry is quasi judicial in nature as has
been held by the Supreme Court in Jagannath Prasad v. State of U.P. AIR 1961 SC
1245, and M.V Bijlani v. Union of India (2006) 5 SCC 88 and therefore the
disciplinary authority cannot review, recall or reopen its own order passed on conclusion

-of a departmental enquiry unless and until such a-power is statutonly conferred on the
disciplinary authority. It is settled law that the power of review is not inherent in the
authority but has to be specifically conferred by statute and for this proposition the
judgment in the case of Dr. Kashinath G. Jalmi v. The Speaker (1993) 2 SCC 703
can be profitably referred. I am also supported for the view I have taken from the
judgment of the Supreme Court rendered in the case of Canara Bank v, Swapan
Kumar Pani (2006) 3 SCC 251. .

9. In view of the aforementioned circumstances, I am of the considered opinion
‘that once the Superintendent of Police (disciplinary authority), after holding a
limited enquiry, had imposed a punishment of withholding of one.increment for a
period of one year vide order dated 2-2-93, ‘the succeeding Superintendent of
Police (disciplinary authority) could not have reviewed and cancelled that order
by order dated 21-5-1993 and initiated a fresh enquiry on the same charge of illicit
relationship with Shobha by issuing a fresh charge sheet on 21-6-93 and nor could
he have imposed a major punishment of dismissal from service on the same charge
on the pretext of holding a full fledged departmental enquiry. The appellate authority
while deciding the petitioner's appeal has also not considered this aspect though it
was raised by the petitioner before it and, therefore, the appcllate order also suffers
from perversity and non-application of mind.

10. In view of the aforesaid circumstances, the impugned order dated 24-12-93
imposing the punishment of dismissal and the appellate order dated 11-3-94 affirming
the same are hereby set aside and the initial order of punishment dated 2-2-93
imposing a minor punishment of stoppage of one annual increment for one year is
re-affirmed. As a consequence the petitioner shall be reinstated in service with
all consequential benefits except back wages which entitlement is restricted to
50% looking to the staleness of the incident and the long pendency of this petition.

11.  The petition filed by the petitioner is accordingly allowed in the aforesaid terms. In
the peculiar facts and circumstances of the case, there shall be no order as to costs.
Petition allowed

[} 5
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' 6 February 2008*
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_ Constltutwn, Articles 19(1)(g), 226 Unmded Educatmnal Institution -
Fees Stricture - Insmunan demanded bank guarantee and F.D.Rs"for. certain
sum - Demand was made on the ground that Fee Structure by Committee'is subject
to judicial review - Held - No allegation that students can leave the college in
mid-stream .- Judicial Review cannot be a ground.or basis requiring pefitioners
(students) to furnish bank guarantees/FD Rs - Demand of bank guarantee or -
FD.R quashed Petition allowed. . -. . (Paras 10 & 14}
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PK M:shra for the petitioners- -
-Deepak Awasthy ‘G.A., for the respondentslState
Ashok Lalwam for the respondentsllnstltunon

ORDER

: The Order -» of . the Court: 'was  delivered by
Dreax stm, J.: Regard being had to the similitude of the grievance agitated in this

" batch of the writ petitions, it was heard analogously and is disposed of by this singular

order.- For the sake of clanty and convenience, the facts mWnt Petition No. 13397/07
are adumbrated herein. -

"2, The petitioners have prayed for i issue of a writ of certiorari for quashment
- of thic. démafd notices as contained in Annexures P-4 and P- 5 issued by the

respondent No.3, - Modern Dental College & Research Centre, Indore whereby

~ the said institution has directed the petitioners to furnish bank guarantees and

F.D.Rs: with a further prayer to command the respondent college not to cancel
the admission and allow them to attend regular classes on deposit of the tuition

*W.P, No. 13397/2007 (Jabalpur)
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and admission fees in the State quota without m515t1ng for fulfillment of the conditions
incorporated in the demand notices. ]

3. It is not disputed that the petltloners took admission in the college of the
third respondent in B.D.S. course in the academic.session 2004-05. It is not
controverted that they are prosecuting their studies in the said college. It is
admitted at the Bar that the Admission and Fees Regulatory Committee (hereinafter .
referred to as 'the Committee) was constituted for fee fixation and it has fixed
the fee for a student at Rs.1,12,000/- per annum as tuition fee. The-cavil arose
when the college issued the notices for furnishing bank guarantees and F.D.R.s
for certain sum as determined by the college as regards the fees in excess of the
amount fixed by the Committee.

4, - Assaling the correctness of the said notices it is submltted by Mr. P.X.
Mishra, learned counsel for the petitioners that the college cannot direct the students
to furnish the bank guarantees as the petitioners have no intention to relinquish
their studies. It is put forth by him that in the absence of any foundation to the
effect that the students would leave the college, there conld not have been any
demand of this nature. To bolster his submission, he has placed reliance on the-
decision rendered by a Division Bench of this Court in Manoj Mod Vs. State of
- M.P.and Others, 2007 (4) MPLJ 386.

5. . Mr. Deepak Awasthy, learned Government Advocate for the State submitted
that the demand notices-issued by the College deserve to be quashed inasmuch as . -
the petitioners are: prosecutmg their studies on payment of fee determined by the
Committee. .

6.  Mr. Ashok Lalwani, leamed counsel appearing for the respondent-institution
submitted that the determination of fee structure by the Committee 1s subject to
judicial review as per the decision rendered in P.A. Inamdar and Others V5.
State of Makharashtra and Others, (2005) 6 SCC 537 and, therefore, the college
is justified in making a demand. Learned counsel further contended that the
petitioners are at the verge of completion of the course and they would be leaving
the college and in that eventuate the college would not be able to realise the
differential amount from-the students. Mr. Lalwani to buttress his submission has
commended us to the decision rendered by the Bombay High Court in N.X.P.
Salve Institute of Medical Sciences and Research Centre and eic Vs State of
Maharashtra and Others, AIR 2005 Bombay 18.

7. Toappreciate the submissions raised at the Bar, it is apposite to refer to paragraph
150.0f the decision rendered in P.A. Inamdar (supra). It reads as under:

“150. 'We make it clear that in case of any individual institution, if any of
the Committee is found to have exceeded its powers by unduly interfering
inthe administrative and financial matters of the unaided private professional
institutions, the decision of the Committee being quasi-judicial in nature,
would always be subject to judicial review.”

e
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uncl of Islamic Academy of
. Education and Another Vs. Stafe of Karnataka and Others, (2003) 6 SCC 697 .
In the said pafagiaph the Constitution Bench has expressed the opinion as under:
“g. It must be mentioned that during arguments it was pointed out to us that
. some educational institutions are collecting, in advance, the fees for the
entire course i.e. for all the years. It was submitted that this was done .
because the institute was not sure whether the student would leave the
institute midstream. It was submitted that if the student left the course in
* midstream then for the remaining years the seat'would lie vacant and the
institute would suffer. In our view an educational institution can only charge
- prescribed fees for one semester/year. If an institution feels that any particular
student may leave in midstream then, at the highest” it may require that
student to give a bond/bank guarantee that the balance fees for-the whole
course would be received by the institute even ifthe student left in midstream.
If any educational institution has collected fees in advance, only the fees of
that semester/year can be used by the institution. The balance fees must be
kept invested in fixed depositsina nationalised bank. As and when fees fall
due for a semester/year only the fees falling due for that semester/year can,
. be withdrawn by the institution. The rest must continue to remain deposited
till such time that they fall due. At the end of the éoursp the interest eamed
. .. on these deposits must be paid to the student from whom the fees were
collected in advance.” (Emphasis supplied)

. 9. . On a perusal of the aforesaid enunciation of law we fail to fathom how the .
college can make a demand by way of bank guarantee and also F.D.Rs. from the
students on the basis that the fee fixed by the Committee is subject to judicial -
review,.~ Nothing like that has been stated in Islamic Academy of Education
(supra). What has been pronounced therein is that if a student is likely to leave
the course in the mid-stream, the educational institution can ask them to furnish a
bond/bank guarantee. ' : '

10.- In the case at hand, there is no allegation that the students are going to
leave the college in the mid-stream. Possibly there could not have been such an
allegation as the students are on the verge of completion of their course. The
. colossal complaint that they would leave the institution is without any base. Eventual
judicial r_é:,view cannot be a ground or the basis requiring the petitioners ‘to furnish
the bank giarantees/bonds. ' ‘

‘I1.  Inthis context, we may refer with profit to the decision rendered in Manoj
Modi (supra) wherein this Court relying on Isiamic Academy of Education (supra)
has expressed the view in paragraphs 5 to 7 as under: R
“5. M. Aditya Sanghi, leaed counsel for the petitioner submitted that
in the ‘present case, bank guarantec was insisted upon from the petitioner

“by “respondent No.4/college without any assessment that the petitioner

: -~ . tayl
ey B . T
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may leave the course, to which he has been adnutted. n nudstream and,
therefore, the demand of bank guarantee by respondent No.4/College from
the petitioner was not in accordance with the judgment of Supreme Court
in Islamic Academy of Education and Another Vs. State of Karnataka
and Others (supra).

6. Mr. Satish Sharma appearing for respondent Nos. 3 and 4, submitted
that in the brochure published by the Association of Private Dental and
Medical Colleges of Madhya Pradesh for admissions in the year 2006, it is
mentioned that the College will have the authority to ask a candidate to
deposit the bank guarantee if a college feels that certain candidate may
leave the course in midstream.

7. The provision in the brochure is in accord with the judgment of the ;
Supreme Court in Islamic Academy of Education and Another Vs. State

of Karnataka and Others (supra) but the demand by the respondent
No.4/College from the petitioner to furnish the bank guarantee at the time

of admission without an assessment whether the petitioner would leave the
course midstream is contrary to the judgment of the Supreme Court in
Islamic Academy of Education and Another Vs. State of Karnataka

and Others (supra) and the brochure published by the Association of Private
Dental and Medical Colleges of Madhya Pradesh, respondent No.3.”

12. The aforesaid decision protects the petitioners inasmuch as there has been
no assessment and there could not have been so as the petitioners are prosecuting
their studies and in fact, on the verge of completing the same. The only ground
that has been urged urged is that there may be a hike in fee structure by the
process of judicial review. What would be the scope of judicial review need not
be delved into and dwelled upon but it can be stated with certitude and

" indubitableness that in anticipation of a futuristic scenario a bond/gnarantee cannot

be demanded from the students. That is not the law laid down in P.4. Inamdar
(supra) and Islamic Academy of Foundation (supra). ' :

13.  We would be failing in our duty if we do not take note of the decision

rendered in N.K.P. Salve Institute of Medical Sciences and Research Centre
(supra) by the Bombay High Court wheréin it has been expressed as under:

“16. The Academic Year 2004-05 is to commence shortly. Admissions
have to be completed immediately. The institutions hae urged before us
that they may be permitted to charge for the forthcoming Academic Year
the same ad hoc fee of 60% of the fee demanded by them, that being a
direction which was issued by the Division Bench of this Court on 8th
September, 2003 for the previous Academic Year 2003-04. We are of the
view, that such a course would not be proper at this stage. An exercise has
been carried out by the Committee appointed in pursuance of the judgment
of the Supreme Court in Islamic Academy of Education. On 8th September

L}
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. . 2003, when this Court issued directions allowing the mstitutions to charg:
60% of the fees demanded by them, subject to adjustment, the exercist
was still to be carried out by the Committee. That exercise has been carned
out. 'We have allowed the institutions to bring the attention of the Committee
their objections. We request the Committee to consider those objections
and render its decision expeditiously, at any rate within a period of three
months.”

14. Submission of Mr. Lalwani is that since the fee fixed by the Committee is
not final and subject to judicial review the view expressed by the High Court of
Bombay deserves to be followed. Ona scrutiny of the judgment delivered by the
Division Bench of the Bombay High Court it is perceivable that it has been laid
down therein that the college ¢an take an undertaking from each student that in
the event of fee, that has been paid by him is enhanced by the Committee, the
difference shall be paid by him. Thus, the facts in the said case are totally differemt
and, therefore, the Bench has expressed the view on said terms. So is not the
fact situation here. In the case at hand the students are prosecuting their studies
on the basis of the fee fixed by the Committee. ‘We may also proceed to state that
there is no allegation that the students have not paid any amount of fee that has
been fixed by the Committee. ' oo C

15. In view of the aforesaid analysis, the action by the respondent-institution in
asking the petitioners for furnishing the bank-gtiaranteele.D;Rsfbonds is absolutely -
untenable atid accordingly the notices in question issued in.each case are hercby .

quashed. . - . . _
16. In the result, the writ petitions are allowed. There shall be no order as to
costs. I
; : . ' _Pet_iﬂon‘,allowed.
LL.R. [2008] M. P.; 1645
WRIT PETITION _
Before Mr. Justice Dipak Misra & Mr. Justice R.S. Jha
7 _'6 February, 2008* _
SIDDHI VINAYAK COLLEGE, BHIND - ... Petitioner
-Vs. : T oo
STATE OF M.P. & ors. : ... Respondents

Constitution, Article 226 - Affiliation of Institution - Petitioner applied for
grant of recognition for D.Ed: Courses to NCTE - During pendency of application
Union of India directed NCTE not to proceed with the matter - High Court by
interim order permitted petitioner to admit students at their own risk subject to
decision of petition - Finally Writ Petition dismissed - Subsequently recognition
granted by NCTE in Detcember, 3007 - Thereafter on the basis of recognition

*W.P. No. 155872008 (Jabalpur)
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pefitioner appliéd Jor grant of affiliation to Board of Secondary Education for

the year' 2007-08 - The application was rejected by the Board on the ground that y
petitioner had not completed 180 days of imparting training - Held - Petitioner

without recognition cannot purture idea to admit students - When in Sinal order
relief was denied, petitioner cannot claim any benefit on the basis of interim
relief - Affiliation rightly rejected - Petition dismissed. (Para 11)
Wi, (BT 226 — WRIM B Wag AT — A § AT, UGTHT A
AT S B o o gl s R uRg () @ emiee Ry — e @
AT Y7 B IR ARG WY A T o1 P R 5 5w A 9 sriad ey Wi
- S RIS T JARA AT FRT A Pt Renffi o 91w @ e ®
AT & Fofa & s Siften 29 9t ergafy & — siae: Re arfieT @TRer — aeree
' fewFaR 2007 # EE GRT AT Ye Y TS — S99 91 AT @ R W) A 3
- T 2007—2008 B Y WA B TE B B Fo1g AAfie R Tved BY.amieT e —
T A G T IR R R T R b A ¥ 180 R D1 wRET qof i aeamm —
afafaiRe — ard e & R Renfi & mw 3 @ fier SR 58 = T —
O JAfe AW A I PR PN 4T, areh 2aRe AT @ IR W B T 7 gt
T PR THAT — WG BN SR W W PR — TR 'R |
Dinesh Upadhyay, for the petitioner.
Deepak Awasthi, G.A., for the respondents No. 1 & 2.
- B ORDER . o
* “The ~ Order of the ‘Court was delivered by
Dreak Misra, J.:~By this writ petition preferred under Article 226 of the
Constitution of India the petitioner has prayed for issue of a writ of certiorari for
quashing'the order dated 29-01-2008 passed by the Board of Secondary Education,
M.P., the respondent No.2 herein, whereby the said authority has declined to
grant affiliation to the petitioner-college for D.Ed. Course for the year 2007-2008,
and further to issue a writ of mandamus to the said respondent to grant affiliation
in respect of the course in question. . :

2. Shormn of unnecessary details the facts which are essential to be stated are
that the petitioner-institution had applied for grant of recognition for D.Ed. Course
in the year 2006 to the National Council for Teachers Education, Western Regional

Committee, the third respondent herein. On receipt of the said application the

- NCTE directed inspection of the College as per the provisions contained under
the National Council for Teacher Education Act, 1993 [for brevity “the Act'].
During the pendency of the application the Union of India issued certain instructions
to the Western Regional Committee not to proceed with the matter relating to
grant of recognition. Being aggrieved by the said decision of the Union of India
the petitioner preferred W.P. No.12720/07. ' Coas
3. In the said writ petition a prayer was made to decide the dppliczi_tion for
recognition and grant interim relief regarding admission of students in D.Ed. Course

W
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masmuqh as the Board of Secondary Education had fixed the cut-off date as
30-9-2007. The leained Single Judge on 11-9-2007 passed the following order; .’

“Let Union of India, Barkatullah University and concerning University as
well as State Government.be. arrayed as respondents, if not already
impleaded. _ :

Learned counsel for the partles are hmrd on mtemn rehef

Looking tothe facts and circumstances, the petm()ner-mshtuuon 1S hereby P
directed to admit the students for D.Ed. Course subject to decision of this -
petition as its own risk. The fees'may not be accepted ﬁ'om the students by‘ )
the petitioner,” )

4. Onthe basis of the aforesaJd mterim order, as plwded, the penuoner adnntled ‘
50 students in the College and ‘classes were held continuously.

5.  Asnumber of writ petmons were filed at the Principal Seat at Jabalpur and -

.. also at the Benches at Gwalior and Indore by the order of Hon'ble the Chief -

Justice matters were transferred and directed to be heard by a Division Bench.
The Division Bench upheld the action of the Union of India and also dealt with the .
concept of legitimate expectation and interest.- The Division Bench whlle decldmg-
the batch of matters which included the writ pctltlon filed by the present petmoner
expressed the opinion as under:

“36. - Presently to the Iegmmate expcctatlon and interest. It is submrtted :
by the leamned counsel for the petitioners that the institutions have given'
admission and if eventually the institutions are granted recognition the .
* students should be permitted to appear in the examination. Leéarned single -

Judge of this Court while passing the interim order had clearly stated that :
institutions may admit students provisionally at their own risk without - -
accepting fees fram them. and if they accept fees from the students they
would be ready to face the conscquences if the petition is decided against
them. In view of the aforesaid order nio eqmty can ever flow in favour of
the institutions. We would like to place it oh record that an institistion which - -

is ‘desirous of imparting B.Ed and M.Ed. education or introducing a course
meant for teachers is under obhgatmn tobe aware of the provisions contained

~under the 1993 Act, The said Act has been engrafted with a sacrosanct. .

purpose. Grant of recognition is the condition precedent before any institution
proceeds in any other matter like affiliation from the examining body. "
Whether the affiliation has to be granted automatically or not we have
already refrained from dwelling upon the said issue, but, an-onerous one, it

is inconceivable how an institution without recognition can nurture the idea.

to admit students. A day-dreamer can build a castle in the air or for that -
matter castle in Spain, but it is absolutely inapposite on the part of aspirants
registered bodies or institutions to admit students and pyramid the foundation
relying on the bedrock of legitimate expectation that the students would be -
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- . treated as students who have been admitted in such institutions in such
courses which are valid in law. -An educational institution has to conduct
itself in an apple pie order. It has to maintain the sacredness of the concept
behind imparting education. They are under obligation to keep in mind that
commercialization of course under 1993 Act is impermissible. Quite apart
from the above, it is totally imprudent and in a way quite audacious to build
a superstructure without an infrastructure. If we allow ourselves to say
so, perception has been blinded and in the ultimate eventuate a cataclysm -.-
has been unwarrantedly invited. We may 'say without any fear of ..
contradiction that it is a perceptible deception and fraud on law. Ergo, the . .
stance that they have to be given the benefit of legitimate expectation and .. "~
their interest should be protected, is devoid of any substance and we »
unhesxtatmgly repel the same.” ) .

6. It is worth-noting that after the dlsposal of the writ petition, as set forth, the
NCTE has granted recognition in favour of the institution as per Annexure-B/7,
dated 28-12-2007/11-01-2008. After receipt of the order of recognition the
. petitioner-institution submitted an application to the respondent No.2 for grant of
;. affiliation on the ground that the petitioner had already been conducting classes

*" from the month of October, 2007 and received recognition from the NCTE. Despite

_the aforesaid stand put forth before the respondent No.2 the said authority vide
Annexure-P/1, dated 29-01-2008 rejected the application for grant of affiliation

" on the ground that the petitioner-institution had not completed ] ISO days of imparting

training. -,

" 7. We have heard Mr. Dinesh Upadhyay, Jearned counsel for the petxtloner

and Mr. Deepak Awasthi, learned Govt. Advoeate for the respondents/State.

8. It is submitted by Mr. Dinesh Upadhyay, learned counsel for the petitioner
that ‘when the petitioner-college had admitted students on the basis of interim
order passed by the learned Single Judge and later on the NCTE, the highest body
has granted the recognition it relates back to the date of admission that took place
by virtue of the order of the learned Single Judge and the respondent No,2 should
have been well advised to extend the benefit and not rejected the order of affiliation,
It is his further submission that the Board has committed gross illegality by ascribing
reason that the examination for the students will be held in May-June, 2008 by
which date the petitioner-institution would not be in a position to complete 180
days of training course. It is also contended by him that Rajya Shiksha Kendra
which is a wing of the respondent No.l, directly controlled by the respondent

No.2 has issued a letter dated 17-01-2008 to all the Principals directing to fill the

seats for D.Ed. Course within three days and that would show that 180 days
imparting of training would not be applicable to the State Government colleges.

9. ° Mr. Deepak Awasthi, learned Govt. Advocate for the State submitted that
the writ petition is absolutely misconceived inasmuch as in the earlier round of

=
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litigation this Court had in clear-cut terms opined that without recognition no
admission could have been granted. It is propounded by him that once the said
view has been expressed admission to the Course can take place only after the
recognition and the respondent No.2 has rightly refused to grant permission to the
students of the petitioner-institution to appear in the examination on the ground
that 180 days in imparting of training is not complete. The learned counsel submitted
that the Government colleges have the recognition and affiliation and, in any case,
the petitioner cannot take any benefit from Annexure-A/8 in view of the previous
decision of this Court.

10. To appreciate the submissions raised at the Bar, we have carefully scrutinised

‘the assertions made in the writ petition. We have also scrutinised the order passed

by the NCTE granting recognition. The same is dated 28-12-2007/11-01-2008.
On the basis of the said recognition an application was submitted by the petitioner-
institution for grant of affiliation for the year 2007-2008. On a perusal of the
order of refusal by the respondent No.2 it is clearly discernible that for the year
2007 the last date of admission was 30-11-2007. There is reference to the directions
issued by the NCTE that the students who are to take admission have to be given

. training for a period of 180 days. As the examination is going to be held in May-

June, 2008 they cannot be extended the benefit to appear in the D.Ed. Examination in
the year 2008. In this background affiliation for the year 2007-2008 has been rejected.

i1. The submissions of Mr. Dinesh Upadhyay, learned counsel appearing for
the:petitioner are basically based bn the order passed by the learned Single Judge.
It is veliemently.contended by him that because of the interim order of this Court
the institution has admitted the students. The Division Bench of this Court had
already dealt with the said facet. When in the final order the relief was denied
the petitioner cannot claim any benefit on the basis of the interim order and moreso,
when this Court has ‘expressed the opinion that it was inconceivable how an
institution without recognition can nurture the idea to admit students. The
imperative guidelines for imparting of training for 180 days is not disputed before
us. The examination is scheduled to be held in May-June, 2008 Recognition has
been granted on 28-12-2007/11-01-2008. By the principle of sheer arithmetics
180 days training is not possible and hence, thic order passed by the respondent
No.2 cannot be fauulted. “ - : '

12. -Ordinarily so saying, we would have dismissed the writ petition but, a
significant and unavoidable one, the educational institution which is expected to
understand the norms, guidelines, circulars, regulations and the Act governing the
field of education in proper perspective, made an adroit attempt to move an
application before the Board to obtain permission for appearing in the Examination
to be conducted in May-June, 2008 solely and singularly on the basis that it had
admitted students on the basis of an interim order passed by this Court. When
interim order merged with the final order this Court unequivocally expressed the
view that it was inconceivable how an institution without recognition could foster
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_the idea to admit students. This Court had also observed that a daydreamer can

build a castle in the air or for that matter castle in Spain, but it is absolutely -

inapposite on the part of the aspirants registered bodies or institutions to admit
students and pyramid the foundation relying on the bedrock of legitimate expectation
that the students would be treated as students to have been admitted in such
institutions in such courses. This Court had also observed that an educational-
institution has to conduct itself in an apple pie order and has to maintain the
sacredness of the concept behind imparting education. This Court had also
expressed the opinion that the perception of the institutions had been blinded as a
result of which a cataclysm had been unwarrantably invited. Despite the aforesaid
observations a superstructure is sought to be built again to have the permission
from the Board to appear in the examination knowing fully well that admission
can take place only after grant of recognition. Anything that had been done prior
to grant of recognition, as held by this Court, has no existence in the eyes of law.

13. In the aforesaid premises, we direct dismissal of the writ petition with costs
which is determined at Rs.10,000/- (rupees ten thousand). ’
: : Petition dismissed.
L.L.R. [2008] M. P., 1650
WRIT PETITION

Before Mr. Justice'S.K. Kulshrestha & Mrs. Justice Manjusha P. Namjoshi
] . . .

- 19 February; 2008% 5 '
JEEVAN SINGH : e ... Petitioner
Vs. . . - -
STATE OF M.P. & ors. L ' - ... Respondents

A. Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Sections
38 & 50, Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Grihon, Bhavane Tatha
Anya Sanrachnao Ka Vyayan Niyam, 1975, Rules 19 & 20 - Allotment of land
at concessional rates - Land allotted to newspaper on concessional rates for it
being an educational institution - The said allotment challenged - Hon'ble High
Court held it to be void against rule 19 and 20 - Petitioner apprehending
termination of their allotment and challenging it before the High Court - Held -
The issue that newspapers are educational institution has already been held the
Division Bench in Compact Printers Pvt, Limited vs. Indore Development Authority
in Misc. Petition No.1197/1989, the said decision not brought to knowledge of
the Division Bench while deciding the Vijay Kumar Tiwari's case - As the matter
was already covered by the decision of the Division Bench that newspapers are
educational institutions and are entitled for allotment at concessional rates -
Respondents directed to consider the applications of the petitioner’s afresh and
decide in accordance with low laid down in K.K. Bhalla's case - Petitions disposed
of. - . (Paras 6 & 13)
*W.P. No.4806/2007 (Indore) °
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B. Master Plan Development Scheme - The scheme is required to
adhere to the designated use of the land in the master plan and scheme is prepared
Jor consistent with the designated use contained in the master plan. Any deviation
from the master plan not permitied. (Para 6)
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Cases referred : . . -
WL 1873/1991 decided on 24.09, 1992 AIR 2006 SC 898

Akash Sharma, for the petitioner.

None, for the respondents no. 1,2 & 4.

Z.A. Khan with Sudarshan Joshi, for the respondent No. 3
Vijay Asudani, for-the Intervener.

ORDER

The Order of the Court was delivered by
S.K. KULSHRESTHA, J.:—Apprehending the determination/termination of the lease
granted to the petitioner Newspapers in view of Judgment of this Court in Fijay
Kumar Tiwari Vs. State of Madhya Pradesh vide order dated 9.12.2005 directing
that the leases granted by Development Authorities constituted under Section 38
of the Madhya Pradesh Nagar Tatha Gram Nivesh, Adhiniyam, 1973(here-in~
after referred to as the Adhiniyam of 1973) at concessional rates to the newspapers
against Rules 19 and 20 are void and are quashed, the petitioners have rushed to
this Court to seek a direction to the respondent(Indore Development Authority)
not to proceed to determine the lease in the light of the said judgment of this
Court.

2. . These cases relate to the allotment of land to the Newspapers on the
hypothesis that the Newspapers were entitled to such allsbnent being Educational

3 -
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- Institution and the land was desigpated in the Master Plan for the. educational

purposes. One Vijay Kumar Tiwari filed the said petition(W.P. No.3518/92)
assailing the sanctity, validity, legality and propriety of the action of the Development -

Authority in yielding to the pressure of the State Govemment and making allotment
contrary to the provisions of the Adhiniyam of 1973. It was particularly stressed
that Newspapers were not 'Charitable Institution' for which land could be allotted

on concessional rates. It was in this background that this-Court after considering-

the import, meaning and impact of Rules 19 and 20 of the Madhya Pradesh
Nagar Tatha Gram Nivesh Vikasit- Bhoomiyo, Griho, Bhavano Tatha Anya
Sanrachanao Ka Vyayan Niyam, 1975(here-in-after referred to as, -“the
Niyam”) came to the conclusion that such allotments were totally outside the
scope of the provisions contained in Rules 19 and 20 and directed that all such
demise of plots being void, quashed all such concessional leases which traversed
outside the scope of Rules 19 and 20.

3.  The contention of the learned counsel for the parties is that firstly it is on

the dictate of the State that the lands were allotted at concessional rates and even
otherwise since the newspapers were rightly held to be subserving educational
purposes as held by this Court in the judgment rendered on 30/4/1998 by a Division
Bench in Compac Printers Pvt. Limited and others Vs. Indore Develapment
Authority Misc. Pet. No.1197/1989, the matter did not remain res-integra and,
therefore, there was no 1mpcd1msnt in allotment of land demgnated in the Master
Plan as educational.

4.  The short question that arises for consideration of t!us Coutt is as to whether
in the light of the judgment rendered by a Division Bench in Misc. Pet. No.3518/
92 on 9/12/2005, the allotment made in favour of the petitioners and the respondent
in Public Interest Litigation, W.P. No.4806/2007, can be sustained or the authority

under the provisions of Adhiniyam and Rules can deterniine the lease and obtain™

the possession from the lessees.

5.  Indore Development Authority is constituted under the prowsmns of Section
38 of the Adhiniyam for implementing the proposal in the development plan,
preparing one or more town development schemes and acquisition and development
of land for the purpose of expansion or improvement of the area specified in the
aotification under sub-section (1), subject to the provision of the Act. Section 2(u)
defines the Town Development Scheme to be a Scheme prepared for the

implementation of the provisions of a development plan by the Town and Country’

Development Authority and includes “Scheme”. Section 49 enumerates the othcr
purposes for which the Development Authority can take steps namely:- -

4] acqulsluOn development and sale or leasing of land for the purpose of
town expansion;

(ii) acquisition, relaying out of, rebuilding, or relocating areas which have
been badly laid out or which has developed or degenerated into a shum;

i
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(iii) acquisition and development of land for public purposes such as honsing '
development, development of shopping centres, cultural centres,
administrative centres;

(iv) acquisition and development of areas for commercial and industrial
purposes;

"(v) undertaking of such building or construction

(vi) acquisition of Iand and its development for the purpose of Iaymg out or
remodeling of road and street patterns;

(vii) acquisition and development of land for playground, parks, recreation
centres and stadia;

(viii) reconstruction of plots for the purpose of bmldmgs roads drains
sewage lines.and other similar amenities;

2

(ix) any other work of a nature such as would bring about environmental
improvements which may be taken up by the authority with the prior approval
of the State Government. '

6.  Section 50 lays down the-procedure to be adopted in preparation of the
Scheme. The authority has first to declare its intention to prepare a scheme and
invite objections; prepare the draft scheme and by conveying intention to prepare
a Scheme inviting objéctions and prepare the draft scheme and finalise the scheme
under sub-section (7).of Section 50. Since-the Scheme is required to adhere to

the designated use of the land in the Master Plan, it is in keeping with the provisions ~ '

contained in the Master Plan that the Scheme is prepared consistent with the
designated use contained therein. It is not disputed that in the Scheme as preva.lled
at the time these allotments were made to petitioners and respondent No.4 in
W.P. No.4806/2007, filed as a PIL, the designated use of the land allotted was -
educational. " It, therefore, becomes necessary to elicit whether the Indore
Development Authority has deviated or digressed from the purpose stated in the -
Scheme on the Master Plan in making allotment to them. The question, however,
cannot be said to have been left open or concluded by the judgment in Vijay
Kumar Tiwari(supra), as way back in the year 1998, this question was agitated
and decided in favour of the Newspapers by a Division Bench of this Court.

7.  The controversy before the Division Bench in Misc. Pet. No.1197/89 decided
on 30/4/98 was whether Newspapers impart education by publishing various

~ political and economical news, which is available even to ordinary persons. It

was held that the newspapers not only impart education by publishing information,
for the benefit of public at large, but also increase awareness, which is very
important for creating public opinion, and for keeping the people vigilant. It was
also obsecrved in paragraph '5' of the decision that the newspapers do impart
education to the people at large and create awareness Education imparted by
newspapers may not be taken as academic education. but can definitely be accepted

W
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to be an institution which imparts knowledge and education to the public at large.
It is, however, not disputed that this decision was not brought to the notice of the

subsequent Division Bench in Fijay Kumar Tiwari(supra) and the learned Judges. .

proceeding on their own interpretation of Rules 19 and 20, came to the conclusion

_that the allotment amounted to distribution of largess .
8. Before adverting to the other facts and the provisions of law, we think it apt .

to reproduce Rules 19 and 20 of the said rules for a proper understanding of the
controversy. The said rules read as follows:-
Rule 19:-The Authority may with the previous approval of the State
Government lease out on concessional tefms.-any Authority land to any
public institution or body registered under any law for the time being in
force.

ﬁfmﬂw -~y mm%tﬁfmﬁﬁ ﬁﬂfrummqﬁ?
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Ride 20:-Ordinarily, no lease or s:éle of land on concessional terms shall
be allowed for the purposes of other than charitable purposes such as for
hospital, educational institutions and orphanages.
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9.  Rule 20 has not been happily worded and it appears that “of” between
“purposes” and “other” is redundant for interpreting the said rule. The Hindi
version, however, gives the correct picture. However, the exercise of interpretation
has become superfluous as the said rule has already been taken into consideration
by the Supreme Court in K. K. Bhalla Vs. State of M.P. & others(A.LR. 2006
SC 898). In paragraph 36 of the judgment, their Lordships have referred to the
Rules and stated that approval of the State Government is required for transfer of
the land 6n concessional terms and no lease on concessional terms shall be allowed
for purposes other than charitable purposes such as hospital, educational institutions
and orphanages. Thus, earlier judgment of this Bench to the effect that newspapers
are for educational purposes within the expression contained in Rule 20, is fortlﬁed
by the judgment of Supreme Court in K. K. ‘Bhalla(supra).

.10.  The learned counsel for the petitioners have submitted that notwithstanding

that the judgment in Vijay Kumar Tiwar's case(supra) and in the case of XX
Bhalla(supra) did not save concessional allotment in favour of the newspapers,
in the wake of the fact that the newspapers have spent substantial amount for
making construction decades ago, termination shall cause avoidable hardship to
them. In Vijay Kumar Tiwari's case(supra), it was stated that the private
respondents will be at liberty to negotiate with the development aunthority in terms

w
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of the order dated 24/9/92, passed by the Indore Bench of the Hight Court in
W.P. No.1873/91 Kranti. Kumar Shukla Vs. State of M.F. and another.

11. We may now advert to the judgment of the Supreme Court in K.K. Bhalla's
case(supra). In the said judgment, the Iand was earmarked for commercial
purposes in the master plan but it was allotted for industrial use for printing
newspapers, thus, it was not a case where the land ear marked for charitable
purposes, had been allotted to a newspaper as is the case in hand. Despite having
come to the conclusion that the. allotment suffered from a basic flaw and illegality,
the Supreme Court in the said report in paragraph 75 expressed opinion that the
interest of justice would be subserved if the question as regards allotment of land
is left open to the Development Authority(in that case Jabalpur Development
Authority), and it was directed-that the Authority may consider the matter afresh -
for grant of such allotment in favour of the Private Respondent(newspapers)
treating the applications filed by them either before it or befofe’ the State
Government, as fresh applications. : - )

12.  We, therefore, do not perceive any ground to differ from what has been
directed by their Lordships in K.X. Bhalla(supra). For convenience, we reproduce
paragraph 75 of the report hereunder:- E

“For the reasons aforementioned, the impugned judgments of the High
Court cannot be sustained, but, having regard to the facts and circumstances
of this case, we are of the opinion that the interést of justice would be
subserved if the question as regards allotment of land is left to the Jabalpur
Development Authority. The Authority may consider the matter afresh for
grant of such allotment in favour of the Private Respondents herein treating
the applications filed by them either before it or before the State Govemment
as fresh applications. Such applications-must be processed strictly in terms
of the provisions of the 1973 Act and the Rules framed thereunder as also
keeping in view the Master Plan. Such a decision should be taken by the

_ Competent Authority of the JDA at an early date preferably within a period
of two months from the date of receipt of the copy of this order. The JDA
shall return the amount deposited by the Private Respondents, if any, within
four weeks from date.”

13. Fromthe narration of the facts above, it is luculent that in-so-far as charitable
purpose was concerned, Chogelal Yadav's case, clearly concluded the issue by
holding that newspapers also served an educational purpose and were, therefore,
entitled to be considered for allotment in accordance with Rules. This position
became further manifest in the judgment of K. K. Bhalla (supra) wherein their
Lordships held that no lease on concessional terms shall be allowed for purposes
other than charitable purposes such as hospital, educational institutions and
orphanages. It appears that this judgment. was not brought to the notice of the
learned Judges in Vijdy Kumar Tiwari (supra). It was also not brought to the
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notice of the Court that the designated use of the land 1 the Development Plan
was “Educational”. '

14. Under these circumstances, we are of the view that the course suggested
by the Supreme Court in K.X. Bhalla (supra) and by this Court in Vijay Kumar
Tiwari's case(supra) for treating the applications as fresh applications and decision
thereon, on the merits of each case should be adopted in the present case also.
We make it clear, that Development Authority shall proceed to decide the
application consistent with the law laid down as here-in-above referred to.

15, The petition W.P. No0.4806/2007 Jeevan Singh Vs. State of M.P and
others is, accordingly, dismissed and the other petitions are disposed of with the
direction to Indore Development Authority to treat the applications filed by these
newspapers as fresh applications and cofisider the matter afresh for grant of such
allotment in favour of the applicants consistent with the provisions of law as referred
to above. The Indore Development Authority shall endeavour to decide these
cases as expeditiously as possible, preferably within ‘a period of four months.
There shall be no order as to costs. )

' Petition dismissed,

LL.R. [2008] M."P., 1656
WRIT PETITION
- Before Mr. Justice Viney Mittal .

_ . ' 26 February, 2008*
SHRI KAMLA NEHRU BALIKA UCHCHATAR .-
" MADHYAMIK VIDYALAYA - ’ . ... Petitioner
Vs, . . )
STATE OF M.P. & ors. S ... Respondents

Ashasakiya Shikshan . Sanstha (Adhyapakon Tatha Anya
Karmchariyon Ke Vetano Ka Sandaya) Adhiniyam, M.P. (20 of 1978),
Sectton 5 - Private aided educational institute getting grant-in-aid - State
Govt. issued circular that provident fund with regard to employees of aided
institution with effect from 1.8.1982 would be the responsibility of the
Management and not of the State Govt. - Circular challenged on th2 ground
that it is ultra vires the provision contained in the Section 5 of Adhiniyam -
Held - Denying the liability by the State Government to pay provident fund
of the employees is clearly in contravention with the mandatory. provisions
of Section 5(2) of the Act - Circular declared as ultra vires of the Act and
quashed - Petition allowed. - » o (Para 14)

mmaﬁaﬁmwﬁw(wmﬁmmaﬁaﬁﬁa%ﬁa?ﬁﬂm)
FfRFEm, 7Y, (1978 HT 20), OIRT 5 — FAENG WEIAT- Ty 0T Wy P FERICT
SR I 6T — Xisa T A 9R9S R o e e i SR B odaRar
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N.K. Dave, for the petitioner.

Umesh Gajankush, G.A., for the respondents No.l, 3 & 4

S.C Sharma for the respondent No.2.

ORDER

VINEY MITTAL, J. (ORAL)

The petitioner before this Court is ‘a society running a private alded__ .

educational institution. It has challenged a circular dated July 17, 2000 (Anneme
D), whereby it has been laid down that the provident fund with regard to the

.employees of aided institutions w.¢.f. August 1, 1982, would be the responsibility

of the management of the institution itself and not of the State Government.

2. The facts on record depict that the petitioner-society runs a school in the
name of Shri Kamla Nehru Balika Uchchatar Madhyamik Vidyalaya, Indore. The
school run by the petitioner society receives grant-in-aid fromi“the State
Government. Under the provisions of the then Central Provinces and Berar

- Education Manual, 1928, there was a scheme for constituting a provident fund for
", teachers in non-pensmnable service. The proportion of contribution to'be paid by
“the teachers was specified. The contribution by the Government and by the

management of the school was also detailed. In the year 1978, the Madhya Pradesh

_ Ashasakiya Shikshan Sanstha (Adhyapakon Tatha Anya Karmchariyon Xe Vetano

Ka Sandaya) Adhiniyam, 1978 (hereinafter referrod to as Act) was promulgated.
The aforesaid enactment was enacted for regulating the payment of salaries to -
the teachers and other employees of non- government institutions receiving grant-
in-aid from the State Government and non-government educational institutions for

“higher education receiving grants from the Madhya Pradesh Uchcha Shiksha

Anudan Ayog and other matters ancillary thereto. Under the provisions of Section
5 of the Act, an institutional fund was constituted for payment of salary to the
teachers. Section 5(2) of the Act prowded for the State Government or Ayog to
place to the credit of the institution fund, in advance, such sums as may be required
for the payment of salary to teachers and employees of the institution, including
the institution's contribution to the provident fund accounts at the rate it was required

" 1o make such contribution. The aforesaid Act did not provide for any provident
~ fund scheme, as was the provisions under the then Central Provinces and Berar

Educational Manual, 1928. Therefore, even after the enactment of the Act, the
scheme under the 1928 Manual, continued to remain in force except that the
institution's contribution was now required to be deposited in the institutional fund.
Under the Act, rules were also framed. Rule 8 of Ashasakiya Shikshan Sanstha
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- Institutional Fund Rules, 1983, provided for opening of accounts for deposit of

salary and teachers contribution with the provident fund.

-3.  Even prior to 1978 Madhya Pradesh Act, a central enactment being the

Employees' Provident Funds and Miscellaneous Provisions Act, 1952 came to be
promulgated. Initially, the said central Act did not apply to educational institutipns
and the schemes under the 1928 Manual continued to operate for teachers and
employees of educational institutioris. However; by notification dated February
19, 1982, pubhshed on March 6, 1982, the aided,schools of the State of Madhya
Pradesh came within the ambit of 1952 Act, ’

4. It appears that a controversy arose between the Regional Provident Fund
Commissioner, Jabalpur and Madhya Pradesh Shikshak Congress about the
applicability of the Provident Funds and Miscellaneous Act, 1952, to suchiteachers
and employees of the aided schools in the State of M.P., who were covered by a
provision of the scheme. The matter ultimately was resolved by the Apex Court in
the case of Madhya Pradesh Shikshak Congréss and another Vs. Regional
Provident Fund Commissioner, Jabalpur and.another (1999)1 SCC 396. It
was held by the Apex Court that after promulgation of the Act 1952, the provident
fund to the employees was to be paid under the provisions of the said Act and the
schemes, which were inconsistent to the said Act stood automatically abolished.

5.-  After judgment of the Apex Court, a circular dated July 17, 2000 has been
issued by the State Government through which the State Government has provided
that the liability to pay the provident fund w.e.f. August 1, 1982 was to be that of
the employer i.¢. of the management of the institution and the State Government
was not liable to make any contnbutmnfrelmbursement

6.  The said circular has been appended as Annexure-D with the present petmon
and is subject matter of challenge before this Court. The petitioner-society has
also challenged an order dated August 27,2001 (Annexure-G) passed by respondent
No. 2.

The basic.grievance raised by the petitioner-society is that under the

provisions of the Act of 1978, *Section 5(2) theféto, specifically provided for the
constitution of an institutional fund for payment of salary and provident funds of
the employees of the aided institution and therefore, in terms of the said statutory
provisions, issuance of the circular, Annexure D, dated July 17, 2000, by the State
Govt. was wholly contrary to the said provisions and as such was ultra-vires. It
has also been pleaded by the petitioner-society that issuance of the circular by the
State Government was on the basis of a mis-interpretation of the judgment of the
Apex Court.

7.-. The claim of the petltloner society has been contested by the State
Government. A detailed reply has been filed. The State Government has maintained
that since under the provisions of the 1978 Act, the employees of an aided institution

were for all practlcable purposes under the employment of the institution itself
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therefore, all liability towards such employees was that of the management of the
institution and could never been fastened upon the State Government, in any
manner.

8.  I'have heard the learned counsel for the parties and with their assistance,
have also gone through the record of the case.

9. At the outset, the relevant provisions. ‘of Section 5 of. 1978 Act, may be
reproduced’ as under. o :

“5. -Constitution of Instrtutlonaf fund for payment of salary of teachers,
-etc., and arounts to be deposited therein.-(1) There shall be opened in a
treasury or sub-treasury, a separate head of account under which shall be
constituted a separate fund for each institution (hereinafter referred to as
mst;tutlor_lal fund) in accordance with the Tules made in this behalf for the
purpose of payment of salary of the teachers and emplojrees of that institution.

[(2) The State Government or the Ayog, as the case may be, shall place to
the credit of the institution fund i in advance by such date or dates as it may,
fror time to time, by nouﬁcatlon specify, such sum as may be required for
the payment of salary to- teachers and employees of the institution including
the institution's conmbutmn to the provident fund accounts at the rate at
. which it is fequired to make such contribution under any enactment for the
time bemg in force . .j; . }
X'X_XXXX _'X.,"
X .X X X XXX
X X X .4 X X

10. A perusal of sub-sectron 2 of Section 5 cIearly shows that the State
Government or the Ayog,” as thé case may be, has to place such-funds to the
credit of the. mstltutlon fund in advance, as may be required for the payment of
the salary to te_achers and employees of tlie institution, including the.institution's
contribution to the provident.fund accounts, at the rate at which it is required to
make such contribution, under a.ny ~enactmerit for the time being in force.

11. . Inview of thie mandatory prov1510ns contained in Section 5(2) of the Act, it
is not understandable as to how and in what manner the State Government can
deny its liability to make the contribution of the employees provident fund payable
for the employees of the petitioner-society. In such circumstances, the liability of
the State Govemmentto pay its part of the salary and the provident fund, is obvious.

At thrs stage, it may.be noticed that during the course of arguments, learned
counsel for the petitioner-socicty has contended that it appears that at the time of
issuance of the circular dated July 17, 2000, the real import of the provisions of
Section 5(2) of the Act was lost by the State Government and therefore, the
circular in question, had in fact, been issued in ignorance of the said provisions,
but later on, on realizing the said mandatory provisions of the Act, an amendment

v P——
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was made in the year 2000, whereby subsection 2 of Section 5 was completely

substituted by a new provision and as per the new. provision, the liability of the
State Government to pay the provident funds etc. payable for the employees of an
institution, was withdrawn.

13. I have also perused the amended provisions of the Act made through an
amendment in the year 2000. The contention raised by Shri N.K.Dave, learned
counsel for the petitioner-society appears to be correct. Whereas under the 1978
enactment, there was a clear stipulation creating a liability of the State Government
to pay not only the salary of an employee of an aided institution, but also the
provident fund, there is no such provisions in the amended 2000 provision.

14,  Thus, it is apparent that the circular Annexure-D, denying the liability of the
State Government to pay the provident fund of an aided it stitution is clearly in-
contravention of the mandatory provisions of 5(2) of the Act and therefore, the
said circular has to be declared as ultra-vires of the Act and is quashed,

15. However, it may be clarified that the amended provisions of the Act shalil
continue to operate with regard to the institution in question from the date of
enforcement of the amendment of Section 5(2) of the Act.

C.c. as per rules.
Order accordingly.
LL.R. [2008] M. P., 1660
" WRIT PETITION
Before Mr. Justice R.S. Garg & Mr. Justice Shantanu Kemkar

3 March, 2008*
VIKRAM CEMENT ' _ ... Petitioner °
Vs. ' :
STATE OF M.P. & anr. ' ' ... Respondents’

A.  Electricity Duty Act, M.P. (10 of 1949), Section 5, Electricity
Duty Rules, M.P. 1949, Rule 5(2) - Recovery of duty and interest -
Notification issued by State Govt. provides for payment of interest @ 12% if
the delay is 3 months or less - 15% if the delay is more than 3 months and
less than 6 months - 20% if delay is more than 6 months but less than 12
months - 24% if delay is more than 12 months - Held - Government has taken
into consideration the true spirit of Section 5-- It cannot be said that there is
any discrimination between the classes of defaulters. (Para 9)
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2B DA ~ 24%&%@12%'&3@6% afafeiRa - WER A 9R15 B
Y aref R 3 o & — ae 1 T T Wl 5 aRmRT @ it w3 o dewe 21

B. Electricity Duty Act, M.P. (10 of 1949), Section 5, Electricity

Duty Rules, M.P. 1949, Rule 5(2) - Whether recovery of interest @ 24% p.a.

is penal in nature - Held - Section 5 of Act does not put any cap. on the rate

of interest - Rule provides for a cap of 24% - Rule in fact serves the interest

of public and defaulters - When Rule provides that rate ofiiiterestishall not
go beyond 24%, one cannot argue that rate af inferest is penal “Tn hature.

O ("(Para 11)

T ﬁmgﬁﬁmﬁw AN, (1949 BT 10), ©RT 5, ﬁqagaﬁﬁm
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C. Electricity Duty Act, MLP. (10 of 1949), Section 5, Electricity
Duty Rules, M.P. 1949, Rule 5 - Recovery of interest on delayed payment -
Petitioner was enjoying certain exemption extended by State Govt. - Exemption
were withdrawn later on - Petitioner instead of making payment as per
demands under the head of electricity duty, challenged the order of demand -
Order of demand was stayed however, petition was dismissed and S.L.P. was
also dismissed - Held - When Court grants stay against execution of any
order, it acts in favour of party who had secured such order - Equity and
Jairplay provide that if man secures certain privileges or benefits flowing
Jfrom an order of Court, then such person should be required to refurn the
benefit after vacation or rejection of order - Petitioner liable to pay interest
on delayed payment - Petition dismissed. (Para 12)
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AN 1949, T 5 — fIAfeT POM R I/ a1 990 — IR T99 WOR GNF
faaa BB B o1 STANT TR 6T of — 915 ¥ B a9 o o T8 — I 7 faga geo
oM & el JT & TR PN T & IO, ART B AR BT AHRA T — AT BT 30
T foaT TR, Henfy anfret @R aft TE &R taTa . @ =il 58 — iR —
i =TaTer el e & e & favg i HeH R §, O 98 99 TR @ v |
HT Far T R T enew A far § — e ofR ST 2I9eR g Susfd $Rd © {6
IfE feT e B AR W8 RNNRER iR w0 ma oRar § o) W | 9 ame
%mmmﬁﬁwwﬁmm@f@m? T faafia guam W s Y
R B ford TR — F1irp] @i |

Aditya Adhikari, for the petitioner.
V.K. Shukla, Dy.A.G., for -jthe respondents/State.
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' JUDGMENT

The  Judgment of the . Court was delivered by
- R.S. GARG, J. :~By this writ petition filed under Article 226 of the Constitution of
India the petitioner has challenged Annexure P/15 a demand letter issued by the Chief
Engineer (Electricity Safety) on 12.2.2001 making a demand in sum of Rs.1,08,46,763.16
as interest on alleged dues of electricity duty, Annexure P/17 a demand letter dated
10.7.2001 issued by Chief Engineer, Electrical Safety and Chief Electrical Inspector
demanding the above referred amount and Annexure P/19 letter-cum-demand notice
dated 24.3.2005 issued by the Chief Engineer (Electrical Safety) and Chief Electrical
Inspector. By way of amendment the petitioner has also challenged the notification
n0.2698-3752-XIII dated 22.7.1975 issued by the State Government in exercise of the
powers under Section 5 of Madhya Pradesh Electricity Duty Act, 1949 and Rule 5 of
the Madhya Pradesh Electricity Duty Rules, 1949 as ultra vires the Act and ultra
vires the Constitution of India.

2.  The short facts necessary for disposal of the present writ petition are that
the petitioner was enjoying certain exemption extended by the State Government
but later on the said exemptions were withdrawn. After withdrawing the said
exemptions, the State Government started making certain demands under the head
of the electricity duty but the petitioner instead of making the payments to the
Government challenged the said order demanding the duty. The matter was
dismissed by the High Court and ultimately the order of the High Court was
confirmed by the Supreme Court.  After dismissal of the writ application filed
by the present petitioner, the respondents again issued demand note for recovery
of the electricity duty. The petitioner without any objection paid the said amount.
However, after sometime the respondents found that according to Section 5 of
- the Madhya Pradesh Electricity Duty, 1949 read with notification No.2678-3752-
XI11 dated 22.7.1975 they would be entitled to interest on the unpaid amount from
the date of payment till it is paid. They accordingly issued the notice requiring
the present petitioner to pay a sum of Rs.1,08,46,763.16. The petitioner again
being aggrieved by the said demand and the reminders, filed this writ petition and
challenged the demand notices and the notification dated 22.7.1975.

3.  Learned counsel for the petitioner submitted that in absence of a provision
in the Act for recovery of the interest on the delayed payments a notification in
exercise of the powers conferred by sub-rule 2 of Rule 5 of Madhya Pradesh
Electricity Duty Rules, 1949, could not be issued.

4. Shri Shukla, learned counsel for the State on the other hand submitted that
Section 5 of the M.P. Electricity Duty Act, 1949 itself provides for recovery of
duty and interest. According to him, if the Act provides for recovery of duty and
interest then the petitioner would not be allowed to say that there is no provision m
the Act. CLoe :

5. Section 5 of M. P Electncny Duty Act; 19?9 rcads as‘ﬂhder - -

o
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5 Recovery of duty and interest - ' .

1) The amount of duty due and remaining unpaid shall carty interest at suc:
rate and in such circumstances as may be prescribed.

{2) Without prejudice to any other mode of recovery available to the State
- Government, any duty falling due for payment and the interest accruing
thereon, if any, may be recovered in the same manner as an arrear of land
revenue." _ :
" 6. Sub section (1) of Section 5 of M.P. Electricity Duty Act, 1949 clearly
provides that the amount of duty due and the duty amount which remains unpaid
shall carry interest at such rate and in such circumstances as may be prescribed.
If sub-section (1), provides for recovery of the interest on the amount.of the duty '
due and the amount of the duty unpaid then it cannot be argued that such interest
cannot be levied.” Rule 5 of the Madhya Pradesh Electricity Duty Rules, 1949
reads as under : e )
"5, Recovery of duty and interest : - i
(1) Where the duty is not paid within the period specified under Rule 3,
the same shall be paid thereafter with interest thereon at the rate prevailing
in accordance with sub-rule(2). '
(For the purpose of calculating the interest part of a month shall be treated
" asequaltoamonth). - T Lo .
(2) Therate of interest payable under sub-rule (1) shall be such as may
be fixed by the Provinicial Government by notification from timé to time
subject to a maximum of (24%) per annum. ) ‘
Rule 5(1) provides that if the duty is not paid within the period specified
under Rule 3 the same shall become payable-with interest thereon at the
rate prevailing in accordance with sub-rule (2) of Rule 5. Sub-rule (2)
clearly provides that the rate of interest payable under sub-rule (1) shall be
such as may be fixed by the Staté Government by notification from timeto -
time subject to maximum of 24% per annum: ’ '
7. The Act does no where say that what shall be the rate of interest or it shall
always be less than 24%. However, when a cap is provided by the Act or Rule
in relation to the rate of interest to be recovered then beyond the said cap, interest
cannot be recovered. - ‘ '

8. The notification dated 22.7:1975 even otherwise cannot be held to be bad:
because it runs in accord with sub-section (1) of Section 5 of the M.P. Electricity
Duty Act, 1949. Sub-section 1 of Section 5 provides (1) that the amount shall
carry interest at such rate and (2) in such circumstances as may be prescribed.
Under Section 5 of the Act the State would be entitled to fix any rate of interest
taking into consideration the circumstances. ) .
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9. The State Government aftes taking intc consideration the delays.and defaults
on the part of the defaulters/consumers issued the notification which provides
that if there is a delay of three months or less the interest payable would be at the
rate of 12%. If it is paid beyond threec months but within six months the rate
would be 15%, but if it is beyond six months but within 12 months rate of interest
will be 20% and if the payment is made after 12 months the rate of interest shall
be 24%. From the notification.it would be clear that the Government is making a
reasonable classification amongst the defaulters and is making classes between
the defaulters by charging less.or more interest. When the Government has taken
into consideration the true spirit of Section 5 of the Act then one cannot say that
there is any discrimination between the classes of the defaulters.

10.  We are unable to agree with the first-question raised by thé learned counsel
for the petitioner, -

11. It was then contended that recovery of the interest at the rate of 24% per
annum would be penal in nature. In our opinion, this argument again would not'
be available to the petitioner, Section 5 of the Act does not put any cap on the
rate of the interest but gives an absolute discretion fo the State Government but
the Government in its wisdom has put a cap in Rule 5 by observing that the interest
rate shall not go beyond 24%. Asthe Rule provides for a cap which was otherwise
not provided by Section 5 of M.P. Electricity Duty Act, 1949, we must hold that
the Rule in fact serves the interest of the public and the defaulters. In absence of

Rule 5 the Provincial Government could levy interest at any rate “but in this casé.

the Government has chosen not to charge interest beyond 24%. When the Act
itself provides recovery of the interest and the Rule provides that the rate of
interest shall not go beyond 24% then one cannct argue that the rate of the interest
is penal in nature.

12. It was then contended that as the High Court granted stay against the .

recovery on an earlier occasion in view of the bonafide dispute raised by the
petitioner the State would not be entitled to recover the interest on delayed payment
of duty. In'our opinion this argument is also misconceived. When a Court grants
stay against execution of any order or stays the operation of a particular action

then such stay order acts in favour of the party who had secured such ~tay order, °

After vacation of the stay order the party which could secure the stay order
cannot and should not be allowed to say that as the Court provided a protective

umbrella, even after vacation of the order or rejection of the challenge the other.

side should not be allowed to recover the dues. If the argument is accepted then
it would lead to a chaotic situation and judicial anarchy. After securing stay the
party would enjoy non-payment and after dismissal if the other party is not allowed
to recover the losses, which they suffered because of the non-recovery, then the
other party would come to a position from where there is no retreat. Equity and
fairplay provide that if a man secures certain privileges or benefits flowing from
an order passed by the Court, then such a person should be required to return the

il
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benefit after vacation or rejection of the order. The petitioner cannot be allowed
to say that because some stay order was granted at that some time, they would
not be liable to pay the interest.

13, In view of the discussions aforesaid, we are unable to hold that the State
Government through the respondent no.2 was not justified in issuing the notice of
demand. The demand notices are held not to be bad in law. We are also unable
to hold that the notification dated 22.7.1975 is ultu vires the Madhya Pradesh
Electricity Duty Act, 1949 or Madhya Pradesh Electricity Duty Rules, 1949 or the
provisions of the Constitution of India. The petition is dismissed. There shall
however be no order as to costs. -

: Petition dismissed.

LL.R. [2008] M. P., 1665
WRIT PETITION
Before Mr. Justice R.S. Garg & Mr. Justice Shantanu Kemkar

4 March, 2008% ,
M.P. CEMENT MANUFACTURERS ASSOCIATION ... Petitioner
Vs. . . .
STATE OF M.P. & anr. .. Respondents

A. Upkar Adhmlyam, M.P., 1981 (1 of 1982) [As amended in 2001],

" Section 3(1), Vidyut Sudhar- Adhmlyam, M.P., 2000, Section 12(3) - Energy

Development Cess - Constitutional validity of amendment 200] challenged -on
the ground that M.P. Electricity Regulatory Commission not consulted - Held -

_Consequence of non-consultation in terms of Section 12(3) of Adhiniyam, 2003

would not be an incompeftent piece of legislation. . (Para 12)
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B. Constitution, Article 226 - Grounds to challenge constitutional -
validity - If the act of repository of power is in conflict with Constitution, or
governing Act or general principles of law of land or it is so arbitrary or
unreasonable that no fair minded authority could ever have made it.

‘The Supreme Court also observed that any act of the repository of power,
whether legislative or administrative or quasi-judicial, is open to challen geifitisin
conflict with the Constitution or the governing Act or the general principles of the
law of the land or it is so arbitrary or unreasonable that no fair minded authority
could ever have made it. (Para 15)

*W.P. No.1082/2002 (Jabalpur)
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C. Upkar Adhiniyam, M:P., 1981 (1 of 1982) [As amended in 2001},
Section 3(1), Vidyut Sudhar Adhiniyam, M.P., 2000, Section 12(3) - Energy
Development Cess - Effect of non-consultation with M.P. Electricity Regulatory
Commission - Held-- Adhiniyam, 1981 and Adhiniyam, 2000 have been
enacted fo meet dzﬂerent exigencies and are to operate in different fields -
Adhiniyam, 2000 is to operate in relation to electrical industry and policies
- Adhiniyam, 1981 is general in nature and is to operate in relation to cess/

tax on certain items - Provisions of one Act cannot be read into arnother Act.

- Act in which action is taken does not ask for consultation - Petitions
dismissed. : (Rara 20)
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) (2004) 2 SCC 249, W.P. No 282812004 (1988) 4 SCC 59 (1990) 3 SCC
223, (1999) 3 SCC422.

Alok Aradhe with Sankalp Kochar, for the petmoner
VK. Shukla, Dy.A.G., for the respondents

ORDER

The Order of ~ the iCourt  was - delivered " by |
R.S. Gare; J.:-The two petitions filed by the different petitioners are raising identical-
question, therefore, the arguments were smlultaneously heard. ThJS common order ‘

" shall decide both the writ petitions.

2. Short facts necessary for disposal of ﬂ1e present petxtlons are that the petltloners'

_ have filed these petitions submitting inter alia that the provisions contained in M.P.Upkar
(Dwitiya Sansodhan) Adhiniyam, 2001 by which the Energy Development Cess which
is payable by the distributor of the electricity energy to the State Government has
been increased from 1 paise perunit to 10 paise per unit is.z/tra vires the M.P. Upkar
Adhiniyam, 1981 and is also ultra vires Section 12(3) of the M.P. Vidyut Sudhbar
Adhiniyam, 2000. It is also submitted that the amendment made by the amending Act
is not unconstitutional and the same is arbitrary.

1]
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.3. . In the matter of M.P.Cement Manufacturers Association,” it isthe c_asé of
the petitioner that it-is an association of cement manufacturers duly registered
under the provisions of ML.P. Societies Registrikaran Adhiniyam, 1973, According
to them, they are entitled to .challenge the constitutional validity of provisions of
law, which run contrary to the interest of the industry and also of the members.

4. M.P. Upkar Adhiniyam, 1981 is an Act for levy of certain cess. The aforesaid
Act was initialty amended by M.P. Upkar (Sansodhan) Ordinance, 2001, Section
3 of M.P. Upkar Adhiniyam, 1981- was substituted. According to the amended - -
Section 3(1) of M:P. Upkar Adhiniyam, 1981, every distributor of electrical energy
was obhged to pay to the State Government the energy development cess at the
rate of one paise per unit on the total units of electrical energy. sold or supplied to
. aconsumer or consumed by himself or employees during any month.

. 5. . The State Legislature also enacted another Act namely M.P.Vidyut Sudhar
Adhiniyam, 2000, which came into force in the State of Madhya Pradesh on 3rd
July, 2001. Section 12 of the Act referred.to general powers of the State
Government before issving. any policy directive on the matters concerning
- electricity in the State including on measures which are considered necessary for
the overall planning in the region for the dévelopmient of electricity industry in the
State etc. Sub section 3 however provides that the State Government shall consult
the Commission in relation to any policy directive which it proposes to issue or
any legislation is proposed to be enacted affecting the Electricity Industry, it shall
duly take'into account the recommendation if any, given by the Commission within
such reasonable time as the State Government may specify.

6. " The State Government thereafter, came with Madhya Pradesh Upkar
‘(Dwitiya Sansodhan) Adhiniyam, 2001 (Act No.30 of 2001) and amended Sub
section 1 of Section 3.of M.P.Upkar Adhuuyam 1981 and subsntuted ten paise in
‘place ‘of one paise.

. 7. According to the petitioners, before enhancing the cess/tax, the State
Government did not have. effective consultation with the M.P. Electricity
Regulatory Commission, therefore, the enhancement from one paise to 10 paise
was bad and not only that the provisions contamed in Act No. 30 of 2001 are
ultra vires the Constitution.

8. Shri R.P.Agrawal and Shri Alok Aradhe, leamed senior counsel appearmg
for the petitioners submitted that undisputedly before making amendment in sub
section 1 of Section 3 of the M.P. Upkar Adhiniyam, 1981, there was no
consultation with the M.P. Electricity Regulatory Commission, therefore, the Act .
is ultra vires the Constitution. It is also submitted that the levy of the energy is to
be used and utilized at the discretion of the State Government .for the purposes
given in Sub section 4 of Section 3 of the M.P.Upkar Adhiniyam and undisputedly
the State Government is not utﬂlzmg the money in accordance with the prov1s:ons
of law the levy itselffisbad. . ~ .
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9. Referring to certain decisions (which we shall consider at appropriate stage)
it was submitted that non-consultation with the M.P. Electricity Regulatory
Commission may not make the Act ultra vires the Constitution or constitutionally
invalid however the provisions would be open to attack under Article 14 of the
Constitution of India on the ground of arbitrariness.

10.  Shri V.K.Shukla, leamed Deputy Advocate General for the State, on the
other hand, submitted that in the matter of M. P. Cement Manufacture Association
Vs. State of M.P. and others, (2004) 2 SCC 249, the Supremie Court after
considering the provisions has held that the provisions are not ulira vires the
constitution nor the same is incompetent piece of legislation therefore, the provisions
brought into force by amendment cannot be held to be ultra vires the Constitution.
It is also submitted by Shri V.K.Shukla that the applicability of Section 12(3) which
requires. consultation with the M.P. Electricity Regulatory Commission was held
to be non mandatory by a Division Bench of this Court in the matter of Flex
Industries Limited Vs. State of M.P. and others [W.P.No. 2828/2004] decided
on 31.8.2007. Placing reliance upon the said judgment, Shri Shukia submitted that
once the scope and applicability of Section 12(3) of the M.P.Vidyut Sudhar
Adhiniyam, 2000 has been considered by the Division Bench of this Court then
there is no scope for any interference in the matter.

11. In the matter of M.P. Cement Manufactures Association (supra), the
question before the Supreme Court was that whether amendment of Sub section
2 of Section 3 brought into service by M.P. Upkar Adhiniyam/Adhiniyam 2001
was ultra vires the Constitution or not. The Apex Court after considering the
legal issue observed that the said Sub. section 2 of Section 3 of M.P. Upkar
Adhiniyam was ultra vires the Constitution on the ground of constitutional in-
competence. Scope and applicability of Section 12(3) of M.P.Vidyut Sudhar
Adhiniyam, 2000 was also pressed into service. However the Supreme Court held
that in absence of consultation with M.P. Electricity Regulatory Commission, the
provision would not become ultra vires. The Apex Court: further observed that it
was not necessary for the Court to decide scope and applicability of Section 12(3)
of the M.P.Vidyut Sudhar Adhiniyam but they were considering the matter as the
scope and applicability of Section 12(3) of the M.P.Vidyut Sudhar Adhiniyam was
argued in detail, After considering the pros and cons, the Supreme Court has in
paragraphs 38 & 39 held as under:-

“38. " In our opinion, the consequence of non—conmltatlon in terms of
Section 12(3) of the Sudhar Adhiniyam would not be an incompetent piece
of legislation but a legislation introduced in breach of a salutary requirement
to consult an expert statutory bndy. The statutory requirement for
consultation with a body of experts before proposing legislation will serve
as an inbuilt safegnard against a challenge under Article 14 ofthe Constitution
apart from anything else.
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39, Nevertheless, we do not propose to decide, whether by reason only
of such non-consultation, Section 3(2) of the 1981 Adhiniyam is violative of
Atrticle 14, nor do we propose to decide. whether the cess of 20 paise is
excessive, nor the other grounds urged by the appellants pertaining to Article
14. We have referred to the provisions of the Sudhar Adhiniyam so that the
State Government may in - future act in consonance with Section 12(3).”

12. A fair reading and understanding of paragraph 38 would make it clear that

the Supreme Court in clear terms observed that the consequence of.non-
consultation in terms of Section 12(3) of the * Sudhar Adhiniyam' would not be an
incompetent piece of legislation. However, the Supreme Court was of the opinion
that the non-consultation would lead to a decision wherein legislation was introduced
in breach of a.salutary requirement . to consult an expert statutory body. The
Supreme Court if has-already held that non-consultation would not make the -

" amendment in M.P.Upkar Adhiniyam unconstitutional then at this stage anything

contrary to the judgment of the Supreme Court can be observed. However, the
liberty would be available to the petltloners to challenge the provisions on the
ground that if a particular provision is not introduced in consultation with the
expert body then the piece of legislation is arbitrary and would run contrary to the
Article 14 of the Constitution of India.

13.  Shri Alok Aradhe, learned senior counsel appearing for the petitioner has
referred to certain judgments of the Supreme Court, which we shall now take into
consideration. In the matter of State of of Uttar Pradesh and others Vs.,
Renusagar Power Co. and others (1988) 4 SCC 59, the Supreme Court had

_ observed that “the exercise of power whether leglslauve or administrative will be

set aside if there is manifest error in the exercise of such power or the exercise of
power is manifestly arbitrary. Similarly, if the power has been exercised on a
non-consideration or non-application of mind to relevant factors the exercise of
power will be regarded as manifestly erroneous”,

14, Shri Aradhe, learned senior counsel submitted that in the present matter as
there was no consultation with the M.P. Electricity Regulatory Commission, the
power has been exercised in a manner which is not known to law and therefore,
the power has been exercised in an arbitrary manner.

15. In the matter of Shri Sitaram Sugar Company Limited and another V5.
Union of India and others (1990) 3 SCC 223, the Supreme .court had observed
that a repository of power acts ulfra vires either when he acts in excess of his
power in the narrow sense or when hie abuses his power by acting in bad faith or
for'an inadmissible purpose or on irrelevant grounds or without regard to relevant
considerations or.with gross unreasonableness. The Supreme Court also observed
that any act of the repository of power, whether legislative or administrative or
quasi-judicial, is open to challenge if it is in conflict with the Constitution or the

_governing Act or the general principles of the law of the land or it is so arbltrary

or unreasonable that no fair minded authority could ever have made it.
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io, Placmg rel:ance upon these observat:ons of the Supreme Court it was
contended by the learned senior counsel for the petitioners that the action on the

part of the Government is patently illegal and runs contrary to Section 12(3) of .

the M.P. Vidyut Sudhar Adhiniyam. It was then contended that the Apex Court
had made observations in the matter of Babu Verghese and others Vs. Bar
Council of Kerala-and others (1999) 3 SCC 422, that if an act is to be done in
a particular manner as provided by law then such act should be done in such a
manner or not at all. The submission infact is that if effective consultation was to
be made in accordance with Sub section 3 of Section 12 of M.P. Vidyut Sudhar
Adhiniyam then in absence of such consultation or without taking into consideration
the recommendations made by the Regulatory Commission, the State Government
could not make amendment i in Sub section 1 of Section 3 of M.P. Upkar Adhiniyam,
1981."

17. The question, therefore, is that the State Government whether was obliged
to have effective consultation with the M.P. Electricity Regulatory Commission
and as it did not enter into such consultation the action of the Government can be
cha]lenged as arbitrary or unreasonable.

18.  After the judgment of the Supreme Court wherein Section 3 (2) was to be
held uitra vires the Constitution, the State Government came with M.P.Upkar
*(Sanshodhan Tatha Vidhimanyatakaran) Adhiniyam, 2004 (Act No.8 of 2004),
amended Section 3-and also validated the recovery. The Constitutional validity of
the Act No.8 of 2004 was again challenged in number of writ petitions before this
Court. The said writ petitions came up for hearing and decided by a Division
Bench. In the matter of Flex Industries Limited (supra), the Division Bench of
this court was required to consider the question relating to challenges thrown by
different petitions. In paragraph 12 of the said judgments, the Division Bench
summarized the question No.13 which reads as under:-

~ *(xiii) Under Section 12(3) of M.P.Vidyut Sudhar Adhlmyam 2003 it is
mandatory for the State Government to consult the MPERC in relation to
any legislation proposed to be enacted affected electricity industry but in
the case at hand before enacting the Validation Act, 2004 though the State
Government had sent the said proposal to the MPERC the same was not
accepted and, therefore, the provisions contained in the Validation Act, 2004
are unsustainable.”

19, The question relating to non-consultation under Section 12(3) of M.P, Vidyut
Sudhar Adhiniyam was considered by Division Bench in paragraph 44 of the

matter. After giving due consideration to the scope of Section 12(3) of Vidyut _

Sudhar Ahiniyam and Section 3 of M.P.Upkar Adhiniyam, 2001, the Division Bench
observed that the provisions'contained in Section 12 of Vidyut Sudhar are on
general terms and the words used are “electricity industry'. Section 12 (3)wds
requmd tobe gwen restricted meaning which only covers the field of M. P Vidyut-

+
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Sudhar Adhiniyam and Section 12(3) could not be allowed to entrench upon the
field of tax/cess on electricity. The Division Bench also observed that the State
Legislature enacted the Jaw on the subject of imposition of tax/cess on electricity
in exercise of legislative powers vested in it under Entry 53 List II of the VII
Schedule to the Constitution of India. The Court clearly found the line of discretion
- between the two enactment. In paragraph 47 while summarizing the issues, the
Court observed in sub para-F of para 47 that the Validation Act is not hit by
. Article 14.0of the Constitution as the classification is reasonable and further the"

provisions do not suffer from any arbitrariness. The Court further observed that
the Validation Act cannot be regarded to be ultra vires because of non-compliance
of the conditions precedent as engrafted under Section 12(3) of Vidyut Sudhar
Adhiniyam because both the statutes operate in different spheres and, in any case
another piece of legislation could not be regarded as invalid because the Regulatory
Commission as contemplated under Vidyut Sudhar Adhiniyam had not been consulted.

20. From these observations made by the Division Bench in the matter of Flex
Industries Lid. (supra), itis clear that the Acts namely M.P.Upkar Adhiniyam, 1981
and M. PVldyut Sudhar Adh1myam 2000 have been enacted to meet different
. exigencies and are to operate in different fields. M.P.Vidyut Sudhar Adhiniyam is an
Act, which is to operate in relation to electrical industry and the policies etc. while
M.P. Upkar Adhiniyam is an Act, which is general in nature and is to operate in
relation to.the cess/tax on certain items. If the two Acts are to operate in separate and
different fields then provisions of one Act cannot be read into another Act nor it can
be argued that the provisions of one Act should read in the other Act and non-
compliance of the provisions of the other:Act would make the action of the Government
bad even though the Act in which action is taken does not ask for consultation.

21. “After giving our thoughtful consideration to the totality of the circumstances
and for thé reasons aforesaid, we hold that these petitions have no merits. Both
the petitions deserve to and are accordingly dismissed. There shall be no orders
as to costs. ' ' '

’ Petition dismissed.

L.L.R. [2008] M. P., 1671
. WRIT PETITION |
" Before Mr. Justice Rajendra Menon

' : 12 March, 2008* _
B.S.N. JOSHI & SONS LTD. : ... Petitioner
VS N . - . -
STATE OF MADHYA PRADESH & Ors. ... Respondents

A. Constitution, Article 19(1)(g) - To practise any profession or to
carry on any occupation, trade or business - Condition in N.LT. that Firm

*W.P. No.7435/2007 (Jabalpur) T ) . o
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should have successfully executed work contract of similar type awarded by
MPPGCL / MPSEB / MPEB without any default - Held - Prescribing terms
and conditions and qualifications for tender does not permit interference fo
be made by Writ Court - Action of tendering authorify can be interfered with
only if it is found to be tainted with malice or is misuse of statutory power
and taken in arbitrary manner. (Para 14)
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B. Constitution, Article 19 - Protection of certain rights regarding
freedom of speech, etc. - Fundamental Right guaranteed under Article 19 is
absolute but subject to reasonable restrictions. (Para 15)
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C. Constitution, Article 19(1)(g) - To practise any profession, or to
carry on any occupation, trade or business - Condition in N.LT. that only
those Firms shall be eligible if no litigation is pending - Held - Any rule,
regulation or condition which prevents a person from litigating his grievance
in a Court of Law is unsustainable - Condition quashed as unjustified.

(Para 18)
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Cases referred : :

(2001) 1 SCC 182, (2005) 4 SCC 435, AIR 1997 SC 128, (2005) 1 SCC 679,
(1995) 1 SCC 478, AIR 1990 SC 958, AIR 1980 SC 1992.

Kishore Shrivastava with J K. Pillay, for the petitioner.

R.N. Singh, A.G. with Arpan Pawar, for the respondent No.1 to 3.

Rajendra Tiwari with Vivek Ranjan Pandey, for the intervener.

ORDER

. RATENDRA MENON, J. :—Challenging certain conditions incorporated as Condition
_ No.(v), in a Notice Inviting Tender (hereinafter shall be referred to as NIT') issued by
the respondents vide Annexure P/1, petitioner has filed this petition.

[
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2. DPetitioner claims .to be a Registered Company having its Head-office at
Vishakapatnam, engaged in the business of supplying coal to various Thermal
Power Corporations, it is stated that the petitioner company has undertaken work
in respect of quality and quantity materialization and shortage minimization including
supervision of loading and movement of coal through rail for various Electricity
Boards including the Andhra Pradesh State Electricity Board, Madhya Pradesh
State Electricity Board, Rajasthan State Electricity Board and the West Bengal
State Electricity Board. It is further stated that petitioner had carlier done the
same work for the Madhya Pradesh State Electricity Board, which is notified,
vide NIT (Annexure P/1)." The NITs for the previous years issued by the
respondents apart from various other conditions, consisted of the following Clauses:

"(v) Certified copy of the latest Income Tax Retum filed by the-firm.

(vii) Solvency/Bankers Certificate, in original from pationalized bank and
details of tum over for preceding 3 years showmg that tenderer is solvent
upto at least Rs.25 Lakhs (Rupees Twenty Five Lakhs).

(viii) Experience details, copies of work order and performance-certificate
indicating that the party has successful}y executed similar work for 1 {one)
million tonne or more per-annum in any of the preceding 3 years with any of
the Electricity Board or Power Utility only as a single order.

(ix) Firm which has successfully executed the work contract of similar type

" awarded to it dnring last three yeats. Documentary evidence/certificate
issued by the concemed Electricity Board/Power utility to this effect shall
be submitted by the tenderer."

It is alleged that in the condition stipulated in the earlier NITs respondent
Board kad not incorporated any condition with regard to completing smular works
for the MPPGCL/MPSEB/MPEB in the past, nor was there with any default
clause and no clavse pertaining to litigation in this behalf pending or sub judice. It .
is alleged that the following conditions as Clause (v), is inserted now in the NIT
(Annexure P/1), the same is illegal, amounts to arbitrary exercise of power,
interference with the fundamental right of the petitioners to carry out business
guaranteed under Article 19 of the Constitution of India and is, therefore,
unsustainable. The impugned Clause (v) reads -as under: '

"(v) Firm which has successfully executed and completed the work
contract of similar type awarded by MPPGCL/MPSEB/MPEB in the past,
without any default and no litigation in this behaif'is pcndmg/sub Judlce in
_court of law, shall only be éligible."

3.  Shri Kishore Shrivastava, learned counsel for the petitioner, argued that
this Clause has been deliberately mcorporated in the agreement to oust the petitioner
from participating in the process of tendering. It is stated that restricting prospective
tenderers who have worked only for the State of Madhya Pradesh in the past
unposes unreasonable restrictions. It creates monopoly in favour of some and
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results in ousting many eligible contractors from consideration merely on the ground
of work done in a particular State. It is stated that such a condition, which creates
monopoly and is incorporated without unjust cause or reason is unsustainable. It is
further argued that the default clause and preventing from participating in the
tender on the ground of litigation pending or sub judice in a Court of law is also
improper and unsustainable. This amounts to preventing a person or a contractor
from litigating his genuine grievance in a Court of law. It is stated that no authority
can prevent a person from ventilating his grievance by resorting to litigation in a
Court of law and the clause, which has the result of ousting a contractor, who is
litigating his grievance in a Court of law, is unsustainable and has to be quashed.

4. Shri Kishore Shrivastava, leamed Senior Counsel, taking me through the
facts with regard to previous litigations that have taken place in the matter, the
action of the respondents in refusing to grant tender documents to the petitioner,
various orders passed by this Court in the matter, tried to emphasize that in
incorporating the Clause (v), as indicated hereinabove in the NIT, respondents
are acting in an arbitrary and illegal manner and the same is unsustainable. Placing
reliance on the judgment delivered by the Supreme Court in the matter of Kumaon
Mandal Vikas Nigam Limited Vs. Girja Shankar Pant and Others [(2001) 1
SCC 182}, Shri Kishore Shrivastava sought for interference.

5. Shri R.N. Singh, learned Advocate General, representing the respondent
Board argued that the Clause pertaining to preventing a defaulting contractor to

- participate in the tender process was already incorporated by the respondent Board

on previous occasions, but for some reason it was not incorporated in some of the
tenders issued for work in various Thermal Power Stations, but finding the mistake
to be committed in this regard, the Clause is again incorporated in the present
NIT.

6. Itis argued by Shri R.N. Singh, learned Advocate General, that petitioner
cannol agitate the matter with regard to restriction in awarding contract for the
work done in the State of Madhya Pradesh as the said Clause does not adversely
effect the petitioner. It is further stated by Shri Singh that as the past experience
of the respondents with the petitioner had been bitter and as various litigations are
pending between the parties with regard to previous contracts, the respondents
have a right to fix norms and prescribe qualifications and in doing so, respondents
have not committed any error which warrants'interference in these proceedings.
It is argued that Clause (v) impugned in this petition and inserted in the NIT is
Just, fair and reasonable and the same cannot be termed as arbitrary, discriminatory
or tainted with malice warranting interference in these proceedings. It is further
submitted by him that looking to the past performance of the petitioner for similar
work executed by him, it cannot be said that respondents have acted in {ilegal
manner.

7. Shri Rajendra Tiwari, leamed Senior Advocate, alongwith Shri Vivek Ranjan

o

[



B.5.N.JOSHI & SONS LTD. Vs. STATE OF MADHYA PRADESH 1675

s Fandey appearing for the intervener, emphasized that the terms of a tender can be
subjected to judicial scrutiny and review only if it is found to be wholly arbitrary,
discriminatory-and detrimental to public interest or contrary to statutory and constitutional
provisions, Itis stated that if there had been a strained relationship between a contractor
and the owner, the owner is empowered to incorporate a clause, which has the result
of ousting a contractor who has not performed his work properly in the past and with
whose work the owner is not satisfied. It was emphasized by Shri Tiwari, learned
Senior Advocate, that in the realm of contract the owner is empowered to prescribe
norms and qualifications to choose a contractor who can successfully execute the
work and in doing so, if some provisions are incorporated which has the result of
ousting an unwanted contractor for justifiable reasons, the same cannot be faulted
with. Placing reliance on the following judgments Shri Tiwari sought for dismissal of
this petition. Global Energy Ltd. and Another Vs. Adani Exports Ltd. and
Others {(2005) 4 SCC 435]; Krishnar Kakkanth Vs. Government of Kerala
and others AIR 1997 SC 128; Association of Registration Plates Vs. Union of
India and Others [(2005) | SCC 679]; New Horizons Limited and Another Vs.
Union of India and Others [(1995) 1 SCC 478); M/s G.J. Fernandez Vs. State
of Karnataka and Others AIR 1990 SC 958; M/s Kasturi Lal Lakshmi Reddy
Vs. The State of Jammu & Kashmir and another AIR 1980 SC 1992,

8. Having heard learned counsel for the parties at length and on perusal of the
records it is seen that for deciding the question with regard to tenability on the part of
the respondents in incorporating the aforesaid Clause (v) in the NIT in question, it is
necessary to refer to certain previous history of litigation between the petitioner, the
respondent and the interveners.” In the year 2007, a NIT was issued by the respondent
electricity Board for some work of liaisoning in respect of quality and quantity
materialization and shortage minimization including supervision of loading and movement
of coal through rail in the Sanjay Gandhi Thermal Power Station, Birsinghpur. When
the aforesaid notice was issued petitioner sought supply of the tender documeiits.
Supply of tender documents was refused to the petitioner on the ground that they
have not successfully executed work of similar type awarded to them in the past. This
resulted in filing of Writ Petition No.18991/2006 before this Court and after hearing all
. concerned, vide order dated 2.1.2007 (Annexure P/2), the said writ petition was
disposed of with a direction to the respondent Board to issue tender documents to the
petitioner in accordance to the terms and conditions of the NIT, it was held that the
same be not denied to the petitioner on the grounds contained in condition No.(iv) of
the tender documents. ' '

9. Condition No.(iv) of the tender documents reads as under :

"Firm which has successfully executed the work contract of similar type
awarded to it during last three years. Documentary evidence/certificate
issued by the concerned power utility to this effect shall be submitted by the
tenderer."
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10.  After the aforesaid writ petition was disposed of, again an order was pasfed

rejecting the application of the petitioner for supply of tender documents on the

ground that the petitioner is a defaulter and his past work with the respondents
has not been satisfactory. This resulted in filing of the second writ petition being
Writ Petition No.741/2007, again before this Court. The said writ petition was
disposed of vide order dated 9.2. 2007 (Annexure P/3) and the action of the
respondents was quashed on the ground that in the present NIT condition No.(iv)
as rncorp orated, dogs not incorporate a "defauit clause”. It was stated that in the
previous NITs issued, the words "not found defaulter" was specifically mentioned,
these words are missing in the present Clause (iv) of the NIT and, therefore, on
the ground that petitioner is a defaulter the tender documents cannot be denied.
Accordmgly the writ petition was allowed and the respondents were directed to
issue tender documents to the petitioner. Even though this order was not challenged
by the respondents, but a writ appeal against the aforesaid order of the learned
Single Judge was filed by the intervener M/s Nair Coal Services under section 2
of the Madhya Pradesh Uchcha Nyalaya (Khand Nyay Peeth Ko Appeal)
Adhiniyam, 2006 and a Division Bench of this Court vide order dated 24.2.2007,
passed in Writ Appeal No.684/2007, upheld the order passed by the learned Single
Judge and disposed of the writ appeal by directing the respondent Board to consider
the tender of the petitioner in accordance to law and notto reject it on the ground
of petmoner being a defaulter. .

11. . It is in the backdrop of these facts that the defau]t clause has been
incorporated in the NIT now as clause (v). NITs issued by the respondents on

various other occasions with regard to some other similar work indicates that-

there had been a default clause in the NIT and merely because the default clause
is now incorporated again, it cannot be a ground for interference by this Court
exercising jurisdiction in a pétition under Article 226 of the Constitution.

12. Inthe present NIT, clause (v) incorporation of which is objected to by the
petitioner consists of three parts. The first part requires that a prospective
contractor should have successfully executed and completed work or contract of
similar type with MPPGCL/MPSEB/MPEB in the past. Secondly, it should be
without any default and thirdly, no litigation in this behalf should be pending or sub
judice in a court of law.

13.. As far as the first condmon pertammg to similar work bemg done for
MPPGCL/MPSEB/MPEB is concerned, the petitioner qualifies in this category
and petitioner cannot be aggrieved by incorporation of this condition, at the instance
of the petitioner interference into the said clause cannot be made. It would be for
any other aggrieved person who is prevented from participating in the contract on
the aforesaid condition to challenge the same. At the instance of the petitioner,

who is qualified to participate in the tender inspite of the aforesaid clause and as
the aforesaid clause does not prevent the petitioner from participating in the tender,

this court does not deem it appropriate-to interfere in the matter. That being so, at

R,
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the instance of petitioner the-first condition of Clause (v) cannot be impughed, as
they cannot have any grievance due to incorporation: of the said condition.

14. As far as the sécond condition pertaining to vdefault clause" is concerned, .
the same is clearly beyond the realm of judicial review and the principles of law
governing prescribing.terms and conditions and qualifications for tender does not
permit interference to be made by a.writ court exercising jurisdiction in a writ
petition under Article 226 of the Constitution. It is well settled in law that in
matters of formulating conditions for a tender or is laying down terms and
qualifications for awarding a contract, the pre-conditions or qualifications can be
laid down to ensure that the contractor has the capacity and resources to

successfully execute the work, they are beyond the realm of judicial review and

action of the tendering authority can be interfered with only if it is found to be
tainted with malice or is misuse of statutory power and taken in an arbitrary
manner. The law in this regard is laid down by the Supreme Court, in the case of
Association of Registration (supra).

15. 1In the case of Krishnar Kakkanth (supra), the Supreme Court has held
that the fundamental right guaranteed under Article 19 of the Constitution, is
absolute, but the same are subject to reasonable restrictions to be imposed against
enjoyment of such right. The restriction is to be determined in an objective manner
and from the stand-point of interest of general public and not from the stand-point
of the interest of the person upon whom the restrictions are imposed.

16. In the case of New Horizons Limited and Another (supra) it is further laid
down by the supreme Court that the terms and conditions of a tender have to be
evaluated from the stand-point of a competent businessman and if the action is
found to be in conformity with standards and norms which are not arbitrary, irrational
or irrelevant, interference should not be made. It is laid down in the said judgment.
that certain measures of "free play in the joints" is necessary for the administrative
body for functioning in an administrative sphere.

17.  Similar principles are laid down and re-iterated in most of the judgments
relied upon by Shri Rajendra Tiwari, learned Senior Counsel. Considering the
second condition i.e.. the default clause in the back-drop of the aforesaid legal
principles, I am of the considered view that incorporation of this condition is neither
arbitrary or illegal. It has a reasonable nexus with the purpose to be achieved
and, thercfore, petitioner cannot have any grievance with regard to imposition of

_this clause in the NIT.

18.  As far as the third condition for preventing a contractor who is litigating his
grievance in a court of law is concerned, every person has a statutory legal right,
so also a constitutional right to ventilate his genuine grievance by approaching a
court of law. Any Rule, Regulation or Condition which prevents a person from
litigating his grievance in a Court of law is unsustainable. Merely because a
person is aggrieved by the action taken against him and he ventilates his grievance
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by mstltunng proccedmgs on the basis of constitutional and statutory nght available
to him or on the basis of rights available under the contract or agreement the
same cannot be a ground for preventing a-litigant from participating in future
tender process. That bemg so, there is much force with regard to objections of
the petitioner in the matter of challenging the third condition i incorporated in Clause
(v), pertaining to no litigation in this behalf pending or sub judice in a Céurt of law.
The aforesaid clause has the effect of curtailing the constitutional, statutory and
contractual right of a contractor and, therefore, the Same cannot be incorporated.
Accordingly, clause (v) to the said extent has to be held to be unjustified.

19.  Considering the totality of the facts and circumstances of the case and for
the reasons indicated hereinabave, this petition is allowed in part. Clause No. 5)
so far as it imposes restriction with regard to completion of work of similar type
awarded by MPPGCL/MPSEB/MPEB in the past without any default is concerned,
is upheld. However, the provision in the said clause so far as it prevents a contractor
who is litigating with regard to some contract with the respondents is concerned,
this clause being arbitrary and unrcasonable, adversely effecting the constitutional
and statutory Tight of the petitioner is held to be unsustainable and cannot be
enforced against the petitioner. To that extent, Clause (v) is declared as illegal
and not enforceable on the petitioner. :

120.  Petition stands allowed to the extent mdlcated hereinabove, and dlsposed of

without any order as to costs, ©
: g Petition allowed.
LL.R. [2008] M. P., 1678
WRIT PETITION
. Before Mr. Justice Abhay M. Naik
. ' , 31March 2008* L
SATISH GANGRADE & anr. ' _ : ... Petitioners

Vs.
M.P. MADHYA KSHETRA VIDYUT VITRAN COMPANY ’
LTD, & ors. ' .. Respondents

Electnc:ty Supply Code, 2004, Clause 4.17 - New electricity
connection by auction purchaser - Petitioners purchased a flat in public
auction - Applied for new electricity connection - New connection denied on
the ground that certain dues were outstanding against previous owner - Held
- Petitioners are bonafide auction purchaser - Release of new electrrcrty

connection cannot be denied - Petitioners entitled Jor new connection - -

Petition allowed with cost of Rs.10,000/-. . . (Paras9 & 10)

faga =@ wfewn, 2004, m417—#1mqaﬂmmﬂmﬁgﬁ.
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*W.P. No.8232/2007 (Jabalpur)
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Cases referred :
" (1995) 2 SCC 648, (2004)3 SCC 587.

Hemant Shrwastava for the petltloners
" Indira Nair with Tulika Gulati, for the respondents.

ORDER

. ABHAY M. NaIK, J. :—Petitioners have assailed the denial of Madhya Pradesh
State Electricity Board contained in its letter dated 8.5.2007 marked as Annx.P/1,
in respect of electric connection to auction purchasers on the ground that there
were dues against the person who ava:led electricity in the same premises prior to
auction.

T2 Short facts giving rise to thc prcsent writ petmon are that the Cent Bank,

Home Finance Limited (respondent No.4) issued a notice to auction various
properties in exercise of powers under Rule 8 framed under Securitisation and
Recanstruction of Financial Assets and Enforcement of Security Interest Act,
2002 (hereinafter referred to as Act of 2002 for brevity) which included the subject
flat situated in Serve Dharma Colony, Bhopal, as revealed in the advertisement
marked.as Annx.P/2. Petitioners being the highest bidder, purchased the said flat
in open auction on 28.2.2007. A sale certificate was duly issued on 16.3.2007 and
it was duly forwarded for registration to the office of Sub-Registrar, Bhopal, vide
Annx.P/4 dated 16.3.2007. Thereafter, the petitioner made application in due
manner to the M.P. Madhya Kshetra Vidyut Vitran Company Limited (respondcnt
No.1) for grant of electric connection. Respondent No. I refused to grant the
connection on the ground that certain dues; were outstanding against the electrlcxty
connection availed in the same flat by the previous owrnlersy, Aggrléved by the
same, present writ petition has been preferred on 3.7.2007. A {1

-," [ IS !
3. Ithasbeen averred inithe writ petition that the respondent No.3 "had publlshed
an auction notice in the newspaper for sale of the subject property to recover the
loan amount under the provisions of Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002 (hereinafter referred to
as Act of 2002 for brevity). Petitioners purchased the said flat for Rs.1,26,000/-
being the highest bidder and was granted sale certificate. Requisite charges for
its registration with the office of Sub-Registrar were also deposited vide receipt
dated 28.3.2007. Petitioners are entitled to obtain a new electricity connection in

. the purchased property and the same cannot be denied on account of dues of the

previous owner. Strength has been derived by the petitioner from the law laid
down by the Apex Court in the case of Isha Marbles Vs. Bihar State Electricity
Board and another [(1995) 2 SCC 648] and Ahmedabad Electricity Co. Lid.
Vs. Gujarat Inns Pvt. Ltd. And others [(2004) 3 SCC587].

o ———— s
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4. Respondents No. 1 to 3 submitted their return refuting thereby the claim of
petitioners. They asserted that they have a right to insist for dues of the previous
owner and may deny the grant of electricity connection in the same premises until
the dues are cleared. For this purpose, rule 4.17 of the Madhya Pradesh Electricity
Supply Code, 2004, has been quoted in specific in the return, which is reproduced
below :-

“afe swaten el qdadf arges o 5 swd Am § a1 v wd
T e WrRT 98 g § ArfieR, PRy ar viy frve @ $9 5 ga9g
YET B @ "M A Frearfea fsar wn an, @ sw oReER, 9 949 shere @7
Tde & ST 2, R R wer @ 9o/ 41 AR geTan Ot € o T
ToTAT TR Agfarl 31 29 § O arfeiend gRT agef @ amiEw w a9
t | foef afea &1 vo 1 Wit o1 aftreTar e W, Tg i g
3T T8V PR B Teet 9% qd wE @ fie@ Rel @ wig B aerar
.WW%W&HW%WﬁW%W%W%&
IS & Sf¥aal § aorET R Y o W AR 9% geieT e e
faw i wrn fiega afr &1 Fioem 14w S gar € | O el
AR & ATIEA R 99 IR § qd 3§ a1 adfarr 3§ wenfig ooigee w® o/
R BT FHO-G SR B S e SFTeifaeTRY amea §r | sieiRau vear
¥ I, ol 7 & g IRWR @) faega amgff 3 ar wRer § e
" HIEH &R N A T WD 8, WA a9 1B Sr@faur B 3 9wrm aky
BT A e g g | _
5. Return was submitted on 29.8.2007. This apart, it has been stated in the
return that the petitioners while making application for electricity connection, have
submitted affidavits acknowledging thereby their liability to clear the dues ‘of the
previous owner. It is categorically stated that in view of Clause 4.17 (supra), the
judgment of the Apex Court as well of High Court referred to in the writ petition
are no more relevant and the petitioners are not entitled to the new electricity
connection without paying the debts of respondents No. 1 to 3, which are in the
nature of dues of the previous owner. It is further stated that the petitioners while
purchasing the flat in the auction was knowing well that they were liable to make
payment of all the outstanding against the said premises and there is no obligation
on the part of the respondent-Board to provide fresh electricity connection without
receiving the outstanding amount of the previous owner,

6.  Right of the Electricity Board to recover the dues from auction purchaser
while entertaining an application of the latter to obtain a fresh electri city connection,
came up for consideration before the Apex Court in the case of Isha Marbels
(supra) which was heard with certain other identical matters. Hon'ble Supreme
Court after taking into consideration various provisions of the Electricity Act,
observed :-

=
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“56.  Fromthe above, itis clear that the High Court has chosen to construe -
Section 24 of the Electricity Act correctly. There is no charge over the’
property. Where that premises comes to be owned or occupied by. the
auctiori-purchaser, when such purchaser seeks supply of electric.energy he :
cannot be called upon to clear the past arrears as a condition precedent to
supply. What matters is the contract entered into by the erstwhile consumer
with the Board. The Board cannot seck the enforcement of contractual
liability against the third party. Of course, the bona fides of the sale may
not be relevant. -

57. The form of requisition relating to the contract is in Annexure Vi
prescribed under .clause VI of the Schedule to the Electricity Act. They
cannot make the auction-purchaser liable. In the case of Isha Marbles we
have already extracted the relevant clause wherein the consumer was asked
to state his willingness to clear off the arrears to which the answer was in
the negative. Therefore, the High Court has rightly held that the auction-
purchaser, namely, “the writ petitioner before us is ready and willing to
enter into a new contract (sic and) that the auction-purchaser does not
intend to obtain the continuance of supply of electrical energy on the basis
of the old agreement”. It is true that it was the same premises to which .
reconnection is to be given. Otherwise, with the change of every ownership
new connections have to be issued does not appear to be the correct line of
approach as such a situation is brought about by the inaction of the Electricity
Board in not recovering the arrears as and when they fall due ornot providing
itself by adequate deposits.”

61. What we have discussed above appears to be the law gatherable
from the various provisions which we have detailed out above. Itis impossible
to impose on the purchasers a liability which was not incurred by them.”

7. Inthe return, it hasbeen stated that the petitioners while making application
for new electricity connection have submitted affidavits acknowledging thereby
the liability to ¢lear the dues of previous owner. This contention’ is also not
impressive in view of Isha Marbles’s case (supra). )

8.  Although, the decision of Isha Marbles' case has been doubted later on by
the Apex Court in the case of Ahmedabad Electricity Co. Ltd. (supra), but it is
with reference to reconnegtion and not of fresh connection. Since in the instant
case, this Court is concerned with a fresh connection in favour of the auction-
purchaser, the decision of Isha Marbles' case (supra) stands nowhere diluted.
astonishing fact came up before this Court at the time of arguments that Clause
4.17 of the M.P. Electricity Supply Code, 2004, stood substituted by the following
Clause w.e.f. 11.8.2006 :- :

“417 If the consumer, in respect of an earlier agreement executed
in his name or in the name of a firm or company with which he was” -
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associated either as a Partner, director or Managing Director or as occupler
and or owner of the premises, has any arrears of electricity dues or other
dues on the premises where the new connection is applied for and such
dues are payable to the licensee, the requisition for supply may not be
entertained by the Licensee until the dues are paid in full. However, release
of new connections shall not be refused by the Distribution Licensee in
following cases :-

(i) If the lease deed is cancelled by the State Govt. on
account of any reason and allocated to a new party/consumer, then
the new party/consumer shall not be required to pay the energy
dues of erstwhile consumer.

- (1) If the property is attached and sold by the Income Tax
Department/Commercial Tax Department or such other Govt.
. Departments for recovery of their dues, then the new purchaser

shall not be required to pay the energy dues of erstwhile consumer.

(i) If the Financial Institutions created under the State Act/
Central Act attach and sale property for recovery of their dues, -
then the purchaser shall not be required to pay the energy dues of
erstwhile consumer. . ~-

(iv) On vacation of Govt. Quarter/Flat on transfer of an
employee leaving arrears of energy charges, new occupant shall
not be required to pay the energy dues of erstwhile consumer.

'(v) Ifthere is a specific order from a Court for non-recovery
of arrears outstanding on the premises.”

9. By virtue of Sub-clause (iii} of the substituted Clause, release of new
electricity connection cannot be legally denied by the respondents to the petitioners
who have purchased the property on account of sale having been effected by
respondent No.4 (who happens to be a financial institution) for recovery of its
dues. No strength is required to be derived even from the case of Isha Marbles
(supra). Impugned letter-cum-order contained in Annx.P/1 is absolutely
unsustainable in the light of the aforesaid substituted Clause 4.17 of the M.P.
Electricity Supply Code 2004. Accordingly, itis held that Anrix P/1 being in flagrant
violation of Clause 4.17 (supra), is highly illegal and arbitrary and is not sustainable
in law. Accordingly, the same is, hereby, quashed.

10.  Shri Hemant Shrivastava, learned counsel for the petitioner. strongly
contended that respondents No. 1 to 3 have not committed merely illegality but
have acted in gross dereliction of duties, inasmuch as, they have denied the
electricity connection to the petitioners in utter disregard of existing Clause 4.17.
Petitioners having purchased the subject flat for residential use in February 2007
are without any electricity connection on account of highly obstinate attitude of
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the respondents. Petition having been submitted in-the month of July 2007, has
been opposed by the respondents without even considering the relevant legal
provisions governing the. situation. Petitioners have not been merely dragged into
this writ litigation, but were being opposed contrary to the object and purpose of
Clause {4.17.' _Despite such a clause, respondents have obtained affidavits from
the petitioners while submitting application for new connection-and have compelled
them to-acknowledge their liability to make the pa.yme'nt of dues of previous owner. |
This.act is clearly in utter disregard of the legal provisions applicable to the present

" . situatich, therefore, the respondents No. 1 to 3 are hable to be saddled with
exemplary costs.

11.  Acclordingly, a cost of Rs 10,000/- is imposed on respondents No. 1 to 3
which shall be payable by respondent No.1 to the petitioners within a period of
one month from receipt of certified copy of this order. In case of failure, the
amount of cost would attract interest @ 9% per annum until its realisation. Petition
accordingly, stands allowed in the aforesaid terms.

No order as to costs of litigation
T Petition allowed.
LL.R. [2008] M. P,, 1683
WRIT PETITION
Before Mr. Justice Abhay M. Naik
10 April, 2008*

BHUVNESHWAR PRASAD @ GUDDU-DIXIT ... Petitioner
Vs. . . .
STATE OF M.P. & otfiers =~ . ' ... Respondents

A. Constltutmn, Article 226 - Altematiife Remedy - Petition once

" admitted, could not be d:smrssed on the ground of alternative remedy.

o (Para 6)
& ﬁﬁmﬂaﬁﬁazza;ﬂﬁam—wmqﬁﬁaﬁﬂémﬁm
Gfuds S @ AR T PR T @ o ol

B. Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P., 1993 (1 of
1994), Sections 36(1)(m), 2(a), 122 - Disqualification - Petitioner submztted Jalse

. information regarding date of birth of his fourth child - Election Petition filed v/

s 122 of Adhiniyam - 8.D.0. ‘instead of deciding election petition referred the

matter to Collector as question involves disqualification u/s 36 - Collector . -

disqualified the petitioner - Held - Disqualification on account of having more
than two children one of whom is born on or after 26.01.2001 was not decided
in any election petition - No impediment in deciding petition w/s 36 by Collector.

(Para 11)

*W.P. No. 3140/2007 (Jabalpur)
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. GO U9 U4 UM WS IfrEm, An 1993 {1994 FT1 1), URT
36(1)(T). 2(v). 122 — FREAT — G/l 9 9= B T R{TE B Tod THIRT &
~ YT @ gRT 122 F 3l TATT wifRimT Yer — PRET Tl UIRT 36 BT N siafifS
B W gl e 3 9T aifRisT W fiofa 3 o v, Boae] @ e ah
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waea#whmﬁ‘mﬁvﬁﬁm#ﬁaﬁéwﬁﬁl

C. Panchayat Raj Avam Gram Swaraj Adhlmyam, M.P. 1993 (1 of 1994)
[As amended w.e.f. 01.09.2006], Section 36(1)(m) - Deleted - Clause {m) was
inserted in the year 2000 which provided that a person shall be disqualified in
election to be an office bearer if he has more than two living children one of
whom is born on or after 26th day of January 2001 - Clause was déleted by
Sansodhan Adhiniyam, 2006 w.e.f 01.09.2006 - Deletion has been ejfected in
prospective manner and no retrospective eﬁéct have been given. (Para 12)

T, qEEd a9 U9 O m—aﬂ%rﬁm A3, 1993 (1994 BT 1) [o1.08.
2006 ¥ AT }AR], SIRT 36(1)(gH) — RART — | 2000 ¥ TR @S (gH),
fafew o= ® 75 =faw g & forg aring i, afy 9w < & afde ST = e R
¥ TP 26,01.2001 BT AT 1% ¥ YaT 8 — WU Y <A SRAFRW, 2006 ERT 01.09.2006 <
R fvar - ﬁsﬁmwﬁmﬁuﬁﬁmwaﬂéﬁmﬁmaﬁﬁml
Cases referred :

AIR 1971°SC 33, 1986 MPLJ 561

Rohit Arya with Bhagwan Singh, for the petitioner. -

G.P. Singh, G.A,, for the respondent Nos.1 to 4.

R.S. Verma, for the respondent No.5.

ORDER _

Annay M, Naik , J.:—Petitioner has challenged the order dated 16.1.2007
(Annexure/P- 1) passed by the Collector, Katni dxsquahfymg thereby the petitioner from
the post of Sarpanch.

2. Faects in brief are that the election for the post of Sarpanch of Gram -

Panchayat Badari, Tahsil Vijayraghavgarh, District Katni was held on 23.1.2005.
Petitioner was elected as Sarpanch in the result declared on 27.1.2005.
Respondent No.5, a defeated candidate on the post of Sarpanch submitted W.P,
No0.947/2005 which was withdrawn on 29.3 2005 with liberty to file an election
dispute. Thereafter on 5.5.2005 he submitted a petition (Annexure/P-3) in the
form election petition under Section 122 of the M.P. Panchayat Raj Avam Gram
Swaraj Adhiniyam, 1993 (hereinafter referred to as Panchayat Raj Adhiniyam
. for brevity) before the Sub Divisional Officer, Vijayraghavgarh on the ground
that the petitioner on 29.12.2004 had submitted nomination form, affidavit and
declaration. In paragraph-7 of the affidavit, he admitted to have four children.-
His fourth child was born on 13.5.2003 whereas in the affidavit the child is shown

3 4]
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to have been born before 26.1.2006 which bemg a false statement, he has
committed an offence. This was objected to m writing by respondent No.5 before
the Collector alongwith documentary proof. However, the nomination form of
the petitioner was accepted contrary to law by respondent No.2 under political
pressure.  Accordingly, it was prayed in the, petition that the election of the
petitioner on the post of Sarpanch may be declared null and void.

3. Since, the petition inyolved a question of disqualification on ground under
Section 36(1)(m) of Panchayat Raj Adhiniyam and jurisdiction to decide such a
dispute vested in Collector by virtue of sub section (3) of Section 36, learned
S.D.0O, Vijayraghavgarh vide order dated 5.8.2005 referred the matter to the
Collector, Katni. Collector, Katni after receipt of the case did not take requisite
steps in the matter, therefore, respondent No.5- submitted W.P. No.13747/2006.
It was disposed of on 4.10.2006 vide Annexure/R—I with the followmg operative
portlon -

“Cons:denng the short gnevance of the petmoner matter is pendmg before
the Collector, Katni as referred by the S.D.0. by the crder Annexure/P-5 o
dated 5.8.2005 which deserves to be heard and decided by the Collector, , .. ™ -~
Katni expeditiously. This petition is finally disposed of with following . ™"
directions :- ' ’ N
@) Petitioner may file an application for expeditious hearing of the matter
to the Collector, Katni. Alongwith the application, petitioner shall enclose
copy of this petition arnid order dated 5.8.2005 of'the S. D 0. Vi_]ayraghavgarh
for ready reference of the Collector, Katni. .

(i) On filing aforesaid application, the Collector, Katni shall look into

the matter and expedite the hearing of the case and shall make all endeavour-

to decide the matter expeditiously as far as possible within three moxrths
" from the date of receipt of the aforesaid application." .

In pursuance of Annexure/R-1, learned Collector, Kaim recorded the
evidence and passed a final order on 16.1. 2007 which is impugned herein as
Annexure/P-1

5. Shri Rohit Arya, learned Sr. Advocate Shri G.P. Singh, learned Govt.
. Advocate and Shri R.S. Verma, learned Advocate made their extensive
submissions. .

6. - As a preliminary objection, it is contended that the order under Section 36
- of the Panchayat Raj Adhiniyam is appeallable The petitioner ought to have
availed the alternative remedy under the provisions of M.P. Panchayat (Appeal
and Revision) Rules, 1995. Suffice it to say, that the writ petition having been
admitted on 12.3.2007, it would not be proper to disiiss the petition on the ground
of availability of alternative remedy  This v+ a settled position of law as laid down
by the Ap=+4 ¢Court in the case of Hirdiy Nurain Vs. Income Tax Officer, Bareilly

—_ ———— T
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(AIR 1971 SC 33). Division Bench of this Court also following the decision of

the Apex Court in Hirday Narain s case (supra) held in the case of Tata Exports ‘

Ltd. Vs. The Union of India and others 1986 M.P.L.J. 561 that once a petition
has been admitted it could not be dismissed on the ground of alternative remedy.
Thus, the the preliminary objection is without any substance and is hereby rejected.

7. Shri Rohit Arya, learned Sr. Advocate forcefully submitted that jurisdiction

to decide an election petition of Gram Panchayat is vested in §.D.O.(Revenue)

by virtue of Clause-(i) of sub-section (1) of Section 122 of Panchayat Raj
Adhiniyam which reads as under :- L L
"122. Election petition.- (1) An election under this Act shall be called in
question only by a petition presented in-the prescribed manner :- -
(). in case of [Gram Panchayat or Gram Sabha] to the Sub-
Divisional Officer (Revenue); - ' ¥ -
_ (i) In case of Janpad Panchayat to the Collector; and
(iii) In case of Zila Panchayat to the Divisional Commissioner and
not otherwise." :

In the light of the aforesaid provision it is contended that the validity of the

election of the petitioner could be examined only by S.D.0.(Revenue) and not by
the Collector. Even, the High Court by passing an order on 4.10.2006 in W.P.
No.13747/2006 vide Annexure/R-1 could not -have conferred jurisdiction on
‘Collector, Katni to decide the election dispute. This contention of the learned

senior counsel in my opinion is beyond dispute. However, it is to be examined .

that whether the petition marked as Annexure/P-3 which contains ground of
disqualification of the petitioner by virtue of clause (m) of sub-section (1) of Section

36 of Panchayat Raj Adhiniyam may be treated as petition under Section 36 of -

the said Act. Leamned senior counsel Shri Rohit Arya vehemently conténded that

the Collector, Katni assumed jurisdiction under Section 36 of the said Act and has

virtually decided the election petition under the garb of the said provision.
8.  Relevant portion of Section 36 is as follows :- '

"36. Disqualification for being office bearer of Panchayat.- (1) No person - i

shall be eligible to be an office-bearer of Panchayat who-

@), ®), ©, @, (&), ), (&), @), (), (), &) woerrvrreees —

(D) ‘“is'so disqualified by or under any law made by the legislature of the
" State. : S

(th) has more than two ﬁving children one of whom is bomn on or after the
26th day of January, 2001.

(2) If any person having been elected as an office. bearer of Panchayat :-

(2) subsequently becomes subject to any of the disqualification mentioned
in sub-section (1) and such disqualification is not removable or being

RACLA I
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removable is not removed [or becomes office bearer concealing his

disqualificati r it which_has not bee estioned decided by an
electi iti der Section 122]; (underlined by me)
(b), (€) wverreenen

(3) In every case the authority competent to decide whether a vacancy
has occurred under the sub-section (2) shall be Collector in respect of Gram
Panchayat and Janpad Panchayat and Commissioner in respect of Zila
Parishad who may give his decision either on an application made to him by
any person or on his own motion. Until, the Collector or the Commissioner,
as the case may be, decides that the vacancy has occurred, the person shall
not cease to be an office bearer :

Provided that no order shall passed under this sub-section against any
office bearer without giving him a reasonable opportunity of Pe_ing heard.

(4) Any person aggrieved by the decision of Collector or Commis‘sibper, as
the case may be, under sub-section (3), may, within a period of 30 days
from the date of such decision appeal to Commissioner or Board of Revenue
respectively whose orders in such appeal shall be final." |

9,  Thus, sub-section (3) clearly confers jurisdiction on Collector to decide
whether the vacancy has occurred under sub-section (ii). Under sub-section (ii)
if any person having been elected as office bearer of Panchayat becomes officer
bearer concealing his disqualification for it which has not been questioned or decided
in election petition under Section 122, the Collector of the district is empowered to
decide the question of disqualification and consequent occurrence of the vacancy’
due to it. Shri Rohit Arya, learned senior counsel contended that if disqualification
exists prior to submission of nomination form, an election petition is the only remedy
against an elected office bearer and an application under Section 36 would not be
maintainable. This submission is clearly opposed to the underlined portion of
clause (a) (supra) which lays down that if any persor having been elected as an
office bearer of Panchayat becomes office bearer concealing his disqualification
for it which has not been questioned and decided by any election petition under
Section 122 shall subject to the provisions of sub-section (3), cease to be such
office bearer and his office shall become vacant.

10. Petition, though captioned as under Section 122 of Panchayat Raj Adhiniyam
was directed to be decided by the Collector, Katni perhaps in the light of the
provisions of Clause (1) and (m) of sub-section (1) of Section 36. Since, the
S.D.O. Vijaraghavgarh had already referred it to the Collector, Katni, it is obvious
that the disqualification of the petitioner on the aforesaid ground was not questioned -
and decided by election petition under Section 122 of Panchayat Raj Adhiniyam.
In view of the language of clause (a) of sub-section (2} of Section 36 it may be
said that the petition for disqualification of office bearer of Gram Panchayat on

. _the ground of concealment of 1dCIS causing quuahﬁcatlon would not be ténable

-
agr-:
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if such disqualification has been questioned and decided by election petition under
Section 122,

11, Inthe instant case, the disqualification of the petitioner on account of having
given birth to the last child (with two or more already living children) was not
admittedly-decided in any election petition under Section 122 and thus, there was
no legal impediment in deciding the petition marked as Annexure/P-3 by the
Collector, Katni under Section 36 of the Panchayat Raj Adhiniyam. Although,
there is no specific mention in Annexure/R-1 that this Court treated the petition
(Annexure/P-3) as under Section 36 but perhaps it was the intention of this Court
while passing the order marked as Annexure/R-1 directing thereby the Collector,
Katni to decide the petition contained in Annexure/P-3 as one under Section 36 of
Panchayat Raj Adhiniyam. If the matter is viewed from this angle, Annexure/R-
1 would not amount to conferring jurisdiction on the Collector, Katni but merely
amounts to a direction to him to decide the petition obviously in the light of the
"allegations contained in it pertaining to the disqualification of the petitioner on the
ground of having given birth to a child in excess of two living children on or after

26.1.2001. Accordingly, I find that the Collector, Katni has acted w1th1n jurisdiction-

and the impugned order does not suffer for want of it.

12. It is contended by Shri Rohit Arya, learned senior counsel that Clause (m)
has been omitted from sub-section {1) of Section 36 w.e.f. 1.9.2006 and the Iearned
Collector, Katni has committed an illegality in basing his order on the deleted
provision of law. Clause (m) was inserted in the year 2000 which provided that
a person shall be disqualified in the election to be an office bearer if he has more
than two living children one of whom is born on or after the 26th day of January,
2001. This clause was deleted by the Madhya Pradesh Panchayat Raj Avam
Gram Swaraj (Sanshodhan) Adhiniyam, 2006 (Act No.27 of 2006). Act No.27
of 2006 was published in the M.P. Gazette (Extra-ordinary) dated 1.9.2006. Thus,
the deletion has been effected in prospective manner and no retrospective effect
is found to have been given by Act No.27 of 2006. Election was held, result was
declared and affidavits were submitted after 1.9.2006. Thus, on all the crucial
dates clause (m) was in force and was equally effective and a person having two
living children and giving birth to the next child on or after 26.1.2001 did incur a
disqualification by virtue of the said clause and was not eligible to be an office
bearer of Gram Panchayat on the aforesaid crucial dates. Accordingly, it is
found that the impugned order is not based on any non-existing legal provision.

13.  Further contention of Shri Rohit Arya, learned senior counsel is that a
reasonable opportunity of hearing was not granted to the petitioner as required by
the proviso to sub-section (3) of Section 36. There was no authentic evidence to
hold that the fourth child of the petitioner was born on or after 26.1.2001. Document
relied upon by the learned Collector, Katni were not supplied to the petitioner and
therefore, they could not be looked into and relied upon while passing the impugned
order. Although, the learned senior counsel orally submitted that the fourth issue

w!
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was born on 4.11.2000, it may be seen that such defence/stand was not taken
before the Collector, Katni. Petitioner was adlmttedly served with. the show
cause notice by respondent No.2. She did not submit any reply to the petition
which was directed to be decided by this Court vide Annexure/R-1. She did not
submit any written statement before the ‘Collector, Katni and did not take any
specific stand that the fourth child was born on any particular date priorto26.1.2001.

She had filed written submissions before the Collector, Katni which is on record
as Annexure/P-6.. Even in there written si:bniiss_ions, no.date was specified with
respect to date of birth of the fourth child. The défence of the petitioner was
merely of denial without taking any specific stand. On the other hand doctor's
certificate Annexure/P-10 is on record which: certifies that the fourth child was
born.on 13.5.2003. This certificate was prepared.and issued on the basis of
various authentic record like Annexure/P-9 and P-11 to P-14. True copy of the -
birth register is on record whetein the child is shown to have born on 13.5.2003.

Mrs. Dorthi Charles was examined who was working on the post of A.N.M. in
the Primary Health Centre, Vijayraghavgarh. Medical Officer, namely, Dr. Vinod
Kumar was also examined who verified that the last issue of the petitioner was
born on 13.5.2003.  Thus, in the- light of the evidence on record, it is found that
the Collector, Katni has not recorded any perverse finding in holding that the last
child of the petitioner was born after 26.1,2001. This apart, Smt. Kalpana Tiwari
has also been examiried who was Anganwadi Worker i in village Badari: The case
before the Collector, Katni proceeded on the basis of preponderance of probabilities
and in the absence of any evidence by the petltroner the Collecmr is not found to
have recorded any perverse ﬁndmg . : -

14.  Shri Rohit Arya, learned senior-counsel made a feeble attempt on the ground
that the petition having been submltted after the prescribed period of limitation

_ oughtto have been dismissed ori the ground of limitation, moreso, becausé there is

no provision for condonation of delay in the matter of election petition. Suffice it
to say that this Court has already held that the petition has been treated as under
Section 36 of the Panchayat, Ra_] Adhuuyam and no hmltanon is provided in law
for such a petmon .

15. Inthe totahty of facts and circumstances, I.do not find a.ny merit in the writ
petition and the same is hereby dismissed, however with no order as to costs.

“ Petition dzsmrssed
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LL.R. [2008] M. P, 1690
.° WRIT PETITION
Before Mr. Justice S.K. Seth

11 April, 2008*
GUIRATI SAMAIJ, UJJAIN e __Petitioner
Vs. ’ : o .
COMMISSIONER OF INCOME TAX, UJJA]N : Respondent

Income Tax Act-(43 of 1961), Section 80G(S)(vi) - ermpnon Jrom income
tax - Denied by the Commissioner - Object of the trust to promote and improve
social or moral or material condition of a.community - Held - Object can not be

considered as charitable in nature - Petition dismissed. ] " (Para 4) -

)

AR AR (1961 FT 43), GRT-8050{5)(vi) — IR ¥ g2 — AT L

TR PR far ar — mﬁmwﬁmmﬁmmmﬁqﬁraﬁwﬁ
R GEIR ARl — afafeiRe - aﬁmmwﬁwaﬁwww% AT @ |
-Case referred :
256 ITR (2002) 277
' ORDER

S.X. Srn, J. :~This petltxon although captioned as petition under Artlcle 226 in
fact it is petition under Article 227 of the Constitution of India. It is directed againstthe

order dated 25/28.8.2006 passed by the Commissioner of Income Tax, Ujjain. By the

order impugned, Cominissiofier .of Income Tax, Ujjain has. rejected the peutloners' L
application dated 17.1.2006 for grant of exemption u/s. 80G(5) (vi) of the Income Tax -

Act, 1961 (}wremaﬁer referred to as "the Act" for short).

2. The petitioner, Gujrati Sama_], Ujjain is a registered trust u/s. 12A of the

Act. The objects of the petitioner trust admiittedly are as under :~
. M- aﬁqwﬂﬁmﬁa@ﬁgﬂmﬁ@tﬁw#
AT, SRR, mmmﬁﬁaﬁm?m@mé‘ém Tehell
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?E«FFITI
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& mmmmmwaﬁml
mﬁmﬁmﬂmm%mmﬁmaﬁrmmﬁw
a@a&sﬁnl
m%m%ﬁqmwﬁwm@?mmt

- ST ATEAT % el ey 3 fvu AT e erafsT e S

*W.P. No. 947/2008 (Indore)
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3. Learned counsel for the petitioner submitted that petitioner trust has been
registered way back in the year 1974 by order dated 28.2.1974.and now, the
Commissioner, Income Tax, Ujjain cannot sit in appeal over the orders passed by
his predecessors. It is also submitted that if any donation is made by a person, he
would not be entitled for the deduction under the provisions of the Act for want of

- exemption w/s, 80G of the Act. Learned counsel for the petitioner placed reliance

on a Single Bench decision of this Court reported in 256 TTR (2002) 277 in the
case of M, P Madhyam vs. Commissioner of Income Tax & others in support
of his submission that once registration is granted, then it is binding on the Income’
Tax authorities. ' - ; : - EA

4.  After having, heard learned counsel for the petitioner at length and going
through the material available on record, we are of the view that Commissioner,
Income Tax, Uijain by the order impugned has rightly held that main objects of the

. petitioner trust do not fall in the category of charity in nature. Before arriving at

this finding, a show-cause notice was given to the petitioner and after affording
opportunity of hearing, the aforesaid finding was recorded considering the relevant
case-law on the subject. A categorical finding was recorded that the object of

Gujrati- Samaj, Ujjain is to promote and improve the social or moral or.material _ -

condition of a community cannot be considered as charitable in natitre. The burden
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- in such a situation is always on the petitioner to prove that the income earned by

it is solely for charitable purposes and if the said burden is not discharged, then
such an assessee is not entitled to claim as a matter of right the exemption

certification under the Act. A trust is required to fulfil the conditions specified in

Sub-section (5) of Section 80-G. The real purpose of the trust is to be found out
and not just the ostensible purpose. It is only when the specified conditions are
fulfilled then only a‘trust is entitled to exemption u/s. 80-G (5) of the Act.

5. Inview of the foregoing discussion, we do not find any merit and. subétance

-in the writ petition. Same is hereby dismissed summanly, without any order as to

costs.

Petition dismissed.

LL.R. [2008] M. P., 1692
WRIT PETITION
Before Mr. Justice S.C. Sharma
11 April, 2008* .

UNION OF INDIA & ors. ... Petitioners
Vs. " oo .
M/S N.J. DEVANI BUILDERS PVT. LTD. ' ... Respondent -

Arbitration and Conciliation Act (26 of 1996), Sections 34 & 36 -

Applicability of the Act - Respondent awarded contract but was not able fo complete
it within stipulated period and thus a dispute arose - Sole Arbitrator passed an

award in favour of respondent - Pefitioners challenged the award w'’s 34 of the '

Act before the District Court Gwalior - Application for setting aside the Award
dismissed - Respondent filed application w's 36 for enforcement of the award -
Held - As the petitioner has filed an application w's 34 of the Act for setting aside

the award and the respondent filed an application /s 36 for enforcement of the

award the parties have themselves accepted the applicability of the Act by their
own conduct - Petition dismissed. (Paras 11 & 14)
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Cases referred : |
(1999) 9 SCC 334, (2003) 6 SCC 36.

-

*W.P. No.1398/2007 (Gwalior)
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" KK Sharma, A.S.G., for the petitioners.
Arvind Dudawar, for the respondent.

ORDER

S.C. SHARMA, J.:— The petitioners / Union of India and its functionaries
have filed the present petition under Article 227 of the Constitution of India and
prayed for quashing the orders passed by the VI Additional District Judge, Gwalior
dated 10th March, 2004 (Annexure P/1), 21st April, 2004 {Annexure P/2) and
30th April, 2004 (Annexure P/3) in execution case No.31-0f 2003. “The contention
of the petitioners is that a tender was floated in respect of certain work under the
control of the Garrison Engineer (Air Force), Mabharajpura, Gwalior and the tender
of the respondent was accepted. It has been further stated that the respondent
was required to complete the work within a period of eighteen months from the
date of award of the contract. It has also been alleged that the respondent was
unable to complete the work within the time stipulated as per the terms and
conditions of the agreement but physically completed the work on 12th Qctober,
1991. It has been further stated that the respondent raised a dispute with regard
to the extra claims and as they were not settled, the matter was referred for

- arbitration. The sole arbitrator appointed in the matter has delivered the award on

21st December, 2000. It has been further stated by the petitioners that the
respondent has preferred an application under sections 14 and 17 of the Arbitration
Act, 1940 before the civil Court at Ahmedabad, State of Gujarat for making the
. award as the Rule of the Court.”" A reply was submitted by the present petitionérs
before the civil Court at Ahmedabad and it has been stated in the present writ
petition that the said miscellaneous civil case is still pending before the civil Court
. at Ahmedabad. It has also been stated in the writ petition that the respondent,
later on,-preferred an execution application before the Sixth Additional District
Judge, Gwalior under section 36 of the Arbitration and Conciliation Act, 1996
(hereinafier referred to as the Act of 1996) and on 29th October, 2003 notices
were issued by the executing Court. A reply-was submitted by the Garrison
Engineer, petitioner No.3 and it was stated in the reply that parallel proceedings in
respect of the same award cannot be permitted to continue. It has been further
stated that in spite there being an objection regarding maintainability of the execution
proceedings, the learned Sixth Additional District Judge, Gwalior has proceeded
ahead in the matter without deciding the objections with regard to maintainability
of the execution proceedings vide ofdér dated 10th March, 2004 and issued direction
for issuance of warrant of attachment. The petitioners being aggrieved by the
orders passed by the executing Court have’ initially preferred a Miscellaneous
. Appeal before this Court and the same was registered as M.A.No.448 of 2004
and an interim order was passed on 14th May, 2004.. However, a Division Bench

of this Court vide order dated 29th January, 2007 disposed of the aforesaid - .

miscellaneous appeal granting liberty to the petitioners to file a petition under
Article 227 of the Constitution to challenge the interlocutory orders passed by the
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Sixth Additional District Judge, Gwalior. The petitioners thereafter filed the present

petmon challenging the orders passed by the Sixth Additional District Judge, Gwalior.

in the execution proceedings.

2. The sole respondent has filed return and in the retumn, it has been stated by
the respondent that the orders impugned dated 10th March, 2004 (Annexure P/1),
dated 21st April, 2004 (Annexure P/2) and dated 30th April, 2004 (Annexure P/3)
passed by the learned Sixth Additional District Judge, Gwalior in execution case
No.31 of 2003 now pending in the Court of the Second Additional District Judge,
Gwalior as case No.55/2005 have been challenged in the year 2007, and therefore,
the petition deserves to be dismissed on the ground of delay and laches. It has
been further stated by the respondent that the execution proceedings have been
initiated under section 36 of the Arbitration and Conciliation Act, 1996 . The
stand of the respondent is that the work in question was completed in the year
1990-91 and the petitioners have not made payment to the respondent and as the
payment was not being done, the matter was referred for arbitration and the sole
arbitrator delivered the award on 21st December, 2000. It has also been stated in
the return that an application was preferred by the petitioners under section 34 of
the Act of 1996 for setting aside the award passed by the sole arbitrator and the
same was dismissed vide order dated 10th September, 2003 by the learned Court,
copy whereof has been brought on record as Annexure R/1. It has been further
stated in the return that afier dismissal of the application preferred by the petitioners

under section 34 of the Act, the same has not been challenged by-the petitioners -

before any forum, and therefore, the award has attained finality.

3.  The contention of the respondent is that the agreement was executed and
the work was completed at Gwalior, and therefore, the civil Courts at Gwalior
have jurisdiction in the matter. It has also been pointed out that the application
preferred beforé the Ahmadabad Civil Court for making the award as the Rule

of the Court had been withdrawn, and therefore, it is not a case of parallel .

proceeding pending before two Courts as averred by the petitioners. The
respondent further contended that the order passed by the Sixth Additional
District Judge, Gwalior does not suffer from any legal infirmity and prays for
dismissal of the petition. '

4. After having heard learned counsel for the parties and on perusal of the
record, it is evident that in the present matter, a sole arbitrator was appointed
by the petitioners and the arbitrator has delivered the award in question on 21st
December 2000. The petitioners being aggrieved by the award passed by the
arbitrator have preferred an application under section 34 of the Act of 1996, for
setting aside the award but the same was dismissed vide order dated 10th
September 2003 (Annexure R/1), and the same has not been cha]lenged by the
petitioners till date, therefore. the award has attained finality. 1t is further
evident from the material available on record that initially the respondent has
preferred an apphicaison i making the award Rule of the Court before the Civil

vy
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" Court at Ahmadabad, however, the_same hds been w1thdrawn subsequenﬂy by RN
~ the respondent. It is. further. evident from the material on record that before the™

- “civil Court at Almadabad,, an objection was raised by the petitioners with regatd
. - tothejurisdiction and r’namtamabllrty of the apphcatlon filed by the resporident for

making the award passed by the arbitrator as the Rule of the Couit before the
civil Court at Ahmadabad on: the ground that the construction ~work™ has been -
carried out Mahara]pura near Gwalior,’ State of ‘Madhya Pradeshi, therefore the

- civil Court at Ahmadabad does not have any Junsdrctlon to entertain any such
- appllcatron ’

5.. As the agreement in questlon was eaecuted work has been carried out
and some paymerit towards the work carried out by the respondent was made in
Gwalior, hence “this Court is of the firm opinion that the executing Court.at -
Gwalior has jurisdiction to deal with the application filed by the respondent for
execunon of the award passed by the arbitrator.under the provisions of the Act

- of 1996. The record further indicated that against the award passed by sole
-arbitrator, the petltloners ‘have preferred an appheatron ‘under section 34 of the

Act of 1996, for setting aside the arbitral award passed by the arbitrator and the

- same has been rejected by the Sixth Additional District Judge, Gwalior vide order
- ‘dated- IOth September 2003, Thus initially, the petitioners ‘initiated the proceedmgs

for settmg aside the award “under the provisions of the Act of 1996 but have not _

. challeriged the ‘order passed in that regard by the competent Court and the same =
" has resulted in attammg finahty of the award passed by the sole arbltrator

6 The respondent has ﬁled an application under the provisions of section 36
of the Act of 1996 for enforcement of the arbitral“award dated 21st Decembet,
2000 passed by the' sole, arbltrator The seetlon 36 of the Act of 1996 is relevant
whlch reads as under: * ' : .
Enforcement— Where the t1me for makmg an apphcatlon to. set a51de the
arbitral award under section 34 has expired, or such application having
. been made, it has been, refused, the, award shall be enforced under the
" Code of Civil procedure 1908 (5-of 1908) in the same manner as 1f it were
a decree of the Coutt.” ‘

7. Thus, this Court is of the oplmon that the respondent has preferred an

~appheat1on under section 36-of the Act of . 1996 for execution of the award in

question in accordanceé with the: provisions of law. -

8. During the course of .argunients, it'was also argued by thie learned
‘Assistant Solicitor General on behalf of the petitioners that the proceedings for:

" arbitration have taken place under the provisions of the Arbitration Act,-1940,

and therefore, the prowsrons ‘of the Act. of 1996 are rot apphcable in the facts- .

and cueumstances of the present case

T T ..'-11

~9, “From'a bare perusal of the entire matenal avallable on record, 1t 18, emdentﬁ e |
) .that the sole arbrtrator has proceeded to decrde the drspute in questxo ' under the'
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provisions of the the Act of 1996. Annexure R/4 dated 31stJuly, 2000 is a written
statement filed under the signature of Shri S N Chatter_]ee Brig Chief Engineer.

The defence on behalf of the Union of India to the. statement of the claim made .

by the respondent (contractor)-has been made under the provisions of the Act of

1996 on 20th September 2000 vide Annexure R/S. Again, it has beeri categorically. .

mentjoned that the reply has been filed under the Act of 1996. Not only this, the
award was challenged under section 34 of the Act of 1996 by the petitioners
before the civil Court.at Gwalior, however, the application was dismissed by the
learned Court vide order dated 10th Septembier, 2003 (Annexure R/1). Section 34
of the Act of 1996 reads as ‘under:

“Application for setting aside arbitral award.- (1) Recourse to a Court against
an arbitral award may be made only by an application for setting aside such
award in accordanqe with sub- section (2) and sub-section (3). :

(2)- " An arbitral award may be set aside by the Court only if-
(a)  the party making the application furnishes proofithat-’
.- (i) a party was under some incapacity,or

" (ii) the arbitration agreement is not valid under-the law to which the
parties have subjected it or, failing any indication thereon, under the
law for the time being in force; or

(iii) the party making the application was not given proper notice of
the appointment of an arbitrator or of the arbitral proceedmgs or
was otherwise unable to present his case; or

(iv) the arbitral award deals with a dispute not contemplated by or
not_falling within the terms of the submission to arbitration, or it
"contain§ decisions on matters beyond the scope.of the submxssxon
to arbitration: -

provided that, if the decisions on matters submitted to arbitration
can be separated from those not so submitted, only that part of the arbitral
award which contains decisions on matters not submitted to arbitration may
be set aside;or

(v) the composmon of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of ‘the parties, unless
such agreement was in conflict with a provision of this Part from
which the parties cannot derogate, or, fallmg such agreement, was
not in accordance with this part;or ‘ K .

(b) the Court finds that -

_ (i) the subject matter of the dlspute is not capable of settlement by
arbitration undér the law for the time being in force, or

(ii) the arbitral-award is in conflict with the public policy of India.

fw
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Explanation.- Without prejudice to.the generality of sub-clause (i2) it 15

_hereby declared, for the avoidance of any doubt, that an award is in conflict

with the public policy of India if the making of the award was induced or
affected by fraud or corruption or was in violation of section 75 or section

. 81.

(3) An application for setting aside may not be made after three months
have elapsed from the date on which the party making that application had
received the arbitral award or, if a request had been made under section 33,
from the date on which that request had been disposed of by the arbitral
tribunal.” ' '

provided that if the Court is satisfied that the applicant was prevented
by sufficient cause from making the application within the said period
of three months it may entertain the application within a further

. period of thirty days, but not thereafter.

(4) On receipt of an aﬁplication under sub-s'cction (1), the Court may,
where it is appropriate and it is so requested by a party, adjourn the
proceedings for a period of time determined by it in order to give the arbitral

tribunal an opportunity to resume the arbitral proceedings or to take such
other action as in the opinion of arbitral tribunal will eliminate the grounds -

for setting aside the arbitral award.”

-

&

o

10. - In the backdrop of the aforesaid facts and the-provisions of law, the Apex

Court in the case of Thyssen Stahlu Union GMBH vs. -Steel Authority of
India Limited, (1999) 9 SCC 334 as held under: :

“Qection 85(2)(a) of the new Act is in two limbs: (1) provisions of the old
Act shall apply in relation to arbitral proceedings which commenced before
the new Act came into force unless otherwise agreed by the parties, and
(2) the new Act shall in relation to arbitral proceedings which commenced
on or after the new Act came into force, The first limb can further be
bifurcated into two: (a) provisions of the old Act shall apply in relationto_-
arbitral proceedings commenced before the new Act came into force, and -
(b) the old Act will not apply in such cases where the parties agree that it
will not apply in relation to arbitral proceedings which commenced before
the new Act came into force. The expression “in relation to” is- of the
widest import as held by various decisions of this Court in Doypack Systems
(p) Ltd.(1988) 2 SCC 299, Mansukhlal Dhanraj Jain (1995) 2 SCC 665,
Dhanrajamal Gobindram AIR 1961 SC 1285 and Navin Chimicals Mfg
(1993) 4 SCC 320 This expression “in relation to” has to be given full effect
to, particularly when read in conjunction with the words “the provisions” of
the old Act. That would mean that the old Act will apply to the whole
gambit of arbitration culminating in the enforcement of the award. If it was
not so, only the word “to” could have sufficed and when the legisiature has
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used the expression “in relation to”, a proper meaning has to be given. This
expression does not admit of restrictive meaninig. The first limb of Section
85(2)(2) is not a limited saving clause. X saves not only the proceedings
pending at the time of enforcement of the award under that Act.”.

11.  In the present case, from the aforesaid, it is clear that the petitioners have
filed an objection before the arbitrator under-the provisions of the Act of 1996,
More over, the Union of India and its functionaries have challenged the award
passed by the sole arbitrator under section 34 of the Act of 1996, and therefore, -

the parties by their own conduct have accepted the applicability. of the Act of -

1996. In view of the above, there remains no manner of doubt that the provisions
of the Act of 1996 are applicable in the facts and circumstances of the present

case, and therefore, the respondent was justified in filing the application imc]e:_‘ e

section 36 of the Act of 1996 for execution of the award in question. )
12. The Apex Court in the case of Delhi Transport Corporation Limited vs.

Rose Advertising, (2003) 6.SCC 36 has observed.that only conduct of the

proceedings can be looked at to ascertain whether the Act of 1940 or the Act of

1996 shall be applicable and it has been held in.paragraphs 5 and 7 as under: o

“...... The conduct of the arbitration proseedings énd the participation of
the parties therein shows that the parties acted under-the 1996, Bven the
arbitrator proceeded on that understanding and gave his award in pursuance
‘of the 1996 Act. Therefore; ‘the impugned judgment of the High Couri
appears to be totally unassailable. We are unable to find any ground or
reason to differ with the view taken; by the High Court on the main issue. - .
The question whether time for making an application for setting aside an
award can be extended will have to bé decided as and when.an application
for that' purpose is made. Then afone the stage for djudicial decisiononthe -
point will arise. Therefore, at this stage we need not go into this question,

the same is left open to be decided as and when occasion arises.:....” -

_13. 7 In the present case, there'was 4 _specific clause iﬁ't_liehg'reement between = -

_ the parties, i.e., condition NO.S_-I which read as under;z: = - . . .
T “Laws governing the contract .- This contract shall be’ govermed by the

Indian laws for the time being in force.” . - _ _
14.  Inview of the aforesaid conclusion and by their. own conduct, the parties

have accepted the applicability of the provisions of the Act of 1996 and the -

execution proceedings have been preferred by the respondent under the ﬁ'?)visioqs
of section 36 of the Act of 1996 before the Sixth Additional District Judge,
Ghwalior which does not warrant any interference in the present proceedings.

15. Accordingly, this Court is of the firm opinion that the orders impugned in
this petition dated 10th March, 2004 (Annexure P{1), dated 21st April, 2004
(Annexure P/2) and datet_'l 30th April, 2004 (Annexure P/3) passed by learned

i,
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Sixth Additional District Judge; Gwalior does not suffer from any vice or non-

" application of mind warranting interference in these proceedings under Article

227 of the Constitution.

16. The writ petition deserves to be and is bereby dismissed. No order as to
cost. '
Petition dismissed.

D .

I.L.R. [2008] M. P., 1699
WRIT PETITION
Before Mr. Justice S. C. Sharma

) 22 April, 2008* i
HK. KALA & anr. . cT ... Petitioners
Vs. . .
STATE OF M.P. . ... Respondent

Factories Act (63 of 1948), Sections 9, 92 & 105 - Powers of Factory
Inspector - Maintainability of Complaint - Petitioner No.l working as Chief
Workshop Manager and Petitioner No, 2 working as Deputy Chief Mechanical
Engineer in Deep Paint Plant in Gwalior - They are Occupiers as per definition
of the Act - A small explosion took place on 05.04.2002 - Factory Inspector
appointed u/s 8 of the Act - On the basis of his report prosecution u/s 92
launched against petitioners - Held - Factory Inspector is empowered fo visit

" factory within the local limits for which heis appointed along with assistants

i.e. experts - He went alone in the factory - His report was not based on the
reports of Assistants -Factory Inspector was not an Expert - He violated
provision of Section 9 and thus prosecution on the basis of his report liable
to set .aside - Petition Allowed. : (Paras 3 to 5)

mmmﬁﬁvm(194a$r63),amﬁ'9,92?105—mmﬁﬁwaﬁ
mﬁaﬁ-—qﬁaﬁaﬁmvﬁw—mﬁmﬁﬂmmﬁﬁ%ma%mﬁaﬁzaﬁﬁ
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aﬁqﬁﬂﬁa%mﬂ‘&aﬁixw%—osmzoozaﬁw@aﬁvﬁagm—ar@rﬁwa‘ﬂ
ma%m%amﬁﬁmﬁgﬁgan—muﬁﬁaﬂﬁwmmgzﬁm
W%ﬁwmww—aﬁﬁﬂﬁﬂ-mﬁﬁﬁ%mmw
$mmm%ﬁgﬁ@n%mamﬁﬂﬁ$wmﬁwmmm
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qﬁm—mﬂﬁﬁmﬁﬂmﬁm—aﬁmg%wﬂmwmeﬁt
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H.D. Gupta with S.B. Gupta, for the petitioners.

Praveen Newaskar, Dy.A.G., for the respondent/State.

*W.P. No.360/2005 (Gwalior)
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~ ORDER

S.C. Smarma, J. :~The petitioners before this Court under Article 227 of
the Constitution are the Officers of the Rail Spring Factory, Sitholi, Gwalior. The
petitioners have filed the present petition challenging the order datéd 18th Jannary,
2005 passed by Labour Court No. 1, Gwalior in case no. 180/2002, by which, their
application for dismissal of the complaint preferred before the Labour Court No.
1, Gwalior under.Section 105 of the Factories Act, 1948 (hereinafter referred to
as 'the Act') has been turned down. '

2. The facts in brief necessary for disposal of the present petition are that the
petitioner No. 1 is working as the Chief Workshop Manager and petitioner No. 2

is working as the Deputy Chief Mechanical Engineer, are the occupiers within the .

definition of the Act. -The Rail Spring Factory, Shitoli has a Deep Paint Plant
located at Shitoli, Gwalior and on 05.04.2002 a small explosion took place in the
Deep Paint Plant. The Factory Inspector was appointed under the provisions ‘of
Section 08 of the Act who inspected the factory and submitted his report. On the
basis of his report, a prosecution was initiated under Section 92 of the Act. The
petitioners submitted an objection regarding maimntainability of the complaint and it

was stated by the petitioners that the Factory Inspector has violated the provisions )

of the Act and, therefore, the petitioners. cannot be prosecuted. It is also argued
on behalf of the petitioners before this Court that the factory in question is under
the control of the Union of India and the petitioners are the senior officers working
- under the Union of India. It has been further stated that because of the incident

in question, which took place on acéount of explosion in the factory neither any .

causality has taken place fior any injury has been caused to any workman as it
was a simple and small explosion occurred in the Deep Paint Plant. |

3. Chapter 2 of the Act deals with inspecting spot which includes the -inspeétor_

also. Section 9 of the Act read as under:=

9. Powers of Inspectors:- Subject to .any rules. made in this behalf, an
Inspector may, within the local limits for which he is appointed; '
(2) enter, with such assistants, being persons in the service of the
Government, or any local or other public authority, (or with an expért)
as he thinks fit, any place which is used, or which he has reason tc
believe is.used, as a factory; . _ Lo
(b) make examination of the premises, plant, machinery, article or
substance; '
(c) inquire into any accident or dangerous. occurrence, whether
resulting in bodily injury, disability or not, and take on the spot or
otherwise statements of any person which he may consider .
necessary for such inquiry; : .

(d) require the production of any' prescribed registered or any other
document relating to the factory;

+4
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(e) seize, or take copies of, any register, record or other document
or any portion thereof as he may consider necessary in respect of

any offence under this Act, which he has reason to believe, has
been committed;

(f) direct the occupier that any premises or any part thereof; or
anything lying therein, shall be left undisturbed (whether generally
or in particular respects) for so long as is necessary for the purpose
of any examination under clause (b);

(g) take measurements and photographs and make such recordings .
as he considers necessary for the purpose of any examination under
clause (b), taking with him any necessary instrument or equipment; ..

(h) in case of any article or substance found in any premises, being |
an article or substance which appears to him as having caused or is
likely to cause danger to the health or safety of the wotkers, direct
it to. be dismantled or subject it to any process-or test (but not so as
to damage or destroy it unless the same is, in the circumstances
necessary, for carrying out the purposes of this Act), and take
possession of -any such aiticle or substance or a part thereof, and
: detain it for so long as is necessary for such examination;

(i) exercise such other powers as may be prescribed.

_ Provided that no person shall be compelled under this section to
" answer any question or give any evidence tending to incriminate
himself.” :

From a bare perusal of the aforesaid Section, it is evident that the Inspector

of the factory is empowered to visit the factory within the local limits for which he

was appointed. However, 4t is also provided that while entering into the factory,
he is required to enter into the factory with assistants being persons’in service of
the government or any public authority i.e. an expert.

4.  In'the present case, as already stated earlier that a small explosion has
been taken place, the Factory Inspector could have entered the factory premises
with an expert as provided under Section 9 of the Act, and, that too, such assistants
being persons in service of the government or any local or other public authority.
However, the Factory Inspector all alone went inside the factory and submitted a
report in the matter with regard to the explosion. It is also pertinent to mehtion
that Factory Inspector as already stated above was not a specialist/expert, on the
basis of whose report, the complaint has been entertained under Section 105 of
the Act. This Court is of the considered opinion that the minor explosion took
place at the time when the plant was being switched on, keeping in view the fact
that a small explosion has taken place in the matter when the plant was:being
switched on and in view the provisions of Section 9 of the Act, which have been
violated, no useful purpose would be served for taking any action on the complaint



1702 THE INDIAN LAW REPORTS (M. P. SERIES;. 2008

against the occupiers of the factory as they are not at all responsible for the

explosion in question. It has been stated in the report that three workmen have B

suffered some minor injuries in the matter and proper safety equipments were
available on the spot, and therefore, the report of the Factory Inspector does not
help the respondents to make the petitioners responsible for the explosion. Merely
because the petitioners are occupiers of the factory, they cannot be prosecuted

by filing a complaint under Section 105 of the Act in view of the fact that provisions,_ -

of Section 9 have not been complied with by the Factory Inspector.

5. In view of the aforesaid, this Court is of the opinion that the writ petition
deserves to be and is hereby allowed by setting aside the impugned order dated
18th January, 2005 and the proceedings initiated against the Ppetitioners under
- Section 105 of the Act which are pending before the Labour Court No. 1, are
hereby quashed. No order as to costs.

' Petition allowed.

LL.R. [2008] M. P,, 1702
‘WRIT PETITION
Before Mr. Justice K.K. Lahoti

' ) 24 April, 2008*
HARCHARAN RAIJPALI . ... Petitioner
Vs. N . . : . : :
THE COLLECTOR, TIKAMGARH & ors. - . ... Respondents

A.  Cooperative Societies Act, M.P., 1960 (17 of 1961), Section
58-B (As amended w.e.f. 05.05.2005) - Petitioner retired on 31.08.06 Jrom
the post of Supervisor from Zila Sahkari Kendriya Bank, Tikamgarh - Number
of employees including the petitioner found responsible Jor indulging in
misconduct of defalcation - At the instance of Bank RRC issued by Collector
against the petitioner - Petitioner has challenged RRC in W.P - Held - No
opportunity of hearing given prior to issuance of RRC-as per the provisions
of first proviso of Section 58-B - Bank was not entitled to make a request to
the Collector for issuance of RRC - Such order shall be passed by the Registrar
- RRC issued by the Collector at the request of Bank was without Jurisdiction.

(Paras 10 & 11)
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*W.P. No.8707:2007 (Jabalpur)
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B. Cooperative Societies Act, M.P., 1960 (17 of 1961), Section
84-A - Registrar is competent authority to make request to the Collector for
recovery of amount as arrears of land revenue and not the Society - Neither
certificate was issued by Registrar nor Registrar had determined or

. ascertained the amount as recoverable as an arrears of land revenue -

Issuance of RRC by the Collector was without jurisdiction. (Para 13)

. wEeN affoat s, A9, 1960 (1961 6T 17), ORI 84-7 — 9
Lo & THET D AR W T @ e F B o) FeTey F I Y B IWEER
T TR £ 1 3 e — 7 Ay FRER g WO R T e ok 7 AR
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C. Revenue Recovery Act (1 of 1890), Section 5 - To invoke the
provisions of Section 5, the Collector was required to satisfy himself that a sum
was recoverable as arrears of land revenue and the authority who approached
to the Collector was empowered to make such a request to the Collector and
after satisfying with the aforesaid requirement of law only then the Collector
was empowered to issue RRC and not otherwise. (Para 12)

T, <Tored age SfSFEE (1890 BT 1), OIRT 5 — ORI 5 & SUTHl FY qawd
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Sanjay Patel, for the petitioner. :
PN. Dubey, Dy.A.G., for the respondent No.1 & 2.
Sheel Nagu, for the respondent Nos.4.

ORDER

K.K. Lanort, J. :~In all the aforesaid cases, recovery initiated by respondent
Zila Sahkari Kendriya Bank, Tikamgarh through Revenue Recovery Certificates
(hercinafter referred to as 'RRC' for short) issued by the Collector, Tikamgarh are
under challenge.

2. As the common questions of law are-involved in all the aforesaid cases.
based on similar facts, all these cases are being decided by this common order.

3. In'W.P.No.8707/2007 the petitioner has challenged RRC Annexure P-1 dated
18.4.2007 issued by the Collector, Tikamgarh on the ground that petitioner was an
employee of Zila Sahkari Kendriya Bank, Tikamgarh (hereinafter referred to as
'Bank' for short) and was appointed as the Committee Manager in Prathmik Krishi
Sakha Shahkari Samiti Maryadit, Shivpuri, Kundleshwar, District Tikamgarh. He
was appointed in the year 1975 and continued in the service of the said society.
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He was promoted on the post of Supervisor on 2nd December, 1997 and served in
the Samiti till his retirement on 31.8.2006. The petitioner received a notice from
Tehsildar, Tikamgarh in respect of proceedings initiated against the petitioner on
the basis of RRC issued by the Collector, Tikamgarh on 18 .4.2007. The petitioner
submitted his objections before the Tehsildar and thereafter filed this petition on
following grounds :- ' -

(I)  That no show cause notice was issued or opportunity of hearing
was extended to the petitioner before issuing such an RRC.

(2)  That no such an atnount was due against the betitioner.
(3)  No enquiry was conducted against the petitioner.

On the aforesaid grounds the RRC for Rs.8,78,000/- has been assailed
before this Court. a

4. The respondent no.4 has filed reply in which it is stated that petitioner was
issued a chargesheet on 22.8.2005 as Annexure R-4/1. That Departmental
proceedings could not proceed as the petitioner attained age of superannuation
and retired on 31.8.2006 from the post of Supervisor. In para 6 it is stated that a
detailed investigation was. made by the Deputy Registrar, Cooperative Societies
in respect of complaints of wide spread defalcation of financial assistance extended
by respondents to various primary credit Cooperative Societies including the
respondent Society in which number of employees, including the petitioner were
found responsible for indulging in misconduct of defalcation. In para 7 of the
reply it is stated that the purpose of obtaining 4 decree from the Registrar,
Cooperative Societies is to enable the employee concerned to be afforded an
opportunity of being heard before an order of Tecovery is passed against him. In
the instant case, the reasonable opportunity in the shape of informing the petitioner
of the alleged mis-conduct " of defalcation and conduction of an inquiry were
completed and therefore, the purpose of approaching Registrar Cooperative

Societies for obtaining a decree in this respect was achieved, though by another -

mode. On the aforesaid ground the respondent no.4 submitted that due procedure
was followed and RRC was rightly issued at the instance of respondent no.4 by
the Collector, Tikamgarh. '

The State has adopted the return filed by respondent no.4.
4. In W.P.N0.9324/2007 petitioner Raghuraj Singh has challenged the RRC
Annexure P-1 dated 18.4.2007 issued by the Collector, Tikamgarh at the instance
of respondent no.4 for Rs.4,56,779/- alongwith 18% interest, on the ground that

petitioner has filed a case before the Deputy Registrar, Cooperative Societies
under section 64 of the M_.P.Cooperative Societies Act, 1960 (hereinafter referred

to as "Act of 1960' for short), which is registered as case no.187/2007. During the .

pendency of the case, RRC has been issuned by the Collector. The petitioner on
- receiving notice from the Tehsildar submitted his objection to the Revenue Recovery
Certificate, but without any result. As the petitioner was apprehending recovery

I
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under the RRC, so this petition has been filed on the same grounds which are
raised in W.P.N0.8707/2007 by the petitioner Harcharan Rajpali and one additional
ground that the dispute under section 64 of the Act of 1960 is pending before the
Deputy Registrar, Cooperative Societies. o ) .

5.  The respondent no.4 has filed reply stating - that the petitioner was an
employee of the society and was functioning as its salesman. He defalcated a
sum of Rs.4;56,779/- for which he was proceeded with a Departmental Enquiry
which culminated into issuance of an order of removal from service of the society,
afier affording due and sufficient opportunity to the petitioner. Thereafter various
notices were issued to the petitioner inviting his attention to refund the defalcated
amount to the society, but when no response was made by the petitioner, respondent
no.4 initiated proceedings for issuance of RRC." A copy of notice dated 27.3.2007
is filed on record as Annexure R-4/1. So far as theloss to the society is concerned,
the Deputy Registrar conducted an enquiry as per ‘Annexure R-4/2 in which

_ irregularities were found of the petitioner to the tune of Rs.4,56,779/- and

accordingly the RRC was issued against the petitioner.

It is pertinent to mention here that respondent no.4 has not filed the report of
Departmental Enquiry in the case, showing that any charge was levelled against the
petitioner in respect of alleged defalcation. No particulars of such enquiry has been

" furnished by respondent 10.4 in the return. The €riquiry report Annexure R-4/2 dated
. 2.2.2006.is on record, but alleged defalcation was not subject matter of the Enquiry.”

6. In W.P.No.9448/2007 petitioner Kishor Singh has assailed RRC Annexure
P-1 dated 18.4.2007 issued by the Collector, Tikamgarh at the instance of respondent
no.4 on:the ground that Collector was having no jurisdiction to issue such an
RRC. The RRC which was stated to be issued under the provisions by the Revenue

" Recovery Act, 1890 (hereinafter referred to as 'Act of 1896' for short) but the

provisions of this Act were not applicable. The provisions of the Act of 1960 shall
apply in the matter of petitioner, because the petitioner was an employee. of a
cooperative society. That no détails in respect of recovery amount were furnished
and the recovery was malafide. That no show cause notice or-opportunity of
hearing was extended to the petitioner before issuance of such RRC. .

The respondent no.4 has filed reply in which it is stated that recovery of '

Rs.1,56,521/- was effected against the petitioner without obtaining any decree -

from Reégistrar on the ground that petitioner was involved in defalcation of public

money, which was received by respondent ne.3 Primary Credit Society from
respondent no.4 bank as financial assistance. The petitioner was subjected toa -
Departimental Enquiry in which he ‘was removed from the service as a measure of

~ penalty. Petitioner was duly extended an opportunity of hearing in the Departmental

proceedings conducted briqr to his remoyal and so far as quantification of
defalcation amount is concerned it was duly enquired into by the Deputy Registrar
of the. Cooperative Societies, Tikamgarh as per Annexure R-4/1 who certified
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that petitioner committed uregulanty for an amount of Rs.1,56,52 1!- It was
submitted that after a due.enquiry the Deputy Registrar recorded the aforésaid
finding that the petitioner was involved in defalcation of aforesaid amount of the
Bank and RRC was rightly issued agamst the petitioner.

In this case the respondent no. 4 has not filed any decision of the
-Departmental Enquiry in which the petitioner was removed from service. Apart
from this no document has been filed by respondent no.4 showing that béfore
issuing RRC Annexure P-1, any show cause notice i or opporturuty of hearing was
extended to the petitioner

7. In W.P.No. 9592/2007 petrtloner Balram has assailed RRC Annexure P-2
dated 18.4.2007 for Rs.6,56,719/- and intérest on the grounds that respondent
no.3 Primary Agricultural Creditors Cooperative Societies Ltd, Arora Tehsil-
Baldeogarh, Dist, Tikamgarh filed a dispute before the Deputy Registrar
Cooperative Societies, Tikamgarh as case'no.64-/140-5 by which a TECOVery was

sought against the petitioner for Rs.6,56,719.23p. The aforesaid dispute was . -
allowed by Deputy Registrar by an order dated 28.2.2005 but against this order )

the petitioner preferred an appeal before the Joint Registrar, Cooperative Societies,

' Sagar Division Sagar as appeal no.78-32/2005. By order Annexure P-1 dated
19.5.2005 the order of Deputy Registrar dated 28.2.2005 was set aside and the
matter was remanded back to the Deputy Registrar, Cooperative Societies, .
Tikamgarh with the directions to serve a copy of complaint and documents to the -
petitioner, extend due opportunity of hearing to the pétitioner, record evidence and -

“thereafterto decide the matter afresh. It was submitted that the aforesaid dispute
is still pending before the Deputy Registrar, Cooperative Society, Tikamgarh and
without final adjudication of the dispute the recovery was effected which was not
only illegal but without jurisdiction. Before i issuance of RRC no show caunse notice
or opportunity of hearing was extended to the petrtroner and issuance of such
RRC was without jurisdiction and may be qiashed.

. The respondent no.4 has filed reply in which it is stated that petitioner was
removed from service by order dated 4.11.2006 Annexue R-4/1. The aforesaid -

order was passed after holding due Departmental Enquiry against the pétitionerin .

which the charges were found proved and petitioner was removed from service.

In the said order it was found that petitioner had not deposited the amount which

was recovered by him from the members of the society and thereby committed
defalcation of money of respondent no.4. . In the said order, recovery -of various
- amounts was directed, -

Learned counsel for petitioner submitted that before issuihg the aforesaid
RRC no show cause notice or opportunity of hearing was extended to the petitioner.
Respondents before issuing RRC ought to have extended an opportunity of hearing
to the petitioner and without taking such recourse issuance of RRC was not only
lllegal but also without jurisdiction.

[ (3
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8.  Shri Sheel Nagu appearing for respondent no.4 submitted that it was oot
necessary for the respondents to take recourse under section 64 of Act of 1960,
but under section 58-B as amended by M.P.Cooperative Societies amendment
Act 2004 (No.10/2005) published in the M.P.Rajpatra dated 5.5.2005, the
respondent no.4 was empowered to recover the loss caused to respondent no.4
by enforcing recovery through RRC and in this regard respondent no.4 had taken
the recourse under section 58-B of the Act in which there is no illegality.

To this Shri Sanjay Patel, appearing for petitioner submitted that under '
proviso to section 58-B(1) it was mandatory requirement of law to extend petitioner
a reasonable opportunity of hearing before effecting the aforesaid recovery and
in this case before issuance of RRC no opportunity of hearing was extended to

- the petitioner. ; -

9. Learned counsel appéaring for respondents though opposed the contention,
but were unable to place any material on record that before issuing RRC as referred
hereinabove any opportunity of hearing was extended to the petitioner by issuing
show cause notice or extending personal opportunity of hearing to controvert the
correctness of the amount stated in the RRC

10. Section 58-B as amended by the amendment Act 10!2_005 (supra) reads '
thus :-

"58-B. Procedure for making good, losses caused to-a society -
(1) If in the course of an audit, inquiry, inspection or the winding up of
a society or otherwise, it is found that any person, 'who is or was
_entrusted with organisation or management of such society or any
deccased, past or present chairman, secretary, member of Board of
Directors, officer or employee of the society has made any payment
contrary to the provisions, of ﬂ‘lis'Act or the rules made thereunder or
. byelaws’ of a’society or has caused any deficiency or loss by gross
negligence or misconduct or has misappropriated or fraudulently retained
any money or other property belonging to such society, the Registrar
may on his own motion or on the application of the Board of Dir&ctors,
*+liquidator or any creditor may make an order requiring such person or
in the case of a deceased person, his legal representative who inherits
his estate, to repay or restore the money or property or any part thereof,
with interest at such rate or to pay contribution and costs. or
compensation to such extent as the Registrar may consider just and
equitable : g : .

Provided that nio order under this sub-section shall be made unless the person
concemed is given a reasonable opportunity of being heard in the matters :

Provided further that the liability of a legal repfesentative of the deceased,
shall be to the extent of the property of the deceased, which has come to
the hands of such legal representative. .



~

1708 - THE INDIAN LAW REPORTS (M. P. SERIES), 2008

2) ' Any person aggrieved by the order made under sub-section (1) may
within thirty days from the date of communication of the order to him appeal
to the Tribunal : . A
Provided that in computing the period of limitation, the time requisite for
nbtaining a copy of the order appealed against shall be excluded.
(3)  .Anyorder made under sub-section (1) or sub-section (2) shall be
enforced in accordance with the provisiors of Section 85.

(4 Ifthe Registrar is satisfied on affidavit, enquiry or otherwise that
any person with intent to delay or obstruct the enforcement of any order
that may be made against him under this Section :~

(@)  is about te dispose of the whole of any part of his property;-or
(b)  is about to remove the whole or any part of his property from the
jurisdiction of the Registrar, .

he may, unless adequate security is furnished, direct the condition
attachment of the said property or such part thereof as he thinks necessary."

Section 58-B (1) provides that if the society finds that an employee of the society
has made any payment contrary to the provisions of the Act or Rules or has
caused any defalcation or loss by gross negligence or mis-conduct or has mis-
" appropriated or fraudulently retained any money or other property belonging tc

such society, the Registrar may on his own motion or 6n the application of Board ™

of Directors may make an order requiring such person to Tepay or restore the -

money or property or any part thereof with intefest at such rates as Registrar
may consider just and equitable. The first proviso provides that no drder under
section 58-B shall be made unless the person concerned is given a reasonable
opportunity of hearing: . - : -

11.  Admittedly in this case no opportunity of hearing was extended to the
petitioners by issuance of a show cause notice or extending personal opportunity
of hearing, in absence of such issuance of RRC was without jurisdiction. Apart
from this the requirement of section 58-B is that such order shall be passed by the
Registrar and not by respondent no.4 or the Collector: In absence of any order
passed by the Registrar or following the provision of st proviso, the respondent
no.4 was not entitled to make a request to the Collector for issuance of RRC.
The RRC so issued by the Collector at the request of respondent no.4 was without.
jurisdiction, ‘

12. - At this stage, Shri P.N.Dubey, Deputy A.G., submitted that Collector,
Tikamgarh recovered the aforesaid amount under section 5 of Act of 1890 and he
was within his jurisdiction to issue such RRC at the request of General Manager,
Zila Sahkari Kendriya Bank Maryadit, Tikamgarh, which reflects from the perusal
of RRC in which the General Manager had signed the certificate and put his seal
on the aforesaid cersficate. Only thereafter the Collector issued the RRC to the
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Tehsildar for recov_ery; It was submitted that upder section 5 of Act of 1390 the
action of Collector was within his jurisdiction and the RRC cannot be quashed.

Section 5 of Act of 1890 reads thus :-

u5 Recovery by Collectors of sums recoverable as arrears of
revenue by other public officers or by local authorities - Where any
sum is .recoveraﬁle as an arrear of land revenue by any public officer other
than a Collector or by any local authority, the Collector of the district in
which the office of that officer or authority is situate shall, on the request of
the officer or authority, proceed to recover the sum as if it were an arrear
of land revenue which had accrued in his own district, and may send a
certificate of the amount to be recovered to the Collector of another district
under the foregoifig provisions of this Act, as if the sur were payable to
himself." '

The aforesaid provision specifically provides that for issuance of RRC the
sum sought to be recovered must be recoverable as an arrears of land revenue by
an officer other than the Collector or by any local'authority and on the request of
such an officer or authority the Collector shall proceed to recover the sum as if it
were an arrears of land revenue, which had accrued in his District. To invoke the
provisions of section 5, the Collector was required to satisfy himself that a sum
was recoverable as atrears of land revenue and the authority who approached to
the Collector was.empowered to make such a request to the Collector and after
satisfying with the aforesaid requirement of law, only then the Collector was -
empowered-to issue RRC and not otherwise. Section 5 of the Act of 1890
specifically provide that such recovery can be made in respect of amount, which
was recoverable as an arrears of land revenue and the public officer should be
empowered to do so, only then the Collector was having jurisdiction in this regard.

13. Now the question arises, whether such amount was recoverable as an arrears
of land revenue. Merely such amount was recoverable by Bank will not be treated
such an amount recoverable as arrears of land revenue. Under the Act of 1560
specific provision has been made in this regard. Section 84-A and section 85 deals
with such situation.-_'For the ready reference section 84-A and 85 are quoted as under :-

1184-A Recovery of sums due to certain societies - (1) Notwithstanding -
anything contained in sections 64, 69 and 78 on an application made by a
co-operative housing society or Madhya Pradesh State Co-operative Housing
Federation or primary urban Co-operative bank for recovery of arrears of
its dues, the Registrar may, after making such enquiry as he deems fit,

grant a certificate for the recovery of the amount stated therein to be due
as an arrear. .

(2)  Thecertificate granted by the Registrar shall be final and conclusive

proof: of the arrears stated therein, and the same shall be recoverable as -
arrears of land revenue.
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85. . Execution of orders, etc - Every order or award passed or decision
given by the Registrar under any provision of this Act, every order passed
by the Appellate or Revisional Authorities and every order made, decision
given by the Liquidator, if not carried out -

(a)  ona certificate signed by the Registrar or any person authorised by
him in this behalf be deemed to be decree of a Civil Court and shall be
executed in the same manner as a decree of such Court; or

{b)  be executed according to the law and under the rules for the time .
being in force for the recovery of arrears of land revenue;

(c)  be executed by the Registrar or any other person empowered by
the Registrar in this behalf, by the attachment and transfer in the manner as
‘may be prescribed or sale or sale without attachment of any property of the
person or a society against whom the order, decision or award has been
obtained or passed: :

Provided that any application for the recovery under clause (b) shall be
made -

() to the Collector and shall be accompanied by a certificate signed by the
Registrar or by any person authorised in this behalf: and

(ii) within five years from the date fixed in the order, decision or award and
if no such date is fixed, from the date of order, decision or award, as the
case may be."

Section 84-A empowers a primary urban Cooperative Bank to file an
application for recovery of its dues to the Registrar and the Registrar after making
such enquiry as he deems fit can grant certificate for recovery stated to be due as
arrears. Meaning thereby the authority empowered was the Registrar and not
the society who could directly make a request to the Collector for recovery of
aforesaid amount. In this case as appears from the perusal of Annexure P-1, the
request was made by General Manager of the Bank to the Collector and the
Collector without looking into the provisions of section 84-A issued RRC. Section
85 of the Act of 1960 also empowers for enforcement of order or award passed
after decision by the Registrar under any provision of the Act and under sub-
section (b) the aforesaid amount can be recovered as an arrears of land revenue,
but in this case no decision by the Registrar has been produced before this Court
to show that the aforesaid arrears were certified by the Registrar as an arrears
which could be recovered as an arrears of land revenue. The proviso of section
85 also provides that the recovery under clause (b) shall be made on an application -
to the Collector and shall be accompanied by the certificate signed by the Registrar
or any person authorised in this behalf. Admittedly in this case neither certificate
was issued by the Registrar in this regard, nor Registrar had determined or
ascertained the amount as recoverable as an arrears of land revenue. In these
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circumstances, the issuance of RRC by the Collector was without jurisdiction,
even under the provisions of Act of 1890. No other provision was shown before
this Court to justify the Act of respondents. In view of the contention raised and
decided hereinabove it is found that action of respondent no.4 by issuing RRC
was without jurisdiction.

In the result, all the petitions are allowed. All the RRC's issued by the
Collector, Tikamgarh at the request of respondent no.4 are hereby quashed. All
the consequential action -taken by the Tehsildar in enforcing the RRC shall alse
stand-quashed. If any property was attached by the Tehsildar for enforcing RRC
that shall be released forthwith. However, the respondent no.4 shall be free to
take recourse of law for recovering the amount either under section 58-B and
section 64 of Act of 1960 as the case-may be, or as may be advised, but after - -
fallowing due procedure of law. C ’

Considering facts of the case there shall be no order as to costs.
Petition allowed.
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- WRIT PETITION
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justice Sanjay Yadav

) 7 May, 2008* )
JYOTI GUPTA (Smt.) - _ ) T ... Petitioner
Vs. ¢ : : : ‘
REGISTRAR GENERAL, HIGH COURT OF M.P. & anr. ... Respondents

Constitution, Article 233(2), Uchchatar Nyayik Sewa (Bharti Tatha
Sewa Shartein) Niyam, M.P., 1994, Rule 7(1)(c) - Qualification for
appointment as District Judge entry level - Whether an Advocate who has
put in seven years of practice but -has been appointed as Public Prosecufor
or Asstt. Public Prosecutor or Asstt. District Public Prosecutor is eligible for
appointment as District Judge (Entry Level). by way of Direct recruitment -
Held - As per rules framed by Bar Council, a Law Officer of State Govt. is
qualified to be admiited as an Advocate if by terms of his appointment, he is
required-to act and plead in Courts on behalf of State - If person has been
enrolled as an advocate and thereafter appointed as PP. / APP. / AD.FF.
and by terms of his appointment continues to conduct.cases on behalf of
State Govt. before Criminal Courts, does not cease fo be an Advocate within
meaning of Art.233{2) of Constitution and Rule 7(1)(c) of Niyam, 1994.

' (Para 18)
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Cases referred : .- .

(1999) 1 SCC 330, Civil Misc. Writ Petition No.20016/2007, (1999) 2 SCC
745, (2001) 2 SCC 665, 2002 Lab 1.C. 2074,

Aditya Sanghi, for the petitioner. -
V.S. Shroti with Ashish Shroti, for the respondent No.l. -
Vivek Awasthi, G.A., for the respondent No.2.

ORDER -

The Order of the Court was delivered by
AK. Pamvaix, C. J. :-The question which arises for decision in this writ petition is
whether a Public Prosecittor or Assistant Public Prosecutor who has been an Advocate
for not less than seven years is eligible for appointment by direct recruitment to the
posts.of District Judges (Entry Level) in the M.P. Higher Judicial Service.

2. The relevant facts briefly are that the High Court of Madhya Pradesh issued
an advertisement inviting applications for recruitment to twenty posts of District
Judges (Entry Level) in the cadre of Higher Judicial Service by direct recruitment
from the Bar. The advértisement stipulated, inter-alia, that to be eligible for
appointment to the post of District Judge (Entry Level) in the- Higher Judicial
Service by direct recruitment, the candidate must have practiced as an Advocate
or Pleader for not less than seven years as on the 1st day of January, 2006. In
response to the advertisement, the petitioner who was enrolled as an Advocate in
the State Bar Council of Madhya Pradesh on 10.3.1992 and had practiced at
'Dewas as an Advocateill 12.8.2004 and then joined as Assistant Public Prosecutor
at Dewas-on 13.8.2004 and had continued as Assistant Public Prosecutor, applied.
The application of the petitioner was however rejected by the Registrar General
of the High Cotirt of Madhya Pradesh on the ground that she was no longer an

Advocate or Pleader being a full-time salaried employee of the Government and -

she was not eligible for recruitment to the post of District Judge (Entry Level) in
the M.P. Higher Judicial Service as per the eligibility criteria stipulated in the
advertisement. Aggrieved, the petitioner has filed this writ_ petition under Art.
226 of the Constitution of India praying for writs/directions/orders quashing

- . - - - —— - ——— - 4 P
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the communication dated 24.1 1.2006 of the Registrar General of the High Court .
. of Madhya Pradesh and directing the respondents to accept her application and to
permit her to appear in the examination scheduled to be held on 17.12.2006. On
6.12.2006, the Court while issuing notice in the writ petition to the ‘tespondent
Registrar General, High Court of Madhya Pradesh passed an interim order that
the petitioner be allowed to take the recruitment examination scheduled to be held
.~ on 17.12.2006 after complying with the formahtres but the results of the petitioner
" will not be declared until further orders '

3. Thereaﬁer on 29.3.2007, the Court mod1ﬁed the 1ntenm order and dlrected
that in case the petitioner has qualified in the written examination, she will be
called for interview but the final results will not be published until further orders.

On 29.3.2007, the Court als passed orders dirccting that the State Government,
represented by the Principal Secretary, Government of Madhya Pradesh, Depart-
ment of Home, Bhopal will be impleaded as arespondent and further directing that
the State Government in the Home Department will file an affidavit - stating the
nature of duties performed by Public Prosecutors/Assistant Public Prosecutors
and Assistant District Public Prosecutors appointed under the M.P. Public
Prosecution (Gazetted) Services Rules, 1991.

4.  Pursuant to the stay order dated 29.3.2007, an affidavit has been filed in
W.P.No.18678 of 2006 (S). stating therein that Public Prosecutors, Assistant
. Public Prosecutors and-Assistant District Public Prosecutors are appointeéd under
‘Sections ‘24 and 25 of the Code of Criminal Procedure, 1973 (for short “the

Cr.P.C.”) and they perform the duties in accordance with the said provisions of
- the Cr.P:C., besides other duties detailed in the order dated 25.1.1994 of the Director

_ of Public Prosecutron A copy of the order dated 25.1.1994 has also been annexed
to the affidavit and it appears from the copy of the order dated 25.1.1994 that
~ Public; Prosecutors, Assistant Public Prosecutors and Assistant District Pubhc
Proseciitors have to appear in different criminal Courts and conduct cases on
behalf of the State. Therefore, the question which falls for consideration in this
writ petition is whether an Advocate who is enrolled as an Advocate -with the
State Bar Council under the Advocates Act, 1961 and has put in seven years of
practice but has been appointed as Public Prosecutor or Assistant Public Pros-
ecutor or Assistant District Public Prosecutor under the M.P, Public Prosecution
(Gazetted) Services Recruitment Rules, 1991 and appears and conducts cases on
behalf of'the State in Criminal Courts is ehglble for appointment as District Judge

" by way of direct recruitment.

. 5. Mr Aditya Sanghr, learned counsel for the petitioner submltted that Art. 233
(2) of the Constitution provides that a person not already in service of the Union
or of the State shall only be eligible to be appointed as District Judge (Entry
Level) if he has been for not less than seven years an Advocate or a Pleader and
is recommended by the High Court for appointment. He submitted that keeping in
view this provision in Art. 233 (2) of the Constitution, the Supreme Court has held
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in Sushma Suri vs. Government of .National Capital Territory of Delhi and
another, (1999) I S.C.C. 330 that an Advocate employed by the Governinent or
a body corporate as Law Officer even on terms of payment of salary would not
cease to be an Advocate in terms of Rule 49 of the Bar Council of India Rules if
. the condition is that such Advocate is required to act or plead in the courts on
behalf of the employer. He submitted that in the present case since the petitioner,

who is an Assistant Public Prosecutor by the nature of her duties is required to -

act and conduct cases on behalf of the State in the criminal courts, does not cease
to be an Advocate on her being appointed as Assistant Public Prosecutor under
the M.P. Public Prosecution (Gazetted) Services Recruitment Rules, 1991 and
therefore, she is eligible for appointment to the post of District Judge (Entry Level)
in the M.P. Higher Judicial Service. Mr. Sanghi also cited the judgment of the _
Division Bench of the Allahabad High Court in Sanjay Agrawal vs. State of
U.P. and others (Civil Misc. Writ Petition No0.20016 of 2007) in which a similar
view has been taken following the decision of the Supreme Court in Sushma Sur
(supra) that the person who is enrolled as an Advocate under the Advocates Act,

_ 1961 and has worked for seven years as such and thereafter appointed as Public
Prosecutor/Assistant Public Prosecutor does not incur the disqualification under

Art. 233 (2) of the Constitution or the Advocates Act, 1961 or the Rules framed o

by the U. P. State Bar Council under the Advocates Act, 1961 for consideration
for appointment to the post of District Tudge. :

6. Mr. V.8. Shroti, learned Senior Counsel appearing for the High Court, on the -
other hand, submitted that Section 2 (1) of the Advocates Act, 1961 defines ‘ad-
vocate’ to mean an advocate entered in any roll under the provisions of the Act.
He submitted that under Section 17 of the Advocates Act, 1961, every State Bar
Council is required to prepare and maintain a roll of advocates in which the names
and addresses of all persons who have been enrolled as advocate are entered. He
further submitted that in Rule 49 of the Bar Council of India Rules, it is provided
that an advocate shall not be a full time salaried employee, inter-alia, of any
" Government so long as he continues to practice and shall on taking any such
employment intimate the fact to the Bar Council on whose roll his name appears
and shall thereupon cease to practice as an advocate so long as he continues in -
such employment. He further submitted that prior to 22" June, 2001, there was a
provision appended to Rule 49 that nothing in the rule shall apply to the Law
Officer of the Central Government or the State Government, who is entitled to be
enrolled under the Rules of State Bar Council under Section 28 (2) (d) read with
Section 24 (1) (c) of the Act despite his being a full time salaried -employee and
that Law Officer for the purpose of this rule would mean a person who is so
designated by the terms of his appointment and'who by the said term is required
to act and/or plead in courts on behalf of his employer. Mr. Shroti submitted that
. the decision of the Supreme Court in Sushma Suri (supra) was delivered when
this note under Rule 49 of the Bar Council of India Rules was in force and the
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Svpreme Court took into consideration the aforesaid note and held that an advacate
who is employed as a Law Officer and on the terms of his appointment is required

“ tesact and/or plead in courts on behalf of the employer, would not cease to be an

advocate on his becoming such Law Officer and would be eligible for appointment
to the post of District Judge under Art. 233 (2) of the Constitution. He submitted
that by a resolution dated 22" June, 2001 of the Bar Council of India, this note

appended to Rule 49 has been deleted and the result is that as soon as an advocate -

is employed as a full time salaried employee. of the Government, he ceases to
practice as an advocate so long as he continues in such employment as provided
in Rule 49 of the Bar Council of India Rules. He argued that the view taken by the
Registrar General of the M.P. High Court in the impugned communication that the
petitioner having been appointed as Assistant Public Prosecutor had ceased to be
an advocate and was not eligible to be considered for recruitment to the post of

District Judge in the M.P. Higher Judicial Service, is, therefore, correct. In support

of his submissions, Mr. Shroti cited the decisions of the Supreme Court in Baldev
Singh Dhingra and others vs. Madanlal Gupta and others, (1999) 2 S.C.C.

745 and in Satish Kumar Sharma vs. Bar Council of H.P, (2001 (2) S.C.C. '

665. He also relied on the decision in Mallaraddi H. Itagi and others vs. The
High Court of Karnataka and another, 2002 Lab. 1.C. 2074 in which a Division
Bench of the High Court has held that Assistant Public Prosecutors are not Ad-

“233(1) XXX XXX XXX

(2) A person not already in the service of the Union or of the State shall
only be eligible to be appointed as district judge if he has been for not less
than seven years an advocate or a pleader and is ‘recommended by the
High Court for appointment.

The language of Art. 233 (2) of the Constitution of India is clear that a person

who is not in the judicial service of the Unjon or the State would be eligible to be
appointed as District Judge if he has been for not less than seven years an advo-
cate or a pleader.

8. -This provision in Art. 233 (2) of the Coxis'titution has been bodily lifted and

incorporated in Rule 7 (c) of the M.P. Uchchtar Nyayik Sewa (Bharti Tatha Sewa

" Shartein) Niyam, 1994 which reads as follows:

«7. Qualification for direct recruitment : No person shall be eligible-for
appointment by direct recruitment unless - . .

(2) XXX XXX XXX
(b) =xxx XXX XXX

(c) . he has " been for not less than seven years an Advocate ora - -
Pleader. (d) XXX XXX XXX~ :
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9. Section 2 (1) of the Advocates Act, 1961 defines ‘advocate under clause
(a) to mean an advocate entered in any roll under the provisions of the Act.

Section 17 of the Advocates Act, 1961, inter-alia, provides that every State Bar .

Council shall prepare and maintain a roll of advocates in which all persons who

are admitted as advocates will be enrolled. Section 24 of the Advocates Act,

1961 is titled “persons who may be admitted as advocates on a State roll” and

states that subject to the provisions of the Act and the' Rules made thercunder, :

-

i

a person shall be qualified to be-admitted as an advocate on a.State roll if he- -

fulfills the conditions mentioned in clauses (a) to (f) therein. Under clause () of - T

Section 24, a person to be qualified to be admitted as an advocate on g State roll

is required to fulfill such other conditions as may be specified in the rules madeby - o

the State Bar Council. Section 28(1) of the Advocates Act, 1961 confers power
on the State Bar Council to make rules for carrying out the Pprovisions of the
Chapter and Section 28 (2) provides that in particular, and without prejudice to
the generality of the power under Section 28 (1), such rules may provide for the
matters specifically provided in clauses (a) to (¢) of Section 28 (2) of the
Advocates Act, 1961. Under clause (d) of Section 28 (2) of the Advocates Act,
1961, such rules made by the State Bar Council may provide for the conditions

subject to which a person may be admitted as an advdcate on the roll of the State"

Bar Council. In accordance with the powers under Section 28 (2) (d) read with

Section 24 (1) (c), of the Advocates Act, 1961, the State Bar Council of MP. has - © -

framed rules titled “State Bar Council.of Madhya Pradesh, Jabalpur Rules”- and )

relevant portion of Rule 143 is "quoted herein below:

“143. A person who is otherwise quahﬁed to be admitted as an Advocate
but is either in full or part time service or employment or is engaged in any

trade, business or profession shall not be admitted as an Advocate; -
Prowded, however, that this rule shall not apply to: -

() . Any person who is a law officer of the Central Govemment orthe
Govemnment of a State or of any Public Corporation or body constituted by
statute. For the purpose of this Clause a ‘Law Officer’ shall mean a person
who is so designated by the terms of his appointment and who by the said
terms is required to act and/or plead in courts on behalf of his employer.”

10. Tt is clear from the main provision il Rule 143 of the State Bar Coungil of -

Madhya Pradesh Jabalpur Rules, quoted above, that a person who is otherwise
qualified to be admitted as an advocate but is either on full or part time service or
employment, or is engaged in any trade, business or profession, shall not be admit-

ted as an advocate. Proviso (i) under Rule 143 says that this rule shall not apply to*

any person who is a Law Officer of the Central Government or of a Government

of the State or of any public corporation or body constituted by a statute and for -

the purpose of this clause, a Law Officer shall mean a person who is so designated
by the terms of his appointment and who by the said terms is required to act and/
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. or plead in courts on behalf of his employer. It is: thus amply clear that under the

Rules made by the State Bar Couricil of M.P. under Section 28 (2) (d) read with -
Section 24 (1) (e) of the Advocates Act, 1961, a Law Officer of Government of

_State is qualified to be admitted as an Advocate if by the terms of his appointment,

he is required to act and/or plead i courts on behalf of the State Government.
Since Public Prosecutors, Assistant Public Prosccutors or Assistant District Public
Prosecutors by the terms of their employment under the State have to appear and
conduct cases on behalf of the State before the criminal courts, they do not become
disqualified to be entered in the rolls of the State Bar Council as advocates and
accordingly do not cease to be advocates on their becoming Public Prosecutors, .
Assistant Public Prosecutors or Assistant District Public Prosecutors. :

11. This is what has been held by the Supremc Court in Sushma Suri (supra) in

“para 10 of the _]udgment as reported at page 336 of the S.C.C., which is quoted -

herein below: *

10. Under Rule 49 of the Bar Council of India Rules, an advocate shall not
be a full-time employee of any person, Govemnment, firm, corporation or
" concern and on taking up such employment, shall intimate such fact to the
Bar Council concerned and shall cease to practise as long as he is in such
employment. However, an exception is made in such cases of law officers
of the Govemment and corporate bodies despite his being a full-time salaried
employee if such law.officer is required to act or plead in court on behalf of
others. It is only to those who fall into other. categoriés of employment that
the bar under Rule 49 would apply. ‘An advocate employed by the
‘Government or a body corporate as its law officer even on tenns of payment
of sala.ry would not cease to be an a.dvocate in terms of Rule 49 if the
condition is that such advocate is Tequired to act or plead in courts on behalf
of the employer. The test, therefore, is not whether such person is engaged
on terms of salary or by payment of remimeration, but whether he is engaged
to act or plead on its behalf in a court of law as an advocate. In that event
-the terms of engagement will not matter at all. What is of essence is as to
what such law officer engaged by the Government. does - whether he acts
or pleads in court on behalf of his employer or otherwise. If he is not acting
or pleading on behalf of his employer, then he ceases to be an advocate. If
the terms of engagement are such that he does not have to act or plead, but
.daes other kinds of work, then he becomes a mere employee of the
Government or the body cotporate, Therefore, the Bar Council of India
has understood the expression “advocate” as one who is actually practicing
before courts which éxpression would include even those who are law
officers appointed as such by the- Government or body corporate.”

12, Mr. Shroti is right in his submission i:hat in the aforesaid judgment in.
Sushma Suri (supra), the Supreme Court relied on the-exception provided in the

note appended under Rule 49. of the Bar Counc1l of Incha Rules that a Law Officer
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of the Central Government or the State Government or a body corporate would
be entitled to be enrolled as an. advecate despite his being a full time salaried
employee if he is designated by the terms of his appointment to act and/or plead in
courts on behalf of the employer and that the. exception in the note has been

deleted by the Bar Council of India by resolution dated 22" June, 2001. Butinour .
considered opinion, this deletion of exception in the note appended to Rule 49 of

the Bar Council of India Rules does not make any material difference. Rule 49

along with the note provided in the exception of the Bar Council of India Rules .

prior to the deletion of the note by resolution dated 22" June, 2001 are extracted
below:

“ 49, An advocate shall not be a full-time salaried employee of any
person, government, firm, corporation or concern, so long as he continues
to practise, and shall on taking up any employment, intimate the fact to the
Bar Council on whose roll his name appears, and shall thereupon, cease to

- practice as an advocate so long as he contimies in such employment.”

“Nothing in this rule shall apply to a Law Officer- of the Central
Government or a State or of any Public Corporatlon or body constituted by
statute who is entitled to be enrolled under the rules of the State Bar Council
made under section 28 (2) (d) read with section 24 (1) () of the Act despite
his bemg a full time salaned employee

. Law Officer for the purpose of tﬁe rule means a person  who is S0
demgued ‘by the terms of appointment and who, by the said terms, is requued
to act and/or plmd in courts on behalf of his employcr

13. ° A careful readmg of the note provided in the exception states that nothing in

Rule 49 of the Bar Council of India Rules shall apply to a'Law Officer of the
Central Government, State Government or a body corporate who is entitled to be
enrolled under-the rules of the State Bar Council under Section 28 (2) (d) read
with Section 24 (1) (e) of the Advocates Act, 1961 despite his being a full time
salaried employee Hence, the exception to Rule 49 has been provided because of

the provisions in the Rules of State Bar Council made under Section 28 @)@ -

read with Section 24 (1) (¢) of the Advocates Act. 1961 for a Law Officer of the

Central Government or the State Government or a body corporate to be admitted -

into the roll of the State Bar Couneil if he is required by the terms of his-appointment
tc act and/or plead in courts on behalf of his employer. In other words, if the rules
made by the State Bar Council under Section 28 (2) (d) read with Section 24 (1)
(e) of the Advocates Act, 1961 provide for admission as an advocate; enrolment
in the State Bar Council as an advocate of a Law Officer of the Central
Government or the State Government or a body corporate, who, by the terms of
his employment, is required to act and/or plead in courts on behalf of his employer,

he can be admitted as an advocate and enrolled in the State Bar Council by virtue .

of the provisions of Sections 24 (1) (¢) and 28 (2) (d) of the Advocates Act, 1961

ta
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.and the rules made thereunder by the State Bar Council and he does not cease to

be an Advocate on his becoming such Law Officer of the Central Government, _
State Government or a body corporate. As we have seen, the State Bar Council

of M.P. has provided under Proviso (i) of Rule 143 that a Law Officer of the

Central Government or a Government of State or a public corporation or a body

constituted by a statute, who by the terms. of his appointment, is required to act’
and/or plead in courts on behalf of his employer, is qualified to be admitted as an

advocate even though he may be in full or part time service or employment of

such Central Government, State Government, public corporation or a body

corporate. The position of law, therefore, has not materially altered after the deletion

of the note contained in the exception under Rule 49 of the Bar Council of India

Rules by the resolution of the Bar Council of India dated 22nd June, 2001.

" 14.  The decision of the Supreme Court in Baldev Singh Dhingra and others
vs. Madanlal Gupta and others (supra) cited by Mr, Shroti has no application to
the facts of the present case. In the aforesaid case, a person before his appointment
as Judicial Officer was enrolled as an advocate and he had got his licence to
practice suspended when he was appointed as judicial officer. In a departmental
enquiry, he was found to be guilty of the misconduct of unbecoming of a judicial
officer and on prosecution, he was found guilty of the offence punishable under
Section 5 (1) (¢) of the Prevention of Corruption Act and on the recommendation
ofthe Hig'h Court, the State Government dismissed him from service. After dismissal
from service, he was permitted to resume -his practice as an advocate by the -
Chairman of the State Bar Council anda complaint was filed under Section 35 (1)
of the Advocates Act, 1961 before the State Bar Council against him contending
that in view of his misconduct, he cannot practice as an advocate and on these
facts, the Supreme Court has held that the complaint was not maintainable against
him for any misconduct which is not committed by him as practicing advocate.
This decision has no relevance to the present case in which we-are dealing
with the question whether Public Prosecutors/Assistant Public Prosecutors/
Assistant District Public Prosecutors who had been advocates before their
appointment as such Law Officer in the State Government cease to be advocates
even when they continue to act and/or plead cases in the courts on behalf of the
" State Government.

15.  In Satish Kumar Sharma vs. Bar Council af H.P. (supra), the Supfeme
Court referred to its earlier decision in Sushma Suri (supra) and held that the test
indicated in the said decision is whether a person is- engaged to act or pleadin a
court of law as an advocate-and not whether such person is engaged on terms of’
salary or payment of remuneration and held that there was no indication in any of
. the appointment/promotion orders issued to the appellant in that case that he was
to act or plead in courts of law on behalf of the State Electricity Board except in
a particular order dated 5.7.1984 and that the appellant was required to work in
the Legal Cell of the Secretariat of the Board to whom different pay scales and

———iz
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seniority rules were applicable and he was given promotion on the basis of .
recommendations of the DPC and was amenable to the disciplinary ‘proceedings

and who was not mainly or exclusively employed to act or plead in courts. This
was a decision of the Supreme Court in a case in which the appellant was not
found to be eligible by the terms of his appointment to act and/or plead on behalf
of his employer in the courts. ' o '

16. In Mallaraddi H. Itagi vs. High Court of Karnataka, (supra), Rule 2 of"

the Karnakata Judicial Services (Recruitment) Rules, 1983 read with the Schedule
to the Rules prescribed that an applicant to be eligible to be considered for ap-
pointment as a District judge must be, on the last date fixed for submission of the
applications, enrolled as an advocate and must have so practiced for not less than
seven years as on such date and the question before the Division Bench of the
Karnataka High Court was that petitioners 1 to 9 in that case who had been
appointed as Assistant Public Prosecutors were eligible to be “considéred for
appointment as District Judges but the Division Bench held that-petitioners 1 to 9
before the date of their appointment as Assistant Public Prosecutors had
surrendered their certificates of practice to the Karnataka State Bar Council and
that therefore, after their aftér the appointment as Law Officers. of the Company
were not acting or pleading in courts on behalf of the employer as per the terms of
their appointment and were not eligible for being considered to appointment to the
posts of District Judges and the decision of the Supreme Court in Sushma Suri
(supra).was not applicable to the nine petitioners. In the facts of the present case.
on the other hand, we have held that Public Prosecutors, Assistant Public

Prosecutors and Assistant District Public Prosecutors are required by the terms -

of their appointment to appear and conduct cases on behalf of the State in criminal
courts.

17. The Division Bench of the Allahabad High Court, on the other hand, has
held in its judgment dated 15.6.2007 in Sanjay Agarwal vs. State of UF. and
others (Civil Misc. Writ Petition No.20016 of 2007), following the decision of the
. Supreme Court in Sushma Suri (supra) that the petitioner who was enrolled as an
advocate under the Advocates Act, 1961 and had worked for seven years as such
and thereafter appointed as APP/APO cannot be disqualified only for the reason
that he has been appointed as prosecuting officer even while working as APP/

APO because he was required to discharge his duties by pleading cases on behalf

of the State before the courts.of law.

18. In the result, we hold that if a person has been enrolled as an advocate under
the Advocates Act, 1961 and has thereafter been appointed as Public Prosecutor/
Assistant Public Prosecutor or Assistant District Public Prosecutor and by
the terms of his appointment continues to conduct cases on behalf of the State
Government before the criminal courts, he does not cease to be an Advocate
within the meaning of Art. 233 (2) of the Constitution and Rule 7 (1) (c) of M.P.
Uchchatar Nyayik Sewa (Bharti Tatha Sewa Shartein) Niyam, 1994 for the purpose

(73
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of recruitment to- the post of District Judge (Entry Level) in the M.P. Higher -
Judicial Service. The writ petition is accordingly allowed and.the respondent
No. 1 is dlrected to publish the results of the petitioner.

Petition aIIawea'.
LL.R, [2008] M P, 1721
WRIT PETITION
Before Mr Justice Shantanu Kembkar
L © 19 June, 2008* ST
PRAJAPAL SINGH ' ) ) . ... Petitioner"

Vs. ] .
STATE OF M.P. & ors. : ) ) Respondems

A. Panchayat Raj Avam Gram Swaraj Adhiniyam, M P., 1993 (1 of
1994), Section 91, Panchayat (Appeal and Revision) Rules; M.P. 1995 Rule 3
-Appeal - Appeal would lie against an order of appointment of Panchayat Karmi
issued by Sarpanch of the Gram Panchayat /s 91 of the Act r/w Rule 3 of the
Rules - Appellate Authority has all necessary powers to grant relief in case while
allowing the appeal - Such powers will also include the powers to decide whether
the selection made by the Gram Panchayat by adoptmg the resolution was not
correct either on facts and law. - (Para 7)
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B. Coustitutien, Article 226 - Ground regarding mamtamab:hty of
appeal not raised - Held - Petitioner not taking the ground of maintainability
of appeal before all three authorities and even in writ petition cannot be
perniitted to raise at the time of final hearing. . " - (Para 8)
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C. Panchayat Raj Avam ‘Gram Swaraj Adhiniyam, 1993 (1 of 1594),
Section 70 - Appointment of Panchayat Karmi by the resolution of Gram
Sabha - Appointment of petitioner by major}ty of votes and not on the basis
of merits in terms of scheme of appointment - Held - Appointment rightly

cancelled and fresh selection process rightly ordered - No interference called
fo_rj - Petition drsmrssed o . (Para 9)

*W.P. (8) No.1276/2006 (Indore)
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Cases referred :

1997(2) VB 113, 1998(2) JLJ. 267, 2000(2) MPLJ 176 2001(1) MPLJ 229,

2008(1) MPHT 256 (DB), ILR (2008) MP"1370.

L.C. Patne, for the petitioner. ., .
Arvind Gokhale, G.A., for the respondents No.1 to 3.
None, for the respondent No.4.

- ORDER .-
SaaNTANU KEMKAR, J. :—This is a peutwn filed under Art.226 of the
Constitution of India. ' - .

2. The relevant facts of the case briefly are that the petitioner apphed for the
appointment to the post of Gram Panchayat Karmi in Gram Panchayat, Balodiya
District Mandsaur. The Gram Panchayat adopted the resolution dated 8.6.02 for
the appointment of the petitioner as Gram Panchayat Karmi. Aggrieved, the 4th
respondent Ramchandra filed an appeal under Section 91 of the M.P. Panchanyat
Raj Evam Swataj Adhiniyam,1993 (For short “Adhiniyam”) before the Sub
Divisional Officer. Thé Sub Divisional Officer did not find any illegality in the
. resolution by which the petitioner was selected and appointed as Panchayat Karmi.
He accordingly dismissed the appeal filed by the 4th respondcnts vide order
dated 31.01.2003 (Annexure P/12).

3.  Aggrieved, the 4th respondent filed revision No. 52/02 03 before the
Additional Collector Mandsaur. The Additional Collector Mandsaur vide order
dated 28.07.03 (Annexure P/13) allowed the revision holding that on persual of
the record of Gram Panchayat it appears that the petitioner has been wrongly
selected. It has been further observed that in spite of there being other meritorious
candidates, the petitioner has been selected not on merits but by way of majority
of votés in the meeting which is contrary to the criteria of selection fixed by the
Panchayat Karmi Scheme notified by the Government of Madhya Pradesh. The
petitioner challenged the aforesaid order passed by the Additional Collector by
way of revision before the Additional Commissioner Ujjain. The Additional

Commissioner vide order dated 8.4.02 (Annexure P/14) dismissed the petitioner's

revision. Hence, this petition.

4,  The counsel for the petitioner contended that the petltloner being more meritorious
than 4th respondent Ramchandra, he was rightly selected and another candidate
Laxman who was having more marks then the petitioner was subsequently. elected as
Sarpanch of the Gram Panchayat, in the circumstances, the Additional Collector and
the Additional Commissioner should not have interfered into the petitioner's selection

Li
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.and his appointment on the post of Panchayat Karmi. He argued in the appeal filed by
the the 4th respondent before the Sub Divisional Officer he challenged the resolution
and the resolution being not appeable in view of the judgment of this Court in case of
Ram Lakhan Rawat v/s State of M.P. and ors. 2000(2) MPLJ 176  the appca.l
‘before the Sub Divisional Officer was incompetent.

5. Shri Arvind Gokhale, learned GA argued that selectmn of the petmoner by
way of resolution was followed by issuance of order of appointment by the Gram
Panchayat. The challenge before Sub Divisional Officer by way of an appeal was
whether the selection made by the Gram Panchayat by adopting the resolution
was not correct either on facts or in law. In the circumstances, According to him,
the appeal was competent before the Sub Divisional Officer. He further pointed
out that this point was notraised by the petitioner before any of the Courts below
and the ground in this regard has been raised in this petition also. In the
circumstances, the petitioner is not entitled to raise this ground for the first time
-at this stage of final arguments. According to him, petitioner's selection was not
on the basis of the consideration of comparative merits and de-merits of the
candidates but was made by the Gram Panchayat on the basis of the majority of
votes which is contrary to the provisions of the Scheme and criteria for the selection.
In the circumstances, the Additional Collector as also Additional Commissioner
- bave committed no illegality in setting aside the petitioner's selection as Panchayat
Karmi and directing the Gram Panchayat to carry out fresh process for the
appointment of Panchayat Karmi. He further argued that after passing of the
orders of the Additional Commissioner, petitioner's power of Secretary has been
tevoked on 10.02.2006. In'support he referred to paragraph 5 of the return,

6.  The petitioner was selected on the basis of the resolution adopted by the
_ Gram Panchayat on 8.6.02. Pursuant to the said resolution an order of appointment

. was issued on 10.07.02 {(Annexure P/7). The 4th respondent challenged the
" petitioner's selection made by the Gram Panchayat by adopting the aforesaid
resolution by filing an appeal under Section 91 of the Adhiniyam read with Rule 3
of the M.P. Panchayat (Appeal and revision) Rules, 1995 (for short, “the rules™).

The Sub Divisional Officer while deciding the appeal vide order dated 31.01.2003 -

(Annexure P/12) has considered whether the selection made by the Gram
Panchayat by adopting resolution was correct or not. Merely because the appeal
- was filed against the resolution, it cannot be said that the same was incompetent
as the order of appointment passed on 10.07.02 pursuant to the said resolution"

and the selection of the petitioner was very much undcr con51deratlon in appeal
_ before the Sub Divisional Officer.

7.  ADivision Bench of this Court at Jabalpur in the case of Devidayal Raikwar
v/s State of M.P. (Writ Appeal No. 360/08 decided on 8.4.08) after considering
conflicting decisions of this Court in the case of Smt. Hemlata v/s State of M.P.
and ors. 1997(2) Vidhi Bhasvar 113; Ram Chandra Ahirwar v/s Sub Divisional
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Officer, Jatara and ors; 1998(2) JLI 267; Ram Lakhan Rawat v/s State of -
M.P. and others; 2000°(2) MPLJ 176 and Hukumchand v/s Dheer Ji_and others;
2001 (1) MPLJ 229 and also considering the Division Bench Judgment of this
Courtin the Case of S.M.Sahakari Samiti Seoni v/s Chief Executive Officer,
Janapad Panchayar Seoni and another; (2008 (1) MPHT 254(DB) has held
that the view taken by the learned Single Judge in Ramlakhan Rawat (Supra) is
not correct in law. The Division Bench also held that an appeal would lie against
an order of appointment of Panchayat Gram Karmi issued by the Sarpanch of
Gram Panchayat imder Section 91 of the Adhiniyam read with rule 3 of the rules.
of 1995. The Division Bench further observed that obviously, while deciding the
appeal the Appellate authority will have all necessary powers to grant relief in a
case where he decides to allow.the appeal and as such powers will also include
the power to decide whether the selection made by the Gram Panchayat by adoptmg
resolution was not correct éither cn facts on in law.

8. - Thus in view of the division Bench Judgment of ﬁns Court in case of
Devidayal Raikwar (Supra) and also taking note of the fact that the objection in
regard to the maintainability of the appeal having not been taken by the petitioner
before all three authorities below and also not even in-Writ Petition the ob]ectlon
in this respect is rejected. -

9. The petitioner could not establish that there is any material 1llega.hty in the
orders of the Additional Collector and Additional Commissioner so as to warrant
. interference by this Court. The findings recorded by these authorities clearly show
that the petltloner's appointment was made by the Gram Panchayat not on the
basis of merits in terms of the scheme for appointment of Panchayat Karmi but
on the basis of majority of votes in the meeting of the Gram Panchayat. Merely
because the Additional Collector and Additional Commissioner in their orders have
observed that one Laxman was more meritorious then the petitioner and the said
Laxman having been been elected Sarpanch subsequently cannot be a ground to
sustain illegality committed by the Gram Panchayat in selecting the petitioner.
The Additional Collector and the Additional Commissioner have rightly exercised
their jurisdiction in holding that the selection process is vitiated since the norms
and the criteria fixed for the selection has not been followed by the Gram Panchayat
and the selection is madé on the basis of majority of votes. In my considered view
the authorities have rightly ordered the Gram Panchayat to initiate-fresh selection
process. : .

10 Accordingly, the petition deserves to- be and is hereby dlsmxssed with no
order as costs..
Petmon d:smrssed.

]
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LL.R. [2008] M. P, 1725 .
: N WRIT PETITION . .
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justice Sanjay Yadav

. 22 July, 2008*
AVINASH _ ] o ... Petitioner
Vs. L - - : B
- UNION OF INDIA & ors. ’ : ~ ©° 7 ... Réspondents

A. Cigarettes and Other Tobacco Productions-(Prohibition of
Advertisement and Regulation of Trade and Commerce, Production Supply
and Distribution) Act, (34 of 2003), Section 7(5) - Restrictions on trade and
commerce in, and production; supply and distribution of cigarettes and other
tobacco products - Section 7(3) of Act, 2003 provides that- every package of
cigarette or tobacoo product must contain nicotine and tar contents along
with maximum permissible limits thereof - Object of Act, 2003 is to create
general awareness of ill effects of tobacco products - Object will be frustrated
unless provisions. of Section 7(5) are enforced by U.O.L as early as possible.

) (Para 8)
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B.  Constitution, Article 226 - Date of enforcement of Act - No
mandamus’ can be issued to bring statutory provision into force when the
date on which it is brought into force is left to the discretion of Central Govt.

- However, Court can always issue-mandamus to consider whether fime Jor

bringing a provision of an Act has arrived or not. . (Para 10)
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Cases referred : - .

AIR 1988 SC 1768, (2001) 8 SCC 765

Vivek Tankha, for the petitioner,

Anjali Banerjee, for the respondent No.1. -

S8.4. Dharmadhikari, for the respondent No.2.

*W.E. No.14976/2007 {Jabalpur)
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ORDER .
The Order of the Court was delivered by

AK. Parvaik, C. J.:—Petitioner is an NGO registered under the Societies .

Registration Act, 1860 and Dr. Harish Bhalla, a leading de-addiction expert in India
is its Honorary Secretary. The petitioner has filed this writ petition as a Public
Interest Litigation making a grievance that although tobacco directly and indirectly kills
2,800 people everyday and to prevent such death, Parliament has enacted the Cigarettes
and Other Tobacco Productions {Prohibition of Advertisement and Regulation of Trade
and Commerce, Production Supply and Distribution) Act, 2003 (for short ‘the Act’)
the respondents are not enforcing its provisions and as a consequence, the number of
deaths on account of smoking of cigarettes has increased substantially. The petitioner
has stated that the Central Government has not yet issued a gazette notification
prescribing the permissible level of nicotine and tar contents in tobacco products and
has also not taken steps for recognizing laboratories for testing the nicotine, tar and
other contents in cigarettes and other tobacco products despite clear provisions in this
regard in Sections 7 and 11 of the Act. The petitioner has therefore prayed that the
Central Government be directed to enforce a Product Regulation Policy so as to regulate
the toxicity and carcinogenicity of all tobacco products, which includes a fixed level of
tar, nicotine and carbon monoxide and to constitute and grant recognition to the testing
laboratories for nicotine and tar contents in cigarettes and other tobacco products
as per Section 11 of the Act. The petitioner has also prayed that the Government be
directed to enforce a taxation policy so as to control the toxicity levels in tobacco
products and levy higher taxes on products having higher toxicity level.

2.  When the hearing of the writ petition was taken up on merits, Mr. Vivek
Tankha, lecamned senmior counsel for the petitioner, brought to the notice of the
Court the provisions of Section 7 of the Act which puts restrictions on the trade
and commerce in, and production, supply and distribution of cigarettes and other
tobacco products. He submitted that sub-section (5) of Section 7 of the Act states
that no person shall, directly or indirectly, produce, supply or distribute cigarettes
or any other tobacco product unless every package of cigarettes or any other
tobacco product produced, supplied or distributed by him indicates thereon, or on
its label, the nicotine and tar contents on each cigarette or as the case may be, on
any other tobacco product along with the maximum permissible limits thereof, and
the Proviso to sub-section (5) of Section 7 states that the mnicotine and tar
contents shall not exceed the maximum permissible quantity thereof as may be
prescribed by rules made under the Act. He submitted that the language of sub-
section (5) of Section 7 of the Act is thus clear that even where the maximum

permissible quantity of nicotine and tar contents is not prescribed by the rules, the .

package of cigarettes or any other tobacco product must disclose on its label the
nicotine and tar contents so that the consumer buying the package of cigarettes or
any other tobacco product knows exactly the nicotine and tar contents of the
cigarettes or any other tobacco product that he is going to buy for consumption.

th
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He further submitted that the Act received the assent of the President on 18.5.2003
" and although more than five years have passed thereafter, sub-section (5) of Section
7 of the Act has not been enforced and as a consequence the entire object of the
Act has been frustrated and the number of deaths on account of consumption of
cigarettes and other tobacco products are increasing in the country every year,
He submitted that the Court should issue appropriate directions so that the nicotine
" and..tar contents are displayed. on the label of the package of cigarettes or any
‘other tobacco product. He submitted that the Court should also direct the Central
- Government to frame the Rules prescribing the maximum permissible quantity of
nicotine and tar contents under sub-section (5) of Section 7 of the Act and to
establish and recognise laboratories for testing of such products. He cited the
. decision in Hindustan Coca-cola Beverages (P) Ltd. vs. Santosh Mittal and  _
others, (2005) 5 SCC 771 in which the order passed by the Division Bench of the -
High Court of Rajasthan issuing directions to Pepsi Company and Coca-Cola and
other manufacturers ‘of beverages and soft drinks to disclose the composition
. and contents of the product including the presence of pesticides and chemicals
on the bottle, package or container, as the case may be, was not interfered with
by the Supreme Court.

3. Miss An_]ah Baneqee learned counsel for the respondent No. 1 on the other
hand, submitted that sub-section (3) of Section 1 of the Act. prowdes for appoint-
.ment of different dates for bringing into force the different provisions of the Act.
‘She submitted relying on the return filed by the respondent No. 1 that the provisions
of the Act are being enforced in a phased manner as and when the infrastructure
~ for their enforcement is availablé ‘and thereafter, the rules are being framed.
Regarding enforcement of sub-section (5) of Section 7 of the Act. she submitted
that there is little institutional capacity to test the nicotine and tar contents and
hence, the Central Government is actively engaged in'the process of building
capacity in the country by setting up Regional/Referral laboratory facilities for
testing tar and nicotine contents in all forms oftobacco products. She also
- submitted that the Central Government is also in the process of taking technical
assistance from the Centre for Disease Control, Atlanta USA, which is a world
class institution having necessary technical expertise. Relying on paragraph 4 of
the return filed on behalf of the respondent No. 1 she submitted that the rules for
" implementation of Section 7 of the Act will be framed only after the laboratory
. facilities are in place, otherwise enforcement of the rules will not be possible. She
- submitted that the intention of the Central Government is to discourage the use
and consumption of tobacco products in any form and quantity by creating a general .
awareness of the ill éffects of tobacco products amongst smokers and non-smokers
and by enacting stringent laws to this effect, which will reduce the demand for
tobacco products and thereby its supply and will eventually eradicate the menace
. caused by the consumption of tobacco products.

4.  Mr. Dharmadhikari, learned counsel appearing for the respondent No. 2,

~
—_—
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relying on a separate return filed by the respondent No.2 submitted that duty . -
structures for various goods/products is determined after taking into account all -
relevant factors, including revenue requirement, need to encourage/discourage
consumption of such products, administrative feasibility of tax collection ete.
He also submitted relying on the return of the respondent No 2 that as per the
present duty structure on cigarettes of tobacco and cigarettes of tobacco substi-
tutes, excise duty on cigarettes increases with the increase of the length of ciga-
rettes and cigarettes of tobacco substitutes attract lesser rate of duty as compared .
to cigarette of tobacco (except small length cigarette). He submitted that fiscal
policy fall within the domain of the legislature or the executive and regulation of
toxicity of tobacco falls within the domain of the Ministry of Health and Family Welfare.

5. Fiscal policy with regard to taxation of tobacco and tobacco products is not
within the domain of the Court and it is well settled that a wide latitude has to be
given to the Government in matters of taxation and the Court normally does not
interfere in such matters unless there is a clear violation of the Constitution or the
faw. Hence, in this writ petition, we are not inclined to issue any directions to the
respondent No.2 to adopt a fiscal , policy of controlling toxicity levels in tobacco
products and impose a higher tax on products having higher toxicity level. We
{eave it to the wisdom of the Government and the legislature to decide a policy
that they deem fit and proper considering all relevant factors including the need to
control and reduce the consumption of tobacco and tobacco products.

»

6.  Regarding enforcement of the provisions of the Act,.sub-section (3) of
Section 1 of the Act provides that the Act shall come into on such date as the
Central Government may by notification in the Official Gazette appoint and different
dates may be appointed for different provisions of the Act. We find .that notification
dated 25.2.2004 has been issued under sub-section (3) of Section 1 of the Act
enforcing the provisions of Sections 1,2,3,4,5,6 (a), 12 (1) (b), 12 (2), 13 (1) (b), 13
(2), 14, 16,19, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30 and 31 of the Act with effect
from 1.5.2004. We also find that a notification dated 16.11.2007 has also been
issued under sub-section (3) of Section 1 enforcing the provisions of Sections 7(1)
(2) (3) (4), 8.9, 10 and 20, but no notification appears to have been issued as yet
by the Central Government bringing into force the provisions of sub-section (5) of
Section 7 and Section 11 of the Act. )

7. Sections 7 and 11 of the Act are quoted herein below:

“7. Restrictions on trade and commerce in, and production, supply and
distribution of cigarettes and other tobacco products—

{1) No person shall, directly or indirectly, produce supply or distribute
cigarettes or any other tobacco preducts unless every package of cigarettes
or any other tobacco products produced, supplied or distributed by him bears
thereon, or on itslabel, 1 [such specifiec waming including a pictorial warning
as may be prescribed].
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(2) No person shall carry on trade or commerce in cigarettes or any
_other tobacco products unless every package of cigareites or any other
tobacco product; sold, supphed or distributed by him bears thereon, or on its
label, the specified warning, :

(3) No person shall import cigarettes or any other tobacco prod‘ucts for
distribution or supply for a valuable consideration or for sale in India unless

- every package of cigarettes or any otlier tobacco products so imported by
him bears thereon, or on its-label, the specified warning.

(4) The specified warning shall appear on not less than one of the largest
panels of the package in which cigarettes or any other tobacco products
have been packed for distribution, sale or supply {or a valuable consideration.
(5) No person shall, directly or indirectly, produce supply or distribute
cigarettes or any other tobacce products unless every package of cigarettes
or any other tobacco products produced, supplied or distributed by him
indicates thereon, or on its label, the nicotine and tar contents on each
cigarette or as the case may be on other tobacco products along with the
maximurm permissible limits thereof:

Provided that the ‘nicotine and tar contents shall not exceed the maximum .
permissible quantity thereof as may be prescnbed by mules made under this
Act. - -

11, Testmg laboratory for mcotme and tar’ content's— For purposes
of testing the nicotine and tar contents in cigarettes and any other tobacco
products the Central Government shall by notification in the Official Gazette
grant recognrtlon to such testing laboratory as that Government may
deem necessary.’ '

8 A rcadmg of Section 7 of the Act quoted above would show that sub-section .
(1) of Section 7 of the Act provides for specified warning mcludmg a pictorial
warning to be prescribed on the label of the package containing the cigarettes or
any othertobacco product and'prohibits the production, supply or distribution of
cigarettes or ‘other tobacco products unless the package of cigarettes or other
tobacco products contain the specified warning, Sub-section’(2) of Section 7 of
the Act provides for specified warning on the label of the cigarettes or any other
tobacco product and prohibits the. sale, supply or d15tnbut10n of any c1garette or
any other tobacco product unless its label contains ‘the specified ‘warning.
Sub-section (5) of Section 7 of the Act prohibits a peraon from directly or indirectly

. producing, supplying or distributing cigarettes or any other tobacco product unless

every package of cigarettes or any other tobacco product produced, supplied or
distributed by him indicates thereon, or on its label, the nicotine and tar contents
on each cigarette or as the case may be, on any other tobacco product al.ongwith
the maximum permissible limits thereof. The proviso to sub-section (5) of Section

7 further states that the nicotine and tar contents shall not excqed the

.
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maximum prescribed quantity as may be. prescribed by the rules. made under the
Act. These provisions have been made by the Legislature 1o ensure that the
consumer ‘knows of the consequences of consuming a cigarette or any other
tobacco product which he is buying for consumption, but unless the provisions of
sub-section (5) of Section 7 of the Act are enforced the consumer will not know
the tar and nicotine contents of the cigarette or any other tobacco product and
whether such tar and nicotine contents in the product which he proposes to consume
exceeds the maximum permissible limits. Hence, the laudable objects of the Act,

as mentioned in the return filed by the respondent No. 1, namely, reducing the -

demand for tobacco products by creating a general awareness of the ill effects of
the tobacco products amongst smokers and non-smokers and thereby reducing
its supply and_eventually eradicating the menace caused by the consumption of
tobacco cigaréttes and other tobacco products, will be frustrated unless the
provisions of sub-section (5) of Section 7 of the Act are enforced by the respondent
No. 1 as early as possible. :

9  The difficulties pleaded in the return filed by the respondent No. 1 for
not enforcing the provisions of sub-section (5) of Section 7 of the Act are that
there is little institutional capacity to test the nicotine and tar contents of the
cigarettes and other tobacco products and that the Central Government is also in
the process of obtaining technical assistance from the Centres for Discase Con-
trol, Atlanta USA which is having necessary technical expertise in the matter and
that the rules for implementation of thie provisions, can only be-framed after
laboratory facilities are in place or otherwise enforcement of the rules will not be
possible. When the matter was listed on the previous occasion before the Court
on 8.5.2008, it was brought to the notice of the Court by Miss Banerjee that
before the Supreme Court, a counter affidavit has been filed by the Central

Government stating that a budget of approximately rupees 51 crores has been ™ '
proposed for the capacity building of 5-6 laboratories so that the laboratories as

contemplated by Section 11 of the Act are established and recognised and the
nicotine and tar contents of cigarettes and other tobacco products can be tested
to find out whether they exceed maximum permissible limit.

10. The use of the word “may” in sub-section (3) of Section I of the Act by the
fegislature shows thata discretion is vested in the Central Government under sub-
section (3) of Section 1 of the Act to appoint the date whenthe provisions in sub-
section (5) of .Section 7 and Section 11 shall come into force. The Supreme
Court has held in Aelfemesh Rein vs Union of India and others, AIR 1988 SC
1768 that a writ of mandamus cannot be issued to the Central Government to
bring a statutory provision into force when according to the statute the date on
which it is brought into force is left to the discretion of the Central Government,
but the Court can always issue a mandamus to the Central Government to consider
whether the time for bringing a provision of an Act into force has arrived or not.
In Murii S. Deora vs. Union of India, (2001) 8 SCC 765, after considering the

“
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right to life guaranteed under- Article 21 of the Constitution as well as harmful effects
of the contents of tobacco including nicotine and tar on the life of human beings the
Supreme Court has also issued directions prohibiting smoking in public places.

11.  For the aforesaid reasons, we direct the respondent No. 1 to seriously
consider whether the provisions of sub-section (5) of Section 7 of the Act could
be enforced by issuing necessary notification under sub-section (3) of Section 1
of the Act and to consider whether the rules prescribing the maximum permissible
limits of nicotine and tar in cigarettes and other tobacco products could be made
and testing laboratories contemplated by Section *11° of. the Act could be

 established and recognised as early as possible. We further direct the respondent

No. 11to'file an affidavit showing such consideration within a period of six months
from the date of receipt of the copy of this order. CoT

With the aforesaid directions, the writ petition is disposed of. .
: Petition disposed of.

WRIT PETITION
Before Mr. Justice Ajit Singh

o , 22 July, 2008* - :
SAVITA BEN THAKUR DAS PATEL (Smt) .= ... Petitfoner
Vs. - - : RPN -

STATE OF M.P. & ors. : : ... Respondents

Lok Dhan (Shodhya Rashiyon Ki Vasuli) Adhiniyam, 1987 (1 of 1988),
Sections 3, 4, Land Revenue Code, M.P., 1959, Sections '147, 154-A -
Recovery of dues of Banking Company as arrears of land revenue - Petitioners

" had taken loan from bank and mortgaged their agricultural land - Lands

were auctioned under Adhiniyam, 1987 as the petitioners committed default
in repayment of loan amount - Auction proceedings challenged on the ground
that they are in violation of Sections 147,154-A of Code - Held - When there
are two apparently conflicting provisions and if.a Special provision is made
on a certain matter, that matter is excluded from general provision - Provisions
of Adhiniyam will prevail over provisions- of Sections 147,154-4 of Code -
Petition dismissed. R T (Para 8)

s o (vied <Y @t aqe) s, ee7 (1988 BT 1), GRT 3, 4,
TN wfed, AN, 1959 TR 147, 154~Y ~ T @ @ oweg o) CLGl
AT & TR D AR W — arlRl § 86 W o7 forn vd arwh oy 9 G weh
~ Rt 1987 & AR & e e S waifs el 3 o7 @ wRierea & afme
ey — el Tl BT SR AR R g € 7T 5 T @Y GRT 147.154—T B Seler
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& Rrd IRl 2 o AT ST SR ¥ orgafdfa BT — i & Saae R B
147, 154—T & ST TR AR TR — AT IR | .
' ORDER :
Auir Stven, J. :=The order passed ini Writ Petition No. 4969/2008 (Smt.
Savita Ben Thakur Das Patel Vs. The State of Madhya Pradesh and-others)
shall also govern the disposal of Writ Petition No. 4972/2008 (Rupesh Thakur

Das Patel Vs. The State of Madhya Pradesh and others). Since both these
petitions involve a common question of law, they were heard together.

2. The petitioners herein have prayed for quashing of recovery proceedings
and notification dated 4.3.2008, Annexure P1, issued by the Tahsildar (respondent
no. 3) in respect of proglamation of sale of their immovable property for recovery of
dues of the Citizen Cooperative Bank Limited (respondent no. 4) (in short, "the Bank").

3, The petitioners are mother and son. They, for their business, took financial
assistance of huge amount from the Bank after mortgaging their agricultural land
in the form of security against the loan. The petitioners after paying some
instaliments committed default. The Bank, therefore, initiated recovery proceedings
against them under the provisions of Madhya Pradesh Cooperative Societies Act,
1960 but did not pursue the proceedings and instead it took recourse for recovery
of dues under the provisions of the Madhya Pradesh Lok Dhan (Shodhya Rashiyon
Ki Vasuli) Adhiniyam, 1987 (in short, "the Adhiniyam"). The Bank sent a certificate
on 10.2.2005 to the Collector for recovery of dues who, in turn, issued the Revenue
Recovery Certificate on 15.2.2005 against the petitioners. The Tabsildar thereupon
issued demand notices to the petitioners and when these notices were not honoured,
he issued the impugned proclamation for sale of the immovable property of
‘petitioners mortgaged with the Bank. The property was auctioned on 11.4.2008
and the sale was ultimately finalized in favour of one Surya Developers being the
highest bidder for an-amount of Rs. 20,21,000/-. The auction purchaser has also
deposited the amount with the Bank. .

4. Itis pertinent to mention here that in Manoy Tarwala Vs. The State of Madhya
Pradesh and others 2006 (3) M.PH.T. 443 a Division Bench of this Court has held

that Revenue Recovery Certificate issued at the instance of Bank is executable under -
the provisions of the Adhiniyam and the proceedings initiated in similar matters by the

Bank against several defaulters have been held to be legal and valid.

5. The only submission made on behalf of the petitioners is that their land,
being an agricultural land measuring less than four hectares, could not have been
attached and sold for the recovery of dues as the attachment and sale of such
land is not permissible under section 147 read with 154-A of the Madhya Pradesh
Land Revenue Code (in short, "the Code"). According to their learned counsel,
the recovery proceedings against the petitioners were, therefore, bad in law and
desened to be quashed. The learned counsel for Bank, on the other hand, justified
the validity of the recovery proceedings

1]
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6. The object and purpose of the Adhiniyam is to provide for the speedy

recovery of certain classes of dues payable to the State Government, Government

Companies and certain categories of Corporatlons and Banking Companies. The
respondent, Bank, admittedly falls within the meaning of "Banking Company" as
defined under section 2(b) of the Adhiniyam and section 3 provides the procedure for
recovery of dues of the Bankmg Company as arreai of land revenue under the Code.

There is also a-saving provision section 4 in the Adhiniyam which reads as under:

4. Savings. - (1) Nothing in section 3 shall,-

@

(2) affect any interest of the State Government, a Corporation, a
Government company or any banking company in any property,
created by any mortgage, charge, pledge or other encumbrance; or

(b) affect any right or remedy against any person other than a person
referred to in that section, in respect of a contract of indemnity or

guarantee entered intd in relation to an agreement referred to in that

section or in respect of any interest réferred to in clause (a).

Where the property of any person referred to in section 3 is subject

to any mortgage, charge, pledge or other encumbrance in favour of the
State Government, a Corporation, a Government company or a banking
. company, then-

(a) inevery case ofa pledge or hypothecatlon of goods, proceedings
shall first be taken for sale of goods pledged or hypothecated and if
the proceeds of such sale are less than the sum due, then proceedings

shall be taken for recovery of the balance as arrear of land revenue:’

Provided that where the Collector is of the opinion that it is
necessary-so to do for ensuring the recovery of the sum due to the
State Government or tb 4 Corporation a Government company or a
banking company, as the case may be, he may for reasons to be
recorded, direct proceedings to be taken for recovery of the sum

.due, as arrear of land revenue before or at the same time the
proceedings to be-taken for sale of the goods pledged;

(b) in every case of a mortgage, charge or other encumbrance on

. immovable property, such property or, as the case may be, the intérest

of the defaulter therein, shall first be sold in proceedmgs for recovery
of the sum due from that person as arrear of land revenue, and any
other proceedmgs may be taken thereafter only if the Collector

 certifies that there is no prospect of realization of the entire sum due
‘ through the first mentioned process within a reasonable time."

7. Section 147 of the Code enumerates more than one process for recovery of
arrear of land revenue. Under clause (b) the process provided for recovery is by
attachment and sale of the holding but proviso to the section clearly states that
process specified in clause (b} shall not. permit attachment and sale of holding
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where the defaulter holds less than six hectares of land in the scheduled area.

Scction 154-A was substituted inthe Code by Madhya Pradesh Act No. 1 of 1971

and it provides where the arrear of land revenue is due in respect of a holding the
Tahsildar, after attachment of holding under clause (b) of section 147, shall let out
that holding to any person other than the defaulter for a period not exceeding ten
vears upon such terms and.conditions as the Collector may fix. -

8. A combined reading of sub-section (2) and clause () of the Saving section
4 of Adhiniyam makes it clear that where the property of any person (defaulter)
referred to in section 3 is subject to any mortgage in favour of the State Government,
a Corporation, a Government Company or a Banking Company then in every case
of a mortgage on immovable property, such property, or the interest of the defaulter
therein shall first be sold in proceedings for recovery of the sum due from that
person as arrear of land reveaue and any other proceedings would be taken
thercafter only when the Collector certifies that there is no prospect of realization
of the entire sum due through sale within a reasonable time. This provision especially
deals with the recovery of dues as arrear of land revenue from a person whose
immovable property is mortgaged with the State Government, a Corporation, 2
Government Company or a Banking Company by first direct sale of that immovable
property. The Saving provmon of section 4 of the Adhiniyam is, therefore, a special
provision whereas the provisions of sections 147 and 154-A of the Code are general

in nature. This is also obvious from the fact that sections 147 and 154-A do not.
deal, in any manner, with the recovery of dues of loan obtained by mortgaging the "

land in favour of the State Government, a Corporation, a Government Company
or a Banking Company. The question'now is which of the two conflicting provisions,
one of the Adhiniyam and the other of Code, would apply in the case at hand. The
rule of harmonious construction in this regard is well settled that out of the two
apparently conﬂlctlng provisions, if a special pr0v151on is made on a certain matter,
that matter is excluded from the general provision. The principle is'expressed in
the maxims Generalia specialibus non derogant (General things do not derogate
from special things) and Generalibus specialia derogant (Special things derogate
from general things). These principles have also been applied in resolving a conflict
between two different Acts. (See Justice G. P. Singh's Principles of Statutory
Intcrpretation, 11th Edition, pp. 141, 142). I have already held that the Saving
prov:smn of section 4 of the Adhmlyam isa spec1al provision and, therefore, this
provision would prevail over the general provisions of sections 147 and 154-A of
the Code. Thus, since the agricultural land of petltloners was mortgaged with the
Bank as a security for financial assistance, the recovery of sum due from them by
selling the land through auction was neither illegal nor invalid.

9. A submission was also made on behalf of the Bank that the dues of the
Bank were not arrear of land revenue but were recovered as arrear ofland revenue
under section 155 of the Code and that an arrear of land revenue is distinct and
separate from money recoverable as arrear of land revenue. It is not necessary

L
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to decide whether sections 147 and 154-A of the Code do not apply for.recovery
of any sum whatsoever recoverable as arrear of land revenue because I have
held that it has no application for recovery as arrear of land revenue of loan
secured by mortgage of immovable property in favour of the State Government, a
Corporation, a Government Company or a Banking Company.

10. The petitions fail and are dismissed but without any arder as to.costs.
' Petition dismissed.

LL.R. [2008] M. P., 1735
APPELLATE CIVIL
Before Mr. Justice 8. Samvatsar & Mr.. Justice Sanjay Yadav

: 8 January, 2008*
COMMISSIONER OF INCOME TAX ... Appetlant
Vs. :
KRISHI UPAJ MANDI SAMITI, MORENA. ... Respondent

A. Income Tax Act (43 of 1961), Sections 10(20) (Explanation),
106(29) [As amended w.e.f. 01,04.2003], 11, 12, 124, 12AA(1)(b)(ii), Krishi
Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Sections 7, 19, 38, 39 -
Exemption from payment of Income Tax to Market Committee - Only those
assessee are entitled to registration u/s 124 & 1244 of I.T. Act who are entitled

_ to exemption u/s’11 & 12 of the 1.T. Act - Marketing committees are ro! entitled
for exemption /s 12 after the amendment w.e.f 01.04.2003 - However,
_marketing committees fulfill all the requirements of Section 11 to get
exemption, therefore, are entitled to registration u/s 124 & 1244 of the LT.
Act. - : (Paras 9, 17 & 35)

. w.  aER R (1981 @ 43), SR to(z0)(er<iaxw), 10(29) [01.04
2003 ¥ T WIRKE], 1142128, 1256 ()@)G)PN o W affr, A
1972 (1973 &7 24), GRW 7, 19, 38, 39 — figvE WP B AEax D Fad I BE
— AR AR B °9RT 1, 12 ¥ BE W g iR @ ORT 126 7 1269 B IR0
TSI U & SRIPT ¥ — 01.04.2003 B WIH TG B & 91% Raor WA OR1 12 B
I BT T 2 Rt I ¥ — gl fove W gE ue @ o a1 3
ST B TR B &, o AR AR B ARYA25, 1256 & J USia B
aRFR Rl

B. Income Tax Act (43 of 1961), Sections 10(20)(Explanation),
10(29) {As amended w.e.f. 01.04.2003], Sections 11, 11A - Intention behind
the amendment -Before amendment, Sections 10(2) & 10(29) of the LT. Act
provide for blanket exemption to all local authorities without fulfilling any
condition - Section 11 provides for exemption on fulfillment of certain
conditions - Thus, the intention behind the amendment was lo remove blanket

*MA (IT) No.12/2007 (Gwalior)
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exemptron 10 local authari_nes and provide exemption, only if they fulfill the
.conditions u/s 11A. : (Para 30)

T AEHY AR (1961 BT 43), TR 10(20)(@@31@1) 10(29) [01.04.
2003 9§ T GUIRE], ORIG 11, MF — WA oF I — I & UFer AR
AR & a7 10(2) 7 10(20) WY Ity MRHIRE! B T B ol T8 B e B
TS Fcll € — GIRT 11 §6 6! S [ T R G Yo SR § - o GO 37 37w
m%wmﬁmwwwwmmuﬁ%wmﬁaﬁmﬁw
WA & g ¥eE T '

Cases referred :
; (2007) 294 ITR 563, (2007) 294 ITR 549, (2007) 210 CTR (I?om) 386
(2007) 295 ITR 561 (SC), (1998) 8 SCC 430, (1986) 159 ITR 1.

, R.D. Jain with DPS Bhadoriya & Rajmani Bansal, for the appellant -
‘T.C. Singhal, MPS Raghuvanshi & S.P Jar_n for the respondent.

JUDGMENT

The Judgment of  the Court '. was delivered by
S. SAMVATSAR, J. :~This common judgment shall govern the disposal of the following
connected appeals. Misc.Appeal (IT) 12 of 2007 shall be the leading case.

Misc.Appeal (IT) 11/2007 Commissioner of Income Tax Vvs.
Krishi Upaj Mandi Samiti, Kailaras.

Misc. Appeal (IT) 13/2007 Comrrussmner of Inccme Tax vs '
Krlshl Upaj Mandi Samiti, Ambah.

MISC .Appeal (IT) 14/2007 Commissioner of Income Tax vs.
Knshl Upaj Mandl Samiti, Porsa.

M:sc Appeal (IT) 152007 Comnussmner of Income- Tax Vs,
Knsh1 Upaj Mandi Samiti, Sabalgarh.

Misc.Appeal (IT) 16/2007 Com:mssmner of Income Tax vs. '
Krishi Upaj Mandi Samiti, Joura.

Misc.Appeal (IT) 17/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Mehgaon

Misc.Appeal (IT) 18/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Lahar.

- Misc.Appeal (IT) 19/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, mad ' v

. Misc.Appeal (IT) 20/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Alampur. '

Misc.Appeal (IT) 21/2007 Commissioner of Income Tax vs.
KnshlUpa_]Mandeamm May, o o - o

a.] "\;{n
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Misc.Appeal (IT) 22/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Gohad.

Misc.Appeal (IT) 23/2007 Commissioner of Income Tax Vs.
Krishi Upaj Mandi Samiti, Rannod District Shivpuri.

Misc.Appeal (IT) 24/2007 Commissioner of Income Tax vs.

Krishi Upaj Mandi Samiti, Karera, District Shivpuri.
Misc.Appeat (IT) 25/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Shivpuri, District Shivpuri. - )
Misc.Appeal (IT) 26/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Vijaipur District Sheopur Kalan.
Misc.Appeal (IT) 27/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Khaniyadhana, District Shivpuri.
Misc.Appeal (IT) 28/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Magroni, District Shivpuri.
Misc.Appeal {(IT) 29/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Sheopur Kalan.

Misc.Appeal (IT) 30/2007 Commissioner of Income Tax vs.
Kirishi Upaj Mandi Samiti, Khatora, District Shivpuri.

.Misc.Appeal (IT) 31/2007 Commissioner of Income Tax vs.

Krishi Upaj Mandi Samiti, Kolaras, District Shivpuri.

Misc.Appeal (IT) 32/2007 Commissioner of Income Tax vs.

Krishi Upaj Mandi Samiti, Baroda, District Sheopur Kalan.
Misc.Appeal (IT) 33/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Pichhore, District Shivpuri.
Misc.Appeal (IT) 34/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Badarwas, District Shivpuri.

Misc. Appeal {IT) 35/2007 Commissioner of Income Tax vs.

Krishi Upaj Mandi Samiti, Bhander, District Datia.
Misc.Appeal (IT) 36/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Isagarh, District Guna.
Misc.Appeal (IT) 37/2007 Commissioner of lncome Tax vs.
Krishi Upaj Mandi Samiti, Guna.

Misc.Appeal (IT) 38/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Binaganj.

Misc.Appeal (IT) 3672007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Dabra, District Gwalior.

Misc Appeal (IT) 40/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Piprai



1738 THE INDIAN LAW REPORTS (M. P. SERIES). 0!8

Misc.Appeal (IT) 41/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Mungaoli. ’

Misc.Appeal (IT) 42/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Maksudangarh.
Misc.Appeal (IT) 43/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Lashkar, District Gwalior.
Misc.Appeal (IT) 44/2'007 Comumissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Aron. o

Misc.Appeal (IT) 45/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Pohri District Shivpuri.

Misc.Appeal (IT) 46/2007 Commissioner of Income Tax vs. .
Knshl Upaj Mandi Samiti, Ashoknagar .

MISC Appeal (IT) 47/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Datia.

stc,Appea.l (IT) 48/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Seondha, Dlstnct Datia.

Misc.Appeal (IT) .49/2007 Commissioner of Income Tax vs.
Krishi Upaj Mandi Samiti, Raghogarh.
Misc. Appeal (IT) 50/2007 Commissioner of Income Tax vs.
Krishi Upaj Mand:L Sa.mm, Shadora.
and ’ ‘

¢ - 7" Misc.Appeal (IT) 5 1/2007 Commissioner of Income Tax vs.

Krishi Upaj Mandi Samiti, Kumbhraj

2.  The aforesaid appeals filed by the Income Tax.Department under- Section
260-A of the Income Tax Act, 1961 (in short “The IT Act) challenging the common
order dated 29.3.2007 passed by the Income Tax Appellate Tribunal, Agra whereby
the appeals filéd by different Krishi Upaj Mandi Samities challenging the order of
Commissioner, Income Tax refusing to grant exempnon certificate under Sectlon
12AA(1)(b)(11) of the IT Act was allowed. AULTIEE N =

3. Brief facts of the case are that respondent, Krishi Upaj Mandi Samiti is
established under Section 7 under the . provisions of M.P. Krishi Upaj Mandi
Adhiniyam, 1972. Powers and functions of the said Market Committces are under

Section 19 of the said Adhiniyam which empowers the market committee to™

~ collect market fee from the agricultural produce brought and sold in the market .
area. The powers to levy market fee is provided under Section 19 of the Adhiniyam.
Section 38 provides for constitution of Market Committee Fund, and all the moneys
received by the Committee is paid into a fund called Market committee Fund.
Section 39 of the Adhintyam provides for application of the Committee fund and
as per said provisions, the funds can be utilised only for the purposes laid down
under Section 39, which are as upder :

G
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4,

(i) the acqulsmon of a site or s1tes for the market yards;
) - the maintenance and unprovement of the market yards;

(iii) the construction and repa]rs of buildings necessary for the purposes
of the market and for convenience or safety of the persons using the market

yard; ,
(iv) - the maintenance of standard weights and measures;
(v)  the meeting of establishment charges including payments and

contributions towards provident fund, pension and gratuity of the officers
and servants employed by a market committee ;

(vi)  the payment of interest on the loans that may be raised for the
purpose of the market and provisions of sinking fund in re%pect of such
loans;

(vif) the collection and dissemination or infonnatjon relating to crops statistics
and marketing of agncultural produce;

(viii) (a) the expenses incurred in audrﬁng the accounts of the market °

comnittee ;

(b) payment of honoranum to Chairman, travel]mg allowance of
Chairman, Vice-Chairman and other members of the market

committee and sitting fees payable to member for attending the

mcetmg

(c) " contribution to State marketmg development fiind ;

.(d) meeting any expenditure for carrying out order of the State -
Government and any other work entrusted to market committee
under any other Act;

" (e) contribution to any scheme for increasing agricultural production
and scientific storage ; ) '
(f) to develop necessary infrastructure within a radius of one
kilometer from the market yard/sub-market yard for facilitating the
flow of notified agricultural produce with the prior sanction of the
Director and with the prior permission of the local authority
concerned for using: their land for this purpose;

(g) toprovide for development of agncultura.l produce mthemarket
area '
(h) payment of expenses on elections under this Act.

(ix)  any other purpose whereon the expenditure of the

market committee fund is in the public interest, subject

to the prior sanction of the State Government.

The respondent market committees filed applications for registration under
Section 11A and 12 AA of the IT Act. :




——
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5. These market committees were exempted under Section 10, clause 20 of
the IT Act which provides for exemption to the local authorities from payment of
Income Tax. The market committee being a local authority by virtue of Section
7(3) of the Adhiniyam was exempted from payment of income tax by virtue of

clause 20 of Section 10 and section 29 of the Act upto 1.4.2003. On 1.4.2003, an .

amendment was introduced and explanation to subsection 20 of Section 10 was.
added. By adding of the explanation, the word “local authority” was defined for
the purpose of IT Act-and as per the explanation, only 4 types of local authorities
i.e. Panchayats, Municipalities, Municipal Committees and Cantonment Boards

were included in the explanation. Thus, definition of local authority is restricted .

only for the aforesaid local authorities for the purpose of Section 20 of the IT Act.

6. Simultaneously, while adding same explanation, subsection 29 of Section 10
was omitted with effect from 1.4. 2003 The said omitted subsectlon 29.reads as
under :
“In the case of an authority constituted under any law for the time being in
force for the marketing of commodities, any income derived from the letting -

of go-downs or warehouses for storage, processing or facﬂltatmg the R

marketing of commodities.”

7. ‘Thus due to omission of sub clause 29, the exemption of market committee
from payment of tax was withdrawn. In view of these amendments, the

Commissioner rejected the applicatton for reglstra'aon under Séction' 12A and 12AA.

of the IT Act. This order was challenged by the Marketing Committees- by filing -~
an appeal before the tribunal and those appeals were allowed by the 1mpugned S

judgment, hence the present appeal.

‘8. The present appeals are admmed for ﬁnal heanng on the followmg substannal '

two questlons of law :

(1) “Whether Income Tax Appellate Tnbunal was Justlﬁed in dxrectmg
Commissioner Income Tax to permit the registration of respondent/assessee -
under Section 12AA of the Tncome Tax withoit considering omission of -
sub-section 29 of Section 10 of the Income Tax Act with eﬁ‘ect from 1!4/
20037?

(2) “Whether in the hght of omission of sub-section (29) of Sectmn 10, .
respondent Krishi Upaj Mandi Samiti is entitled for exemptlon of certificate-
under Section 12AA of the Income Tax Act without examining whether °
the respondent Krishi Upaj Mandi Samiti falls within the deﬁmtlon of the
“local authority” ? ' '

9. Mr. R.D.Jain, senior counsel submitted that only those assesses are enntled to -
registration under Section 12A and’12 AA of IT Act who are entitled to exemptlon
under Section 11 and 12 of the Act. For this purpose, he has referred to Section
12A and 12AA of the I'T Act which read as vnder *

i
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12A. Conditions as to registration of trusts, etc.-

The provisions of Section 11 and Section 12 shall not apply; in relation to
the income of any trust or institution unless the following conditions are
fulfilled, namely : . .

(@) the person in receipt.of the income has made an application for
registration of the trust or institution in the prescribed form and in the
prescribed manner to the Commissioner ‘before the first date of July, 1973,

or before the expiry of a period of one year-from the date of the ereation of,

the trust or the establishment of the institntion; [ whichever is later and such -

trust or institution is registered under Section 12AA]; - .
[ Provided that where an application for registration of the trust or institution

is made after the expiry of the period aforesaid, the provisions of seetions

11 and 12 shall apply in relation to the income of such trust or mstitution, -
'(§) -from the date of the creation of the trist or the establishment of
the institution if the Commissioner is, for reasons to be recorded in
writing, satisfied that the person in receipt of the income was
prevented from making the application before the expiry of the period
aforesaid for sufficient reason ; LT '
(i) from the first date of the financial year in which the application
is made, if the Commissioner is not so satisfied : ] . .

(b) ~ Where the total income of the trust or inistitution as computed under

this act without giving effect to the provisions of section 11 and section 12
exceeds (fifty) thousand rupees in any prévious year, the accounts of the
trust or institution for that year have been audited by an accountant as

defined in the Explanation below sub-section (2) of section 288 and the

‘person in recéipt of the income furnishes along with-the return of income
for the relevant assessment year the report of such audit in the prescribed
form duly signed and verified by such accountamt and setting forth such
particulars as may be prescribed.]. _, ' '
12AA. Procedure for registration.--

(). The Commissioner, on receipt-of an application for registrationof a
trust or institutiori made under clause (a) of Section 12A, shall -

(a) - call for such documents or information from the trust or institution -

as he thinks necessary in order to satisfy himself about the genuineness of
activities of the trust or institution and may also make such inquiries as he
may deem necessary in this behalf] and

(b)  after satisfying himself ébgut; the objects of the trust or institution
and the genuineness of its activities, he -

’

@)  shall pass an order in writing registering the trust or institution
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()" - shall, if he is not so satisfied, pass an érder in writing refusing the "

trust or institution, and a copy of such order $ha11 be sent to the applicant :

Provided that no order under sub-clause (ii) shall be passed unless the .
. applicant has been given a reasonable opportunity of being heard. e

(2) . Every order gfant;ir;g or refusing registration under clause (b) of o
sub-section (1) shall be passed before the expiry of six months from the
end of the month in which the application was received under clause (a) of

. section 12A ] e ' ' :l

[(3)  Where a trust or an institution has been granted registration under
clause (b) of sub-section (1) and subsequently the Commissioner is satisfied )
that the activities of such trust or institution are not genuine or are not being
 carried out in accordance with the objects of the trust or institution, as the
- case may be, he shall pass an order in writing cancelling the registration of
such trust or institution: - :

Provided that no order under this sub-section shall be passed unless such
trust or institution has been given a reasonable opportunity of being heard.].

10.  Mr. R.D.Jain, appearing for the appéllant vehementally urged that impugned
judgment passed by the tribunal is contrary to law. The tribunal has not properly
considered the effect of amendment in Section 10(20) and omission of Section
10(29) of the Act. He submitted that prior to the amendment, the local authority

included the word “market committee” and were no doubt entitled for exemption.

but after the amendment they are neither entitled for exemption nor for registration
under Section 12A or 12AA of the IT Act.’

11.  In reply to these arguments, Shri T.C.Singhal, learned counsel for market

committees submitted that market committees are local authorities within the

meaning of Section 7(3) of the Adhiniyam which lays down that:
“Notwithstanding anything contained in any enactment for the time being in
force, every Market Committee shall, for all purposes, be deemed to be a
local authority.” )

12. ° He, therefore, contented that even after adding the explanation in sub clause
20, the market committee still ‘continues to be local authority for all the purpose
and is therefore entitled for exemption. In alternate, he contented that even if it is
held that market committees are not entitled for exemption under Section 10, still
the market committee is entitled for exemption under Section 11 and 12 or any
other provisions of the IT Act and therefore merely because section 10 is amended,
market committees cannot be deprived of the benefit available to it under Section
11 and 12 of the Act. ' ‘

13.  The Hon. Apex Court in case of State of M.P. Vs. Krishi Upaj Mandi

Samiti, (1998) 8 SCC 430 after considering the provisions of Section 7(3) of the
Adhiniyam rej ected the contention of Market committee and held that — explanation

Ay
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for all the purposes under Section 7(3) will apply to-other Acts. In the aforesaid
case the Apex Court was considering. the liability of the marketing committee to
pay tax under M.P. Nagriya Sthawar Sampatti Kar Adhiniyam, 1964.

14. Punjab and Haryana High Court has considered the said guestion in its
judgment in the case of CIT Vs. Market Commitiee, (2007) 294 ITR 563, held
that :- ’ .

“It is not possible for us to aceept that section 10(20) of the IT Act after the
amendment so as to excludé local authority from the benefit of Tax-
exemption would render market committee eligible for exemption for other
provisions of the IT Act. Alfhough market committees are not-entitled for

tax exemption under Section 10(20) of the IT Act yet a claim of exemption

is still open to consider other alternate provision if any made out.”

15. ‘Thus, Purijab and Haryana High Court has held that market eommittees are
not entitled for exemption under section 10. ‘

16. The another judgment on this issue is the judgment of Delhi High Court in
the matter of Agricultural Produce Market Commiltee Vs. CIT, (2007) 294 ITR
549. In that case, Delhi High Court has held that section 10(20) of the IT Act
1961 was amended with effect from April 1, 2003 and explanation was added to.
The most striking feature of the explanation is that it provides an exhaustive
~ meaning of the expression “local authority”. * The word “means” used in the
-Explanation leaves no scope for addition of any other entity as a “Jocal-authority™
to those listed in the Explanation. ’

17. Thus, itis clear that market committees aré not entitled for exemption under
Section 12 of the Act after 1st April, 2003. '

18, Now the question is whether the'market committee is entitled for exemption
under some other provision of the IT Act ? ™

19. Learned counsel for the market committees submitted that they are entitled -
_ for exemption under Section 11(1)(a). Section 11{1)(a) reads.as under :

S.11:-Subject to the provisions of Section 60 to 63, the following income
shall not be included in the total income of the previous year of the person

in receipt of the income- - - . .

(a)  income derived from propérty held under trust wholly for charitable

or religious purposes, to the extent to which such income is applied to such
purposes in India; and where any such income is accumulated or set apart

for application to such purposes in India, to the extent to which the income -~ -
so accumulated or set apart is not in excess of fifteen percent of the income
from such property.

20. On bare perusal of said section, it is clear that for getting exemption under
Section 11, three requirements must be fulfilled :
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- ()income-is derived from the property
(ii) Property held under trust
(iii)the income is applied wholly for charitable or religious purposes
21.  The first question is whether the income of Krishi Upaj Mandi is derived
from the property and is held under trust wholl}r for charitable or religious purpose.

22.  Sub-section (2) of section 11 ,provides that for getting -the exemption it is
necessary that the income must be- apphed for charitable or religious purpose in
India to the extent of 85% of the i income derived. durmg that year from the property
. held under trust. In the present case, the Commissioner while rejecting the
application for registration has held that the committee charges 2% from the firm
houses who come to Mandi for sale of their produce, as a Mandi fees and out of

2%, 1.2% is duectly transferred to the State Govt. Thus, the commitiee is not
applying 80% of its income towards charitable purposes. This ﬁndmg is reversed
by the tribunal.

23. The Punjab and Haryana 'ngh Court in‘the matter of CIT Vs. Market
committee (supra) has held that by virtue of Section 28 of the Act of Punjab, the

market committee is required to spend entlre amount for pubhc utlllty Similaris

the psition with our Adhiniyam.

24.  Section 39 of the Adhiniyam pertains to the purposes for which thé amount
can be spent by the market committees and the said amount is utilised: only for
public amenities.” Section 2(15) of the IT Act defines charitable purposes which
includes relief of the poor, education, medical relief and the advancement of any
other object of general public utility.

25. Relying on this definition, the contention of learned counsel for respondent
+ is that as’the amount was spent only on public utility the Krishi Upaj Mandi
' committees are applying entire entire incomé towards charitable purposes and
hence tribunal has rightly allowed the appeal and reversed the findmgs of the
Comumissioner, ; . .

. 26.  Applying the entire’ income towards charitable purposes is ‘not the sole
requirement of the Act. The provision further requlres that the income must be
* derived from a property held under trust.

27.  Learned counsel for respondent relying on subsectlon 4 of Sectlon 11 submits
that for the purpose of section 11, the property held under trust includes a business'

undertaking and therefore it must be held that income is derived from the property.
He also rélied on Explanation of section 13(7) of the IT Act, which reads as under :

“For the purposes of sections 11,12,12A and this section, “trust” includes
any other legal obligation and for the purposes of this section “relative” in
relation to an individual means :~

()spouse of the individual ;

Fu

"o
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(i) brother or sister of the individual; _
(iii) brother or sister of the spouse of the individual;
(iv) any lineal ascendant or descendant of the individual; .
(v) any lineal ascendant or descendant of the spouée of the inﬂiVidiial;
- (Vi) _sp’ouée of a ﬁersop referred A_toAin sub-clause(ii), sub-clause(iii), sub--
clause(iv) ot sub-clause (v) ' ’ ' .

28. The another judgment relied on by the counsel for respondent is
Commissioner of Income Tax Vs. Agricultural Produce and Market Committee,

Hinganghat, (2007) 210 CTR (Bom) 386, wherein Bombay High Court has also
" taken a similar view. " : . :
.29, After perusal of the judgment of Bombay High Court, we find that in that

case one of the consideration of the High Court was that the committee was
already registered under Section 12A and 12AA of the Act and therefore Bombay
High Court held that unless and until that exemption is cancelled or set aside, itis '
not open for the CIT to hold that market committee is exempted from payment of
tax. However, the Bombay High Court after considering the merits held that the
market committees are entitled to exemption under Section 11 of the Act.

30. The first contention raised by the counsel for the appellant is that the intention.

" -of the Legislature in deleting clause (29) of Section 10 and introduction of Section 10
- sub-clause (20) itsélf shows that the Législature did not want to extend the bencfit of ”
" exemption to Krishi Upaj Mandi Samiti. This argument is withgut any force because
- Sections 10(20) and 10(29) of the IT Act provide for exemption to all the local authorities .
" and exemption under this section was a blanket exemption without fulfilling any condition.
. Section 11 provides for exemption on fulfillment of certain conditions. Thus, the intention
. behind the amendment was to remove the blanket exemption to the local authorities
" and provide exemption only if they fulfill the conditions under Section 11A. As per
~ Section 11A, the exemption can be granted to the marketing committees provided that
.. they spend amount for charitable purposes as lquuifgd-'by_‘sub-seqtion"(2) of Section

11. Marketing committees are bound to spend their income as per Section 39 of the
1972 Adhiniyam and as per said Section, the amount could be spent only for public
amenities like construction of roads, market etc. Section 2 (15) of the IT Act provides .

" that if the amount is spént towards public amenities, it will be deemed that the amount - -

is spent for i_:haritable purposes. Hence, by, virtue of Section 2(15) of the IT Act, it
will have to be deemed that the amount spent by the Marketing Committees is spent -

- - towards public purposes. . .

" 31.  The Apex Court in the case of CIT vs.. AP Road Transpo}'! Corporation,

[1986] 159 ITR 1 ‘has considered this ‘aspect and held that by virtue of Section
2(15)-of the IT Act, the amount spent by the Road Transport Corporation towards
public amenities is a charitable purpose. In view of the aforesaid, we hold that the
respondents assesses are applying their income for charitable purpose ’
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32. The Apex. Court in the case of Commissioner of Income Tax vs. Gujrat .
Martime Board, [2007] 295 ITR 561 (S C), has held thiat the expression “charitable
purpose” has been defined by way of inclusive definition, so as to include relief to
the poor, education, medical relief and other object of public utility. In the aforesaid
Jjudgment, the Apex Court has also held that Sections 10(20) and Section 11 of the
IT Act operates in totally in different spheres and even if the Board has ceased to
be a local authority, it cannot be precluded from claiming exemption under Section
I1 (1) of IT Act.

33.  Sofar as the mgredlents of Section 11 ( 1) of the IT Act are concerned, the
Apex Court in para 11 of the said judgment has held that the income of business
undertakmg held for charitable purpose falls under Section 11 subject to such
income fulfills the required conditions of that section.

34. The Apex Court has interpreted the word “general puhiic utility as under :

- “The said expression-would prima facie include all objects which promote
the welfare of the general public. It cannot be said that-a purpose would
cease to be charitable even if public welfare is intended to be served. If the
primary purpose and the predominant object are to promote the welfare of

~ the general public the purpose would be charitable purpose. When an object
is to promote or protect the interest of a particular trade or industry that
object becomes an object of public utility, but not so, if it seeks to promote
the interest of those who conduct the said trade or industry........."

35. '"Thus, in view of the aforesaid judgment of the Apex Court in the cases of

Gujrat Maritime Board and AP Road Transport Corporation (supra), we hold

that the respondent Marketing Committees fulfil all the reéquirements of Section

11 to get exemption an therefore, are entitled to registration under Section 12 and

Sections 12A and 12AA of the IT Act and hence, the Tribunal has rightly allowed

the appeals filed by Krishi Upaj Mandi Samitis and sét aside the orders passed by

the Commissioner (Appeals)

36. Thus, all these appeals are without any merit and are: dismissed.
‘ ' Appeal dismissed.
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- Before Mr. Justice N.X. Mody
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NARMADABAI CHOUHAN & ors. - ...‘Appellants
Vs. ' , _ .
REGIONAL MANAGER, LI.C. OF INDIA & ors. ... Respondents

“A. ' Insurance Act (4 of 1938), Section 45 - Insurance Policy -

*F.A No0.25/07 (Indore)
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Appellants’ claim repudiated by respondents on the ground that insured had
concealed material facts and made some false statements regarding his health
in proposal form - Held - No evidence on record to show that suppression of
disease was fraudulent by insured - Insured was examined by Panel Doctor
of respondents prior to issudnce of policy and was found fit - No justification
in d:smzssmg the claim of appellants - Suit decreed - Appeal allowed.

(Para 16)

. . ﬂimaaﬁﬁm(maewu)ww iﬁmm arfremefiaor &
27a1 weaeiIoT §RT 9 MR W 3RIBR fhar wran & S = wware qua # wiies g
&1 fyurr R o WReT & IR 3 firear g frd o — affeiRe — afere w aE qoit
& fordl wrd- w7 % irea gRT AR o B wyeyef o — difeRl ol v @
o dmr @ Sifa e @ i fafsere R A 18 TR ey w91 -
ardremeifror @7 <mar @Re T &1 B3 a8 — 95 fem) faar 731 — e Ao |
B. Evidence Act (1 of 1872), Section 102, Insurance Act, 1938,
Section 45 - Burden of proof on insurer - Burden of proof that suppression
was made fraudilently by the policy holder and the policy holder was knowing

the Jact that the staremenr which he was making is false on insurer.
(Para 16)

. e akfhan (187237[1) gry 102, €T AfRfETE, 1938, GURT 45 —
: mqaafmw-e’t‘mﬁﬁﬁw HT BT AR dmeat ) £ difted or® gR1 U suerds
oy AW diferd RE By g R BT I TP W FeM R wr o, e 2
Cases referred :
(2001)2 SCC 160 = AIR 2001 SC 549, 2006 ACJ 100, 2005 ACJ 122, AIR
1962 SC 814, C.R. No.262/06 decided on 24.07.07, AIR 1986 Kerala 201.

L.N. Soni with Anand Soni, for the appellants.
. R.C: Chhazed with Sameer Aathwale, for the respondents.

ORDER

N.K.-Moby, J. —chg aggrieved by judgment and decree dated 29.09.2006
.passed by 3rd Additional District Judge, (Fast track) Barwani in Civil Suit No. 22-

" - B/05,whereby smt filed by appellants was .dismissed, present appeal has been
filed. ’

[2] Shdrt facts of the case are that appellants filed a suit on 16.6.05 for realization
-of a sum of Rs.1,14,000/- alleging that appellants are widow and sons of deceased
Radheshyam Chouhan who died on 4.8.04 at District Hospital, Barwani. It was
- alleged that in his life time, deceased Radheshyam got himself insured for a sum
of Rs.1,00,000 vide policy Number 341807159 dated 28.06.2003. It was alleged
that for the purpose of insurance deceased Radheshyam submitted a proposal
form on 15.07.03 and after accepting the premium of Rs.9,295/- the policy was
issued. It was alleged that policy issued by the respondents wag endowment policy
with benefits. Further case of the appellants was that after issuance of the policy
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.regular premmm was paid by the deceased Radheshyam in his life time. It was

alleged that after his death appellants submitted the claim form along with all

relevant documents. Claim submitted by appellants, was repudiated by the
respondent No.2 vide order dated 24.12.04 on the ground, that at the time of
insurance, assured concealed the material facts and made some false statements
regarding his health in the proposal form. It was also mentioned in the said order
whereby claim was repudiated, that if the appeliants are not satisfied with the

decision of respondent No.2 then appellants are free to approach respondent No.1~

for review of the order. It was alleged that thereafter appellants issued legal
notice whereby appellants claimed for payment of compensation along with interest.

In spite of notice the.amount was not paid hence the suit was filed for a sum of
Rs.1,14,000/-, out of it Rs.12000/- were claimed towards interest from the date of
submission of claim form along with notice tharges:

[3] The suit was contested by respondents by filing written statement wherein
it was not disputed that the policy was issued by respondents., However, it was

alleged that the Insurance Company is not liable for payment of compensatlon as '

the deceased has not given true and correct answers to the questionare put to
insured, It was alleged that in the investigation, it was found that deceased
Radheshyam before submitting the proposal form for his insurance on 15th
July,2003, was on leave from June,2000 to November,2000 for a period about 165
days in four installments. Out of which deceased Radheshyam was. on leave from

7th August to 2nd Oct.2000 for about 57 days on medical leave on the ground -
that he was suffering from IDDMM with IHD disease. It was also alleged that

again medical leave was granted to him from 3rd Sep.02 to 31st Oct.02. for a
period of about 59 days on the account that the deceased was suffering with
IDDMM with THD. It was alleged that on 15th July 2003 when the proposal form
was submitted the deceased was asked about his health which was answered by
him as under :
1 ST SR wmﬁaﬁmﬂaﬁa%tﬂﬂ?ﬁﬁtﬂ‘w
R B forg R va e ¥ ofte Wi o6 SUAR @) et ¥E
o, forell Rafdews < o fomam 2 19 | ' _
ammmwmé@wwmﬁﬂﬁmaﬁm
faftcar & forg sreqarer a1 a1 7€ F <ifew T d 4@ T
- wwamfﬁaﬁmaﬁ%a‘?ﬂﬂﬁﬂm a%anm*\rwawﬁmﬁ'@r
FgEReT @ § 1 ¢ A | -
T T AT R, UT, Taa, B, gafﬁf%ﬂvﬁwwgq@awﬁﬁ
& 1 9§ T Difes w § a1 39 wwa dfead 1

| [4] It was alleged that in the facts and circumstances of' the case since the
material facts were concealed by the deceased relating to his health, therefore,
the suit filed by the appellants was rightly dismissed. On the basis of the pleadings

A
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Learned Court below framed the issues recorded the evidence and dismissed the

. suit, against which tlie present appeal has been filed. . .
.[51 Learned counsel for appellants submit that learned Court below committed

error in dismissing the suit filed by the appeliants on the ground that the deceased
concealed material facts in the proposal form Ex. D/2.It is submitted that proposal
form Ex. D/2, was not filled in by the deceased, on the contrary, it was filled in by -

. one Narendra Bhavsar, Insurance Agent who has been examined by appeéliants
_as PW 3. It is submitted that the deceased has signed the proposal form which. ]

was filled in by the “agent on his own and for that deceased Radheshyam cannot
be held liable. Learned counsel further submits that before acceptance of proposal

- form, deceased was examined by Dr. Rajesh Jain (DW 2) who happens to be the
. - doctor of the Insurance Company. It is also submitted that the proposal form was
- submitted on 15th July, 2003 and the contract was completed on 9.7.03 while the

death took place on 4.8.04 i.. after more than a year, It is submitted that the
ailment which is shown by respondents is also prior to three years from the date
of submission of proposal form. Learned counsel submits that in the facts and
circumstances of the case learned Court below committed error in dismissing

- the suit filed by appellants. For this contention learned counsel placed reliance on

a decision in the matter of Life Insurance Corporation of India s Asha Goel; -

' reported in (2001)2 SCC 160 wherqiil Hon'ble Apex Court has held that S.45 of

Insurance Act is restrictive in nature. Burden of proof lies on insurer to’

‘establish the circumstances mientioned in the Section.”

[6] ° Further reliance was placed on a decision in the matter of L.LC. Of India

-v/s District Permanent Lokadalat and another; reported in' 2006 ACJ 100
. Wwherein Division Bench of Rajasthan High Court in a case where L.LC.,

contended that assured did not disclose material information regarding

. his health at the time of taking the policy, it was further held that L.I.C is
-duty- bound to cross check the.information furnished by the person

intending to take the policy, failure to check information is a lapse or lacuna

-.on the part of L.1.C. In this case it was held that L.I.C. is liable to-pay the

sum assured after the death of assured. It was also observed that LIC is
not permitted to raise a pled that the deceased-assured had not disclosed

~about his illness at the time of taking the policy.

[71 Further reliance was placed on a decision of Karnataka High Court in the ~
matter of Yashoda v/s Director, Karnataka Government Insurance Department -
and. another rteported in 2005 ACJ 122 wherein Kamnataka High Court in a

~claim for a death of assured after 9 months of taking the policy where assured

suffered from fever and was advised rest for 2 month for general weakness
about 3 years prior to taking the policy was not disclosed, it was held that
non mentioning of this fever by the assured is not amounting to fraudulent
suppression or withholding material information which may result in non-
issue of policy or altering the conditions of policy- It was also held that .
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claim has not been repudiated, on the ground of furnishing incoerrect .

particulars af the time of taking the policy.’

[8] Learned counsel for the appellants submits that in the facts ‘and
circumstances of the case appeal filed by the appellants be allowed and the
judgment passed by the learned trial Court be set aside.

[9] Mr. R.C.Chhazed learned counsel for respondents submits that medical-

certificates Ex.D/2 to D/5 are on record which were submitted by the deceased
before_his employer. It is submitted that in the certificates, which are enclosed
with the application for leave it has been mentioned that the deceased was suffering
from NIDDM and H/TCDM. Learned counsel submits that respondent has
examined Dr. Arun Kumar Sharma as DW 1 who has issued certificates Exhs.D/
1 and D/Z; Dr. Rajesh Jain as DW/2 and Dr. P.L. Patel as DW3 . It is submitted
that from all this evidence it has been found proved that insured has suppressed
the material facts relating to his health and gave false information, therefore, no
illegality has been committed by the learned Court below in dismissing the suit,

[10] Mr. RC Chhazed learned counsel for respondent has also placed reliance
on a decision in the matter of Mithoolal Nayak v/s Life Insurance Corporation
of India; teported in 1962 SC 814 (V 49 C-117) wherein it was held that the
three conditions for the application of the second part of S.45 are

a) The statement must be on a material matter or must suppress

facts which it was material to disclose; - i ‘ )

b) the s_uppressibn must be fraudulently made by the policy holder

and © e o ‘

¢) the policy holder must have known of the  first time of making

the statement that it was false or that it suppressed facts which it

was material to disclose. ' '

ci) - S
[11] Learned counsel submits that following the decision of Hon'ble Apex Court

in the matter of Mithulal (Supra) in the matter of LIC v/s Asha Goyal; reported .
in 2001 SC 549 it was held by the Hon'ble Apex Court that The burden of -

proof is on the insurer to establish these circumstances and unless the

insurer is able to do so there is no question of the policy being avoided on

ground of mis-statement of facts. Thé contracts of insurance including the
contract of life assurance are contracts uberrima fides and every fact of
material must be disclosed. ‘ :

(12} Further reliance was also placed on a decision of this Court in the matter of
Smt. Munni Devi v/s L.1.C. (Civil Revision No.262/06 decided on 24.7.07, wherein
a deceased insured was suffering from Nephritic Syndrome for a long time in
. the past. In this case it was held that Nephritic syndrome is a disorder where the
kidneys have been damaged, causing them to leak protein from the blood into the

0
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urine. It is characterized by puffiness around the eyes, charactemnra]]y in the
morning, edema, and undue weight gain. The most common sign is excess fluid in
the body. It is too far fetched to accept that either deceased was unaware of the
illness or seriousness thereof when he took the policy.” It was further held that
since in answer to the question relating to health in the proposal form, the deceased
did not only fail to disclose what was material for him to disclose but he made .
false statement to the effect that he was not suffering from any-serious ailment or
disorder, therefore, no ﬂlegahty ‘has been comnutted hy the learned Court below in
dismissing the claim filed by the appellan,ts - b .

[13] Reliance was also placed .on adecxslon of Kerala ngh Court in the matter

- of P.Sarojam v/s LIC of India:, reported in A.LR, 1986 Kerala 201; wherein it -

was held that false answers to tha question. in"the proposal form given by the
assured relatmg to the state of ks health vitiate the contract of insurance and the -
Corporatlon is entitled to repudlate the policy and decline payment thereunder. In
the aforesaid case it was held that megdical ofﬁcer of the Corporatlon had cemﬁed
life assured as good is not matenal e

[14] From perusal of record and’ statement of DW 2 Dr. Rajesh J ain 1t is evident

‘that the deceased was examined, by him prior to insurance and the certificate

about his fitness for the purpose "of i Insurance was given by him. Deceased was -
working as-supervisor in Primary Health Center at the time of death also. Dr. P.L.

- Patel DW 3 who has issued the certificate for grant of leave has stated that in
' exammanon it'was found that deceased suffering from hypértension and diabetics. -
: Thls has also come in evidence that since the deceased was in need of long leave
on account 'of construction of house, therefore he also applied for medical leave, . °

[15] From perusal of record itis evident that the date of submission of the proposal
form was 15.7.03 which was accepted on'19.7.03 while the date of death 1s 4.8.04

“i.e. morethan ayearafter submission and issuance of policy. The alleged sufferings

are of the year 2000 i.e. more than two years and ahalf prior to the date of
submmswn of the proposa.l form. '

S.45 of the Insurance Act reads as under , o

“45.Palicy not to be called in questlon on ground of mls-statement_
' after two years - = e

. No policy life i insurance effected before commencement of this-Act;--
shall, after the expiry of 10 years from the date of comméncement
of this Act and no policy ‘of life i msurance effected after coming into
force of this Act shall, after the exp:ry of two years from- the date on
which it was effected, be called in question by an insurer on the
ground that a statement made in the proposal for insurance or in
any report of a medical officer, or referee or friend of the insured, or
in any other document leading to the issue of the policy, was
maccurate or false, unless the insurer shows that such statement

- ——— e - —_—— i e = —— s - P e,
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was on a material matter or suppressed facts which it was material
fo disclose and that it was fraudulently made] by the policy holder
and that policy-holder knew at the time of making it that the
statement was false or that it suppressed facts which it was material
to disclose. ‘

[16] Keeping in view the settled position of law it isnot enough that the statement
must be on a material mater or must supress the facts which was material to
disclose, but it is also necessary to prove that suppression was made fraudulently
- by the policy holder and the policy holder must have known at the time of making
the statement that it was false or that it suppressed the material facts. Burden of
proof that the suppression was made fraudulently by the policy holder and the
policy holder was knowing the fact that the statement which he was making is
false on insurer..S.45 of the Insurance Act empowers the insurer to repudiate the
claim on the ground that insured in the proposal form suppressed facts which
were material t_o'dis.close and that it fraudulently made by the policy holder, if the
claim is made within two years from the commencement of policy. -

[17] In the pfesent case, it has come in evidence that the deceased was working
in the medical department as Assistant Supervisor and also that deceased took
long leave from his duty from 12th August 2000 to last week of Dec.2000 and all
type of leave were availed by him. As the law laid down by Hon'ble Apex Court
_ in the matter of Mithulal (Supra) it is not enough to repudiate the claim of insured
on-the ground that insured has suppressed material facts which he was supposed
to disclose, it is also necessary to establish on the part of LIC that suppression
was fraudulently made by the policy holder. In the present case there is no evidence
on record to- show that suppression of Diabetics and Non insulin Dependent
Diabetes Meuitvs (NIDDM) was fraudulent. The insured was examined by Dr.
‘Rajesh Jain (DW 2) who was one of panel doctors of LIC, prior to issuance of
policy and it was found that the deceased was fit for the policy and was in
Government job . It is also not on record that why the information given by the
deceased was not cross checked by the doctor or insurance corporation. Apart
from this the information about the health is filled in the -form by the agent and
not by the insured who was a literate man. In the matter of Life Lisurance
Corporation of India v/s Smt. Asha Goel ;2001 SC 549, Hon'ble Apex Court
has observed that '

“In course of time the Corporation has grown in size and at present
it is one of the largest public sector financial undertakings. The
public in general and crores of policy-holders in particular look
forward to prompt and efficient service from the Corporation.
Therefore, the authorities in-charge of management of the affairs of
the Corporation should bear in mind that its credibility and reputation
depend on its prompt and ‘effictent service. Therefore, the approach
of the Corporation in the matter of repudiation of a policy.admittedly
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issued by it should be one of extreme care and caution, It should

not be dealt with in a mechanical and routine manner. Repudiation

of claim by corporation merely on grounds that insured who died of

acute Myocardial infarction and cardiac arrest had not disclosed

correct information regarding his health at time of effecting insurance

with corporation, is not proper.”
[18] So far as the decision of this Court in the matter of Smt. Smt. Munni Devi
ws L.I.C.(Supra) in concerned, the matter before this Court was in revision where
the civil suit and first appeal filed by the claimant was dismissed and this Court
was examining judgment of two Courts below while exercising revisional jurisdiction
wherein the scope of this Court is limited in comparison to first appeal. Keeping
in view this position of law and the fact that deceased was in Government service
and was examined by doctor of LIC and also looking to the disease mentioned in
the certificate which were submitted for taking a long leave this Court is of the

_ view that there was nio fraudulent suppression of facts especially in the facts and

circumstances of the case when the proposal form was filled in by the agent of
the Life Insurance Corporation while deceased was a literate man and was in
Government employment, and also was examined by doctor of LIC. In the
circumstances,there was no justification in dismissing the claim of the appellants.

"[19] In view of this, the appeal is allowed. Judgment and decree passed by leamed

Court below is set aside. Appellants shall be entitled for-a sum of Rs.1,00,000/- along

"with interest @ 9% per annum from the date of submission of the claim form till

realisation, Respondents shall also be liable for costs of both the Courts below..
Appeal allowed.
LL. R. [2008] M. P, 1753
APPELLATE. CIVIL
Befare Mr Justice A.K. Shrivastava & Mr. Justice S.A. Naqw

24 January, 2008* .
.PRASHANT KUMAR SAHU : : ... Appellant . -
- Vs, - L
M/S OPTEL TELECOMMUNICATIONS LTD. & ors. ... Respondents

A.. . Arbitration and Conciliation Act (26 of 1996), Sections 21 & 43 - -

" Arbitration Tribunal decline to'pass award in favour of appellant and held claim

fo be time barred - Application u/s 34 dismissed - Held - Arbitral proceedings in
respect of a particular dispute would commence on the date on which a request - .
for that dispute to be referred to Arbitration is made - Determining factor in -
computing the limitation is the date when notice was received by the respondent

* No.l & 2 raising the arbitral dispute - Appeal allowed. (Para 12)

Cwm. WA U9 Yae AR (1986 I 26), ORIY 21 T 4% — MR
*M.A. No.2066/2003 (Jabalpur)
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B. Interpretation of Statutes - A statute must be read as a whole .

and one provision of the Act should be construed with the provisions in the
same Act so as to make a consistent enactment of the whole statute - It is the
duty of the Courts to avoid "head on clash" between two sections of the
same Act and, whenever it is possible to do so to construe provisions which
appear to conflict so that they harmonise. (Para 13)
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.C.. Words and Phrases - Commence - Meaning - To begm institute

or start - Word ' commence harmomously used in. Sections 21 & 43 - Meaning '

would be "to start’ . (Para 15)
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Cases referred :
AIR 1997 SC 1006, Principles of Statutory Interpretanon by Justlce G.P.
Singh Seventh Edition page 112.

‘RP Agrawal with Praveen Dave, for the appcﬂant.
R.N. Shukla with R.B. Tiwari, for the respondent No.1 & 2.

ORDER

The Order of  the Court was delivered by
A.K. Serivastava, J.:—Fecling aggrieved by the order and decree dated 19.8.2003
passed by learned District Judge, Satna in Misc. Civil Case No.18/2002 affirming the
award dated 18.12.2002 passed by ‘Arbitral Tribunal'(in short "Tribunal’) Bhopal, this
appeal has been filed under section 37 of the Arbitration and Conciliation Act; 1996
(hereinafter referred to as 'the Act’).

2. No exhaustive statements of the facts are required to be stated for the
disposa.l of this appeal. Suffice it to state that Rate Contract No. OTL : 15/10:1/
RC dated 25.8.1998 was executed between the appellant and respondents no. 1
and 2 for supply of wooden drums. The appellant deposited a sum of Rs.50,000/-
as earnest money vide Draft No 419903 dated 13.4 98 of State Bank of India,
Satna City. The price amount was to be paid within 60 days after the acceptance

+
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of goods. It was agreed between the partles that if any dispute would arise, it will
be réferred to arbitration. :

3. As per claim of appellént he had supplied goods as uqder -

S1.No. Bill No. Date of Bill Amount
i 2. 8/10/98 Rs.107926.00
2 3. 27.10.98: Rs.118995.00
3 4, . '28.10.98 - Rs. 90266.00
4 . 6. 16.11.98 - . Rs.145210.00
Total Rs.4,62,361.00

Since-the respondents 1 and 2 have failed to make payment despite notices and
-reminders were given by the appellant, accordmg to him, he is entitled to get
“interest at the rate of 12% by way of damages. It is not in.dispute that the
appellant served two notices dated 6.8.2001 and.10.1.2002 to the respondents.
The appellant hence filed an application before the District Judge, Satna on
30.4.2002 for appointment of the Arbitrators and also prayed as under :-
(1) Rs.50,000/- deposited as earnest money be paid;
- (2) - Rs.4,62,361/- as stated in para 5 of the application be
paid;
(3) Interest @ 12 per cent after two months from the
date of notice i.e. 6.8.2001 till final paymerrt be paid;
(4) Notice charges Rs.1100/-be paid; -
(3 Costs of the Arbitration proceedmgs
4.  Itis not in dispute that respondents 1 and 2 have admitted most of the claims,
but have raised plea of limitation that the claim is barred by time. According to
respondents 1 and 2 goods.were never supplied well in time and, therefore, they are
not liable to pay damages as per Clanse 14 of the agreement. The claim of Rs.4,46,308/-
is, however, admitted by the respondents 1 and 2 subject to limitation.

5. The matter was referred to the Arbitral Tribunal where issues were framed

and it was held by the Tribunal that claim of Rs.4,46,308/- has been admitted by the
respondents 1 and 2, but, again since the claim is not within prescribed period of
limitation, therefore, the Tribunal declined to pass any-award of Rs.4,46,308/-. However,
the Tribunal held that the appellant is entitled to get back amount of eamest money
Rs.50,000/- with interest at the rate of 12% as well as notice charges Rs.1100/-.

6. . The appellant challenged the award by filing application under section 34 of
the Act and prayed to set aside the arbitral award. The learned District Judge
decided ihe objections raised by the appellant under section 34 of the Act and
categorically held that the dispute raised by the appellant before the Tribunal was
barred by time and eventually dismissed the objections by affirming the award
passed by the Tribunal.

7. Inthis manmer the present appeal has beeri filed under section 37 of the Act
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8 The contention of Shri R.P. Agrarwal, learned senior counsel appearing for - -

the appellant is that the Tribunal as well as learned District Judge crred in law by
holding that the dispute raised by the appellant was barred by prescribed period of

limitation. The contention of learned senior counsel is that provisions of sections -

21 and 43 (2) of the Act have not been properly construed by the Tribunal as well
as by leamned District Judge. According to learned senior counsel if these two
provisions are considered in proper perspective in the present factual scenario it
would reveal that the claim of the appellant is not barred by prescribed period of
limitation. It has also been contended that liability of making payment of
Rs.4,46,308/- has been admitted by the respondents 1 and 2 and, if that is the
position, since there is no hurdle of limitation, said amount be also awarded in
addition to the award passed by-the Tribunal. : .-

9.  On the other hand, Shri R.N. Shukla, learned senior counsel appearing for
the respondents 1 and 2 argued .in support of the impugned award as well as
supported the impugned order of learned District Judge.

10. Having heard learned counsel for the parties, we are of the consxdered
view that this appeal deserves to be allowed.

11.  The moot question to be decided in this appeal is whether the dispute raised
by the appellant is within time or is barred by prescribed period of limitation. If
the dispute is within time, accordmg to us, the appellant is entitled to get amount
of Rs.4,46,308/- because the respondents 1 and 2 have admitted in their reply to
" the application that they are required to pay amount of Rs. 4,46,308/-. The only

objection for its payment which has been raised by the respondents 1 and 2 in
their reply is that the same is barred by prescribed period of limitation. In orderto -
appreciate the arguments advanced by learned counsel for the parties, we would

like to advert ourselves to certain relevant dates which aré as under :-. .

Sl SL.No. Date ; Events
(1) 25.8.98 Agrecment entered into between
] “appellant and respondents 1 and 2.
). 16.11.98  Last supply was made by appellant to

respondents 1 and 2 and as per Clause 6
- . of the agreement the payment was to be

made within 60 days.

3) 16.1.99 60th day exp1red.

)] 6.8.01 Notice to make payment was sent by
appellant to respondents 1 and 2.

(%) 10.1.02 Notice by which resolution of dispute

was demanded was sent by appellant to
responderits 1 and 2.

1]

xh




© . 30402  Applicationws. 11 of the Act was filed. -

B o by appellant before the District Judge.
12.. The factum of giving notices dated 6.8.2001 and 10.1.2002 is not disputed
in reply to the application.  On the other hand, the same is admitted. I the notice
dated 10.1,2002 sent by the appellant is said to have been received by the

. respondents on the same day, even then, according to learned senior counsel, the
" dispute -which has been raised-by the ‘appellant cannot be said to be barred by .

rrrrrr

time. . In order to appreciate the said argument, we shall advert ourselves to section - )

21 of the Act which reads, thus :-

v21, Commencement of arbitral proceedings.- Unless otherwise

agreed by the parties, the arbitral proceedings in respect of a particular

dispute commience on the date on which a request for that dispute to be

referred to arbitration is received by the respondent.” .
L ' _ (Emphiasis supplied)

On going through the above-said provision we find that it speaks about the

commencement of arbitral proceedings. According to this section, the arbitral

procecdings in respect of a particular dispute would commence on the date on -

which a request for that dispute to be referred to arbitration is received by the
respondent and, therefore, according to us, the determining factor in order to
compute the limitation is the date when the notice was received by the respondents
1 and 2 raising the arbitral dispute. “If we take it for consideration that earlier
notice dated 6.8.2001 was received on the same day or within 2-3 days after
6.8.2001, even then the proceedings cannot be said to be barred by time in terms
of section 21 of the Act. . _ :

Section 43 of the Act speaks about the "Limitation" and it would be condign

. to refer to sub-section (2) of section 43 which reads thus :-

"43. (2) - For the purposes of ﬂjs_sectilbn and the Limitation Act, 1963
(36 of 1963), an arbitration shall be deemed to have commenced on the
date referred in section 21." . . . - (Emphasis supplied)

If we keep section 21 and ‘section 43 (2) of the Act in juxtaposition and read
conjointly it becomes luminously clear like a noon day that limitation would
commence from the date when the respondents 1 and 2 have received notice in
respect to the request for the dispute raised by the appellant. On plain reading of
the language of these two sections and interpreting these two provisions
harmoniously there cannot be any other interpretation. ~~ '

13. A statute must be réad as a whole and one provision of the Act should be
construed with reference to other provisions in the same ‘Act so as to make a
consistent enactment of the whole statute. Such a construction has the merit of
avoiding any, inconsistency of repugnancy either within a section or between a
section and other parts of the statute. It is the duty of the Courts to avoid "a head
on clash" between two sections of the same Act and, whenever it is possible to do
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. S0 to construe provisions which appear to conflict so that they harmonise. (See :
Principles of Statutory Interpretation by Justice G.P. Singh Seventh Edition page 1 12).
14. The Supreme Court in the case of Sultana Begum v. Prem Chand Jain AIR
1997 SC 1006 while considering the scope and interpreting Order XXI Rule 2 and
section 47 CPC and by relying the decision of Canada Sugar Refining Co. v. R.
(1898) AC 735 quoted the observation made by Lord Davy which reads thus :-

"Every clanse of a statute should be construed with referénce to the context B
and othet clauses of the Act; so as, as far as possible, to make a consistent -
enactment of the whole statute or series of statutes relating to the subject-
matter."

and thereafter by quoting various decisions laid down following principles ;-

"(I) It is the duty of the Courts to avoid a head on clash between two
Sections of the Act and to construe to the provisions which appears to be in
conflict with cach other in such a manner as to harmonise them, ‘

(2)  The provisions of one Section of a statue cannot be used to defeat
the other provisions unless the Court, in spite of its efforts, finds if impossible
- 1o effect reconciliation between thém. :

(3) - It has to be bome in mind by all the Courts all the time that when
there are two conflicting provisions in an Act, which cannot be reconciled

. with each other, they should be so interpreted that, is possible, effect should -

“begiventoboth. Thisisthe essence of the rule of "harmonious construction”, -
(4) ¢ The Courts have also to keep in mind that an interpretation which

. Teduces one of the provisions as a "dead letter” or "useless lumber" is not

'

* harmonious construction. . . _

"7 (5)"  Tohormonise is hot to destroy-any stahitory provision ortorenderit

* otiose." T T ' :

" In the present case we do not find Sections 21 and 43(2) of the Act to be

. inconsistent or repugnant to each other and therefore, on the basis of the
decision of Sultana Begum (supra) and the principles laid down by the

* Apex Court both these two Sections are to be construed harmoniously, We
do not find any scintilla of doubt in our mind that these two provisions are
not a head on clash to cach-other. Section 21 of the Act speaks-about .
when the arbitral proceedings can be commenced and to enable the arbitral
proceedings, what should be the period of limitation this has been prescribed
in Section 43(2). Thus, according to us, if a party desires to commence
arbitral proceeding, when right would accrue to him, this has been stated in
Section 21 and in order to exercise the said right what should be the limitation,
this has been prescribed in Section 43 (2) of the Act.

15.  The word 'commence’ has not been defined under the Act and, therefore,
we would like to see dictionary meaning of this word. In Oxford Large Print

W
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Dictionary, the meaning of word 'commence' is "to begin" and in Black's Law
Dictiondry its meaning is "To initiate by performing the first act or step. To begin,
institute or start." Therefore, by construing the word '‘commence' harmoniocusly
used in sections 21 and 43 the meaning would be "to start” and if that is the
position, according to us, the limitation would start from the date on which the
request by way of said two notices, raising the arbitral dispute to be referred to
the arbitration, were received by the respondents 1 and 2. Admittedly, notices
dated 6.8.2001 and 10.1.2002 have been received by the respondents 1 and 2 and
if that would be the position, according to us, the application which was filed by
the appellant under section 11 of the Act on 30.4.2002 cannot be said to be
barred by prescribed period of limitation.

16. For the reasons stated here-in-above, we-hereby hold that application under
section 11 of the Act filed by the appellant is within limitation and since respondents
1 and 2 have admitted the claim of Rs.4,46,308/-, according to us, the appellant is
entitled to get the said amount apart from the amount as awarded by the Tribunal
and affirmed by learned District Judge. -

17. Resultantly, this. appeal succeeds and is hereby allowed. Looking to the
facts and circumstances, parties are directed to bear their own costs.
) Appeal allowed.
L.L:R. [2008] M. P.; 1759 -
: APPELLATE CIVIL .
Before Mr. Justice Arun. Mishra & Mr. Justice S.A. Nagvi

7 February, 2008*
DULARI SINGH (Smt.) & ors.” . ... Appellants
Vs. . : _
. TRIBHUVAN MURARI DUBEY & anr. - . ... Respondents

A. Workmen's Compensation Act (8 of 1923), Section 3 - Employer's
liability to pay compensation - Deceased working as -driver - He had taken the
vehicle to Amarkantak and Chitrakoot at the direction of the owner - Dead body
of deceased was found near rivér at Satna and vehicle was seized from Rewa -
Held - Owner in written statement and deposition has not denied the fact that
deceased was in his employment - Jeep was found at a différent place and dead
body was found at a different place - Murder of deceased was committed in the
course of employment - Order passed by Commissioner for Workmen's
Compensation dismissing claim pelition set aside. o (Para 9)
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B. Workmen's Compensation Act (8 of 1923), Section 4 -
Compensation - Monthly income of deceased assessed at Rs.3,000/- - Relevant
Jactor is 213.57 - Compensation comes to Rs.3,20,355/- - Compensation shall
carry interest af the rate of 12% p.a. - Appeal allowed. (Para 10) ~
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. Cases referred : -~ - ) ,
2000 AIR SCW 1579, 2007 ACJ 1126, 2007(3) MPHT 421.

Aﬁi};ésh Jargar, for the appellants.
Rakesh Jain, for the respondent No.2.

ORDER

The Order of . the Court  was delivered by -
ARUN MisHRa, J.:~The appeal has been preferred by the claimants aggrieved by
dismissal of their application filed u/s 33 of the Workmen's Compensation Act, 1923
before the Commissioner for Workmen Compensation (Labour Court) Satna. The
application has been dismissed as per order dated 14.9.2005 passed in case no.17/04
.WC Act, Fatal. o o PR -
+*2. The claimants preferred claim petition claiming compensation ‘on account
of death of Santosh Singh; aged 27 years, who was a driver working with Tribhuvan
Murari Dubey, he used to drive marshal jeep, owned by T.M. Dubey and insured
with Oriental Insurance co. ltd. He used to ply the vehicle on Chitrakoot-Maihar
occasionally as per direction of the owner on 3.4.2004 deceased had gone to °
Jaleshwar along with the owrier and thereafter at his direction went to Amarkantak
and Chitrakoot taking certain relatives of the deceased. The dead .body of the
deceased was found near Semrabal river on 4.4.2004 within the area of P.S.
Kothi, Satna. The jeep was found abandoned near X.P. college at Rewa. The
vehicle was seized on 13.4.2004 from Rewa. Offence was registered against the
unknown accused persons at crime no.27/04. It was submitted that deceased
used to earn Rs.2,000/- per month by way of salary and Rs.80/- by way of
allowance. N ' _ .
3. * The owner remained ex-parte.

‘4. Theinsurer in'the reply contended that deceased was not holding the driving
licence. The vehicle was being used for carrying the passengers for hire or reward,
as such there was violation of terms & conditions of the policy. The death was
not in the course of employment. The jeep was seized from a different place.

5.  The Commissioner for Workmen Compensation has found that it has not
been established that deceased died during the course of the employment.

<
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6.~ Shri Avinash Jargar, Jéarned counsel for the appellants, has submitted that
death was arising out of and in the course of employment. The facts depesed by
the widow and father of the deceased have not been rebutted by entering in the
witness box or by the insurer, thus, ought to have been accepted, the dismissal of
the claim petition is improper. .

7. Shri Rakesh Jain, learned counsel for the msurer has subm1tted that

-considering the evidence of the widow and father of deceased the tribunal has

assessed the evidential-value and has discarded the’ _statement, as such no case
for interference-in the appeal is made out as no substantial question of Taw arises.

8. - The main question for consideration is whether the finding ; recorded by the
tribunal that deceased did not die during the course of employment is perverse 7
The appeal hias been admitted on the following substannal question of law :

"Whether in the facts and circumstances of the case, the Commissioner

. for Workmen Compensation was justified in dismissing the claim petition of

~ the appellants holding therein that deceased did not die during the course of

_employment 7" -

9. We find on record that the clalmants have submltted that deceased was in
the employment and had taken the vehicle to Chltrakoot ‘and Amarkantak at the
direction of the owner; the owner did not controvert the aforesaid by filing of the
written statement and by entering in the witness box. . The tribunal has wrongly
drawn adveérse inference against the claimants for not examining the owmer, it =

~ was not for the claimants to examine the owner, in case, owner was interested in

rebuttmg the evidence, it was for owner to enter in the witness box or for the
insurer to examine, the owner in rebuttal. Smt.. Dulari Singh, the .widow of the
deceased, has cleagly stated that deceased was in the employment of T.M. Dubey,
he used to ply marshal jeep and used to draw salary of Rs,2,000/- per month and.
allowance of Rs.70-80/- per day.  Ramratan, father of the deceased, has also
stated that deceased was the driver of T.M. Dubey and at the direction of owner
he had taken the vehicle on 3.4.2004. The dead body was found at the different -
place. The deceased was res:dmg at village Gorela, Bilaspur, his dead body was
found near Semirabal river in the district of Satna, thus, it is apparent that from the
statement that déceased had taken the j jeep towards Chitrakoot and thereafter his .
dead body was found; death arose out of and in the course of émployment. There
is absolutely nothing to disbelieve the version of the aforesaid witnesses-that-jeep
was taken at the directjon of the owner, jeep was found at a different place at
Rewa and dead body was found at a different place at Satna, thus, it:appears that -
murder was committed of the deceased in the course of employment, the death
was clearly arising out of and in the course of his employment as held by the
Apex Court in Smt. Rita Devi and others v. New India Assurance Co. Ltd. and
another, 2000 ATR SCW 1579 and by this Coust in similar circumstances in Oriental
Insurance Co. Ltd, v. Sheela Bai Jain and another, 2007 ACJ 1126 and in Smt.
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Laxmi and others v. Jai Karan Prasad Shukla and another, 2007 (3) MPHT
421. In Smt. Rita Devi and others v. New India Assurance Co. Ltd. and another
(supra) it has been held thus:-

“ 14. Applying the principles Iaid down in the above cases to the facts of
the in hand, we find that the deceased, a driver of the auto rickshaw, was
-duty bound to have accepted the demand of fare paying passengers 1o
trinsport theri to the place of their destination. During the course of this
duty, if the passengers had decided to commit an act of felony of stealing

* the auto rickshaw and in the course of achieving the said object of stealing
the auto rickshaw, they had to eliminate the driver of the auto rickshaw
then it cannot but be said that the death so caused to the driver of the auto
rickshaw was an-accidental murder. The stealing of the auto rickshaw was
the object of the felony and the murder that was caused in the said process
of stealing the auto rickshaw is only incidental to the act of stealing of the
auto rickshaw. Therefore, it has to be said that on the facts and circumstances
of this case the death of the deceased (Dasarath Singh) was caused .
accidentally in the process of committing the theft of the auto rickshaw.

15. - Leamed counsel for the respondents contended before us that since
the Motor, Vehicles Act has not defined the word 'death’ and the legal
interpretations relied upon by us are with reference to defmition of the

. word 'death’ in Workmen's Compensation Act the same will not be applicable
while interpreting the word 'Death’ in Motor Vehicles Act becanse according
to her, the objects of the two Acts are entirely different. She also contends
on the facts of this case no proximity could be presumed between the murder
of the driver and the stealing of the auto rickshaw. We are unable to accept

- this contention advanced on behalf of the respondents. We do not see how

the object of the two Acts,namely, the Motor Vehicles Act and the Workmen's

~ Compensation Act are in any way different, In our opinion, the’ relevant

~ object of both the Acts are to provide compensation to the -victims of
accidents. The only difference between the two enactments is that so far -
as the Workmen's Compensation Act is concerned, it is confined to workmen -

" as défined under that Act while the relief provided under Chapters X to XII |

of the Motor Vehicles Act is available to all the victims of accidents invalving
a fnotor vehicle. In this conclision of ours we are supported by Section 167
of the Motor Vehicles Act as per which provision, it is open to the claimants .
either to proceed to claim compensation under the Workmen's Compensation
Act. A perusal of the objects of the two enactments clearly establishes -
that both thie ehactments are beneficial enactments operating in the same
field, hence, judicially accepted interpretation of the work 'death’ in Workmen's
Compensation Act is, in our opinion, applicable to the interpretation of the
word death in the Motor Vehicles Act also." '

In view of the aforesaid, we have no hesitation in setting aside the order passed

Fi]
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by the Commissioner for Workmen's Compensation dismissing the claim petition and
hold that the deceased was in the employment and his death was clearly caused during
the course of the employment.

10. Coming to the question of quantum of compensation to be awarded, the
widow has stated that deceased used to draw the salary of Rs.2,000/- per month
and allowance of Rs.70-80/- per day. It would be reasonable to assess his income
at Rs.3,000/- per month. Taking 50% i.é. Rs.1,500/- as per section 4 of the
Workmen's Compensation Act, 1923 so as to arrive at the compensation the
televant factor is 213.57. Thus, the compensation comes to (1500 x 213.57) =
Rs.3,20,355/- (Rs. Three Lacs Twenty Thousand Three Hundred Fifty Five Only).

The compensation to carry interest at the rate of 12% per annum to be payable
after one month from the date of accident.

11.  Coming to the liability of the insurer as there is nothing on record to show
that there was violation of the policy, the finding as to violation of policy is also
not proper. Merely by the fact that the father of the deceased was unable to state
the names of the persons taken in the jeep, it could not be inferred that jeep was
being plied for hire or reward, the burden to prove the breach of the policy was
upon the insurer. Ramesh (P.W.3) has also not stated that vehicle used to be plied
for carrying passengers for hire or reward, he has stated that vehicle was used to
be plied for personal use. There is nothing in the statement of Deepak (P.W.4)
also to infer that there was violation of terms & conditions of the policy. The .
statement of Sunil Dharmadhikari (NAW-I) examined on behalf of insurer is not
based on personal knowledge thus, is of no avail so as to come to the conclusion
that vehicle used to be plied for hire or reward. '

12. Resultantly, the appeal is allowed to the aforesaid extent. The compensation

- of Rs.3,20,355/- (Rs. Three Lacs Twenty Thousand Three Hundred Fifty Five

Only) is awarded to the claimants. The compensation to carry interest at the rate of
12% per anmum to be payable after one month from the date of accident. No costs.
Appeal allowed.
I. L R. [2008] M. P., 1763
APPELLATE CIVIL _
Before Mr. Justice U,C. Maheshwari

L 28 February, 2008* .
ANOOP CHOUDHARY - : ' : ... Appellant
Vs . . ‘) : ‘
SMT. USHA BHARGAVA R ' : ... Respondent

Civil Procedure Code (5 of 1908), Order 1 Rule 10, Order 22 Rule

4, 9 - Substitution of Legal Heirs - Application under Order 22 Rule 4, 9

.along with application under Section 5 of Limitation Act and setting aside

“FA e 2001 (Jabalpury
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abatement filed - Applications subsequently withdrawn with lrberfy to file.

. application-under Order 1 Rule 10 if law permits - Held - After withdrawal

of applications filed under Order 22 Rule 4, 9 & 11, appellant has no
authority to bring such heirs on record under Order 1 Rule 10 riw Order 22
Rule 10 - Application under Order 1 Rule 10 d:sm:ssed Appeal stands abated
against dead defendant/respondent. (Para 22)
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Cases referred :

AJR 1961 Patna 178, AIR 1978 Calcutta 344, AIR 1986 Orissa 191, AIR

1954 S€ 75; AIR 1962 SC 89, AIR 1973 SC 655, AIR 1974 A]l 422, AIR 1986

""" Orissa 191; AIR 1985 Patna 35, AIR 1982 AP 480.

A.K. Jain & Ku. Jailaxmi Aiyer, for the appellant.
Ashish Mishra, -for the respondent No.1. :
N:K. Patel with S.L. Padtel, for proposed respondents

: ORDER
U C MAHESHWARI J.:—This order shall decide I. A No 14251/07 filed by

' the appellant under Order 1 Rule 10 r/w Section 151 r/w Order 22 Rule 10 of

CPC seeking permission to. implead the legal heirs of deceased respondent No.4 - '

as respondents on record. .
2. The facts in brief of the case which are necessary to decide this L. A. are

that the appellant initiated a suit for specific performance against respondent No.1 .
and 2 on the basis of an agreement to sale dated 18.8.1974 executed by Shri.
Pyarelal Sharma, the father of the respondent No.1 and 2. As per further contention’

after the death of Pyarelal Sharma the respondent No.) and 2 being his legal heirs
sold the disputed property through registered sale’ deed dated 17.12.1981 to the
deceased respondent No.4 Sardar Harjinder Singh. Initially the suit was filed
only against respondent No.1 and 2 but subsequently other respondents were

impleaded as defendants in thé case. The deceased .respondent No.4 defended

the suit as bonafide purchaser of the disputed property with consideration. After
recording the evidencé on appreciation by holding him the bonafide purchaser the
appellant's suit was dismissed on merits by the trial court on which the present
appeal is preferred.

3. In pendency of this appeal the respondent No.4 Sardar Harjinder Singh

o
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died on 5.1.2005, on which the necessary steps to bring his legal representatives
on record was not taken by the appellant within limitation, but at belated stage on
13.8.2007, I. A.No.9285/07 under Order 22 Rule 4 r/w Rule 9 of CPC to bring his
legal representatives on record and on dated 27.8.2007 1. A. No0.9952/07 under
Section 5 of Limitation Act for condoning the delay in filing the proceeding for
settmg aside the abatement of appeal in respect of such respondent while on
15.11.2007 an application I. A. No.13307/07, under Order 22 Rule 4 r/fw 9 CPC
for setting aside such abatement were filed. The same were seriously opposed
on ‘behalf of the proposed legal representatives of the deceased respondent
contending that C. S. No.10-A/04 filed by the deceased Sardar Harjinder Singh
for eviction against the appellant was decreed in his life time by Third Civil Judge,
Class- II vide judgment and decree dated 5.2.2004, such decree was challenged
by the appellant-in Civil Appeal No.41-A/04, the same was pending on the death
of Harjinder Singh in the court of Tenth Additional District Judge Jabalpur, where
the present appellant brought his legal representatives on record within limitation
but did not take any steps to bring the same on record in this appeal, resultantly
the appeal had become abated automatically under the law. Thus there is no
sufficient cause to condone such delay and setting aside the aforesaid abatement
and prayer for dismissal of such apphcatlons was made. Subsequently on 3.12.2007
at the stage of hearing such I. As. were withdrawn by the appellant's counsel
with hberty to file the appropriate application under Order 1 Rule 10 r/w Section
151 of CPC, if the same is permissible under the law. .

4. Subsequent to aforesaid order the present apphcanon under order 1 Rule
10 of CPC is filed by the appellants to bring the same persons on record at the

place of the deceased respondent No.4 contending that the impugned suit is to be
decided between the appellants and respondent No.1 to 3, on thé basis of the

. alleged agreement executed by the predecessor of such respondents in favour of

the appellants at earlier pomt of time from the date of execution and registration
of the sale deed in favour of the deceased Harjinder Singh by respondent No.1
and 2. Therefore, the presence -of the proposed respondents the legal heirs of
Harjinder Singh are not necessary for passing the effective decree in this appeal
but their presence will be required as proper party at the time of executing the
decree if the same is passed in favour of the appellant. It is also stated that to

implead the person in such manner-under Order 1 Rulé 10 of CPC the limitation -

for the same is three years as provided under Article 113 of Limitation Act and
the limitation prescribed for brining the legal representative on record is not
applicable to the present case. With these averments the prayer for brining the
legal heirs of the deceased respondent No.4 Harjinder Smgh as respondents on
record is made.

5. Inreplyof the proposed legal heirs of the deceased respondent, by admitting
the death of respondent No.4 and acquirement of title by them in respect of the
disputed property it is stated that after withdrawal of the applications filed u/o 22




1766 THEINDIAN LAW REPORTS (M P. SERIES), 2008

r. 3, wo 22 1. 9 CPC and Sec 5.of the Limitation Act for bringing the legal .

_'representatives of deceased on record, the appellant did not have any right or
authority by circumventing such provision of CPC to bring them on record. Once
the appeal has been abated against the deceased respondent and proceedings
relating to set aside such abatement has been withdrawn by the appellants,
thereafter the appellant does not have any right to bring the proposed legal
representatives on record by way of this apphcanon and prayed for dismissal of
the same,

6.  Shri A. K. Jain, learned counsel for the appellants by refcrnng the facts
stated in I. A. said that even after withdrawal of the applications filed for bringing
the legal representative of the deceased respondent No.4 on record under Order
22 Rule-4, 9 and 11 of CPC and Section 5 of Limitation Act, the proposed legal
heirs of such respondent may be brought on record at his place by the appellant in
the circumstances of the case. According to his submission their presence are not
required to decide the validity of the alleged agreement, as such question is to be
decided in between the appellants and respondent No.1 to 3 while the presence of
such heirs shall be required as proper party only at the time of execution of decree
if the same is passed in favour of the appellant on adjudication of this appeal. In
such premises the appellants be permltted to bring them on record by allowing the
1. A. He also placed his reliance on some reported cases of the Apex Court and
also some of the case of other courts.

‘7. By responding the aforésaid argument Shri N."K. Patel, learned Semor
Advocate has said that the provision of Order 1 Rule 10 of CPC is not available to
the appellant after withdrawing the applications filed urider Order 22 Rule 4, 9,
and 11 of CPC and also under Section 5 of Limitation Act regarding bringing the
legal representatives of deceased respondent on record. The appellant could not
be permitted to circumvent the provision of Order 22 Rule 4, 9 and 11 of CPC by
invoking the provision of Order 1 Rule 10 of CPC. The abatement of the appeal
is automatic process, if the legal representatives of the ‘deceased partles are not
brought on record within the prescribed period then the abatement is occurred,

which could not be set aside without any sufficient cause for condoning the delay

and such applications have been disposed of by this court considering the request
of the. appellant to withdraw the same. He also placed his rehance on some
reported cases and prayed for dismissal of this I. A. ‘

8.  Having heard the counsel I have carefully gone through the entire record
with all the aforesaid applications, impugned judgment and the different order
sheets of this appeal. It is apparent that impugned suit for specific performance
was filed initially against respondent No.1 and 2 on 19.12.1989 contending that
the alleged agreement was exccuted by their father Pyarelal, and after his death
the disputed property was inherited by respondent No.1 to 3 and the same was
transferred by them through registered sale deed dated 17.12.1981 to deceased
respondent No.4. It is also apparent that impugned suit has been dismissed by the
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trial court against all the respondents holding the deceased respondent No.4
Harjinder Singh acquired the title of disputed property as bonafide purchaser. In
pendency of this appeal deceased respondent No.4 died on 5.1.2005, thereafter
within limitation no steps were taken by the appellant to bring his legal
representatives on record within prescribed limitation of 90 days. Subsequent to
it at very belated stage an application under Order 22 Rule 4 read with Rule 9 of
CPC was filed on 13.8,2007. Subsequent to it an application under Section 5 of

. Limitation for condomng the delay in filing the proceeding for setting aside the

abatement of appeal in respect of deceased respondent was filed on 27.8.2007
and an application under Order 22 Rule 9 for setting aside such abatement was
filed on 15.11.2007. The same were seriously opposed on behalf of the proposed

legal representatives-by filing their reply and during the course of argument on _

such applications the same were withdrawn by the appellants' counsel on dated

3.12.2007, on which the followmg order was passed:

Dun'ng the course of argument appellant‘s counsel seeks permission to”
.. withdraw . A. No.9285/07, 1. A. No.9952/07 and I. A. No.13307/07 as not -
" pressed with liberty tofile some appropriate application under Order 1 Rule
"~ .10 r/w Section 151 of CPC. :

. Shri Patel has no objection in such mthdrawal while Shri Sanghi said that - ) )
-same be permitted to withdraw wrthout extending any hbertyto the appeIlanI -

. . On consideration appella.nt is ‘permitted to withdraw the aforesaid I, As.
. as not pressed with liberty to file the application, if the same is permissible
under the law. "On filing such application the same shall be dealt with in

- accordance with law ‘

9. Subsequent to aforesaid order this apphcatlon w/ol1R. 10r/w0Q 22 R, 10

r/w Section 151 of CPC is preferred. The same is also seriously opposed by all -
the proposed legal representatives of the deceased in their reply. In such
circumstance this court has to answer the following questions:

©a. . After withdrawal of the aforesaid applications by the appellant filed
under Order 22 Rule, 4, 9 and 11 of CPC and under Section 5 of Limitation
Act whether he may be permitted to bring such legal heirs of respondent

* No.4 on record at his place by invoking the provision of Order 1 Rule 101/ |

* w 151 of CPC. In’case such application is' dismissed then whether this .- -
appeal should be treated as abated in toto or only against the deceased
respondent.

10. It is basic proposition of law that Order 22 Rule 10 of CPC is applicable to
bring the person on record with leave of the court who acquires the rights in the

disputed property during pendency of the suit by assigninent, creation or devolution, ]

such person may come or bring on record with leave of the court at the place of
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such party of the suit from whom he acquired such rights in the aforesaid manners.

But in any case such provision and the provision of Order 1 Rule 10 of CPC could

not be invoked to defeat the provision of Order 22 Rule 3,4, 9 and 11 of CPC. On

other words by defeating the provisions of Order 22 Rule 4, 9 and 11 of CPC the

person like appellant could not be permitted to circumvent such provision by invoking
"the provision of Order 22 Rule 10 r/w Order 1 Rule 10 of CPC.

11. On earlier occasion this question was _answered by the Hon'ble Division
Bench of Patna High in the matter- of Jamuna Rai and others Vs. Chandradip
Rai and others reported in AIR 1961 Patna 178 in which in was held as under:

"85,  In this view of the matter, it must be held as mentioned earlier also
that the appeal has abated. as against the heir of the deceased appellant
No.13. - °

86.  Because of my above decision that the appeal has abated as against
the heirs of the deceased appellant, his legal representatives. cannot now be
added as parties to the appeal under Rule 10, O. 1, as prayed for by
circumventing the provision of R.3, O. 22, a.nd, therefore the application
made under R.10, 0 1, is also rejected.”

12. Thereaﬁer such question was also answered by the High Court of Calcutta
in the matter of Surendra Nath Sarkar_and others, v. Manatab Monian and
others, reported in-AIR 1978 CALCUTTA 344 with the following findings:

6. It appears that such power can be exercised whena party whose presence
before the court may be considered necessary, is not joined at all as a party
in the proceedings. The provisions do not in my opinion apply when by
operation of other provisions of the Code the suit has.abated in respect of a
party properly joined and attempt to bring his heirs and legal representatives
on record has failed by an order of court. It cannot be said that provisions .
of R. 10 (2) override other provisions of the Code. The decisions refer to
the case where there has been an abatement but no steps have been taken
for setting aside abatement by: inaction of the plaintiff, and not to cases
where the court has refused to set aside abatement on Merits.

7 S A In this proceedmg we have already noted -
that the applications for substitution after setting aside abatement was'made
and rejected as a result whereof the suit was bound to abate in Tespect of
the deceased persons, The court did not find any sufficient reason for setting
aside the abatement caused by the deaths of the aforesaid parties in rejecting
the applications for substitution after setting aside the abatement. If the
plaintiffs are now permitted to bring on record the legal representatives of
the deceased persons on the face of such rejection in this suit, it will not be

a proper or fair exercise of the jurisdiction but an exercise of jurisdiction
with material irregularity on the part of the court to allow such application in
exercise of its power either under S. 151 of the Civil P. C orunder O. 1 R.
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10 (2) of the Civil P. C. Further there may be serious questlons of limitation

.” involved in respect of the claims for declaration ‘as made in the suit. I am
accordingly of the opinion that in such circumstances when once the
application for substitution after setting aside abatement caused by the deaths

of some parties in a suit is rejected on merits the plaintiff will not be permitted

to circumvent the position caused by operation of law to add them as parties

." by invoking the aid of O.1.R. 10 (2) of the C1v11 P.C. or of S.151 of the
© Code.

' -1-31 Subsequent to it Hon'ble Orissa High: Court has also given: the verdict ‘o

this question in the matter of Kanhu Gauda, Petitioner v. D. Kodandi Dora

) and others reported in AIR 1986 ORISSA 191 in which it was held as under:

6. ... 'AIR 1974 All 422: Khalil Ahmadv. Addl. District
Judge, Gorakhpur was cited by the counsel for the petitioner. It lays down
that where an application under Order 22, Rule 4 to bring the legal
- representative of a deceased party on record has-been dismissed, the court -
can in exercise of power under Order 1, Rule 10, sub-rule (2) implead the
legal representative. I cannot agree with this view and I get support from a
- decision of this Court reported in (1974) 40'Cut LT 885,Durga Charan .
‘Parida v. Basanta Kumar Parida, wherein it has been held :

"It can never be the intention of the Code to take away this valuable right

- accrued to the legal representagives of the deceased defendant by taking

 resort to the provision contained in Order-1, Rule 10, Civil Procedure Code.

To hold atherwise would amount to going against the scheme of the Code
and would put the litigants to great hardship and prejudice. Therefore, Iam .
of the opinion that the trial Court having dismissed the plaintiff's application
for substitution, it had no jurisdiction to entertain an application under Order
"1 Rule 10, Civil Procedure Code and to allow the same. U

.14. All the aforesaid cases have been decided after taking into con51derat10n

the relevant provisions Order 22 Rule 3 or 4 and Order 1 Rule 10 of CPC and it
was held that party cannot be permitted to circumvent the provision of Order 22. °
Rule 3, 4, 9 and 11 of CPC by invoking the provision of Order 1 Rue 10 of CPC.
T am also with the agreement of such principle and in that way the aforesaid
cases are directly applicable to the present case for holding that after withdrawing
the applications filed under Order 22 Rule 4; 5, 9 and 11 of CPC to bring the legal
heirs of the deceased respondent No.4 on record the appellants did not have any
such right or authority to bring such person on record by cucumvennng such
provisions by invoking the provision of 0. 1 R. 10 of CPC: )

15. The appellant counsel also cited some case laws the same are taken into
consideration one by one in following paragraphs;

16.- In the matter of Durga Prasad and another, v. Deep Chand and others
reported in AIR 1954 SC 75 in which it was held as under
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37, The practice of the counrts in India has not been uniform and three
distinct lines of thought emerge. (We are of course confining our attention
to a 'purchaser’s suit for specific performance.) According to one point of
view, the proper form of decree is to declare thé subsequent purchase void
as against the plaintiff and direct conveyance by the vendor alone. A second
considers that both vendor and vendee should join, while a third would limit
execution of the conveyance to the subsequent purchase alone.

42.  In our opinion, the proper form of decree is to direct specific
performarice of the contract between the vendor and the plaintiff and direct
the subsequent transferee to join in the conveyance so as to pass on the title
which resides in him to the plaintiff. He does not join in any special covenants
made between the plaintiff and his vendor; all he does is to pass on his title -
to the plaintiff. This was the course followed by the Calcutta High Court in”
- Kafiladdin v. Samiraddin’, A. I. R. 1931 Cal 67 (C), and appears to be the
English practice. See Fry on specific Performance; 6th Edn, page 90,
paragraph 207; also - 'Poter v. Sanders', (1846) 67 ER 1057 (D). We direct
accordingly. : :

17. The aforesaid case was decided by the Apex Court in presence of the
subsequent transferee and directing the manner in which the decree should be
passed in the suit for specific performance where the subsequent transferee on
record. Although this Court did not have any-dispute regarding principle annonnced
in this case, it does not give the answer of the question involved in this appeal.
Hence, the same is not applicable to the appellant.

18.  So far the matter of State of Punjab, Appellant v. Nathu Ram reported in
AIR 1962 S.C.89 is concerned the same was decided on the back ground of joint
decree relating to the compensation of the land acquition matter-and the concerned
appeal was held to be abated in toto but the question of circumventing the provision
of Q. 22 R.3, or 4 by invoking the provision of 0.1 R, 10 of CPC has not been
answered in it, hence, the same is not helping to the appellant.

19, In the mater of Dwarka Prasad Singh and others, v. Harikant Prasad
Singh and others reported in AIR 1973 S, C. 655, it was held that in a svit for
specific performance against a purchaser with notice of a prior agreement of sale
the vendor is a necessary party in the suit. Such question is not involved in the
present matter; hence, this case-law is also not helping to the appellant.

. 20. The case law in the matter of Khalil Ahmad & Ors Vs. Additional District
Judge, Gorakhpur reported in AIR 1974 All 422, is concerned, although the
identical question was answered in this decision but subsequently this case was
considered and discarded by the Orissa High Court with convincing and sufficient
rcasons in the matter of Kanhu Gauda's case (Supra) reported in AIR 1986
Orissa 191. Thus this case is also not helping to the appellant.”

21.  So for the matters of Smt. AManni Devi Vs. Ramayan Singh reported in

&
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~ AIR 1985 Patnz 35 and of Pulikutia Papanna and others, v. Pulikuntla

Gangulamma and others, reported in  AIR 1982 A P 480 are concerned the
proposcd persons were directec to be brought on record under Order 1 Rule 10
(2) of CPL n the basis of their £ yme independent rights with the property and not
on the basic of the right inheritzd by them from the deceased party on whose
death the appral was abated. Suca situation is not here, as in the present matter
appellant wants to bring the proposed persons as legal heirs of the deceased
respondent on recorc’. Thus, these citations are also not helping to the appellant.

22.  Under the aforesaid premises it is held that this appeal has already been ..

abated against the deceased respondent No.4 on non-brining.his legal
representatives on record with in 90 days from the date of his death i. e. 5.1.05
and after withdrawing the proceedings filed v/o 22 Rule 4,9 and 11 “of CPC along
with apphcatlon w/s 5 of Limitation Act in that regard the app ellant has no athority
to bring such heirs on record under Order 1 Ruie 10 t/w Order 22 Rule 10 s/w

_ Section 151 of CPC. Now the appellant did not have any right to sue agamst the
" proposed respondents the legal heirs of deceased respondent No.4; as they acquired

the valuable right on abatement of the appeal; as the findings of the trial court

relatmg to the deceased respondent No.4 could not be interfered in this appeal

and in such premises the application of the appellant deserves to be dismissed.

23. So far the question regarding abatement of this appeal is concerned, I am , ..
of the view that this appeal has not become abated in toto, the same shall proceed -
further against the other existing respondents to adjudicate the question regarding
refund of the alleged earnest money as alleged glven to Pyarela.l Sharma by the
appellant as mentioned in the agreement.

24, In the aforesaid premises by holding that this appeal has become abated

" against the deceased respondent No.4 and appellant did not have any. right to

bring his legal heirs on record at thiis stage under Order 1 Rule 10 r/w Order 22 -
Rule 10 1/w Section 151 CPC by circumventing the provision of Order 22 Rule 3
9 and i1 of CPC, the appellant's I.A.No.1425 1/07 is b-reby dismissed.

. Order accordmgly :

LL.R. [2008] M. P., 1771
- APPELLATE CIVIL
- Before Mr. Justice N.K. Mody
. 31March, 2008* =

LORDS WEAR PVT. LTD,, NAGPUR _ ) . ... Appellant .

Vs. S e
M/S ANANDKUMAR DEVENDRA KUMAR & anr. ...” Respondents

Arbitration and Conciliation Act (26 of 1996), Sections 16, 34, 37 -
Territorial Jurisdiction - Arbitrator is under an obligation to decide the plea

*Ar. A No.1 2007 (Indore)
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of jurisdiction - Appellant carrying on business af Nagpur and order was
- also placed at Nagpur - Objection regarding territorial }urrsdxcnon not
decided by Arbitral Tribunal and also by Court - Held - Whole action of
Arbitral Tribunal without jurisdiction - Award set-aside - Appellant directed
fo appear before Arbitral Tribunal - Appeal allowed. .+ (Para8)

A U4 goe AffEm (1906 T 26), ORE 16, 34, 37 — &Y &FRGR

— TR SRIAR T 5ge Fofia w9 ®) g § — srfiemefl ArrgR | ereay ) e or .

U are TR R Ty oT - e ARIERYT U4 e §RT AR AER
MIRT PRI T o — SR — TR SRR o el GRiaTd: ARIRT R
— 3ATE YR — mﬁwmﬁmﬁmaﬁﬁﬁ%ﬂm—
i HeR |
Case referred :

2002 (2) LHM 171.

. Subodh Abhyankar, for the appellant.
R.C. Mehra, for the respondent No.1.

JUDGMENT

. N.K. Mobpy, J. :—This judgment shall also govern disposal of AA No.2/
2007-and AA No. 3/2007 as in all the appeals the point involved is one and the
same.and-in all the appeals the appellant is one and the same. All the appeals are
being filed against the order dated 26.2,2007 passed in Arbitration Case No.14/
2005, 15/2005 dnd 13/2005 passed by XI ADJ Indore. In all the appeals appellant
is one and the same but the respondent No.} is different. In AA No. 1/2007
respondent No.1 is M/s Anandkumar Devendra Kumar, in AA No.2007 respondent
No.1 is Hukumchand Munnalal Patni while in AA No.3/2007 respondent No.l is
Hemantkumar Patni. In all the cases the claim case was filed by respondent No.1
before respondent No.2 Arbitration Tribunal, (Shrimant MaharajaTukojirao Cloth
Market Merchants Association, MT Cloth Market, Indore.) The amount which
was claimed in all the three appeals were as under:

AA No. 1/20607 Rs.2,33,938.85 paise
AA No.2/2007 Rs.2,04,369.90 paise
AA No.3/2007 Rs.2,07,854.00 paise

2.  After giving repeated notice to the appellant the matter was finally disposed
of by the respondent No.2 by passing award in favour of respondent Ne.1 against
which the objections were filed by the appellant before the learned Court below
for setting aside the award. The objections submitted by appellant were dismissed
by the impugned order against which the present appeal has been filed. -

3.  Mr Subodh Abhyankar, learned counsel for the appellant submits that the
learned Court below committed error in dismissing the objections filed by appellant.
-Learned counsel submits that the award passed by respondent No.2 and the
impugned order passed by learned Court below are nulity and non est in the eye

)
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of law as the same has been filed by playing fraud and by suppression of '.materia]
evidence from the adjudicating authority i.e. Respondent No.2. Learned counsel
submits that the bills on which. reliance is placed. by respondent No.2 are not
originals. It is submitted that in number of documents it is mentioned that the
account is settled and full and final payment of bills has been made. It is submitted
that this aspect of the matter has not been taken into consideration by learned
court below while passing the impugned award. .

4.  Learned counsel further submits that at the ‘in’itia.l stage the appellant took

the plea that respondent No.2 is not having territorial jurisdiction to decidé the

dispute between the parties. It is submitted that no order was passed on the
preliminary objection raised by the appellant. o

5. ‘Learned counsel placed reliance on Section 16 of the Act which relates to the

jurisdiction and lays down that the objection that Arbitral tribunal does not have | -

jurisdiction, has to be raised not later that the submission of the statement of defence, .
however, a party shall not be précluded from raising such a plea merely because that

he has appointed or participated in the appointment of an arbitrator and the plea that’
the arbitral tribunal is exceeding the scope of its authority shall be raised as soon as
the matter alleged to be beyond the scope of its authority is raised ‘during the arbitral
Pproceedings. Learned counsel submits that sub-section (5) of Section 16 of the Act
lays down that arbitral tribunal shall decide on a ples referred to in sub-section (2) or
sub-section (3)' and when the arbitral- tribunal takes'a decision rejecting the plea
continue with the arbitral proceedings and make an arbitral award. :

6.~ Leamned counsel placed reliance on a decision in the matter of drati Dhun

.v/3 S.K. Dutta; 2002 (3) LHM '171 where it was held that it is clear from the

conjoint reading of the aforesaid three sub-sections of Section 16 of the Act, 1996

that the arbitrator is under an obligation to decide the plea of jurisdiction and his -

authority to continue the arbitration depends on his decision rejecting the plea
about his jurisdiction. In other words, sub-section (5) of Section 16 envisages that

 the Arbitrator may reject the plea about jurisdiction and then to continue with the
" proceedings and make an award. It was further observed that in the instant case,

without rejecting the-question to his jurisdiction the aribtrator has proceeded with
the award and as-such committed grave error of law. Reliance was also placed on
a decision in ‘the matter of National Insurance Co.Ltd. v/s Siemens
Atkeingesellschanft réported in 2007 (4) SCC 451, wherein Hon'ble Apex Court
has held that under Sectién 16(5) the Arbitral Tribunal has the obligation to decide
the plea referred to in Ss. 16(2) or (3) and when it rejects the plea, it could continue

- with the arbitral proceedings and make the award."

7.  Mr. R.C.Mehra, leared counsel for respondent ‘submits that respondent
has supplied the goods to-the appellant and no payment has been made by the

appellant to respondent. Notices were sent to the appéllant but the appellant .
- remained absent” and before learned Court below also inspite of giving number of

,
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opportunities to adduce evidence.no evidence was adduced. It is submitted that in
" the facts and circumstances of the case the. appeal deserves to be dismissed.

8.  From perusal of record it is evident that after receipt of notice from the tribunal
objections were filed by the appellant which were sent through post and in the said
objections the appellant submitted that learned tribunal 1s having no territorial jurisdiction
as the appellant was carrying on business at Nagpur and the order was placed at
Nagpur itself. From perusal of record it is also evident that after making such objections
the appellant remained absent and no decision was taken by the learned tribunal on
the said objection. Keeping in view sub-section (2) of Sections 16 of the Act and also
keeping in view the law laid down by the Hon'ble Apex Court, it was duty of respondent
No.2 to decide the issue relating to territorial jurisdiction. After deciding the question
of jurisdiction in favour of respondent only the tribunal was empowered to proceed
with the case. Since the objection raised by the appellant was not decided and the
respondent No.2 proceeded with-the case without deciding the objection which goes
to show that whole action of respondent No.2 was without jurisdiction. In the facts
and circumstances of the case, learned Court below committed error in not deciding
the objection filed by the appellant. However, appellant was absent before the leammed

tribunal. If the appellant would have remained present before the tribunal, then the
objection relating to territorial jurisdiction would have been. decided finally at that

" stage only. In the facts and circumstances of the case, the appeal stands allowed. The

impugned order passed by the learned court below and the award passed by the -
- jearned tribunal stand set aside subject to payment of cost of Rs.10,000/- in all the

three cases and also upon furnishing solvent security for a sum of Rs. 5 lacs before
the learned court below on or before 16.6.08 to the effect that in case final award is
passed by the respondent No.2 against the appellant, the same, shall be satisfied by
the appellant. Appellant shall remain present before the learned tribunal on 16.06.08.
No order as to costs. Voo ' ' : o .

Copy of this order be placed in connected appeals. _
' Order accordingly.
LLR. [2008] M. P., 1774
APPELLATE CRIMINAL .
Before Mr, Justice Abhay Gohil & Mr. Justice Abhay M. Naik

14 March, 2008* .
‘GANGA PRASAD & ors. - ... Appellants
Vs. 77 . . o
STATE OF M.P. : . ... Respondent

A. Evidence Act (1 of 1872), Section 3 - Appreciation of evidence
of relative witness - Evidence of relatives cannot be discarded simply on fhe
ground that they are interested witnesses - As according to case diary

* 3 A No3%4 1996 (Gwalior)
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Statements they were not the eye witnesses and in the court they have improved
their version and became the eye witnesses of the incident ~ Their evidence
is not reliable. ) (Para 16)

F. maﬁrﬁm{(w?zmﬂ gRT 3 — Rwier Wl & W &1
HFEPTEa — REIERT B WY $Hae 59 AR W 3R 7161 A o el 5 ¥ feaag awht
T — I R D BT D AR T weeyll weh 7E o ok =rrad § S e
T # GuR a1 AR Tee @ yaeed well 1 T - e wea freaedn T

B. Evidence Act (1 of 1872), Section 32(1) - Dying Declaration -
Provision of Section 32(1) of the Act is an exception to the rule against

admissibility of hearsay rule and if the dying declaration is reliable, conviction
can be based thereon. - ' ’ (-Pa.ra 17

%I Wart%rﬁ'm(w?zasn) °RT 32(1) = Ggalad H9T — affRE
I €TIRT 32(1) 1 99T AFH e 1 TRIan & v i o1 argae # AR Al T
Fe faawa 2, SefafE % = amenRa 8 g 21

C. Penal Code (45 of 1860), Ss. 302/149, 148, 147 - Appellant
Deewan Singh convicted u/s 302/149 & 148 IPC and remaining appellants
convicted u/s 302/149 & 147 IPC - Conviction challenged in appeal - Held -
Prosecution has come with two contradictory stories - One as per the dying
declaration and other as per eye witnesses - Dying declaration was recorded

" by Naib Tahsildar on the certificate of Doctor - Dying declaration is more .

reliable in comparison to the eye witness account - In the light of that 'Dehati -
Nalishi' was not recorded timely and it is an afterthought document and there
is no proof that it was forwarded to the Court immediately as required u/s
157 CrP.C. - Evidence of eye witnesses is not reliable as not supported by

-medical evidence as well - Therefore, the eye withess account is cooked up

- Prosecution has failed to prove the charges beyand reasonable doubt -
Court has acquitted the appellants. (Para 18)

7. <us f¥dr (1860 &7 45), TR 302/149, 148, 147 — e <M
RiE 912, o) 9RT 302 /149 9 148 & 3wia ]AAE AR Oy adienifror s 9t
RT 302 /149 € 147 @ J=Id QNS — My @ e # ATl — arfdfuifa —
AT &Y FRerarsy STt & WRT AR 8 — Ud HRIEId TF @ MR W 3R g8

- Taereeit W @ MR W — JREIed $UH 1Y deuder g1 Rfdcrs @ mo—g3

T AR e — Tewreell WEd & R @ o # Tomihis o i Rvaea
T — 39 @ ¥ & <o il surmg affefea 98 ot 7E &R 97 e greiger
TERIAS T 3R 0T I I 8 € 3 uRT 157 TNF, 3 IEER S T e
BT AR R T — werest wiftrt &1 ey favaaia = ¥ i S¥ Rifecad ara
o1 el 91 © — fer) meEselt Wl &1 A AR @ rar (cooked up) —
e IRT ot Yfaagaa Gt ¥ W g & 3 smwe YE1 — savarey A snjemeifrer
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Cases referred :
1976 JLJ 599, AIR 1962 SC 130, AIR 1971 SC 953, (2004) 13 SCC 264,

Madhukar Kulshrestha for the appellants
V. Chamr_vedi G.A., for the respondent/Statc.

JUDGMENT

" The. " J udgment of the Court ' was delivered by .-
AsHay GoHr, J. :-This judgment shall govemthe dlsposal of Cnmmal Appeals No.384/ * -~

1996 and 28/1997.
2. Videjudgment dated 18.11.1996 in Sessions Tnal No.1/94 all the appellants

~ of both the appeals were tried and convicted by First Additional Sessions Judge, - '

Camp Sironj, District Vidisha under sections 302, 149 and sentenced to life
imprisonment. Appellant Deewan Singh has also been convicted additionally under
Section 148 IPC and sentenced to six months R.L.. All the appellants except

appellant-Deewan Singh have also been convicted under Section 147 IPC and "~

sentenced to three months R.L eachi, against which they have filed these appeals
under Section 374 Cr P.C. and have challenged thelr aforesaid conviction and
sentence. -

.3, Brief facts of the case are that one Balak Das Ba1rag1 was resident of village
-Ru51ya He was having enmity with the appellants. On 4.8.1993 in the evening the
complamant Balak Das came back to his house and after sometime when he was

going away, Deewan Singh carrying Ballam in his hand and his brothers Ramcharan *

and Raghuveer carrying lathis came and surrounded him. Deéwan Singh abused him

and said — he be killed. Deewan Singh gave one Ballam blow in the right forearm ’

which started bleeding. When Balak Das tried to run away from the spot, all other
accused persons gave lathi blows on his legs. He fell down and thereafter he was
beaten by all of them by lathis. Hearing noise Ramvati, wife of Balak Das and his

brothers Bhaiyalal, Ratan Das. etc. came on spot. Seeing them all the appeliants ran .

away from the spot. On the same day at about 21.00 hrs. in the night Balak Das
reported the matter to police and 'Dehati Nalishi' was written by Mr.K. K.Bhargava,
In~charge Police Station Murwas. Injured Balak Das was referred to Sironi Hospital

for treatment, where his dying declaration was recorded by Basantilal Malviya, Naib

Tehsildar. Next day Balak Das succumbed to the injuries. Crime was registered, matter

was investigated and charge sheet was filed. After considering the prosccutlon'
evidence, trial Court convicted the appellants and sentenced them as aforcsald, against

which they have preferred these appeals.

4.  'We have heard the learned counsel for the parties. Learned counsel for the
appellants vehemently argued and submitted that the conviction of the appellants

under the aforesaid Section is bad in law. The independent witnesses have not
supported the prosecution story. The conviction is simply based on the evidence

- of the wife, daughter and brothicrs of the deceased. The so-called eve-witnesses

.l
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. were not present on the spot. In the dying declaration(Ext.P/ 12) name of Parasratn

Patel alone was mentioned as an assailant and name of Hemraj was mentioned as
present but both the persons Parasram Patel and Hemraj have not been made a5
accused in the case. Therefore, it is clear that Dehati Nalisi has been recorded by
the -Investigating Officer without any basis and he has falsely implicated the
appellants due to enmity. It was further argued that as per prosecution story there
were eight assailants but the deceased was having only six injuries. As per the
evidence of eye-witnesses, they reached the spot after receiving information from
one Kallu Chamar, but prosecution has not examined Kallu as eye-witness and he
was examined as DW1. Therefore, it was argued that the evidence of Bhaiyalal
(P.W.1) and Ratan Das (P.W.2) is not at all reliable and it was also argued that
even Ramwati (P.W.6), wife of the deceased is also cooked up witness. In the
statement of Ramwati and Ratan Das recorded under Section 161 Cr.P.C. the
names of the appellants have not been mentioned but they have made improvement
in their Court statement and trial Court has wrongly placed reliance thereon. It
was further argued that prosecution itself has proved the dying declaration {(Ext.P/
12) by producing Basantilal Malaviya, Naib Tehsildar as P.W.14. It is supported
by Mr. K.K.Bhargava (P.W.17) and from this dying declaration the prosecution
story is totally false and the trial Court has overlooked the dying declaration and

material contradictions in the prosecution case and has wrongly convicted the

appellants. It was further argued that the trial Court has deliberately discarded
the evidence of Kallu (D.W.1), who was the natural witness of the incident. All
the eye-witnesses are interested eye-witnesses, their evidence is not corroborated ‘
by medical evidence. No ballam injury was found on the body of the deceased.
He submitted that all the appellants have been implicated falsely on the basis of
concocted evidence on account of enmity. Therefore, it was argued that the
appellants are entitled for acquittal, as no clinching evidence is available against
them to uphold the conviction. '

5. In reply, learned Public Prosecutor supported the judgment and findings
recorded by the trial Court and argued that the conviction of the appellant is
proper and the evidence of the eye-witnesses is fully reliable and prayed for the
dismissal of the appeal.

6.  After hearing the rival contentions of the learned counsel for the parties,
we have analysed the evidence on record.

7. Ishaq (P.W.4), Badan Singh (P.W.5), Sehjad Khan(P.W.8), Mohammad Ali
(P.W.11), Lallu (P.W.15) and Chhaganlal(P.W.16), who were cited as independent
eye witnesses, have not supported the prosecution story and were declared hostile.
Kumari Sobha Bai (P.W.7) and Saroj (P.W.13)both are minor daughters of the deceased.
Bhaiyalal (P.W.1) is brother and Ramwati (P.W.6) is widow of the deceased.

8. . Dr. S.8.Thakur(P.W.10) had performed the autopsy of the deccased and
found following injuries on the body of the deceased.
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1. Incised wound size 2” %”x11 over right upper arm and lat,
Aspect, margin clean cut, clotted blood present. . ,
2. Bruise size 3”x2” over right side of chest, axillary region in

direction, bony crepitation present. Subcutaneous emphysema
present. Reddish in colour.

3. Incised wound size 2”x 1%” x 1%4” over left leg lower 1/3,
margln clean cut, clotted blood + bony deformnty present.

4.’ " Bruise size 4” x 2” over right leg anterior aspect, swelling
and tenderness present, bony deformity present. Reddish in colour.

5. Bruise size 3”x2” over left leg anterior aspect, swelling and
tenderness + bony deformity present. Reddish in colour.

6. Incised would size 1” x 1%4”x 1%” over right leg ant. Aspect,
_ just below the injury No.4, margin clear cut,

9. As per the evidence all the injuries were ante-mortem in nature. Injuries
No.1, 3 & 6 were caused by sharp aged weapon and remaining injuries were
caused by hard and blunt object. Injury No.l was simple and injury No.2 was

fatal. Rest of the injuries were of grievous nature. Duration of the death was 24 -

hours. On internal examination, fractures were found in the 5th & 6th ribs. Pleura
was ruptured, there was laceration in the middle lob of right lung.. Undigested
food was also found in the stomach. Fractures were also found in both the right

and left tibia and fibula bones. Cause of death was shock due to internal -

haemorrhage.
10.  The pertinent question for consideration in this appeal is whether the evidence

of Naib Tehsildar (P.W.14) who recorded dying declaration, is reliable and more -

weighty in comparison to the eye-witness account of the daughters, brothers and
wife, as the evidence of dying declaration is contradictory to them. Admittedly

dying declaration Ext.P/12 was recorded by Basantilal Malaviya, Naib Tehsildar .

after taking certificate of fitness from the doctor. The dying declaration was
recorded on the same day at about 11.45 p.m. whereas 'Dehati Nalishi’ was
recorded at about 9.00 p.m.(21.00 hours) and on both the documents thumb
impression of Balak Das was obtained. Basantilal Malaviya, Naib Teisildar is
also an independent witness and being independent witness the evidence of Naib
Tehsildar, normally is being relicd and in this case he has clearly deposed that on
the written instructions of the S.D.0. he had recorded the dying declaration of the
deceased in the hospital and before recording the statement he had also obtained
certificate from the doctor about the fitness and he had also obtained thumb
impression of the deceased thereon and after recording the statement again
certificate of fitness was obtained that he remained fully conscious during recording
of his statement, therefore, the evidence of Basantilal Malaviya, Naib
Tehsﬂda;r(P W.14) is fully reliable.

il




¥

£7 — rzz s

GANGA PRASAD Vs. STATE OF M.P. 1779

11. What is material in this case is.that in the dying declaration names of all the
appellants have not been mentioned. Only two names of Parasram Patel, who
assaulted by Farsa and Hemraj, son of Tulsiram, who was present, have been
mentioned and both these persons have not been made as accused in the case,
which is a very serious contradiction in the pros gcution case. Mr.
K.K.Bhargava(P.W.17), Investigation Officer has admitted that Naib Tehsildar
had recorded dying declaration, which shows that the aforesaid evidence of dying
declaration recorded by Naib Tehsildar is very material and cannot be discarded.
Prosecution has also placed reliance thereon and Mr. KK Bhargava(P.W.17) was
not declared hostile.

12. We have also considered-the evidence of eye-witnesses. Bhaiyalal(P.W.1)

has admitted in the cross-examination that he has received information from Kallua-
Chamar and he has also narrated the names of these persons to the police, who
had gone on spot with him but why the police has not written those names in his

case diary statement Ext.D/1, he cannot give any reason. Though in the police

statement, it is written that Sobhabai had informed him about the incident, but

Sobhabai says that she had niot informed him.

13. Ratandas (PW2) is the brother of deceased. In the cross-examination he
has stated that his brother has-told him about the incident and when he reached
the spot, at that time Chaganlal, Shahjad Miyan and Bali Mohammad were present
and he had not.seen Tulsi, Ramlal, Sunderlal and Virendra on spot. Kalua had
narrated the incident to him. Shobha had not informed about the incident but it
was written in his case diary statement Ex.D/2. He had stated to the police that
the accused persons have committed the incident but if it is not mentioned, he
cannot give any reason and other suggestions he has denied.

14. Gopilal (PW3) has stated that-he himself he had not seen the incident but
the doctor and Tehsildar had recorded the statement.of the deceased. Ramwati
(PW6), wife of deceased Balak Das, has stated that Kalua had informed her
about the incident. When she reached the spot, she had seen all the appellants
beating her husband. In the cross-examination she has stated that Deewan Singh
was having ballam and all remaining other persons were carrying lathi. She had
narrated the names of all the assailants to the police but if the names are not
mentioned in her case diary statement Ex.D/3, she cannot give any reason. Ishaq
was also present on spot. Shobha Bai (PW7), who is child witness of aged 15
years and daughter of deceased, has stated that when she was present in the
house along with other family members, Kalua Chamar had informed that her
father is being beaten by the appellants and when she went on the spot, had seen
that all the persons were beating her father. In the cross-examination she has
admitted that when Kallu gave information, Tau Bhaiyalal alone was present.
When she reached the spot, Gopi Chowkidar, Shahjad, Mohd. Ali and Chhagan
were also present there and darkness was increasing. The police had not recorded
her statement; she has given statement first time in the Court. She has admitted
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that her father was working as a driver and used to drink. She had scen that
Deewan Singh was carrying ballam and rest of the accused were carrying lathis
and there was no enmity with the assailants. Another child witness Saroj (PW13),
aged 13 years, has also narrated the same story. In cross-examination she has
admitted that Shobha had informed her that her father is being beaten by the
appellants. Kallu had not directly informed her. Police had not recorded her
statement. She was not aware whether Chhagan, Shahjad Miyan, Ishaq and Gopilal
were present. She has admitted that when she reached the spot, at the same tlme
Thanedar had also come on spot. X

"15. From the aforesaid statements it is clear that two child witnesses (PW7
and PW13) were not the eye w1tnesses of the incident; their statements under
section 161 Cr.P.C. were not recorded by police and they had not seen the
assailants. So far as the evidence of Bhaiyalal (PW1) and Ratandas (PW2) is
_“concerned, that is not of clinching nature and is not sufficient to maintain the
" conviction for following reasons - firstly, that they received information from Kalua
*"‘Chamar, who has not supported the prosecution case and who was examined by
*“defence as DW1. In defence he has stated that the deceased was lying unconscious
-at the door of Parasram Patel. Chhaganlal, Mohd. Ali and Ishaq were standing
* there. Chhaganlal told him to inform the family members that Balak Das is lying

" here and he had intimated to Shobha. At that time wife of the deceased was also

- present and it was raining. He has denied the suggestion that he is telling lie or is

not supporting the prosecution. Secondly, that all the eye witnesses have stated

that Deewan Singh was carrying-ballam and all others were carrying lathis in
their hands. From the injuries received by the deceased it is clear that the deceased
had not received any penetrating wound. He was having three injuries by sharp
edged weapon but the eye-witnesses have not assigned any sharp edged weapon
in the hand of any of the appellants, from which it is clear that they had not seen
the incident and their evidence is not much reliable and if seven persons had
assaulted by lathi, the deceased was having only three contusions — one on the
right chest, second on right leg and third on left leg. In the opinion of the doctor,
contusion on right chest was dangerous and other injuries were grievous hurt and
the doctor has not opined that which injury or cumulative effect of all injniries was

sufficient to cause death in the ordinary course of nature. Therefore, it is clear = -

that the eye-witness account is not tallying from the injuries received by the
deccased and in the light of the dying declaration, which has been found proved,

the evidence of eye witnesses having omissions and contradictions is not at all
reliable, as it is not clinching in nature. Thirdly, as per prosecution story and the
case diary statement of Bhaiyalal (PW1), Ratandas (PW2) and Ramwati (PW6),
they had not seen the incident and they were not the cye-witnesses. They had
given statement only on the basis of information given to them by Kallu (DW1),
but in the Court they have made improvements in their statements-and became
eye-witnesses, therefore, it is true that the evidence of all three eye-witnesses is

—— —_—
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full of contradictions, omissions and is not reliable at all. Thus, in our considered
opinion, it is clear from the evidence that the trial Court has committed illegality in
convicting the appellants.” .

16. Tt is settled position under the law that the evidence of relatives cannot be
discarded simply on the ground that they are interested witnesses but in this case
their evidence is not reliable, as according to case-diary statements they were not
the eye-witnesses and in the Court they have improved their version and became
the eye-witnesses of the incident. The other independent witnesses those who
were present on spot as per the éye-witnesses, have also not supported the
prosecution case. This improvement in the statement of Ramwati (PW6) that all
the appellants were beating Balakdas by farsa is also contrary to the evidence of
other witnesses and medical evidence. -

17. Inthe matter of dying declaration it is the settled position under the law that
the same is admissible in evidence. Even the corroboration is not necessary unless
suffers from any kind of infirmity. In case of Munnu-Raja v. State of Madhya
Pradesh, reported in 1976 JLJ 599 (SC) Supreme Court has held as under:-

“ It is well settled that though a dying declaration must be
approached with caution for the reason that the maker of the
statement cannot be subjected to cross-examination. There is
neither a rule of law nor a rule of prudence which has hardened into
a riile of law that a dying declaration cannot be accepted upon unless
it is’ corroborated. Thus, Court must not look out for corroboration
unless it comes to the conclusion that the dying declaration suffered
from any infirmity by reason of which it was necessary to look out
for corroboration.” R : ’

and followed the view taken by the Constitutional Bench of the Hon'ble Supreme
Court in case of Tarachand Damu-Sutar v. State of Maharashtra, reported in
AIR 1962 SC 130. In this case, sufficient time was available to call the Magistrate
for recording the dying declaration, as held in the case of Keshav v. State of.
Mabharashtra, reported in AIR 1971 SC 953. If the medical opinion was sought
from the doctor about the mental condition of the deceased then the evidence of
dying declaration is fully reliable and conviction can be based thereon. Provision
of Section 32(1) of Evidence Act 1872 is an exception to rule against admissibility
of hearsay rule and if the dying declaration is reliable, conviction can be based
thereon. See, Narain Singh and another v. State of Haryana {(2004) 13 SCC
264}. In the case in hand what we found that the evidence of dying declaration is
available, the same is admissible and acceptable. Therefore, the other story put
forth by the eye-witnesses is not reliable and cannot be the basis for conviction.

18. Admittedly, in this case the prosecution has come with two contradictory
stories — one as per the dying declaration and other as per eye-witnesses, because
the dying declaration was recorded by Naib Tehsildar, who is the independent
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. witness on the certificate of doctor, therefore the dyirg declaration is more reliable
in comparison to the eye-witness a¢count and in the light of the aforesaid evidence, -
this argument of the learned counsel for the appellants carries weight that ‘Dehati
Nalishi' was not recorded timely and it is an afier thought document and there is
no proof that it was forwarded to the Court immediately as required under Section
157 of the Code of Criminal Procedure. Therefore, it appears that the eye-witness
account is cooked up. In such circumstances it is clear that the prosecution has
failed to prove the charges and allegations by producing the evidence beyond
reasonable doubt. Thus, it is also clear that the trial Court has not properly
appreciated the evidence. There is no clinching evidence against the appellants
on record to connect them with the incident.

15, Thus, both the appeals(Criminal Appeals. No.384/96 & 28/97) deserve to be
allowed and are hereby allowed. Judgment of conviction and sentence of the appellants
is set'aside and the appellants are acquitted from the charges after giving them benefit
of doubt. The appellants are on bail, their bail bonds be discharged. .

' : ' Appeal allowed.

| . APPELLATE CRIMINAL
Before Mr. Justice S.K. Kulshrestha & Mr. Justice S.A. Naqvi

) 22 April, 2008% ‘
NANDU AHIR - : : ... Appellant-_
Vs.
STATE OF M.P. o ... Respondent

Penal Code {45 of 1860), Section 302 - Murder - Child of appellant was
earlier treated by deceased as he was indisposed since long - Again the child
was taken to deceased who subjected him to treatment (witchecraft) - No
improvement was shown and child died in the morning - Appellant on the next
‘day entered the house of deceased and assaulted him with an axe - Held -
Suddenness which is important constituent to bring case within Exception 1 to
. Section 300 is missing - Case of appellant does not fall within Exception 1 to
Section 300 - Appellant rightly convicted for said offence - Appeal dismissed.

) ‘ ] | . (Para 10)
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None, for the pames as lawyers are on strike.

JUDGMENT

The  Judgment of . the Court was  delivered by
S.X. KuLsarestaa, J. :—~THIS appeal is directed against the judgment dated gth June,
1993 of the leamned Sessions Judge, Mandia, in Sessions Trial No. 163/91 by which the
learned Sessions Judge has convicted the appellant under Sections 449 and 302 of the.
Indian Penal Code and respectively sentenced h1mthereunderto ngorous nnpnsonment- .
for 10 years and imprisonment for life. -~

2. Theaccused was prosecutcd for the said offence on the ground that on 24 .8.1991
he had voluntarily caused the death of Gondu:Panda. It was alieged that the son of the -
accused Bhagwat, aged about 5 years, was indisposed since long and earlier he had .

been tréated by the deceased and he had become well. Again on 24,8.1991, Bhagwat .~

cate to Bhanpur, though Nisha Bimte (PW 12) advised him to take the boy for treatment
to Ghugliri Hospital, the child was taken to the deceased who subjected him to treatment -
(witchcraft) during the night, but ‘there was no improvement, At about 4:00 a.m_, the
child died. On the next day the appellant entered the house of the deceased and -
"assaulted him with an axe. Many people were present on the spot. Report was lodged
on 25.8.1991 at about 10.25 a.m. to the said effect. The inquest memo Ex P/l was
prepared. Vide requisition Ex.P/3; the dead ‘body was sent to the hospital for post-
mortem examination, The autopsy was conducted by Dr. J.P.Mujwar’ (PW 3) on
. 28.8.1991. According to Dr. J. PMu_]waI (PW 3) and his report Ex.P/3, the body was
" in a highly decomposed stage: Maggots were crawling all over the body and the
surrounding ‘area. Both the nostrils-were eaten up by the Maggots and eye-balls were -
absent, the socket of the eyes were full of Maggots. Maiggots were coming out from -
mouth, bridge of nos¢ and both ears. The lower joint' was in two pieces and full of .
.Maggots. Pieces of skull were not presertt, skin  pealed’ off easily” and the underneath
- bone exposed easily. The skiill was only intact pesteriorly. There was a fine cut mark
over the 3rd cervical vertebrae which-was separated and skull counld be moved afl
round. According to the opinion. of the Autopsy Surgeon, the cause of. death might
have been shock due to profuse haemorrhage from vital organ like blood vesscls and
suggestive fracture of third cemcal vertebrae.

3. In further sequel of investigation, the accused was arrested and as per-disclo-
sure made by him vide Ex. P/2, a blood stained axe was recovered at his- mstance
as per ‘seizure memo Ex.P/8. A Shirt was also seized vide Ex.P/9. Sample of
blood ‘stained and control earth were taken from the spot and panchnama Ex. P/10

was prepared. The clothés of the deceased were seized vide Ex.P/11: Spot Map- S
(Ex.P/14) was prepared and .seized articles were sent to Forensic Science . "’

Laboratory, vide Ex.P/16. After completion of investigation, the accused were
-prosecuted. The accused denied having committed any offence and stated that he
‘was innocent and had been falsely implicated:- However; on tnal, he was convicted

and sentenced as stated hereinabove.’ : '
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4.  As regards death of Gondu Panda, there is ample evidence on record. The ..

witnesses have deposed’ to the said fact and the testimony finds confirmation for

inquest held by the police and subsequent post-mortem examination conducted

by Dr. J. P. Mujwar (PW 3). The question that, therefore, arises for our consid-
eration is whether the appellant was the perpetrator of the offence i in question,

5. The prosecution has exammed in all 14-witnesses to prove it case.- Dumira
Singh (PW 1) has been examined as regards the extra-judicial confession made
by the accused, Jangli Singh (PW 2) has stated that accused had-run away, Dr.
J.P.Mujwar (PW 3) had conducted autopsy and reference to his testimony has
already been made, Goharlal (PW 4) is witness to extra-judicial confession and so
. also Dumra Singh (PW 1). Baddu Lal (PW 5) came later and saw the wife of the

%

accused wailing, Jhanaklal (PW6) has deposed about the conduct of the accused . . .

on learning about the death of his son, Arjun Singh (PW 8) and Sukhdeo (PW. 9)

panch witnesses, have deposed about the seizure of the axe. Smt. Nisha Bimte
(PW 10) is Doctor and Bhagwati Bai (PW 10).is the witness to extra-judlcla['

confession, while Arjun Uike (PW 14) conducted the mvestlgatlon
6. Insofar as the witnesses are concemned, they have confirmed that contrary

* - to the advice of Nisha Bimte (PW 10), the accused had taken his son to the house .

of the deceased for treatment. It was only when it was declared thal his son has
died in the morning at about 4.00° p.m., that the accused brought an axe and

assaulted the deceased. Baddu 'Lal (PW 5) deposed th_at when wife of the ac- - -
- cused started wailing, he proceeded to the house of the deceased and: saw that -

dead body of the child was lying.. The accused proceeded to chop wood and
on return assaulted the deceased on his neck. Jhanakial (PW 6) has also stated

-that after leammg about the death of his child, the accused-went and brought an
axe and without saying_ anything, he assaulted the deceased on his neck as a -

result of which he died. Jangli Singh (PW 2) corroborates the testimony of the
_ above eye-witnesses Baddu Lal (PW 5) and Jhanaklal (PW 6) and states that lie

saw the accused rinning away after havmg assaulted the deceased with an axe.
7. We have already gone through the testlmony of Dumra Singh (PW. 1)- and”

Goharlal (PW 4) with regard to the extra-judicial confession. Even if the éxtra-

* judicial confession is kept aside for the sake of argument, there appears no reason - -

to disbelieve the testimony of Baddu Lal (PW 5) and Jhanaklal (PW-6).
8. The axe was seized from the accused and sent to the Forensic Science

Laboratory along with Shirt and other arncles seized. According to- the Forensw'

Science Laboratory (Ex P/17), these articles were stained with blood. Since report

of the Sérologist has not been received, it is not confirmed that art:lcles were .
" stained with human blood. Under these clrcumstances these arucles lose their *-

incriminating value.

* 9. On conspectus of the aforesaid evidence, it is apparent that not only witnesses
Baddu Lal (PW 5) and Jhanaklal (PW 6) have stated about the axe having been
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used by the accused, there is evidence of extra-judicial confession deposed to by .

Dumra Singh (PW 1) and Gohar Lal (PW 4). Though, a part of the confession is

missing in Ex.D/1, Section 161 of CrPC statement, yet the FIR lodged by Jangli

Singh (PW 2), coupled with the testimony of eye witnesses and the other

circumstances on record and extra-judicial confession, it is clear that the accused
" caused injury to the deceased to which the deccased succumbed. .

10. 'We have also examined the case of the accused in the light of Exception I to
Sec. 300 of the IPC since counsel for the accused has not _appeared on
account of Strike. Exception I to Sec. 300 states that culpable homicide is not
murder if the offender, whilst deprived of the power of self-control by grave and

sudden provocation, causes the death of the person who gave the provocation. or
" the death of any other person by mistake or accident. Even if we accept hypo-
thetically that death -of the child of the accused constituted provocation, the fact
that accused went to Jungle and chopped would and brought the same to the
house of the deceased, and thereafter suddenly struck him with an axe, shows:
that suddenness which is an important constituent to bring the case within the said
Exception, was not present in the case. We are, therefore, of the view that the
_case of the appellant does not fall within Exceptmn I to Sec..300. and he has_ « -
rightly been convicted for the said offences. toe

11. Consequently, this appeal is.sans merit and-is hereby dlsrmssed The appellant

is on bail. He shall surrender to his bail bond. Simultaneously, warrant of arrest be .

~ ,issued for his production before the trial Court for bemg sent to Jail to serve out -
~ his rcmammg sentence.

. LL.R. [20‘08] M. P 1785
APPELLATE CRIMINA_L
Before Mr. Justice A.P. Shrivastava

_ 23 April, 2008* . o o
DINESH P : . , : Appellant
Vs. L c :
STATE OF M.P. . ' Respondent'

. Penal Code (45 of 1860), Sectmn 306 Evidénce Act, 1872, Section. -
- 113-A - When presumption would be applicable - Wife committed smczde within
* a year from marriage due to demand of dowry and cruelty - Letter found
near body shows that she terminated life due to suspicion made by husband
regarding her character - Trial Court held that demand of dowry and cruelty
‘not proved however convicted on the basis of letter - Held - Letter was not’
admitted by defence - It was also not proved that it was written by deceased
- It was not the case of prosecution that as husband suspected her character

*Cr.A. 315/1995 (Indore)

Appeal drsm:ssed.i .
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.therefore due to mental cruelty she committed suicide - As cruelty was not

proved therefore, presumption of Section 113-A would not be applicable -
Appellant acquitted - Appeal allowed. (Para 14)
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Cases referred :

1995 Cr.L.J. 2472, 2000 Cr.L.J. 794, 1998 Cr.L.J. 2724, (2004) 12 SCC
257, 2007 (1) MPLJ 195.

Sunil Jain, for the appellant.
Mukesh Parwal, for the respondent/State.

JUDGMENT

A. P. SHrivasTava,J.:~This appeal is directed by the appellant against the
Jjudgment of conviction and sentence dated 17.04.95 passed by the IlIrd Additional
Sessions Judge, Ratlam (M.P.) passed in Sessions Trial No.250 of 1992, by which
the appellant has been convicted by the trial Court under Section 306 of the IPC
and sentence to undergo rigorous imprisonment for seven years and pay a fine of
Rs.1000/- with default stipulation. :

2. As per the prosecution story, the marriage of deceased Nirmalabai with the
appellant took place on 31.01.91 and she was residing with the appeliant at Ratlam

_ where the relatives of the appellant were also residing in the same house and they

torture the deceased due to demand of dowry. In the intervening night of 17-18th
May 1991, the deceased committed suicide by hanging. The intimation was given
to the police station on the basis of which marg intimation was registered and the
investigation was started. During the investigation, a letter and a pen were found
near the dead body of the deceased-which were seized by the police. After
completion of the investigation, charge-sheet was filed and the case was committed
to the Sessions Court. The Sessions Court framed charges under Sections 147,
306 read with Section 149 of the IPC against the appellant and other co-accused.
After conclusion of trial, trial Court convicted and sentenced the present appellant
under Section 306 of the IPC as stated in para one of this judgment, while the
remaining co-accused were acquitted of all the charges by learned trial Court.

3. Being aggrieved by the judgment of conviction, this appeal has been preferred
by the appellant on the ground that learned trial Court has not appreciated the
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evidence properly and further on the same set of evidence other co-accused were
acquitted by the trial Court. Therefore, the essential ingredients of Section 306 of -

_the IPC are not proved against the appellant. It is further submitted that except

the letter (Ex.P.2) there is no other circumstantial evidence against the appellant
-and it is not established that the letter (Ex.P.2) has written by the deceased herself.

4.  Counsel for the respondent-Staie supimrted the judgment of the trial Court

. and submitted that death of the deceased was caused in suspicious circumstances.

Therefore, from the letter (Ex.P.2), it appears that the appellant suspected the

" character of the’ déceased\so she committed suicide and, therefore, the appellant

abated the deceased for commitment of suicide.

.5.  Itis not in dispute that the deceased died in suspicious circumstances and as

per the postmortem report (Ex.P.3), the cause of death of the deceased was asphyxia.

6.  Pradeep Kumar (P.W.1) stated that he visited the place where tlic incident
occurred and also described the position of the body and also stated that on the

* ~body.no external injury was found, but the letter alone with a sketch pen was

" seized from near the dead body. The report was given by the witness as Ex.P.1.

. . From the evidence, it is apparent that the deceased died in suspicious circumstances
‘and her death was not normal and she committed suicide by hanging.

7. 'The question is whether the appellant abated the deceased to commit suicide?

.- In this. regard, Maya (P.W.4) stated that when the deceased came to her parents

" house she deposed that there weie demands of VCR, Colour TV and Freeze from the

in-laws of the deceased. After the demand of dowry, nearly one-and-a-half months
latter, she got information about the condition of the deceased and when she arrived at

“Ratlam, Nirmala Bai was dead. But in her cross-examination the witness admitted

that the talk of demand of dowry was not made in her presence. At the time of .
marriage there was no dispute-about the.dowry. She also admitted that nno demand for
dowry was made prior to the date of marriage of the deceased. .

8. Rampyari Bai (PW-5), who is mother of the deceased, deposed’ that her

. . _daughter informed her that appella.nt and his relatives demanded dowry from her

daughter, othérwise they would kill her: The witness also stated that she had seen
some sign of burning on the body of the deceased. But this fact has not corroborated
by the miedical evidence. Besides-this Dharmendra(P.W.8) and Ganga Bai (P.W.9)

. have not supported the prosecution case and they denied that there was any demand
-made by the appellant or his relatives for dowry. - ' '

9. From the side of defence, D.W.1 Vishnu Bairagi, D.W.2 Pannalal and D.W.3
Pradeepsingh Ranawat were examined and they denied that there was any demand
of dowry made by the appellant and the co-accused from the deceased. The'
learned trial Court in para 34 gave its finding that from the evidence which is

~ produced by the prosecution, is not proved beyond reasonable doubt that there was
* any demand made by the appellant or the co-accused or she was subjected to cruelty.

10. - But the learned trial Court relied the letter Ex.P/2 which was seized by the
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police near the dead body of the deceased in which.the contents show that, she -
terminated hér life due to suspicion made by the appellant regarding her character
and the learned trial Court found that the deceased suffered from mental cruelty

and, therefore, ended her life. The Trial Court found that the Act of the appellant
came within the purview of abatement as defined u/S.113-A. of the Evidence Act.

1. The main contention of the appellant's counsel is that the trial Court based hlS

- conviction solely on the letter Ex.P/2. It is not admitted by the defence nor it was the.

case of prosecution that the deceased.died due to suspicion raised by the appellant
about her character. He submits that defence also filed a letter Ex.D/1 but the trial
Court neither made any comparison of the writing nor prosecution exanined the letter
Ex.P/2 by any handwriting expeit or the father of the deceased that it was written by

- the-deceased. The trial Court has acquitted the appellant against the charge of dowry

demand and cruelty. When cruelty is not establislied the question of abatement to
committed suicide does not arise and no presumption can be assumed on the basis of
evidence on record. In support of this contention he cited various citations which was
passed in the case of Nilakantha Pati v. State of Orissa teported in-1995 Criminal
Law Journal 2472. He relied on para 29 of the Judgment in which the Court observed thiat:

“Coming.to the conviction w's.306 IPC it is seen -that the learned-
Additional Sessions- Judge has convicted the accused thereunder

. by applying the presumption available u/s.113-A of the Evidence
Act after holding that cruelty on the deceased by the accused has

" been amply proved. U/S.113-A when a quéstion is raised whether
the commission of suicide by.a woman had been abgited.by her
husband or any relative of her husband and it is shown that she had
committed suicide within a period .of seven yéars. from the date of
her marriage ‘and that her husband or such relative of her husband
has subjected her to cruelty, the Court may presume, having regard - *
to all the other circumstances of the case, that such sujcide had
been abetted by her husband or by such relative of héer husband.
Explanation to the Sections says that cruelty shall have the same -
meaning as in S.498-A of the IPC. The presumption available to be-

" raised under the section is rebuttable and such wife committed
suicide within a'period_of seven years from the date of her marriage
and that her husband and such relative of her husband had subjected .
her to cruelty. In this case, admittedly, the suicide of the deceased
took place within seven years from the .date of her marriage with .
the accused. But, in view of my aforesaid discussion cruelty had not
been meted -out to the deceased either by the accused or any of his
relative, within the meaning of presumption is not available to the
prosecution. The Court in having recourse to"the legal presumption - _
must be circumspect. It is evident that the Parliament was extremely
careful in drafting the provisions of the said Section i.e. S.113-A”, -
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. He also relied on the decision of this Court _in the case of Nandlal v. State
of. M P reported in 2000 Criminal Law Journal 794. He rehed on para 9 uf the
Judgment in which the Court observed that:-

- “Once the commission of the offence w/S.498-A of the IPC is proved,
while trying the case, the Court may draw a presumption having
- regard to all the relevant facts given in the section and the other
circumstances of the case, that the suicide was abetted by the
accused, It is imperative and the mandate of law that before drawing
the presumption the Court would not only hold the accused guilty
for his cruel treatment but the Court has to- take into.consideration
all the other circumstances of the case. The law clearly says that

.+ = . where the very offence u/S.498-A is not proved, sthe presumptmn .

shall not be available”.

_ In case of State of M.P. v. Geetabai- reported in 1998 Criminal Law Journal
2724 it was held in para 20 of the Judgment that:

: “As discussed above, the prosecution could not prove that Rekha
was subjected to cruelty by the- respondent, therefore, no
presumption u/s.113-A of the Evidence ‘Act that she was abetted by
her husband's mother, the respondent Geetabai to commit suicide,
could be raised though she committed suicide within 7 years of her
marviage. As observed. earlier, it could not be established ‘by direct
.evidence that the respondent abetted Rekha_ to commit suicide. It

- appears that Rekha was very sensitive and sentimental girl. She
was not happy in her in-law's house, lier parents were not writing
letters to her, they were not taking her to Dewas. Her husband was

- living away from her, these factors drove Rekha to commit suicide”.

K 12. _ Besides the above cases he also relied on the ptovisions of §.107 of IPC. The

act of abatement is not proved by the evidence and the prosecution. In this regard he

. relied on the Judgment in the case of Hansraj v. State of Haryana [reported in
£ 2004(12) SCC 257] and Hariom v. State of M.F.[ reported in 2007(1) MPLJ 195].

13. Counsel for the respondent admitted that the case of prosecution was that

. _the deceased was subjectéd to cruelty due to. demand of dowry by the appellant.

But this fact has not-been proved by the prosecution and on this count the Trial
Court has acqmtted the appellant. No appeal has been filed by the State against
the acquittal. But he submitted that the letter Ex.P/2 has not been challenged by

. the defence and therefore the Trial Court's finding cannot bé said to be erroneous.
Section 113-A of the Evidence Act based on that:

“When the question is whether the commission of suicide by a woman
had been abetted by her husband or any relative of her husband and
it is shown that she had committed suicide within a period of seven
years from the date of her marriage and that her husband or such

kY
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relative of her husband had subjected her to cruelty, the Court may
presume, having regard to all the other circumstances of the case,”
that such suicide had been abetted by her husband or by such relative
of her husband. For the purpose of this Secticn, 'cruelty’ shall have
the same meaning as in Section 498-A of the Indian Penal Code”.

14.  In this case conviction was solely basgaq on the letter Ex.P/2 which is not 2
“conclusive evidence. According to the cause of suicide the letter was not admitted by
the defence nor it is established. beyond reasonable doubt that it was written by the
deceased before her death. Further the case of prosecutiori was not that the appellant
suspected the character of the deceased and due to mental cruelty she committed

suicide. In these circumstances the presumption of S.113-A of the Evidence Act - ° -

would not be -attracted because the cruelty is not proved by the prosecution in the
evidence and in view of the aforesaid prepositions as cited above. The Court made
presumption that it is established that the deceased was subjected to-cruelty as the
demand of dowry and cruelty was established and there is no evidence led by the
- prosecution that there was any suspicion on the character of the deceased prior to her
suicide. In these_circumstances the essential ingredients of 8,306 are not attracted,
Hence the finding of the trial Court deserves to be set aside. :

15.  'In the result the appeal is allowed. The conviction and sentence a-warde'd
by the Trial Courtto the appellant is hereby set aside and the appellant is acquitted
of the charge levelled against him. His bail bonds shall stands discharged. The - -

fine. amount if deposited, shall be refiinded to the appellant.”

dppeal allowed.
LL.R. [2008]'M. P, 1790 |
CIVIL REVISION

Before Mr. Justice A.K. Shrivastava

: 19 February, 2008* - . _
‘SHYAMA BAI o ' ... Applicant
VS.’ ’ ; ’ T i ‘ ) . . B ’ '.
'MURLIDHAR - : ... Non-applicant -

A. Accommodation Control Act, M.P. (41 of 196'1),'Secti'uﬂ 23-A -
Perpetual Lease Deed - Application for eviction opposed on the ground that -

lease was fill the Dleasure of tenant - Held - There is non-obstante clause which
" is having mearing to nullify any contract to contrary - Even if any agreement
contrary to section is executed between landlord .and tenant the same would not
have any sanctity - Application for eviction maintainable. . (Para 17)
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 SHYAMABAI Vs. MURLIDHAR 1

Ao & — e 4 UIRT & NRaE B AT T A T RidER @ d Fronfad gw
2 ar ou B arEfad TE SR — Jewell BT ARE Ui |
B. Accommodation Control Act, M.P. (41 of 1961}, Séction 23-A
- Owner - Tenant admitting that suit shop is of applicant - Ownership of
" applicant stood proved. oL .o (Para 19)
. v frg=er afRfrm, AN (1961 @1 41), ONT 23-F — WRl -
FRIIER & WiioR e 5 TR g1 s B § — IS ST W Wi g3
- €. Accommodation Control Act, M.P. (41 of 196‘1"'), Section 23-A
-Bonafide requirement - Application filed for eviction from ﬁ'qn‘-resr’demial
premises for opening a cosmetic shop along with her married daughter -
Applicant aged about 70 years.- Old age ipso facto would not. mean-that.
need is not bonafide - Naturé of businéss is required to_ be-séen - No
experience is required for doing this type of business - Even if it isheld that
her business would fail in absence of experience it cannot be.a ground to
hold that need of applicant is not bonafide. . “** " i (Para 21)

W . vy PR afifwm, wE (1961 BT 41), ORI 23°% — WA
aTaTaET — R Rerh oReR # A TR G B wRr 4R @ W e e
3 Aad) w1 IS U AT — SIS o A T 70 7 - G R W T 5 -
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D. Accommodation Control Act, M.P. (41 of 1961), Section 23-A
- Bonafide Requirement - Income of applicant - Applicant receiving income
from family pension and rent - Bohafide requirement cannot be dismissed
merely on the ground that she is receiving some income which is sufficient to
satisfy her daily need. : (Para 22)

. w e PrEw afafem, AN (1961 BT 41), ORT 23— — AT
ATTLATAT — ITAGP A AT — AATH URAR Yo T R wey R <& § — WA
AT DI S AR W @R T8 P o1 Tl ¥ 5 S FO A €1 X6 § W 5EDl
e srawaeardt A gff & fog vaiw 71
Cases referred : . :

(1994) 4 SCC 250, 2002(3) MPLJ 62, 1997(1) MPLJ 23, 191 (1) MPLJ
121, 1985 MPRCIJ Note 20, AIR 2005 SC 578, 1979 JLJ 230, AIR 1996 SC 1643,
C.R. No. 458/1987 decided on 9-3-1990, (1992) 2 SCC 535, 1991 MPLJ 303.

Pranay Verma, for the applicant. '

PN. Pathak, for the non-applicant,

L . ORDER.
A. K. Surivastava,J.:— The-land lady, being dissatisfied by the impugned
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order dated 19/6/2003 passed by Rent Confrolling Authority, Shahdol in case No.3/. .

A 90/92-93 dismissing her application of eviction against the responderit, has filed
this revision application under Section 23-A of M.P. Accommodation Control Act,
1961 (in short 'the Act').

2. The present applicant, being landlord of special category as defined under

Section 23-J of Chapter III-A of the Act, filed an application before Rent . .

Controlljng'Authority'for eviction of respondent from the suit accommodation which
is non-residential on the ground of her bona fide need as enwsaged under Section
23-A(b) of the Act.

3.  The application for eviction was ﬁled by applicant-Shyama Bai against her
tenant Shobhraj Ahuja who died during the pendency of the application before the
Rent Controlling Authority and present respondent-Murlidhar was brought on record
as his legal representative. .

4. The pleadings of the applicant in her apphcatlon for eviction is that she is
the owner of the suit accommodation along with her daughter Smt. Kanta Jain,
Defendant-Dr. Shobhraj Ahuja is the tenant atthe rate of Rs.230/- per month in

. the suit accommodation which is non-residential and the respondent is carrying on

the business of medical store. The suit accommodation is required by the applicant
to start the business of cosmetic store which she will do along with her daughter
who is also co-owner of the suit property. The applicant is not having any

~ reasonably suitable non-residential accommodation of her own in whlch sl;;e cdn

- start the business of sellmg the cosmetic iterns.

5. Further it has been pleaded by the applicant that respondent obtamed the
suit accommodation for non-residential purposes on rental basis from her Iate
husband Mulayam Chand Jain who was a freedom fighter and who died on 7/5/
1991, On these premised submissions a prayer has been made by the applicant to
pass a decree of eviction against the respondent.

6.  Original defendant-Shobhraj Ahuja, who died during the pendency of the
application before the Rent Controlling Authority, filed written statement and
admitted the tenancy. According to him, deceased husband of applicant namely
Mulayam Chand Jain gave the suit accommodation in the year 1950 at the rate of
Rs.25/- per month on tenancy basis to him to carry on the business of medical
shop. The suit accommodation which has been built on the land is of Government

and the same did not belong either to deceased Mulayam Chand Jain or to present

applicant who is widow of deceased-Mulayam Chand Jain.

7. It has also been pleaded by the defendant that vide agreement dated 1711/

1956 on the basis of permanent lease at the rate of Rs.45/- per month the suit
accommodation was given to him by Mulayam Chand Jain and it was agreed
between the parties that till the pleasure of the tenant, he may continue to carry
on the business. Neither the deceased landlord Mulayam Chand Jain nor his heirs
shall be entitled to get the suit accommodation vacated. Afier executing the said

(A Y
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agreement in presence of the witnesses, a copy thereof was given to original
defendant. It has also been pleaded that from time to time the rent was enhanced
by the respondent and in the month of November, 1990 the rate of renl was
enhanced to Rs.230/- per month which is the current rate of rent.

8. It has also been pleaded that Mulayam Chand Jain died on 7/5/19%1 and
after his death in the month of January,.1992 the present applicant pressurized
respondent to enhance-the rent up to Rs.500/- per month which was not accepted
by him, as a result of which this frivolous application has been filed which is ex-
facie mala fide. '

9.  Ithas also been pleaded by the defendant that the applicant is old aged lady
having age of 75 years and she had no experience to carry on the business. Shc
is having only one daughter namely Smt. Kanta Jain having age of 41 years anl
who had been married in village Dhana, Distt. Sagar in the year 1971-72 with one
Sumer Chand Jain who is a Lecturer in Government School. It has also been
pleaded that said Smt. Kanta Jain is an agent of Life Insurance cor oration as
well as of the post office and she is not a member of the family of”applicant nor
she is dependent on her. According to the respondent, applicant is not having any
bona fide need and her real intention is to enhance the rent.

10. In a special plea it has been pleaded that in order to get the suit
accommodation vacated, mala fidely an application under Section 133, Cr.P.C.
was filed before the Sub Divisional Officer, Sohagpur; Distt. Shahdol which is
pending. The applicant is gétting handsome family pension after the death of her
husband who was drawing the pension of freedom fighter. The land on which suit
accommodation is built, is Government land and since the accommodation is
constructed on government land, therefore, the agreement which was made
between the defendant and Mulayam Chand Jain is null and void. It has also been
pleaded that applicant has applied before the Collector to obtain permanent lease
and that matter is pending before the said authority. A plea of adverse possession
has also been raised by the defendant in the written statement. On these premised
pleadings it has been prayed that the application be dismissed. .

11. Rent Controlling Authority after framing necessary issues and recording
the evidence of the parties, dismissed the application by the impugned order holding
that the bona fide need of the applicant is not proved because she is drawing
family pension of freedom fighter after the death of her husband Mulayam Chand
Jain who was a freedom fighter and she is also getting the rent of the suit
accommodation and the total amount which she is getting is sufficient to satisfy
the livelihood of the applicant and, therefore, the need of bona fide is not objective.
The application for eviction has also been dismissed on another reasop that on 1/
11/1956 a perpetual lease was executed between Mulayam Chand Jain amd original
_ defendant-Dr. Shobhraj Ahuja that till the pleasure of tenant, he shall enjoy the
suit accommodation on the tenancy basis and this agreement will be binding on
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the heirs of the landlord also. According to Rent Controlling Authority, the said

agreement is binding xipon the present applicant being the heir of deceased landlord

Mulayam Chand Jain.

12. Inthis manner, this revision application has been filed by the landlady under

- Section 23-E of the Act before this Court.

13. - The contention of Shri Pranay Verma, leamed counsel for the applicant, is"

that there is a non-obstante clause in Section 23-A of the Act and, therefore, even
if there was an.agreement to the effect that suit accommodation would not be
vacated by the defendant and he shall enjoy the same on tenancy basis in perpetuity,
the same will not come in the way of applicant if she has filed an application to
evict the respondent on the ground of bona fide need to start the business. Firther
it has been contended that issue No.6 was framed in respect to the ownership by
the Rent Controlling Authority and the same was decided against the respondent
in view of the order passed by this Court in Civil Revision No0.442/1998 decided
on 30/1/2002. Even otherwise by placing reliance on the decision of Supreme
Court Anar Devi (Smt) v. Nathu Ram, (1994) 4 SCC 250, it has been argued that
applicant is not required to prove her absolute title. By attacking the finding of
Rent Controlling Authority that applicant is obtaining the family pension of freedom
fighter and also receiving the rent which is being paid by the defendant to her,
which would satisfy the need of her livelihood and, therefore, the suit
accommodation is not required bona fidely by the landlady, it has been contended
that defendant is not having ariy authority to ask and direct applicant to live ori the
umited income only. By placing reliance on the decisions Sudhir Tiwari v.

Bhagwanti Devi Issrani, 2002(3) MPLJ 62, and Harvilas Shivhare V. Jahoor

Khan, 1997(1) MPLJ 23, it has been contended that the old age of widow will not
be a bar to her if the need is bona fide. On these premised submissions it has
been submitted by learned counsel that by setting aside the impugned order of
Rent Controlling Authority, the application for eviction of Iandlady be allowed by
passing a decree of eviction. Co '

"14. On the other hand, Shri.P.N. Pathak, learned counsel for the respondent, -

submits that a perpetual lease was executed between original landlord- Mulayam
Chand Jain and defendant-Dr. Shobhraj Ahuja whose Iegal representative is present

respondent. The suit was-given on tenancy basis to Dr. Shobhraj Ahuja and since’

it was agreed that the same would not be vacated and the agreement would be
applicable to the heirs of Mulayam Chand Jain also, therefore, the suit

accommodation cannot be vacated and the defendant is entitled to use the suit-

accommodation on tenancy basis till his pleasure and, therefore, learned Rent
Controlling Authority did not commit any error in dismissing the application for
eviction. It has also been put forth by him that looking to the advance age of the
landlady and since she is getting sufficient funds in order to meet the need of her
livelihood, the filing of application of eviction is nothing but out come of mala fide
because when the defendant did not agree to enhance the rent up to Rs.500/-per

&
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‘month, mala fidely this application for eviction has been filed and hence, the Rent

Controlling Authority did not commit any error in dismissing the application of
eviction. In support of his contention, learned counsel has placed reliance Shyam
Lal Vyas V. Inderchand Jain, 1999(1) MPLJ 121, Keshar Singh V. Mst.
Sohadradevi, 1985 MPRCJ Note 20 and Indrasen Jain V. Ramesh Wardas,
AIR 2005 SC 578. - : ‘

15. It has also been contended by learned counsel for the respondent that if the
pleadings mentioned in the application are considered in proper perspective, it
would reveal that the alleged need has been shown to be of her married daughter
also and since the daughter is married, the suit accommodation cannot be evicted
for the need of her married daughter under clause (b) of Section 23-A of the Act.

16. Having heard learned counsel for the parties, I am of the view that this
revision application deserves to be allowed.

17. 1shall first deal with the ground in respect of perpetual lease deed in favour
of tenant and thereby holding the application of eviction is liable to be dismissed
by the Rent Controlling Authority. Shri Pathak, learned counsel for respondent/
tenant, has also supported the said finding. Thave no scintilla of doubt in my mind
that on the said ground the application of eviction filed by applicant under clause
(b) of Section 23-A of the Act cannot be dismissed because there is a non-obstante
" clause in this section. In the opening sentence of Section 23-A of the Act there is
non-obstante clause which is having a meaning to nullify any contract to the
contrary. Otherwise, legislating the non-obstante clause in this section would
have no meaning and it would become otious. This non-obstante clause clearly
override all the contract which runs contrary to the section and any contract to
the contrary will loose its significance on account of this statutory provision and,
. therefore, I am of the view that even if there.was any agrecment contrary to the
- section, which was executed between landlord Mulayam Chand Jain in favour of
defendant-Dr. Shobhraj Ahuja, the same would not have any sanctity in the cye of
law and, therefore, the application filed by applicant cannot be thrown like a waste
paper on this ground and-is not liable to be dismissed. In this context [ may
profitably placed reliance on the decision of this Court Panjumal Daulatram
(Firm) V. Sakhi Gopal Thakurdin Agrawal, 1979 JLJ 230.
18. ~ A clause beginning with “notwithstanding anything contained in any other
law for the time being in force or contract to the contrary,” appended to Section
23-A in the beginning is to give the enactment part of the Section in case of
conflict on override effect over any other agreement or even any law for time
being force mentioned in the non-obstante clause. In T.R.Thkandur V. Union of
India and others, AIR 1996 SC 1643 (Para-8), the Supreme Court while examining
Section 20 of the Urban Land (Ceiling and Regulation) Act held that non-obstante
clause in the said section clearly indicates that Section 20 overrides the provisions
of Chapter TII of the said Urban Land (Ceiling and Regulation) Act. In Section
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23-A of the present-Act, also non-obstante clause would override not only any
law for the time being in force but also the contract which is contrary to the said
section. In the case of Panjumal Daulat Ram (supra), the Single Bench of this
Court while examining the scope of Section 12(1) of the present Act has held that
the non-obstante clause in this section gives an overriding effect over all other

“laws including the transfer of Property Act and, therefore, according to me, the same

prmcxple isalso applicable to Section 23-A of the Act. Thus, I do not find any substance
in the finding of Rent Controlhng Authority holding the perpetual lease deed executed
by Mulayam Chand Jain in favour of defendant- Dr; Shobhra_] Ahuja is bmdmg upon -
the parties which is contrary to the statutory provision and, therefore, the contention
of leamed counsel for the respondent in this behalf canriot be accepted.

19.  Iam alsonet impressed by the submission of learned counsel for the respondent
that because applicant has not proved her ownership on the suit accommodation,

therefore, the application is liable to be dismissed. The applicant assailed an order
passed against her on 20/1/1998 by Rent Controlling Authority by filing Civil Revision

No.442/98 (Smt. Shyama Bai V. Dr. Shobhraj Ahiyjd) before this Court which was

decided on 30/1/2002 holding that Rent Controlling Authonty 1s unnecessarily entering

* into the question of title of land and further held that tenant is estopped from denying -

the title of the landlord. The Rent. Controlling Authonty decidedissué No.6 in-favour- 1 -

of applicant and against defendant/respondent and hs categorically held that plaintiff -

. isthe owner of the suit accommodation. Even otherwisé the plaintiff'i is not.requiredto

prove absolute ownerslnp as held by the Supreme-Court in the case of Anar Devi--

(supra). At this juncture, I may further add that’defendant himiself admitted thes

ownership of the applicant. Murlidhar Ahuja (NAW 1) who is son of deceased
defendant- Dr. Shobhraj Ahuja has speclﬁca]ly admitted in para-1 that the suit shop is

of applicant-Shyama Bai and, therefore, it is held that appllcant has proved her . <. .
ownership as required under clause (b) of Section 23-A of the ‘Act: In the caséof- s
Anar Devi (supra), the Supreme Court in para-18 has held that sitice the title of = *
 ownership is acknowledged by the tenant, he was not entitled to deny even the title of -

the applicant to-the accommodation. Admittedly, the applicant is:a widow and she is
protected landlord as defined under Section 23-J of the Act mentlonmg the spec1al-
category of the landlord.

20. Idonot find any merit in the contention of learned counsel for the respondent -

that indeed the need is for her married daughter also.and, Iherefore the application
by invoking special provision envisaged under Section 23-A of the Act is-liable to
be dismissed. True in the apphcatlon it has been pleaded by the applicant that she

B would start the business along W1th her daughter It is also true that Smt. Kanta
Jain (A.W.2) is a married daughter of the applicant. But, if the pleading made in..- .
para-16-A of the application and the evidence of the landlady Smt. Shyama Bai °

and the statement of hér daughter Smt. Kamta Jain is considered in proper’

'L'_ It

- perspective, it is revealed that indeed bona fide néed is only for the applicant -
Shyama Bai and her daughter Smt. Kanta Jain would only assist Her-in: ca.rrymg -

+
i
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on the business and, therefore, even if it is stated in the application that applicant .

. ‘wauld do the business along with her daughter Smt. Kanta Jain it should be given

objective attitude becanse it has been specifically pleaded by the applicant that
she is having bona fide need to start the business. It has come in the evidence of
applicant that her daughter is residing with her and, therefore, if the applicant
would take assistance of her daughter to carry on the business, for no thyme or
reason it can be said that the need is not of the applicant. For carrying on a”
business of selling cosmetic items, it is a matter of common experience that some
helpful hands are required. Some time the service-of a servant is being taken by
giving employxfnent to him and in that situation by no stretch of imagination it can
it can safely be said that if the a551stance of the daughter would be taken by the
applicant, it cannot be said that the actual bona fide need is for the daughter and
not of the landlady. The service of daughter to assist in the business is only a
service though having nexus with the business but the said service of assistance
cannot be said to be the actual bona fide need of the daughter but the same would
be of the applicant only who is a widow. v "

21. Merely because, the applicant is having old age, ipso facto, would not mean
that the need is not bona fide. In this context, the nature of busmess is required to
be seen. In the present case the suit accommodatlon is needed bona fidely by the
applicant to start the business of cosmetic items which can easily be performed .

‘by anybody irrespective whatever the age he-or she is hawng In this business a, )

customer would come and ask to purchase a part1cular cosmetlc ltem and the
seller is requlred to take out that item from.the showcase or where the same is
kept and give it to the customer after obtaining the price of that partlcular item,
Easily, this.can be’ performed by the applicant though she is having, advance age
near about 70 years." In doing this type of business, no experience is required.
Even for the sake of argument, it is held that some.experience is required to
conduct the business which the applicant is not having, therefore, at the most, the
result-would be that her business would fail. But, this cannot be-a ground to hold
that need of applicant/widow is not bona fide though other requirements of clause
(b) of Section 23-A of the Act are proved, The Division Bench:of this Court in .
Sudhir Tiwari (supra), has held that the old age will not come in the way to start
the business of tailoring and dress designing. In the case of Harvilas-Shivhare
(supra), a retired government servant having age of 75 years. filed suit to set up
the business of floor mill. In that case it was held by this Court that the need of
landlord is genuine and bona fide despite he is having age of 75 years or the fact
that he has no experience of running the floor mill which will not be a ground for
not granting him the relief. - Hence, the,old age of the applicant would also not
come in her way in order to dis-entitle the relief of eviction which she has claimed.
The decision of Singhai Batti Bai V.. Ramkdas, C.R. No.458 of 1987 decided on
9/3/1990 (Jabalpur), placed reliance by respondent is not at all apphcable in the |
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present case for the simple reason in that case the widow was a Pardanashin lady
and, therefore, it was held that she could not start the business in the open market.

22. I am also not impressed by the submission of learned counsel for the

respondent that the applicant is receiving the monthly family pension amount as

well as the rent at the rate of Rs.230/- per month which will be more than sufficiént

to satisfy her daily need and, therefore, the alleged need is not bona fide. If the

applicant wants to earn more income by starting the business, she cannot be forced

to live with the limited income which she is receiving and the application cannot

be dismissed merely on this ground if the bona fide need is otherwise found to be

proved. The Supreme Court in the case of Vishwarath and another V. Hidayatt

-Ullah, (1999) 2 SCC 535, has ba_tegorically held while deciding the case under
Section 23-A (b) of the Act that there is no presumption that a pensioner who had -
adequate pension, cannot have bona fide need to start the business after his

- retirement, I have already held herein above that the bona fide need as envisaged

under Clause (b) of Section 23-A of the Act has been proved.

23. The decision of Azizunnisha Wd/o Mohd. Yasin Hyder V. Channanlal S/
o Kishan Chkandra and others, 1991 MPLJ 303, placed reliance by learned
counsel for the respondent, is not applicable in the presence case because in the
present case this Court is not deciding the matter on assumptions and irrelevant
considerations. Indeed, the bona fide need of plaintiff has been found to be proved. -
The decision of Keshar Singh (supra) is also not applicable in the present case .
because in that case the married daughter was ‘residing separately and she was
not the member of the family and, therefore, it was held that the decree of eviction -
cannot be passed on the ground of her requirement. I have already held herein
above that the need is not for the daughter but the same is for plaintiff herself and,
therefore, the decision of Keshar Singh (supra) is not applicable. The decision
of Indrasen Jain (supra) is also not applicable in tlie present case because in
that case the plaintiff was a retired servant of Government aided institution
and, therefore, he was not found to be landlord of special category, as defined
in Section 23-J of the Act and, therefore, this decision is also not applicable.

24, The Rent Controlling Authority by rejecting the application has totally deviated
from the well settled principles of law which I have enumerated herein above
and, therefore, the said order cannot be allowed to stand and the same is hereby
set aside.

25. Resultantly, this revision application stands allowed, the application of eviction
filed by applicant against respondent is hereby allowed and respondent is hereby
directed to vacate the suit premises. The respondent shall also bear the costs of
the applicant of the trial Court as well as of this Court. Counsel fee Rs.2,000/-, if
pre-certified.

Revision allowed.
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AGGYARAM & CO (M/s). - ... Applicant
Vs. - : _
M.P. PUBLIC WORKS DEPARTMENT & ors - ... Non-applicants

A.. Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section
7-B - Limitation - Contract terminated on 23.03.90 - Demand notice to recover
extra amount served on appellant on 22.01.93 - Subsequent notice served
on.16.06.94 - Appellant should have approached S.E. within one month from
22.01.93 - Appellant approached S.E. in the year 1994 - S.E. neither decided
the dispute within 60 days nor time was extended mutually by parties -
Appellant approached Chief Engineer in the year 1999 - Reference petition

filed before Tribunal dismissed as barred by time - Held - Appellant had not

approached the authorities within time dnd Jailed to take recourse within
period stipulated in clause 29 of agreement - Reference petition filed before
Tribunal‘fn_ 1999 was not maintainable - Revision dismissed. _ (Para 7)
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~ B. Madhyastham Adhikaran Adhiniyam, ML.P. (29 of 1983), Section
7-B - Limitation - Once limitation has commenced and comes to an end, it would
not be revived by rendering a decision on an incompetent reference, (Para §)
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'2006(4) MPLJ 34, 2006(2) MPLJ 113, 2006(2) MPLJ 299,
R.D. Hundikar, for the applicant. -
Sudesh Verma, G.A., for the non-applicants.
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ORDER

The  Order of the Court was  delivered by .

ARUN MiSHRA, J.:-The petitioner assails the order dated 5-4-2000 passed by the M.P.
Arbitration Tribunal, Bhopal in reference Case No. 44/99 dismissing the application as
barred by limitation.

2. The petitioner/Contractor was given a work for construction of Government
Higher Secondary School building at Shamshabad. The date of completmn of the
work was 17-2-89, though the petitioner was allowed to complete the work by 11-
5-90 by letter dated 30-4-90 of the Supermtendmg Engineer. The contract was
terminated on 23-3-90. The remaining work was given to other agency. Notices
were served on 22-1-93 and on 16-6-94.

" 3. The petitioner referred the quantified claims to the Superintending Engineer
ont 25-7-94 and he rejected the reference on 15-1-99. The petitioner preferred the
reference case before the Arbitration Tribunal on 15-3-99 and during the pendency
of the reference case, the petitioner preferred an appeal before the Chief-Engineer
on 14-6-99. No decision was taken by the Chief Engineer on the appeal. The
Arbitration Tribunal has held that limitation came to end on 7-2-96, the reference
was preferred before the Tribunal on 15-3-99. There was delay of more than
three years. The reference case has been dismissed as barred by limitation,
considering Section 7B (1)(a) and Section 7B(1) (b) of Madhya Pradesh
Madhyastham Adhikaran Adhiniyam, 1983 (hereinafter referred to as 'the
Adhiniyam'). Dissatisfied with the order passed by the Arbitration Tribunal, the
revision has been preferred by the contractor.

4, Shri R.D. Hundikar, learned counsel appearing on behalf of the petitioner
has submitted that the Superintending Engineer has rejected the reference on 13-
1-99. The application filed before the Tribunal was within the period of one year
from that date thus, it was within limitation. He has relied upon the Division Bench
decision of this court in Ram Niwas Shukla Vs, State of M.P and another 2006(4)
MPL] 34.

5. 'Shri Sudesh Verma, learned counsel appearing on. behalf of the respondents
has submitted that the petitioner has failed to take recourse of clause 29 of the

agreement, thus it was not open for him to prefer claim petition before the

Arbitration Tribunal beside that it was hopelessly barred by limitation. Once the
pericd of limitation came to an end, it would not be revived by rendering a decision
by the Superintending Engineer beyond the period of limitation i.e,15-1-99. He
has also relied upon Section 9 of the limitation Act, 1963 to contend that once the
limitation starts running, it cannot be checked. Thus, in the instant case, limitation
came to an end, the fresh period of limitation would not be available, would not
start on rendering of decision by Superintending Engineer.

6.  First, we deem it appropriate to consider Clause 29 of the agreement whether
the petitioner has taken steps as per the agreement entered into between the
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parties which 1is nccessary in order to maintain reference petition before the
tribunal. The. felevant pOl‘T.lOIl of Clause 29 containing the Arbitration Clause is
quoted below: -

AR’BITRATION CLAUSE

Clause 29- Except as otherwise provided in this contract all question and
. dispute relating to thé meaning of the specifications and -instruction
- hereinbefore mentioned and as to the thing whatsoever in any way rising
out ér relating to contract desighs drawings specifications estimates
- cohcerning the works or the execution of failure to executive the some
. whether arising during the progress of the work or after the completion or
abandonment thereof shall be referred to the Superintending Engineer in
writing for his decision within a period of 30 days of such occurrence,
" thereupon the Superintending Engineer shall give his written instruction/or
decision with on a period of 60 days of request. This period can be extended"
by mutual consent of the parties.
- Upon receipt of written instructions or decision, the parties shall promptly
.proceed without delay to comply such instructions or decision. If the
Superintending Engineer fails to give his instructions or decisions in writing
within a period of 60 days or mutually agreed time after being requested of
.-if the parties are aggrieved against the decision of the S.E., the parties may
within 30 days prefer an appeal to the Chief Engineer who shall afford an
opportunity to the parties of being'heard and to offer evidenct in support of
his appeal. The Chief Engineer will give his decision within 90 days. If any
party is not satisfied with the decision of the Chief Engineer be can refer
such dispute for arbitration by at Arbitration Board to be constituted by
State Government which shall consist of three members of whom one shall
be chosen from among the officers belonging to the Department not below
the rank of S.E. one Retired Chief Engineer of any Technical Department
& one serving officer not below the rank of S. E ‘belongmgto anothertechmcal
Department. -

The aforesaid Clause 29 clearly provides that the dispute shall be referred

. to the Superintending Engineer in writing for his decision within a period of 30

days of accrual of cause of action thereafter the Superinténding  Engineer shall
give his writing instructions/decision within a period of 60 days. This period can .
be extended by mutual consent of the parties. If the Superintending Engineer

“fails to give his decision in writing within a period of 60 days or mutually agreed

extended time after being requested if the parties are aggrieved against the decision,
may prefer an appeal to the Chief Engineer within 30 days and the Chief Enginecr
will give his decision within 90 days.

7. Clause 29 provides for time-frame within which Superintending Engineer
and Chief Engineer have to be approached and also the time within which thev
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will take, a- decision on the dispute-or-appeal as the case may be. In the instant
case, the-contract was undisputedly terminated on 23-3-90. The first demand
notice to tecover the extra-amount incurred due to the employment of debitable
agency was served to the contractor on 22-1-93, subsequent notice was served
on 16-6-94. It was necessary for the contractor to approach the Superintending
Engineer to assail the termination of the contract by the Executive Engineer within
30 days of the date of termination of the contract which took place on 23-3-90 on
the ground of purported illegality. As, first demand notice with respect to the
recovery of extra-amount incurred due to the employment of debitable agency

. was served on 22-1-93, he should have approached the Superintending Engineer

within a period of one month to assail the same i.e, upto-22-2-93. Even, second
demand notice was served on 16-6-94, even.if it is taken that fresh cause of

" - action accrued on service of second demand notice, though infact it did not accrue,

the contractor again failed to approach within 30 days, he preferred claim before
the Superintending Engineer on 25-7-94, beyond the period of thirty days. Thus,
the petitioner has miserably failed to invoke Clause 29 of the agreement. It was
necessary for him to strictly follow the procedure prescribed under Clause 29 in
order to maintain reference petition before'the Tribunal under the Adhiniyam. He
again approached the Chief Engineer in the year 1999 on 14-6-99 whereas when
the Superintending Engineer has failed to take a decision within 60 days on the
claim made by the petitioner on 25-7-94. It was incumbent upon the petitioner on
failure of the Superintending Engineer to take a decision within a period of 60
days to approach the Chief Engineer within 30 days after the expiry of the 60
days period on 25-9-94. Thus, the Chief Engineer was not approached within the
prescribed period by the contractor. Thus, he has failed to take recourse of the
period stipulated in Clause 29 of the agreement and it is not the case of the

 petitioner that time was extended by mutual consent of the parties, before the

Superintending Engineer to take a decision in the year 1999. Thus, reference
petition before the Tribunal was not maintainable as per the decision rendered by
the Full Bench of this Court in State of M.P. and another Vs. Kamal Kishore
Sharma 2006 (2) MPLJ 113, in which considering the clause 29, the Full Bench
has laid down thus: .

"7. On bare perusal of the provision it is apparent that changes have
been made vide amendment of the year 1995 and earlier period of limitation
. of one year was prescribed after the decision of final authority under the
agreement. Now the Act is modified and it is mandatory to refer the dispute
for decision of the final authority under thé terms of works contract. The
amendment in the Act was brought by Act No. 36 of 95 and the statement
and objects and reasons for the said amendment was that in order to enable
the arbitration tribunal to function more effectively it has become essential
. to amend the Act and it is further provided that since the verbiage of sub-
section (1) of section 7-B is defective, this section has been modified suitably.

e
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. The meaning of word ‘verbiage' as defined in the Oxford Dictionary is
* "needless accumulation of words" or the section is expressed in more words
than are needed.. Thereby tribunal has clarified the provisions of section 7-
_ B of the Adtiniyam. Since the language of section 7-B is simplified which
»  is now clear and unambiguous contention-of counsel for the respondent
" " cannot be accepted that the words occurring in section that "decision of
* final ‘authority under the terms of works contract" wonld mean that party
must approach final authority under the works contract before filing the
dispute. He submitted that only requirement is that the dispute must be first
referred fo the final authority under th terms of the works contract and
party is not required to approach final authority as per terms of clause 29 of

the works contract after approaching Superintending Engineer. Thus, if a -

. particular manner is prescribed under the works contract for referring the
dispute to the final authority, the procedure laid down in the contract must

‘be followed. Reference should be made to the final authority in terms of the

~ agreement for works contract and not otherwise. Since unnecessary words
have been reduced in section 7-B vide amendment by Act 36 of 95, the real
meaning can be drawn from the unamended provision, Thus, it is clear that

.. before admitting the reference Tribunal must satisfy itself that the dispute

. has been referred for the decision of the final authority strictly as per the

terms of the works contract. It may be further clarified that after the judgment *
. --in Lachmandas (supra) was delivered legislature has further amended the. .
* . " Act vide notification dated Sth January, 2005 and added sub-section (2-A)

" to section 7-B in the Adhiniyam. In order to clarify the position of limitation, -
it is further provided that the Tribunal shall not admit a reference petition
unless it is made within three years from the date on which the works
contract is terminated,: foreclosed, abandoned or comes to an end in any
other manner or when a dispute arises during the pendency of the works

_contract. . IR o
I1.- In the present case final authority is mentioned in Clause 29 of the
agreement. Clause 29 provides that if the Superintending Engineer fails to
decide the dispute within sixty days or mutually agreed time after being

CO -requested,if the parties are aggrieved against the decision of the

’ : Superintending Engineer, the parties may within 30 days prefer ;an appeal
to the Chief Engineer who shall afford an opportunity to the parties of being
heard and to offer evidence in support of his appeal. The chief Engineer
will give his decision within six months. It further provides that ifany party
is not satisfied with the decision of Chief Engineer, he can refer such dispute
for arbitration by an Arbitration Board. Now when the question of referring
the dispute to the Arbitration Tribunal is concerned, it will mean reference
to the Tribunal. Therefore, final authority under the works contract will be
the Chief Engineer and the dispute must be referred to him under the terms

July-Us (tirst)
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of the contract as both the parties had agreed to refer. the dispute to the

Chief Engineer and if any of the party is n6t satisfied with the decision of
the Chief Engineer, then they can seek recourse of decision by the Arbitrator.

Thus, dispute can only be entertained by the tribunal after dispute is referred
for the decision of the final authority under the terms of the works contract.
Therefore, we are of the opinion that the language of section 7-B(I) is

clear and specific which provides that dispute must be referred to-the -

Arbitrator under the terms of the contract. Even if we petuse the original
text in Hindi, the language used in section 7-B(1) is reproduced as under :
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- As per aims and object amendment is brought because wordmgs of sectxon 3

. contract, petition will not be admitted by the Tribunal. Dispute to the final. -
authority should be preferred in the manner prescribed under the works °

and the aims and object in Hindi at para (3) is reproduced below :-
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is- defectwe and has been properly clarified by the amendmcnt

16, Considering the provrsmn of section 7—B(l)(a) we are of the opinion
that on interpreting the provisions of section 7-B(1)itis crystal clearthatno
reference shall be admitted by the Tribunal unless dispute is first referred
for the decision of the final authority in a manner as provided under the
terms of the contract. Thus right of contractor to approach Tribunal arises
after he has approached final authority after decision of Supenntendmg

Engineer in terms of the contract. If the contractor has failed to approach

the final authority as provided under the terms and conditions of the works

contract. Since in the present case it is provided that in the case of
abandonment or cancellation or in any dispute of works contract, the dispute
miust be. raised before the Superintending Engineer within a period of 30
days. On his failure to decide the dispute within 60°days or after decision of

the dispute, appeal must be preferred within 30 days, which shall be decided -

by chief Engineer within 90 days. Therefore, if appeal has not been preferred
to the final authority in accordance with the terms of the works contract,
petition will not be maintainable before the Tribunal."
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' It was laid down in the Full Bench that as appeal has not been preferred in
accordance with the relevant clause of agreement of the -works contract, the
reference petition will not be maintainable before the Tribunal. Same is the factual
scenario which emerges in the instant case, consequently, reference petition
» preferred before the Tribunal cannot be said to be maintairiable. Another Full
, Bench of this court in Ravikant Bansal Vs. M.P Audyogik Kendra Vikas Nigam
(Gwalior) Ltd 2006(2) MPLJ 299" has laid down that it is necessary to entertain
a counter-claim before tribunal to refer it to the final authority in terms of the
works contrdct. The court held thus:- . )

"1l We are therefore, of the considered opinion that the Tribunal cannot
entertain or admit a counter-claim if the dispute raised in the counter-claim
filed by the opposite party has not been referred to the final authority in
terms of the works contract or where it has been referred to the final
authority but the counter~claim claim has not been filed before the Tribunal
within the period of limitation as provided in Clause (b) or the proviso to
clause (b) of sub-section (1) of Section 7B of the Adhiniyam "

Thus, the petition before the Tribunal was clearly not maintainable.

g 8. Coming to the question of limitation. It has to be considered in view of the

g fact that the petitioner has not taken recourse to Clause 29 of the agreement as

5 provided within the period fixed, neither the Superintending Enginéer nor the Chief

? Engineer 'were approached.within the stipulated period 'under Clause 29 .of the
agreement. In Ram Niwas Shukla (supra), the Division. Bench of this Court has
opined that even if the decision is referred to the final authority beyond 1-1/2 year
that would give 4 fresh cause of action and period of limitation of one year would
start from that date. Section 7-B was. iriserted by M.P. Act No.9/1990 w.e.f.
24.4.1990, it was substituted by M.P. Act No.36/1995 w.e.f, 15.12.1995. Section -
7-B as it was inserted in 1990 read thus : : :

"'7-B. Limitation.- (1) The Tribunal shall not admit a reference-

(@) . in a case where a decision has been made in connection with a
dispute under the terms of the agreement for a works-contract by the final
authority under the agreement unless the reference petition is miade within

- one year from the date of communication of such decision, if any.
T (b) in a case where a dispute has been referred to the final authority
. under the agreement and such authority fails to decide it within 2 period of
six months from the date of reference to it unless the reference petition is
. made within one year from the date. of éxpiry. of the said period of six

months, e
(¢) Notwithstanding anything contained in sub-section (1) where no
proceeding has been commenced at all before any Court preceding the |
- date of commencemeént of this Act or after such commencement but before
- the commencement of the Madhya Pradesh Madhyastham Adhikaran
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(Sanshodhan) Adhiniyam, 1990 a reference petition shall be.entertained
within one year of the date of commencement of Madhya Pradesh =
Madhyastham"Adhikaran (Sanshodhan) Adhiniyam, 1990 irrespective of
the fact whether a decision has or has not been made by the final authority
under the agreement."

Sectmn 7-B after its subsntutlon in the year .1995 as per Act No.36'of 1995
reads thus : '

"7-B. Lumtatlon (1) The Tribunal shall not admit a reference petition
unless-

(2) the dispute is first referred for the decision of the final authority
under the terms of the works contract; and

(b)  the petition to the Tribunal is made within one year from the date of
communication of the decision of the final authority :

Provided that if the final authority fails to decide the dispute within a period
of six months from the date of reference to it, the petition to the tribunal shall be
made within one yéar of the expiry of the said period of six months.

{2) ~ Notwithstanding anything contained in sub-section (1), where no

proceeding has been commenced at all before any Court preceding the
date of commencement of this Act or after such commencement but before
the commencement of the Madhya Pradesh Madhyastham Adhikaran
(Sanshodhan) Adhiniyam, 1990, a reference petition shall be entertained
within one year of the date of commencement of Madhya Pradesh
Madhyastham Adhikaran (Sanshodhan) Adhiniyam; 1990 irrespective of
the fact whether a decision has or has not been made by the final authonty
under the agreement."

" Sub-Section (2-A) of section 7-B was inserted by M.P. Act No.19 of 2003
w.e.f. 29.4.2003, which was published in extra-ordmary Gazette dated 5th January,
2003 to the followmg effect :

v(2-A) Notwithstanding anything contained in sub-section (1), the Tribunal
shall not admit a reference petition unless it is made within three years from
the date on which the works contract is termmated foreclosed, abandoned
or comes to an end in any other manner or when a chspute arises during the
pendency of ‘the works contract." .

It was further amended by Act No.1 of 2004 to the following effcct
" "Sybstituted by M.P. Act No.1 of 2004 (w.e.f. 5.1 2004)

[(2A) Notwithstanding anything contained in sub—sectlon (1), the Tnbunal
shall not admit a reference petition unless it is made within three years from -
the date on which the works contract is terminated, foreclosed, abandoned
or comes to an end in any other manner or whena d1spute arises during the -
pendency of the works contract.]"
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* After the amendment made by the Act No. 1 of 2004, position has been made clear.
However, in the mstant case, authority as per agreement were not approached within time

_ the Limitation had come to an end as provided under Section 7B (1)(a) and Section 7B(1)

(b) much before the decision was rendered by the Superintending Engineer. The
Superintending Engineer was not approached within the time stipulated under Clause 29 of

. the'agreement, any decision rendered by him on an invalid reference was not to give fresh

cause of action. Itis also settled proposition of law that once limitation has commenced and

_ comes toan end, it would not be revived by rendering a decision on an incompetent reference.

In Ram Niwas Shukla (supra), the relevant clause of the agreement providing for raising
of dispute was not the question agitated and limitation u/s 7-B of Adhiniyam depends upon
approaching the final authority as-per ]:hc agreement. Thus, no assistance can be drawn by
the decision of this court in Ram Niwas Shukla (supra).
9. R_esuliantly, the revision is devoid of merit and the same deserves dismissal.
The revision is hereby dismissed. However, parties to bear costs as incurred of
the revision. : -
Revision dismissed.
LL.R. [2008] M. P., 1807
% CIVIL REVISION

- . Before Mr. .}ystice Arun Mishra & Mr. Justice S.A. Nagvi

' . 20 February, 2008% <o
STATE OF M.P. SRR o ... Applicant -
Vs. ' . '

M/S BHARAT CONSTRUCTION CO. - "~ .. Non-applicant

. Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 16 -
Award - Escalation in price - Tribunal awarded Rs.2,41,008/- by way of
escalation and interest thereon - Held - There was delay on the part of
department in carrying out its obligations - Period was extended without
any penalty - Contract did not remain contract for period of 12 months -
Clause 32 of agreement that no claim for price escalation rendered ineffective
- Escalation rightly granted - Revision dismissed. (Para 6)
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Sudesh Verma, G.A., for the applicant.

Ashok Chakravarty, for the non-applicant.
*C.R. No.1284/2002 (Jabalpur)
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ORDER

The Order of . the Court was delivered by
ARUN MisnRa, J.:-The revision has been preferred by the State aggrieved by award
dated 28.5.2002 passed by M.P. Arbitration Tribunal, Bhopal in Reference Case No.
196/91,

2. The facts in short giving rise to the revision indicates that M/s Bharat .
Construction Company was given contract for construction of 52 units of non-
residential buildings. The agreement was executed on 24.2.1983 and work order
was issued, it was to be completed within 12 months including the rainy season.
The contractor was unable to complete the work, time was extended on four
occasions, last extension was given till 30.6.1986. Work was completed on
30.9.1986. The Tribunal has awarded amount of Rs. 2,41,008/- by way of escalation
and interest thereon. Aggrieved thereby the revision has been preferred.

3. Shri Sudesh Verma, learned Govt. Advocate has submitted that there was
no escalation clause as period of contract was 12 months, hence grant of escalation
is against the agreement. He has relied upon clause 32 of the agreement, which
provides that no claim for price escalation on account of any cause whatever
shall be entertained as constriction period was not more ‘than 12 months. ~

4.  Shri Ashok Chakravarty, leamed counsel appearing for respondent has
submitted that there was delay on the part of the State to carry out his’ obhgatmn
The time was extended on four occasions due to fault of the State. Lay out was

also given belatedly beside drawmgs and designs were also not given timely, thus . .

period of contract in fact extended more than 12 months, thus the clause debarring
escalation due to contract being of short duration became inoperative as the fault
was on the part of the State. The ﬁndmg recorded by the Tnbunal is proper No
case for interference in the revision is made out;

5. The Division Bench of this Court in 4bdul Hafeez Vs, Secy.ro‘ the Ga_vt.
of M.P. - 1992 ATLR 439 has considered similar clause providing no escalation as
contract was of short duration, however period was extended due to fault of the

department. The Division Bench has held that thc claim of escalation ca.nnot be -

rejected in the circumstances of the-case. It was laid down thus :-. -

15, The next claim was towards escalation in labour charpes and P 0 LIt
‘was pointed out that the Tribunal in working out claim towards escalation of
labour charges on fixed principles under P.W.D. Manual, committed with
metical mistake. The amount towards escalation of labour charges comes
to Rs. 43,376.00 which has been wrongly worked cut as Rs. 36,324.00 The .
learned counsel for the department accepted that there is a calculation
mistake. The award under this head of escalation towards labour charges
deserves to be increased by Rs. 7,143.00 Learned counsel for the department
challenged the above award towards escalation of labour charges stating
that there was no escalating clause in the contract and, therefore this claim -
could not have been awarded. The above contention of the department
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. cannot be accepted, since it was initially a short duration contract, there
was no-escalation clause contained in it; but as there was a breach on the
part of the department in handing over the site, the claim for escalation

- cannot be rejected orily because of the omission of the escalation clause in
the contract. A claim towards escalation cariarise ifrespective of any clause
to the effect in the contract or not more so where the employer is guilty of

_a breach of a- ﬁmdamental term of the contract. .

6. - Cormng to the facts of the instant case in the light of the aforesa_td decision. It
is apparent " that there was delay of 10 months in handing over the site as found by the

Tribunal in Para 12 of the award; lay out was also not given timely. Lay out was not
given together, lay out were -given between 1.5.83 and 8.1.84, there was delay in .
furnishing the drawings and designs also as apparent from various correspondence '
relied upon in Para 15 by the Tribunal, thus there was fundamental breach on the part
of the State in allowing the completion of work within 12 months. It was clearly
contemplated to be contract of short duration of 12 months, hence escalation was not

-to be granted but there was delay on the part of the department itself in carrying out

its obligation, consequently period was extended effectively without any penalty clause. . -
for 40 months, thus contract did not remain contract for a period of short duration of

. 12 monthis, thus clause 32 of the agreement which provides no pricé escalation to be g

granted on any count as the périod of contract was not more than 12 months was

Tendered ineffective dueto extension of time'made by the State there was extension

made by the State for the period up to 40 menths. The clause makes it clear that in -

- case duration be-more escalation to be perm1551ble due to short duration it was not
"stipulated as contract period was 40 months due to fanlt on part of department, escalation
has been rightly awarded. ‘In the circumstances the escalation of labour charges that

has been allowed by the Tribunal on the basis of evidence is found to be proper. There
is no illegality in the award, consequently we find no merit in the subrmssron raised.
7. Resultantly, revision being devoid of merit, is hereby dlsmrsSed Partles to
bear their own costs as mcurred of thlS revision. o
- o " Revision __g'ismissedf '

- ILR. [2008] M. P, 1809

- .- CIVIL REVISION

- Before Mr. Justice K.K. Lahoti.

. ' ) 26 June, 2008* L. e
: KAMLA BAI PATEL (Smt) IR . T Applrcant_'
: VIDHYAWATI PATEL & ors.. . - ST Non-apphcants .

~A.  Civil Procedure Code (5 of. 1908), Order 20 Rule 18 - Final

" Decree proceedmgs - Limitation - - Proceedings for final decree can be initiated

at any-time - No limitation is provided therefor. - (Paras 10 & 11)

*C.R. Neo. 933/2002 (Jabalpur)
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5. ﬁﬁamm(mams)mmﬁaﬂw—arﬁm%ﬁ
aﬁamfaﬂ%m T — ﬁm%ﬁﬁmmﬁaﬁmﬁﬂﬁﬁwmﬁwm
& — oum fore i ufRieT Suafta 1 ]

B. Civil Pfocédure Code (5 of 1908), Order 20 Rule 18 - Final
Decree - Preliminary decree passed in a suit for partition - Applicants filed
an application for execution of decree - Commissioner was appointed fo
give -effect to preliminary decree - Report submitted by Commissioner and
objections were filed by parties - Application’ for execution may be treated
‘as final decree proceedings. - (Paras 13 & 14)

. fufds whrar sfear (1908 o1 5), e 20 w18 — sifow feml
— faTe < ferg.are % aRftvas et aia — smdeaor < feat & fFreare & forg amdes
= e fam — R Rt 3 ) B @ o e g i i — SRR Ere
ﬁﬂt‘m@aaﬁﬂéaﬂwmﬁmamﬁmﬁﬂaﬁﬂé ﬁw%ﬁqmﬁaﬂmﬁnﬁaﬁ
aﬁmﬁmﬁmmél :

Cases referred : .
(2007) 2 SCC 355, (1995) 5 8CC 631, AIR 1965 Mysore 73

' S.K. Verma, for the applicant.
P.N. Patel, for the non-ap_phcants

~ ORDER

'K.K. Lanot, J. :~The applicant has challenged-order dated 1 3.2002 passed’

by 3rd Additional District Judge, Jabalpur in execution Case No. 127-A/85 by
which the execution application filed by the petitioner was dlsrmssed on the
following grounds :-

a. . That after the prehmmary decree the applicant had not taken stcps
for final decree proceedings as required under Order 20 Rule 18 of Civil
Procedure Code, 1908 (hereinafter referred to as the "Code") .

b.  That even if the application filed by the applicant is treated as an |
application for final decree then it was not filed within a period of 3 years
from the date of preliminary decree dated 7.9.1987 and was filed on 18.1.1996
which was beyond a penod of 3 years as provzded by Art 137 of the
Limitation Act, 1963. .

2. On the aforesaid. ground, the Court below rejected the application. The '

order has been assailed by the applicant on the ground that on4.9.1987 a preliminary
. decree was passed. On 21.10.87 an execution of decrce was filed but it was
dismissed in default on 22.12.1995. On 17.1.1996, 2nd application was filed in
which a Commissioner was appointed on 22.9.1999 to give affect to the preliminary
decree. The Commissioner submitted his report on which on 22.11.2000 objections
were filed and the trial .Court again on 24.7.2001 directed the Commissioner to
file report. The judgment debtor filed two applications dated 3.8.2001 and 4.9.2001

~ - ———
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seeking review of the earlier orders but the executing’ Court rejected the
applicattons and fixed the case for Commissioner's report. Thereafter, various
applications were decided by the impugned order.

3. It was submitted by Shri Verma, learned counsel for the applicant that
Art.137 of the Limitation Act does not apply in the final decree proceedings.
Final decree proceedings may be initiated at any point of time. Reliance is placed
to a recent judgment of the Apex Court in Hasham Abbas Sayyad vs. Usman
Abbas Sayyad and ors,[2007(2) SCC 355]. Tt is submitted that the preliminary
decree finalises the matter relating to declaration of rights and interest and final
decree works out those rights so the final decree concludes the proceedings before

_ the Court and suit comes to an end for all practical purposes, till then the

proceedings of the suit contimues. In these circumstances, there was no question -
of applicability of Art. 137 of the Limitation Act as held by the trial Court. '

4.  That though the proceedings were initiated by the applicant as an execution
preceding but in fact these proceedings were none less but the proceedings for
final decree. The trial Court appointed a Commissioner to give effect to the
preliminary decree and proceeded in the matter. The other party on the
commissioner's report submitted objections which were considered by the trial
Court and again the trial Court on 24.7.2001 directed the ‘Commissioner to submit
his report. These proceedings are infact steps for the preparation of the final
decree and the proceedings before the trial Court may be treated as proceedings
for final decree. Reliance ‘was placed to the Apex Court judgment in Mool Chand -
& others vs. Dy. Director, Consolidation and ors. [(1995) 5 SCC 631]. That
the impugned order dismissing the proceedings may be set aside and the trial
Court be directed to conclude the proceedings treating the proceeding as final
decree proceedings and to conclude it by passing a final decree in the matter.

5. ShriPatel, learned counsel appearing for the non-applicant/judgment debtor
submitted that the Impugncd order is in accordance with law. The applicant ought
to have filed an application for preparation of final decree and an application for -
execution of the decree was not maintainable. Before the trial Court an application
for execution was filed which has been rightly dismissed by the trial Court . The
preliminary decree was passed under Order 20 Rule 18 of the Code which requires
an application for final decree, in the absence of which the trial Court'passed the
impugned order in which there was no error. In'the alternative Shri Patel submitted
that if proceedings before the trial Court are treated as proceedings for final
decree then the non-applicant be permitted to raise objections because the
preliminary decree itself was not in accordance with law and the aforesald objection -
deserves to be considered by the trial Court.

6. To appreciate the aforesaid contention, firstly factual aspect of the matter
may be looked into. The applicant Kamla Bai filed a suit against the respondent
for partition and possession. A preliminary decree was passed by the trial Court
in civil Suit No. 127-A/05 on 4.9.1987 by which plaintiff's 1/5th share was found

[
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in respect of the houses and she was found entitled for the possession after
partition. The aforesaid decrée was put to an execution by the plaintiff deciee
holder on 27.10.1985 but the application was dismissed in default on 22.12.1995.
Thereafter another application was filed that too for the execution of the decree
on 18.1.1996 in which the proceedings were initiated. A notice was issued to the
judgment debtor and the record of earlier execution was sent for. During the
pendency of the execution, judgment debtor No.1 Diwakar Patel passed away
- and his legal heirs were directed to be brought on record on 6.9.99. On 22.9.99,
the executing Court found that decree was for partition of the immovable property
in which the properties were to be divided in five equal share and each one was
entitled for 1/5th share and Shri Subhash Gupta was appointed as the Commissioner
to give effect to the decree. A writ of commission was issued in the matter. The
Commissioner submitted his report on 22.2.2000 and the parties were extended
opportunity to submit their objections. The decree holder filed the objections. The
aforesaid objections were decided on 20.12.2000 and the executing Court appointed
another Commissioner Shri Shailendra Shrivastava-and directed to submit his report.
The Commissioner submitted his report on 15.2.2001. On 14.3.2001 the Commissioner
submitted that the sons of judgment debtor were creating hurdle in the measurement
of the properties so Police help be provided to him. On 4.7.2001, the Commissioner,
Shailendra Shrivastava was directed to execute the commission by the help of Police.

7. In the meantime the judgment debtor filed an application under Order 47
read with Section 151 of the Code. The executing Court rejected the objection by
an order dated 22.9.2001. Thereafter the judgment debtor filed an objection on
the Commissioner's report-and-on 1.3.2002 the impugned order was passed by
which the execution application was rejected. '

8. Nowinthe background of these facts some provisions may be referred. In
" this case a preliminary decree was passed under Order 20 Rule 18 of the Code.
For ready reference Rule 18 is referred thus - '

Order 20 Rule 18. Decree in suit for partition of property or
separate possession of a share therein '

18. Decree in suit fof paftitiun of pr.operty. or separate possession
of a share therein.-Where the Court passes a decree for the partition of
property or for the séparate possession of  a share therein, then,-

(1) if and insofar as the decree relates to an estate asscssed to the
payment of revenue to the Government, the decree shall declare the rights
of the several parties interested in the property, but shall direct such partition
or separation to be made by the Collector, or any gazetted snbordinate of
the Collector deputed by him in this behalf, in accordance with such declaration
and with the provisions of Section 54,

(2) if and insofar as such decree relates to any other immovable property
or to movable property, the Court may, if the partition or separation cannot

l"‘.l
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.. ' be conveniently made without further inquiry, pass a preliminary decree
N declarmg the nghts of the several parties interested in the property and
giving such further directions as may be required. : .

9. - The aforesaid provision specifically provides that where the partition and
- separation cannot be conveniently made without further inquiry the court shall
pass a preliminary decree declaring the rights of the several parties interested in
the property and issue such further directions as may be required.The judgment
. and decree dated 4.9.1987 was under Order 20 Rule 18(2) of the Code So the .
aforesaid judgment and decree were preliminary in nature.

10.  For final decree no limitation is provided and final decree proceedings may
‘be initiated at any point of time. The Apex Court in Hasham Abbas Sayyad
(supra) considering this quesmon held thus :~ ©

"9, A final decree proceedmg may be 1mt1ated at any point of time. No
limitation is provided therefor. However, what can be executed is a final
decree, and not a preliminary decree, unless and until final decree is a part
of the preliminary decree."

" 11.  Inview of the settled law by the Apex Court it is found that the trial Court
erred in arriving at a finding that the present application was barred by limitation
and such application ought to have filed within a period of 3 years as required
under Art.137 of the Limitation Act The aforesald findings of the tnal Court are
“hereby set. amde ’

" July-08 (first)

2. Inso far as 1mt1atmg the proceedmgs for ﬁnal decree are concerned, the

- " aforesaid proceedings could have been initiated at any point of time. The Apex Court

in Moo! Chand (supra) considering the question held that a preliminary decree in a

Dartition suit is steps in the suit which continues until the final decree is passed. Sothe

“proceedings shall continued to be pending before the Court until and unless a final

decree is passed in the matter. The trial Court can therefore, pass a final decree

cither suo motu or on an application by any of the parties such order as is necessary

for giving effect to the preliminary decree and to conclude the proceedings. As no

’ procedure is.prescribed in the Code of Civil Procedure, hence the Court can proceed

 in the matter for drawing a final decree in the suit. Inthese circumstances if any such

g apphcatlon was filed by the applicant then it cannot be treated as barred by limitation.
' See A. Manjundappa vs. Sonnappa and ors. [AIR 1965 Mysore 73].

13. Inthis case, on filing of the application by the applicant though in the shape
of execution, the trial Court proceeded further in the matter, appointed a

" Commissioner to give affect the preliminary decree. The Commissioner report
was filed in the matter in which objections were filed by the parties,

14. Looking to the entire nature of the proceedings before the trial Court, these
proceedings may be treated as final decree proceedings though the application
was ﬁled as an execution. of preliminary decree.

4
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15. The learned counsel for the respondents submitted that in case order passed
by the trial is set aside then the respondents are entitled to submit their objections
which may be directed to be decided by the trial Court. It was also submitted
that in this regard the non-applicant be permitted to submit their objections which
may be directed to be decided by the trial Court.

16.  Considering the facts as stated hereinabove, impugned order is set aside
and the matter is remitted back to the trial Court with an opportunity to the non-
applicant to submit their objection before the trial Court. If any objections are
filed by the non-applicant, the trial Court shall be free to consider the aforesaid
objections in accordance with law. ' :
17.  Inthe result, this revision is allowed and following directions are issued :-
i)  The impugned order dated 1.3.2002 passed by the executing Court
is hereby set aside. . : _ A
i)  The execution application filed by the applicant shall be treated by
the trial Court as an application for final decree and accordingly the trial
Court shall precede in the matter.
jii)  Thetrial Court after considering the objections on the Commissioner's
report shall proceed in the matter in accordance with law.
(iv) The non-applicants shall be entitled to submit their objections before
the trial Court and if any objections are filed by the non-applicant, the trial
Court shall consider the aforesaid objections in accordance with law after
extending due opportunity of hearing to both the parties. Both the parties
present herein are directed to remain present before the trial Court on
21.7.2008 for which date no fresh notice shall be necessary to the parties.
On the aforesaid date, the trial Court shall restore the file and proceed in
the matter. in accordance with law.

Considering.the peculiar facts of the case, there shall be no order as to costs.
Order accordingly.
LL.R. [2008] M. P, 1814
CRIMINAL REVISION - .
Before Mr. Justice S.C. Vyas

26 February, 2008* -
MURLIDHAR o ... Applicant
Vs. .
STATE OF M.P. ... Non-applicant

Excise Act, M.P. (2 of 1915), Sections 34(1)(A), 49A(1)(4A) - Liquor
seized from applicant - On chemical examination sample found unfit for human
consumption - No evidence available regarding sealing of sample and sending

*Cr.R. No.855 1998 (Jabalpur)
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" the same Jor chemical examination - Held - Conviction w/s 49A(1)(4) set-aside -

However, liquor found from applicant - Applicant covicted under converted
Section 34(1}(A) - Revision Partly allowed. (Para 4)

JEEN IfefrTE, wH. (1915 @7 2), gRIW 34(1)(R), 49T(1){X) — amATw
¥ wfar aftrafea & 1§ — RS e ) S AT SeERT 3 R srage T
T — T B AEE= B AR W TS Waw @ Ay on @ e § o Wy
Suar el — ARFERT — aRT 499(1)(T) B arh SRy smra — qenfy smied 3 T
¥ AR U T - e aRaRia ARt 34(1)(Q) B e Dfig — T FIRW R |

Rajkamal Chaturvedi, Amicus Curic for the applicant.
Vijaya Bhatnagar, Panel Lawyer, for the non-applicant.

JUDGMENT

S.C. Vyas, J. :~This is a criminal revision filed under Section 397/401 of'the
Criminal Procedure Code challenging the legality of the conviction of the present
applicant under Section 49(A)(1)(A) of the M.P. Excise Actand order of sentence of
one year rigorous imprisonment and fine of Rs.500/-.

2.. The case of the prosecution is that on 10.12.96 when Excise Inspector
Vidyaprakash Tiwari (P.W.3) along with his subordinate staff was taking a
round of the area then he found present applicant coming with a plastic cane.
When he was checked , it was found that cane was containing some liquor.
That substance was seized by the Excise Inspector and was examined. Sample
of the liquor was also sent for chemical exariination to forensic science
laboratory, Sagar. The report received fron. vaat laboratory mentions that the
liquér contained in the cane is unfit for human consumption. Then the applicant
was prosecuted. He was tried by learned Magistrate for the offence punishable
under Section 49(A) (1)(A) ofthe M.P " Excise Act and was found guilty and
then convicted and sentenced as ‘aforesaid. '

3. Theleamned counsel for the applicant raised only one point in this Criminal
revision. He submitted that as per the case of prosecution the sample of
alleged material was collected by Excise Inspector on 10.12.96 and the same
was sent for chemical examination on 14.1.97. It has been submitted that as per
the report of chemical examination it was received in laboratory on 21.1.97.
Leamned counsel submitted that there is nothing on record to show that the sample
was stored in some safe place and was remained intact during the period of one
month, It has also been argued that seizure memo Exhibit P/4 does not contain
any details of the seal, as to what type of seal was used, for sealing the sample
and there is no sealing impression on this séizure memo. '

4, I have considered the aforesaid arguments and perused the record of the
trial court. Exhibit P/4 is the seizure memo of the alleged article. This document
only shows that the cane were seized on the spot. Sample were taken. But no
impression of that seal which was used for the purpose of sealing the sample is
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available on the seizure memo. . From the statement of witness Vidyaprakash Tiwari
(P.W.3) it is also clear that he has not proyided any explanation for not putting the
impression of the seal on the seizure memo. It is also clear from his statement that he
has not proved any information regarding the fact that the sample was intact before
the same was sent to the forensic science laboratory. Nothing has been stated by him
to indicate as to what was the place where the samples were stored. There is nothing
to rule out the possibility of tampering with the sample. The samples were in the
possession of this witness for more than 2 month. Before sending the same to the
forensic science laboratory and during that period of one month anybedy could have
tampered with the seal of the sample as impression of the seal is not available and no
seal impression has been filed along with the charge sheet. Therefore it is doubtful as
to whether the same sample bas been sent for chemical examination which was
drawn from the article which has been seized from the present applicant.

5. In view of this situation inspite of report Exhibit P/7 indicating that
the liquor is unfit for human consumption, it is not safe to hold that this report is
pertaining to the substance which was recovered from the present applicant.
Therefore, the finding of guilt and conviction of applicant under Section
49(A)(1)(A) is not sustainable and is hereby set aside.

6. But it does not end the matter, There is sufficient evidence of the Excise
Inspector as well as other witness which shows that the substance which was
recovered from the possession of the present applicant was examined on the spot
itself by the Excise Inspector and it was found containing liquor. There is nothing
to disbelieve this portion of evidence. Therefore, considering this evidence I find
that the offence punishable under Section 34(A) of the M.P. Excise Act is fully
made out against the present applicant.

7. Therefore, the. revision is partly allowed. The conviction of the present
applicant under Section 49(A)(1)(A) of the M.P. Excise Act is set aside but in its
place he is found guilty for the offence punishable under Section 34(1)(A) of the
M.P. Excise Act. For this offence the prescribed punishment is imprisonment
which may extend to one year and fine which should not be less than Rs.500/-but
which may extend to Rs.5000/-.

8. Attention of this Court has been drawn towards the fact that the present
applicant remained in custody for 14 days during trial and after conviction. The
incident is of the year 1995 i.c. 13 years back. Considering these facts I find that
in place of sending the applicant back to jail after lapse of so much time it would
be in the interest of justice to reduce the jail sentence to the period which has
been undergone along with fine of Rs.500/-. In case of default of payment of
fine, applicant have to undergo simple imprisonment for a period of one month.
Copy of this judgment be sent to CJM, Chhindwara for information and compliance.

Revision partly allowed.

)
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CRIMINAL REVISION
Before Mr. Justice B.M. Gupta
’ 3 March 2008* ) o
SUO MOTU REVISION STATE OF M. P. o ... Applicant

Vs.
VINOD MUDGAL & ors. - - o - Non-apphca.nts

Cnmmal Procedure Code, 1973 (2 of- 1974), Section 311 - Recalling
of witness - Witness who was examined in- Chief and cross examined fully,
cannot be recalled and re-examined to deny evidence which he had already
given before Court - Jurisdiction vested in Court must be exercised judicially
and not capriciously or arbitrarily. T (Para 11)

qug ufwar wﬁ-‘m, 1973 (1974 HT1 2), GRT 311 — WEN & [T TAFT —
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Cases referred :
(2005) 10 SCC 701, AIR 2004 SC 4209 (2006) 9 SCC 386, AIR 1991 SC

1346, AIR 2007 SC 3029, AIR 1970 SC 45, AIR 1989 SC 1933 AIR 2005 SC -

4161
. B.D. Mahore, for the State

Vivek Tankha assisted by D.D. Sharma, Vishal Mishra, Arun Pateria,
Atul Gupta & Amit Lahoti, for all the respondents except respondents Shash1kant
& Lajjaram.

Nane for respondents Shash:kant & La_]_]aram
ORDER

B.M. Gurta, J.-:-It is an order dated 10th July, 2007-passed by the 3rd
Additional Sessions Judge, Morena in sessions case No.247/93, whereby the learned

Judge has allowed an application under Section 311 of Cr.P.C. filed on'behalf of -

the accused persons for recalling complainant Dinesh Virthare, the main eye-

- witness of the case, for his further cross-examination of which the correctness,

legality or propriety is required to be considered in this suo mofu revision initiated
by the High Court vide order of the Chief Justice of the High Court dated 13th
September, 2007. Vide the same order of Chief Justice, the aforesaid sessions

case alongwith its cross-case No.87/94, has also been placed before this Bench

for consideration of the transfer of both the cases from the aforesaid Court to any
other competent Court in exercise of the powers of superintendence of the High
Court over all subordinate Courts under Article 227 of the Constitution of India.

*Cr.R. ¥9,767/07 (Gwalior)
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2A. Brief factual history, being necessary to be known is, that with regard to an
incident happened on 22nd November, 1992 at 11.05 a.m. one FIR was lodged by
Dinesh Virthare, the father of the deceased, at police Station, Kotwali,- Morena,
alleging himself to be an eye-witness, on which crime No.805/92 was registered
for the offence punishable under Section 302/34 of IPC against four accused
persons namely (1) Vinod Mudgal (2) Parasram Mudgal (3) Ranglal and (4)
Ramvilas, the respondents herein. On this FIR, the aforementioned four persons
are facing trial for the offence of murder of Ravikant Virthare in sessions case
No.247/93. The statement of Dinesh Virthare was recorded on 28th and 29th
April, 1994 and also on 23rd July, 1994, contains less than two pages of examination-
in-chief and 34 pages of cross-examination. Thereafter, recording the statements
of all other witnesses, the prosecution closed its evidence on 6th January, 2004,

on 6th February, 2004 the statements of accused were recorded under Section -

313 of Cr.P.C. and fixed for defence evidence on 25th February, 2004. Before
closing of the defence evidence, on 14th June, 2007 this application under Section
311 of Cr.P.C. was filed. It was opposed in writing by the prosecution. Vide
impugned order, the same has been allowed. On 26th July, 2007 his further cross-
examination has been completed and again the case has been fixed for defence
evidence on 4th August, 2007,

2B. Before 4th August, 2007 one application dated 30th July, 2007 has been

filed on behalf of Dinesh Virthare for early hearing of the case but the same has
been withdrawn on 4th August, 2007. Another apphcatlon ‘has been filed on behalf-

of Dinesh Virthare for his further recall as a witness on the ground, that when he

was cross-examined on behalf of the prosecution on 26th July, 2007, then upona -

question, he replied -3 @& 7era € 5 & A A AT TR g o7 A A g B <A
# ) fo@mn on- while the same has been typed as -78 @ T & 5 @ F W)
A FAT A o1 @ A gfew @ am A e em Despite oral objection by the
prosecution, this application has also been allowed and thereafter he has been
further called and re-examined on 9th August, 2007. It is the date when the defence
side has also closed its evidence and the case has now been fixed for final argument.
The arguments could not be heard, as the case has been called by the High Court
under the direction of Hon. The Chief Justice for hearing of this revision.

2C.  On perusal of the statement of Dinesh Virthare, it appears that during his
first examination on the aforementioned three dates, he supported the prosecution
case, stated against the aforementioned accused persons claiming to be an eye-
witness of the case. When he was recalled in compliance of the impugned order,
he has resiled from his earlier statement and has stated that he was not present at
the time of incident. When he was further examined on 26th July, 2007, in para 96
he has stated - I8 se o € & @ &1 N A DU g AT A AN gfrw & Sa
A f&ar o1, On perusal of his third statement recorded on 9th August, 2007, he has
further resiled from his statement and has stated in para 99- ¥ 315 @2 & 5 1994
A9 ey & ghg o TUF f3ar o 98 qfNe @ gae & SReT ¥ an

e
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2D. On perusal of FIR crime No.806/92 of the cross-case registered at ihe
same police Station based on the same incident dated 22nd November, 1992
happened at 11.05 hours, it appears that this report was lodged by one Parasram
Mudgal, one of the aforementioned four accused persons of the sessions case
No0.247/93, on which the offence under Section 307/34 of IPC was registered
against (1) Dinesh Virthare (2) Teetu @ Shashikant Virthare (3) Ravikant Virthare

_(since-deceased) and two others (not named)..It is ‘alleged inter alia in this FIR

that the aforementioned accused persons . came ‘at the office of complainant
Parasram Mudgal and Wwith intent to commit his murder, Dinesh Virthare' fired

+ from his mouser gun cavsing gun shot injury at right thigh of the complainant. On

perusal of this record, it:appears that on 26th May, 2007, the statement of Dinesh
Virthare was recorded in this cross-case under Section 313 of Cr.P.C.. In this
statement he has stated'that he is not an eye-witness of the incident related to
aforesaid sessions case No0.247/93 and it is the statement given by him on which
the aforementioned application under Section 311 of Cr.P.C. was filed on behalf
of the four accused persons in the aforementioned sessions case No.247/93.

2E. -Onperusal of the order-sheets, it appearsthat the Ieame_d Judge, who passed

- the impugned order, joined the Court near about 30th June, 2005 because on the

order-sheet of 30th June, 2005 her signatures are appearing. Prior to this date,
another Judge was posted in the Court. ‘On perusal of the order-sheets, it also
appears that some times the case has been adjourned on account of filing of some
applications at the stage of defence evidence.

3. ~The relevant provision of Cr.P.C., Section 311 of Cr.P. C.is as under -

“311. Power to summon material witness, or examine person
present.- Any Court may, at any stage of any inquiry, trial or other
proceeding under this-Code, summon any person as a witness, or examine -
any person in attendance, though not summoned as a witness, or re-call and -
re-examine, any person already examined ; and the Court shall summon
and examine or recall and re-examine any suchperson ifhis ewdence appears
to it to be essential to the just decision of the case.’

It appears manifestly in two parts; whereas the word used in first part is 'may’
and the word used in second part is 'shall. In consequence, the first part which is
permissive gives purely discretionary authority to the court and enable it at any
stage of inquiry, trial or other proceedings under the Code to act in one of the
three ways mentioned therein. The second part being mandatory, imposes an
obligation on the Court (1) to summon and examine, or (2) to recall and re-examine
any such person, if his evidence appears to be essential to the just decision of the
case. Undisputedly, and also on perusal, it appears that the application has been
filed under second part, as in para 9 it has been written-ag % S WovoT & GRAT)
f&rer RReR B W TR0 BAIG 87 /94 A U T el # A} Gl & e 7 S
el § g He WEvT g ar yeket @ =i PRieeT 9 SR e 8g Aawa
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2 Wiy wre OEeE $ e aRigs ey Wee 8 9o- Similarly vide last
paragraph, the impugned order goes-3r: W = geid ¥ wRwfew faghir v
yaxv B wRReRE @ ghea W gy yaReT 3 R PR g AR @
AR ARG AT Wi R 311 WeR fywn wwn 2.

4.  Inthis light, as mentioned 1i1 the application and also in the impugned order,
it is to be seen as to whether the recalhng of the witness was essential for the Just
decision of the case ?

5. While dealing with a case having more or less similar facts, the observation
of the Apex Court in the case of Mishrilal and others Vs. State of M.P. and
others, (2005) 10 SCC 701 is to be seen. Brief facts of the case are that the
incident giving rise to the case happened on 22nd July, 1990 at about 6 p.m. PW-

7 1 Kammod, PW-2 Mokam Singh and deceased Balmukund were grazing the cattle

in their fields. The.appeilants alongwith their accomplices came there and attacked
Balmukund and PW-2 Mokam Singh. Balmukund died on account of the injuries
caused by the assailants. PW-1 Kammod went to the police Station at Bajranggarh
and lodged report about the incident. In this-case PW-2 Mokam Singh was recalled
on an application filed on behalf of the accused under Section 311 of Cr.P.C. With
regard to this fact, the Hon, Apex Court has observed in para 5 and.6 as under :-

“The learned Counsel for the appellants seriously attacked the evidence of
PW 2 Mokam Singh. This witness was examined by the Sessions Judge on
6.2.1991 and cross-examined on the same day by the defence counsel.
- Thereafter, it seems, that on behalf of the accused persons an application
- was filed and PW 2 Mokam Singh was recalled. PW-2 was again examined
and cross-examined on 31,7.1991. It may be noted that some of the persons
who were allegedly involved in this incident were minors and their case
was tried by the Juvenile-Court. PW 2 Mokam Singh was also. examined -
as a witness in the case before the Juvenile court. In the Juvenile Court,
he gave evidence to the-effect that he was not aware of the persons who
had attacked him and on hearing the voice of the-assailants, he assumed
that they were some Banjaras. Upon recalling, PW-2 Mokam Singh was
confronted with the evidence he had given later before the Juvenile Court
on the basis of which the accused persons were acquitted of the churge
under Section 307 IPC for having made an attempt on the life of this witness.

In our opinion, the procedure adopted by the Sessions Judge was
not strictly in accordance with law. Once the witness was examined in-
chief and cross-examined fully, such witness should not have been recalled .
and re-examined to deny the evidence he had already given before the
court, even though that witness had given an inconsistent statement before
any other court or forum subsequently. A witness could be confronted only
with a previous statement made by him. At the time of examination of
PW 2 Mokam Singh on 6 2.1991, there was no such previous statement
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and the defence counsel did.not confront him with any  statement alleged
to have been made previously. This witness must have given some other

version before the Juvenile Court for extraneous reasons and he should not
have been given a further opportunity at.a later stage to completely efface
the evidence already given by him under oath. The courts have to follow
the procedures strictly and cannot aow a witness to escape the legal
action for giving false evidence before the court on mere explanation that
he had given it under the pressure of the pohce or some other reason.

Whenever the witness speaks falséhood in' the court, and it is proved
satisfactorily, the court should take a serious action against such witnesses.

6. - Similarly the observation of the Apex Court in an another case of Yakub
Ismailbhai Patel v. State of Gujarat, AIR 2004 SC: 4209 appears on the samie
footing. As per the facts of this case, on 25th August, 1995 one Nazim died on
account of knife injuries inflicted at his-person. Complaint’ was lodged by one
Munna @ Gheti Mohamadshafi Shaikh mentioning therein that bemg a friend of
the deceased on 24th August, 1995 when he visited his residence; he witnessed a
hot altercation between him and the petitioner with regard to dispute of a quarter.

- On 25th August, 1995 while this Munna was rétyrning from the -house of his

friend, he saw accused No:l and accused No.2 alongwith other persons. They

- were running and accused No.1.& 2 were having: sharp edged weapon. When he

proceeded further, he saw dead-body of his friend Nizamuddin, One Raju was
also present there. On enquity from Raju, he could gather that accused No.1 and

- 2 with one another inflicted. injuries on the person of the deceased causing his

death, Munna reported the matter mentionirig the aforementioned facts. After
completion of investigation, charge-sheet was filed. Prosecution examined 14

. witnesses, At the time of recording of the statements of the accused under Section

313 of C1.P.C. , an application was filed on behalf of the accused to.recall Munna
@ Ghethi as a defence witness. It appears that an affidavit was filed by witness
Munna to the effect that whatever he had depdsed- before the Court as PW-1 was
not true and it was so-done at the instance of police: Trial Court convicted all the
appellants. In appeal the High Court after considering the evidence dismissed the
appeal and gave liberty to the trial Court to proceed against witness Munna @
Gheti under Section 344 of Cr.P.C. Aggrieved by this order; the appellant preferred
SLP before the Apex Court impugning the conviction in'which leave was granted.
In these facts, the Hon. Apex Court has observed in para 40'and 41 as under :-

-40, Significantly this witness, later on filed an affidavit wherein he had

“sworn to the fact that whatever he had deposed before Court as PW-l was

not true and it was so done at the instance.of Police.

41 The averments in the affidavits are nghtly rejected by the ngh Court
and also the Sessions Court. Once the witness is examined asa prosecution
witness. he cannot be allowed to perjure himself by resiling from testimony
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given in Court on oath. It is pertinent to note that during the intervening
period between giving of evidence as PW-1 and filing of affidavit in Court
later he was in jail in a narcotic case and that the accused PEIsons Were
also fellow inmates there.

7. The observation of the Apex-Court on the pomt in the case of Nisar Khan '

Alias Guddu and others Vs. State .of Uttaranchal, (2006) 9 SCC 386 also
appears- similar. In this* case, the 5 appellants ‘were cconvicted: for the offénce
punishable under Sections 148, 149, 302/149 of IPC alongwith Sec’aon 25 of the
Arms Act. In this case also on an application filéd on'behalf of the.accused under
Section 311 of Cr.P.C. a witness was recalled With regard to thls fact the Hon
.Apex Court in para 9 has observed as§ under :- -

. “The other contention of Mr Jaspal Smgh is that all the eyeth::tesses were
turned hostile and the credibility of their testimonies are doubted. It is clearly
apparent on the record that eyewitness PW 4 Naeem Babu had filed an
application before the trial Magistrate-(Ext; Kha-27) that he has been
-threatened and intimidated by the accused not to depose against them. So
also PW 1 and PW 2 who were eyewitriesses and supported the prosecution .
case consistently, were turned hostile. PW'1 and PW. 2, direct eyemtnesses
of the occurrence. were examined, cross-examined and discharged on’
4.1.2001. They were recalled on 7.1,2002 and re-examined by the defence
on which date all of them tumed hostile and resiled from the previous
statément. It clearly appears that the eyewitnesses weré won over by threat
or intimidation after more than one year. of their exammat:on and cross-
examination and ultimately when the eyewitnesses were won over by the
accused they were recalled and re-examined on 7.1.2002. Even-on re-
examination -on 7.1.2002 the eyewitnesses consistently supported the
prosecution story with regard to the date:and placé of incident, the car-in
which they came and the genesis of the incident. To that extent they supported
the prosccution story. They resiled from the previous. statement.only with
regard tc the identity of the-accused. It is in evidence on- récord that the
accused.and prosecution parties are at loggerheads: because of business
rivalry and known to each other frém before. Naturally, by the-time the
eyewitnesses were recalled, they were won over either by money, by muscle
-power, by threats or intimidation. We are of the view that no reasonable *
person properly instructed in law would allow an application filed by the
accused to recall the eyewitnesses after a lapse of more than one year that
too after the witnesses were examined. cross-examined and.discharged.”

8A. A few more principles have been laid down by the Apex Court in the cases
of Mohanlal Shamji Soni v. Union of India & ‘another, AIR 1991 S. C. 1346
and Iddar & ors.v. Aabida & anr., AIR 2007 SC 3029, cited on behalf of the
respondents/accused. As per the facts of the case of Mohanlal Shamji, during a
raid primary gold alongwith silver bricks and an amount of Rs. 79,000/- was seized

v
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from the possession of the appellant. Assistant Collector of Customs filed two

* complaints (1) under the provisions of Customs Act, 1962 and (2) under the Gold

Control Act, 1968. At the time of final argument, prosecution filed two applications
in both the cases under Section 540 of the old Code of which the Section 311 of

L) Cr.P.C. is corresponding , requesting the trial Court to recall Mr.Mirchandani, the

seizing officer, for further-examination alongwith two new witnesses K.K.Das,

Assistant Collector ‘of Custonis and the Deputy Chief Officer (Assayer) of Mint

‘Master, Bombay either as w1tnesses of prosecution or of the Court. Trial Court

rejected but the High Court allowed the revisions and directed to examine the

aforesmd three witnesses. Feeling aggrieved, the appeilant approached the Apex Court.

The relevant observation of the Apex Court in para 16, 19 and 27 is as under :-

' “16 .... Though any party to the proceedmgs pomts out the desirability (of)

some evidence being taken, then the Court has to exercise its power under

. this provision either discretionary or I_nandatory depending on the facts

and circumstances of each case, having in view that the most paramount

. principle linderl_vl__'r_lg this provision is to discover or to obtain proper proof of

relevant facts in order to meet the requirements of lustlce ....... i

'-The following extract is quoted from the quoted part of the Apex Court’

from the case of Jamatraj Kewalji Govani-

: -“Indeed they could be decided on fact because it can always be seen
" whether the new matter is strictly necessary for a just decision and not

intended to give an unfair advantage to one of the rival sides.... In other
words, where. the Court exercises the power under the second part, the

" inquiry cannot be whether the accused has brought anything suddenly or

unexpectedly buit whether the Court is right in thinking that the new evidence

- . isneeded by it for a just decision of the case. ¥f the Court has acted without

" the reguirements of a just decision. the actipn is open to criticism but if the

Court's action is supportable as being in aid of a just decision the action

cannot be regarded as exceedmg the 1unsd1ct10n

* . “18. ... Though Section 540 (Section 311 of the new Code) is, in the widest

' possxble terms and calls for no limitation, either with regard to the stage at
.which the powers of the Court should be exercised, or with regard to the

* manner in which they should be exercised, that power is circumscribed by
.. the principle that underlines Section 540, namely, evidence to be obtained
- should appear to the Court essential to a just decision of the case by getting
“‘at the truth by all lawﬁ11 méans. Therefore, it should be borne in mind that

: the aid of the section should be invoked only with the object of discovering

relevant facts or obtaining proper proof of such facts for a just decision of
the case and it must be used judicially and not capriciously or arbitrarily
because any improper o_r capricious exercise of the power maLIead to
undesirable results. ..
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19. ....but this power has to be exercised sparingly.and only when the ends
of justice so demand. The higher the power the more careful should be its
exercise..... The words, "Just decision of the case” would become

meaningless and without any significance if a decision is to be arrived at
without a sense of justice and fair play"......

27. The principle of law that 'emerges from the views expressed by this

court in the above decisions is that the Criminal Court has ample power to

summon any person as.a witness or recall and re-examine any such person

even if the evidence on both sides is closed and the jurisdiction of the Court

must-obviously be dictated by exigency of the situation, and fair play and

good sense appear to be the only safe guides and that only the requirements

of justice command the examination of any person which would depend on

the facts and circumstances of @ach'casc.
8B. The matter of Iddar (supra) was a case under Sections 498-A, 406, 376
and 120-B of IPC. On account-of some settlement between the parties, a varied
statement was given by the complainant during trial. After some time, an application
under Section 311 of Cr.P.C. was filed to recall him. It was rejected, but allowed
by the High Court, however, without hearing the accused/appellant. The appellant
filed appeal before the Apex Court on two grounds (1) that no reasons have been
mentioned by the High Court in allowing the application while setting aside the
order of the trial Court (2) the order has-been passed without hotice to the appellant.
The Hon. Apekx Court allowed the appeal on the second ground as per the
observation in para 14. However, prior to it, the relevant observation in para 10 to
12 is- The object underlying Section 311 of the Code is that there may not be
failure of justice on account of mistake of either party in bringing the valuable
evidence on record or leaving ambiguity in the statements of the witnesses examined
from either side. The determinative factor is wither it is essential to the just
decision of the case. ............. It is a cardinal rule in the law of evidence that the
best available evidence should be brought before the Court. ........ Sometimes the
examination of witnesses as directed by the Court may result in what is thought to
be “filling of loopholes”. That is purely a subsidiary factor and cannot be taken
into account. Whether the new evidence is essential or not. must of course depend
on the facts of each case and has to be determined by the Presiding Judge.

9.  Arguing on behalf of the respondents/accused, Shri Vivek Tankha, learned
Sr. Advocate, has also placed reliance on one more judgment of the Apex Court
in the case of Mohd. Hussain Umar Kochra etc.v. K. 8. Dalipsinghji and
another etc., AIR 1970 S. C. 45. It was an appeal against conviction of the
appellant for the offence of criminal conspiracy to import and deal in gold,
punishable under Section 120-B of IPC read with Section 167(81) of the Sea
Customs Act, 1878, the Hon. Apex Court has framed five questions to be
considered for the disposal of the appeal. The 5th question which only relates
with the present dispute was, did the Court below has wrengly refused to recall

L 7]
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PW 50 Ali for cross-examination. With regard to this questlon the following
observation has been given in para 19 :

“19. As to the last question, we find that examination-in-chief of P. W. 50
Ali commenced on October 7, 1960 and was concluded on October 10,
1960. His cross-examination commenced on August 21, 1961 and was
concluded on September 4, 1961. On March 6, 1962 and again on June 21,
1962 the défence applied for recalling Ali for cross-examination. The learned
Magistrate rejected the two applications. According to the'defence Ali was
repentant and wanted to say that he had given false evidence. In our opinion,

no ground was made out for recalling Ali. There was no affidavit from Ali

nor was there any other materjal showing that his testimony was incorrect
in any material particular. The Court has inherent power to recall a witness

if it is satisfied that he is prepared to give evidence which is materially
different from what he had given at the trial. In‘this case there was no
material upon which the Court could be so satisfied. The learned Magistrate
rightly disallowed the prayer for recalling Ali.”
Shri Tankha has argued that the observation indicates that, had there been an
affidavit filed, the refusal of recalling of the witness would have been observed,
not justified. He has further submitted that this being an observation of three
judges Division Bench and in case of any conflict with the observation of

- aforementioned two judges Division Benches ‘of the Apex Court, it is required to

be followed. In his support, he has drawn attention at para 29 of a judgment
delivered by five judges Bench-of the Apex Court in the case of Union of India
and another v. Raghubir Singh (dead) by LRs. etc., AIR 1989 SC 1933. Para .
29 of the judgment goes as under :-

“29. We are of opinion that a pronouncement of law by a Division Bench of
this Court is binding on a Division Bench of the same or a smaller number
of Judges, and in order that such decision be binding, it is not necessary that
it should be a decision rendered by the Full Court or a Constitution Bench of
the Court. We would, however, like to think that for the purpose of imparting
certainty and endowing due authority decisions of this Court in the future
should be rendered by Division Benches of at least three Judges unless, for
compelling reasons; .that is'not conveniently possible.”

10. It is true and also settled that in case of conflict, a law pronounced by a
three judges Division Bench or a Largér Bench, is to be followed in comparison to
the law pronounced by two judges Division Bench or the Bench of smaller number
of Judges. Thus, two material points are to be searched for the purpose to conclude
the present controversy (1) whether a law, as contended, has been pronounced by
the Apex Court in this case, that in all such cases when such affidavit is on record,
irrespective of absence of the other factors required, such as, that the calling or .
recalling of a witness must be essential for the just decision of the case, the




1826 THE INDIAN LAW REPORTS (M. P SERIES), 2008

witness is to,be recalled ? and (2) that, if such pronouncement is in existence,
then whether it is in coniflict with the law pronounced by the aforemeéntioned
Division Benches of the Apex. Court. After a deep consideration, with respect,
answer of both the questions is in negative. In reading the judgment in the case of

Mohd, Hussain (supra), it appears that the order of rejection of the application
by the Magistrate has been affirmed while mentioning -In our opinion, no ground -

was made out for recalling Ali, as. there was no affidavit from Ali nor was there
any other material showing that his testimony was incorrect in any "material
particular-. It is further mentioned by the Hon. Court that -' he is preparcd to give
evidence which is materially different from what he had given at the trial-" The

existence of inherent powers to recall has been okayed, but it is not observed that*

]

when such requirement for invoking the inherent powers will arise or what may .

be the other material on which thé calling of the witness may be required. There™ :

appears no observation on thie legal requuement— the evidence appears to ‘the
Court to be essential to the just decision of the case', as the same was not required
in the facts because the absence of affidavit or other material was considered
sufficient to affirm the order of thé Magistrate. Thus, in absence of such
pronouncement of law, there appears no conflict of opinion in the observation of

with the observation of the Apex Court in the case of Mohd Hussain (supra).

‘the other Division Benches of two judges of the Apex Court, quoted hereinabove, .

11. _On perusal of the afore-quoted observatlons of the Apex Court while
explammg the second part of the provxsmn of Section 311 of Cr.P.C., it appears -

that the calling or recalling of a witness is requlred for the just decision of the

case which is to be concluded by the presiding Judge on facts of each case. It -

should be for searching the truth by lawful means, not intended to give an unfair
advantage to one of the rival suies It calls for no limitation, with regard to the

stage at which the powers should be exercised, but it should be with a view that’

the best available evidence is to be on the record before the Court. A witness

ought not to be recalled and re-examine to deny or to efface the ‘evidence, he had -

already given before the Court on oath. A witness can be confronted only with a.. -
previous statement made by him. The jurisdiction vested in the Court to call or -

recall a witness under this prowsxon must be used Judlclally and not capriciously

or arbitrarily because any: 1mproper .or capricious exercise of the power may: lead

to undesirable results.

12A. On perusal, it -appears that with regard to an mcldent happened on 22nd?

November, 1992, FIR was lodged by Dinesh Virthare at 11. 05 a.m. mentioning
himself to be an eye-witness. During ‘trial, the statement of qush Virthare was
recorded on 28th April, 1994 and remained continue on next full day. Thereafter
again his cross-examination was done on 23rd July, 1994.- As against less than

. two pages in'examination-in-chief, a lengthy cross-examination in detail on every

point was completed on behalf of the accused persons in thirty four pages. The
prosecution closed its evidence on 6th January, 2004. Accused statements under

Ca
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Section 313 of Cr.P.C. were recorded on 6th February, 2004. The case was first
fixed for defence on 25th February, 2004, Thereafter, on 14th June, 2007 after
near about 12 years from recording of his statement, this application under Section
311 of Cr.P.C. has been filed for recalling him for further cross-examination on
the ground that in another case which has been alleged to be a cross-case, in the
capacity of an accused he stated under Section 313 of Cr.P.C. and also gave
statement under Section 315 of Cr.P.C. that he did not witness the incident, which
has been allowed by the learned Judge vide impugned order considering the recalling
of the witness as essential for the just decision of the case. In view of the
aforementioned facts, this approach of the learned Judge cannot be upheld. As
observed by the Apex Court in the case of Mishrilal (supra), after examination
and cross-examination of this witness, such recalling amounts to providing an

" opportunity to a witness to deny or to efface the evidence, he had already given

before the Court, which was not to be given, even though that witness had given
an inconsistent statement before any other court or forum sybsequently. It is against
the observation of the Apex Court in the case of Yakub Ismailbhai (supra), as it
amounts to permit the witness to perjure himself by résiling from his earlier
testimony given on oath. It is also against the observation of the Apex Court in
the case of Nisar Khan (supra), as the witness was not recalled within a period
of one year, but recalled after more than 12 years. As observe by the Apex Court

. in the case of Mohanlal Shamji (supra), recalling of this witness does not amount
" to dlscover or 10 obtain proper proof of relevant facts in order to meet the

requu'ements of justice neithet it can be said for a just decision of the case, not
intended to-give an unfair advantage to one of the rival sides. Neither it amounts
to getting at the truth by lawful means nor appears to be based'on good sense of

- justice or fair play. On the contrary, it appears that ‘the learned Judge has acted
_ without the requirements of a just decision and thus, the action is open to criticism.

Thus, the jurisdiction vested in the Court cannot be said to be exercised in Jjudicious

" manner. In the facts and circumstances of the case, it does not appear that the

recallmg of the witness was in any manner essential for the just decision of the
case. :

12B As argued on behalf of the respondents, it is true that all material evidence
should be brought before the Court, but it does not mean that a witness ought to
be recalled under the provision without following the settled principles of law, as
settled by the Apex Court in aforementioned cases. Calling or recalling of a witness
after flouting the aforementioned settled principles, ought not to be permitted.

‘Bringing all material evidence before the Court also does not amount to record all

irrelevant evidence. When a Judge exercises its discretion under Section 311 of
Cr.P.C., he has to follow the ‘aforementioned settled principles, to arrive at the
conclusion whether calling or recalling of such witness is in real sense essential
for the just decision of the-case and the same is based on a fair play and good
conscious and also not intended to give an unfair advantage to one of the rival

Y —
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- parties. Permitting a witness to resile from his_earlier evidence given on oath

without any proper explanation thereto, amounts to wrong -exercising of the.
_]unsdxcnon vested in the Court causing miscarriage of justice, instead of deciding . ~

the case in a judicious manner. In view of this, in my considered opinion the impugned
order is erroneous and also amount to mlscarnage of ]uStlce Hence, the same
deserves to be set aside. : I

13A. ‘Shri Tankha has placed reliancé on one more Judgment of. Apex Court in ~

the-case of Satyajit Banerjee v..State of West Bengal, AIR 2005 S. C. 4161: In
this case, the appellants/accused were acquitted from the offence punishable under
Section 498-A read with Section 306 of IPC. The High Court while¢ hearing the
appeal agatust acquittal observed that where prosecution lacks in bringing necessary
evidence, the trial Court ought to have invoked its powers under Section 311 of
Cr.P.C. and summoned for examining the father of the deceased and other
additional witnesses whom it considered necessary to set aside the acquittal. With
this observation, the case was remanded by the High Court with a direction for
deciding afresh, as per suggested formula in the order. Feeling aggrieved, the
matter was brought before the Apex Court by the appellants/accused. During
pendency of the appeal and in absence of any stay order from the Apex Court,

during retrial few statements were recorded in the trial Court in compliance of the
aforementioned order of the High Court. It is observed by the Apex Court that

the direction for retrial as per the suggested formula was wrong. The observation .

of the Apex Court in para 23, 26 and 27 is as under:-

“23, Without going into the correctness of all the observations made by the
High Court in the mpugned judgment, we find it necessary to clarify that
the High Court ought not to have directed the trial Court to hold a de novo
trial and take decision on the basis of so called 'suggested formula'. The
High Court in its concluding part of the Judgment does state that any
observation in its judgment should not influence thé mind of the trial Conrt
but, at the same time, the High Court directs the trial Court to take 'a fresh
decision from stage one’ and on the basis of the 'suggested formula'. Learned
counsel for the accused is justified in his grievance and apprehension that
the aforesaid observations and directions are likely to be mistaken by the
trial Court as if there is a mandate to it to record the verdict of conviction
against the accused rega.rdless of the worth and weight. of the evidence
before it.—-

26.-So far as the position of law is concerned we are very clear that even if
a retrial is directed in exercise of revisional powers by the High Court, the
evidence already recorded at the initial trial cannot be erased ot wiped out
from the record of the case. The trial Judge has to decide the case on the
basis of the evidence already on record and the additional evidence which
‘would be recorded on retrial. .

<
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27. With the above clarification, we decling to interfere in the order of
remand. To put the matter beyond any shadow of doubt we further clarify
and reiterate that the trial Judge, after retrial, shall take a decision on the

* basis of the entire evidence on record and strictly in accordance with law,
without in any manner, being influenced or inhibited by anything said on the
evidence in the judgment of the High Court or this Court.”

Wherever underline appears in the order, it is an emphasis which has been
supplied. :

13B. While citing this case, Shrl Tankha has emphasized that in comphance of
the impugned order, the further cross-examination of the witness has been recorded,

hence, the same ought to be on record permitting the Court to decide as to which
of the two statements of the witness is required to be believed. The contention of
Shri Tankha, neither gets support from the aforementioned judgment of the Apex
Court nor, appears appropriate to be sustained. In the aforementioned case, retrial
was ordered without a direction of quashing the earlier trial and in absence of the
stay order from the Apex Court, few statements were recorded in compliance of
the order of the High Court conducting retrial. It is observed by the Apex Court
that the evidence already recorded at the initial trial cannot be erased and the trial
Judge has to decide the case on.the basis of the evidence already on record and
the additional evidence which would be recorded on retrial. The order of retrial
was not set aside. Only a direction of the High Court was set aside that in suggested

" formula the case is to be decided and for the pyrpose it was directed by the Apex

Court that the trial Judge shall take a decision on the basis of the entire evidence
on record and strictly in accordance with law, without in any manner, being
influenced or inhibited by anything said on the evidence in the judgment of the
High Court or the Apex Court. But in the present case, the impugned order is
being ‘set aside. Permitting a trial Judge to read such evidence which has been
recorded in compliance of such order, does not appear appropriate. The evidence
recorded under such order which is not alive, cannot be said to be a valid evidence
on record. Hence, this contention of Shri Tankha to read this evidence, cannot be
sustained.

14, With regard to next questlon whlch requires consideration is transfer of
aforementioned both the sessions cases from the Court of the learned Judge, all
the parties on record have unanimously informed the Court that the learned Judge
who passed the impugned order has been transferred from that Court. It is also
informed by all the parties that in such circumstances, both the cases can be
continued in the same Court or if at all transfer of the cases is considered
necessary, the same be transferred to any senior Judge either at Morena, Gwalior
or Bhind. Considering the importance of the cases, the second suggestion appears
justified. The parties are resident of Morena. In case the trial continues, it may
not be considered convenient to the parties that the cases be tried at Gwalior, but
at present the cases are at the stage of hearing of final arguments/passing of
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« judgment. Trial has been concluded. Distance.of Morena from Gwalior is only 35
to 40 kms. As such, Gwalior is not a distant place for the purpose. Considering all
thése aspects and also the facts of the cases, it appears expedient for the ends of

- justice that both the cases are to be heard and decided by the Sessions Judge, Gwalior.

.15, Consequently, the__rewsmn is disposed of thus:

(1)The impugned order is set aside. The further cross-examination of witness
Dinesh Virthare recorded in compliance of the nnpugned order and thcrcaﬁer
is directed to be considered off the record,

(ii) Both the sessions cases are transferred from the Court of 3rd Additional
Sessions Judge, Morena to the Court of Sessions Judge, Gwalior. The parties -
will remain present before the Sessions Judge, Gwalior on 17.3.08. The
original record of both the cases, which is in the High Court, be transmitted
to the Court of Sessions Judge, Gwalior before the aforementioned date. It
is also observed that any observation by this Court in this order will not
affect, in any manner, the independent approach of the learned Sessions
Judge, Gwalior while disposing of both the cases.

Revision disposed of.
LL.R. [2008] M. P., 1830
CRIMINAL REVISION
Before Mr. Justice R.S. Garg .

' 18 March, 2008* ‘
BANSAL STORES : . o ... Applicant |
Vs. ’
STATE OF M.P & anr. ‘ ' .. Non-applicants

Prevention of Food Adulteratlon Rules, 1955 - Appendxx B Item No.
A.16.16 - Pickles in Oil - Percentage of Oil - Layer of oil not less than 0.5 cm
above contents or percentage of oil shall not be less than 10 percent - Samples of
. pickle taken by Food Inspector - Report of public analyst mentioned that
percentage of oil was less than 10 percent - Report silent about layer of oil
above contents - Trial Court held that prosecution cannot continue as report is
incomplete - Revisional Court remanded the imatter - Held - Word ‘and' is ordinarily
" conjunctive while ‘or’ is disjunctive - ‘Or' cannot be read as 'and' 1o mean that if
sample fails to meet either of requirement, then it would be taken to be adulterated
- Report appears to be incomplete - If prosecution does not prove all requirements

to constitute an offence, then prosecution would certainly be abuse of process of

law - Order of Trial Magistrate restored - Revision allowed. (Paras 10°&°11)

W afiser FaRer frem, 1955 — IR @, v S U616 —
aER H OF — U B 3 — UMH & W Jd B W 05 WAL ¥ S T g ar

®Cr.R. No.1168/1998 (Jabalpur)
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RP. -Agrawal with Santosh Yadav, for the applicant

R.S. Fatel, Additional Advocate General for the non-applicants/State.

' ORAL JUDGMENT .

: ;R-. 8. Gare, J:- The applicant being aggrieved by the order dated 17.8.1998
passed by First Additional Sessions Judge, Sidhi, in Criminal Revision No.41/1993
setting aside and reversing the order dated 24.12.1992 passed by the learned

Chief Judicial Magistrate, Sldh.l, in Cnmmal Case N0.655/1992, has filed the present
revision petition.

2. The facts for disposal of the present revision petition in nutshell are that
-one J.P. Khare, Food'Inspector, Flying Squad, Sidhi, made a raid on the shop of
. .the respondent no.2 and purchased three plastic containers containing pickle
samples, aftér giving him proper notices under Form 6 the amount was paid and
the receipt were obtained from the said respondent. On enquiry the respondent

- no.2 informed the Food Inspector that he had purchased the said item of food

from M/s. Bansal Stores, Panjara Bazar, Singroli i.e. the present applicant.  The
samples were properly wrapped and sealed and one of the sample was sent for its

- analysis to the laboratory. The Food Laboratory submitted the report stating inter

alia that the total fruits were 77.184%, the oil percentage was 8.514%. The

. report by the public analyst also showed that fungus growth and the added synthetic
-colours were absent and there was no extraneous matter in the food article. After

obtaining the said report the Food Inspector sent a notice to the present applicant
and filed private complaint in the Court of the Chief Judicial Magistrate, Sidhi.

3. The applicant after putting his appearance submitted before the learned
trial Court that as the report was.incomplete and did not say that the food article
was failing in maintaining both the standards as prescribed under the Act, the

. prosecution could not proceed. After hearing learned counsel for the parties the

learned Chief Judicial Magistrate vide its order dated 24.12.1992 held that as the
report was incomplete, the prosecution could not continue. He accordingly
discharged the accused persons.

4. The State being aggrieved by the said order filed the criminal revision before -
the learned Sessions Court, the revision came to be heard and decided by the
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learned First Additional Sessions Judge, Sidhi, who set aside the order passed by
the learned Chief Judicial Magistrate and ‘directed the learried Chief Judicial
Magistrate to decide the matter in accordance with law.

5. The applicant being aggrieved by the order passed by the Revisional Court is
now before this Court.

6. Shri Agrawal, learned counsel for the applicant after taking this Court through
item No. A.16.16(ii) submitted that the prosecution was obliged to prove that the
food article failed in maintaining both the standards and unless it is so ‘proved the
complaint was not maintainable. He submitted that the learned Revisional Court
did not try to understand the distinction between the word 'or' and the word 'and'.

7. Onthe other hand Shri R.S. Patel, learned Additional Advocate General for
the respondent/State, submitted that if the food article does not match the standard
as prescribed under Appendix B appended to the Prevention of Food Adulteration
Rules, 1955, then the food article would be taken to be adultered. According to
him if the pickle in oil were not containing 10% or more oil the food article was
certainly adultered.

8. For proper appreciation of the rival contentions it would be necessary to -

refer to item No.A.16.16 of Appexdix B of 1955 Rules

""A.16.16 - Pickle means the preparation made from sound, clean, raw or
sufficiently mature fruits or vegetables or a combination of both free from
insect or any combination of the three, -, The plckle may contain onion,’
garlic, ginger, sugar, jaggery, edible oils, splces spice extract or oil of turmeric,
pepper, chillies, fenugreek, mustard-seed or powder vegetable mgredlents '
asafoetida, Bengal gram, lime juice, lemon juice, green chillies, vinegar or
acetic acid, citric acid, dry fruit including resins and fruit nuts.

Combination of pickles may be ;

(). Pickles in citrus juice of brine- The percemage of salt in covering
the liquid shall not be less than 10 percent, when saltis used asa
major preserving agent. When packed in citrus juice, acidity of, the
covering liquid shall be not less than 1.2. per cent, calculated as
citric acid. Soluble calcium salt and permitted preservatives may be
used in such_ typesof pickles. 1(Pickles: shall be free from
copper, alum. and mineral acids). :

(it). Pickles in oil :- The fruit or vegetable percentage mthe ﬁnal
product shall not be less than 60%.The pickle shall be covered
with oil so asto form  alayer of not less than 0.5 cmabove the
contents or the percentage of oil in pickle shallbe no less than 10
percent. 2 (pickle shall be free from copper, alum. and mineral
acids).It may contain rapeseed rai, Ajwain, saunf, black pepper
and like spices etc. Permitted preservatives may beused in Pickles.

-
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(iii) Pickles invinegar -Picklesina vinegar mean the preparation
from sound, clean, raw or sufficiently matured fruits or vegetables
free from insect damage or fungus attack, which have been
* cured in brine or dry salt or salted and dried stack with or without
natural fermentation. It shall contain vinegar or acetic acid and
the percentage of acid in the fluid portion shall not be less than
2 percent. W/w calculated as acetic acid. It may contain  sugar,
whole or ground or .semi-ground, spices, dried fruits, green and
red chillies, ginger etc., dry fruit. Citric acid may also be added in
such typeof pickles. Spice extract or essence may also be used.
- The drainage weight of the product shall be less than 60 percent.
: 3(Pickles shall ‘be frec from copper, mine acid, alum. synthetic
coloiir) and shall showno sign of fermentation. Theé product shall
" bereasonably frec from sediments. Permitted preservatives may

be used in pickles".

9 Presentis a matter which would fall within caluse (i) which refers to pickles
inoil. A fair understanding and reading of clause (i) would show that the first
requirement under the said clause is that the vegetable percentage in the final
produce should not be less than 60 percent. The alternative requirement is that
the pickle shall be covered with oil so as to form a layer of not less than 0.5 cm.
above the contents. This requirement is not the final one because the alternative
proposes that the percentage of the oil in pickle, shall not be not less than 10
percent. The first requirement appears to be a visual requirement while the
alternative requirement appears to be requirement for the contents. To prove the
* case of adulteration the prosecution in view of the language employed in clause
(ii) has to prove that the pickle was not covered with oil so as . forma layer
~ of not less than 0.5 cm. above the contents, the prosecution at the same time
would also be required to prove that the percentage of oil in pickle was less than
10 percent. If both the lapses are proved, only then the pickles in oil would be
deemed to be adultered. In a given case if the prosecution comes out with the
.case that the pickle did not have the required layer of the oil and in the said case
the accused proves as a fact that the pickle contained oil which was not less than
10 percent, then in such a case in the humble opinion of this Court the pickle in oil
cannot be treated to be adulterated. '

10. There is a subtle distinction between the words 'and' and 'or'. The word
'and' is ordinarily conjunctive while the word ‘or' is disjunctive. In the present
matter the word 'or’ cannot be read as 'and' to mean that if the sample fails to
meet either of the requirement then it would be taken to be adulterated. The
intention. of the legislature in adopting the word 'or’ is to provide a solace and
shelter to the accused that if he proves that the oil formed a layer of not less then
0.5 cm over the contents or in the alternative he may prove that the pickle in oil
contained 10% or more oil then the food article would not be treated to be
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~ adulterated.  If.the accused proves one of the standard then he cannot be
prosecuted. L S L

11.  If the prosecution proves only one of the defects and the accused proves

one of the defence available to him then the defence would supersede the attack

made by the prosecution.

12, In the present case 'undisputedly the report of the public analyst does not . -
say that the pickle was covered with oil so as to form a layer of not less than 0.5 -

cm above the contents, The report of sample stated that the percentage of the oil
was less than 10 perceént. The report prima facie appearsto be incomplete
and if the prosecution does not prove all the requirements to constitute an offence
then the prosecution would certainly be an abuse of the process of law,

13.  The learned trial Court was certain justified in discharging the accused

persons. :

14, The order passed by the leamed Revisional Court deserves to be and is
accordingly set aside and the order passed by the learned Chief Judicial Magistrate,
Sidhi is restored. The complaint filed by the Food Inspector is dismissed.

Order accordingly.

- LL.R. [2008] M. P., 1834
. CRIMINAL REVISION .
Before Mr. Justice B.M. Gupta .

| 6 May, 2008* |
MAHESH JATAV . ... Applicant
Vs. _

STATE OF M.P. & ors. ' .. Non-applicants -

A. Scheduled Caste & Scheduled Tribe (Prevention of ‘Atraocities)
~ Act (33 of 1989), Section 3(1)(xii) & 3(2)(v), M.P. Dakaiti Aur. Vyapharan
Prabhavit Ksheshtra Adhiniyam, 1981 - Special Judge empowered under

the Act’ of 1989 framed charge against NA-2 to 6 Jor the offence u/s 302/149 o

IPC along with offence u/s 3(2)(v) of the Act of 1989 and against NA-2 w/s
376(1) IPC r/w Section 3(2)(v) of the Act, 1989 - Charge i/s 395 & 396 of
IPC r/w Section 11/13 of the Adhiniyam, 1981 not framed on the ground that
a separate special court has been established to try such offence - Order
challenged in revision before High Court - Held - Prima Jacie offence u/s
3(1)(xii} & 3(2)(v) are not made out - Revision partly allowed with 'the
direction that charge-sheet be returned to Police for filing before Special

Court established u/s 6 of the Adhiniyam of 1981 - That Court will consider . i

whether any charge is made out or not. S (Para 6)
T. NP W @ sgfe SIS - (raraR. ) sy (1989

*Cr.R. No.7/2008 (Gwalior)

i‘i
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'B. Scheduled Caste & Scheduled Tribe (Preventwn of Atrm:ltles)
"Act (33 of 1989), Sections 3(1)(xii) & 3(2)(v) - Offence u/s 3(1){xii) of Act
of 1989 - When a women belonging .to SC/ST if sexually exploited by such'a
person, who is not in a position to dominate her will and without such position
that women is not expected to have otherwise agreed for such act - This offence
is not made out if the rape is committed. by using criminal force.. (Para 6) -

_ . ﬁﬁﬁﬁm@ﬁﬁﬁﬁm(mﬁﬂm)aﬁrﬁﬂﬂf

(1989 @7 33), oRT 3(1)(xii) T 3(2)(v) — 1989 & ffEm # awr 3(1)(xii) &
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C. Scheduled Caste & Scheduled Tribe (Prevention of Atrucities)
Act (33 of 1989), Section 3(2)(v) - Offence u/s 3(2)(v) of the Act " - Offence
is not made out if the cdncemmg offence under I.P.C. punishable with
" imprisonment for a term of 10 years or more agamst a person or property,
- on the ground that such person is a member of Scheduled Caste or Scheduled
) I_I'nbe or such property belonging to such member. . (Para 7)
- S SR uE agqta sy @R P e (1esg
. mrsa) HRTS(Z)(V) R & arr 3(2)(v) B I AR — T IAORH T aH
A T D Ak T O a1 T o Y ey B RIEr X Tve s st afed
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Case referred :
AlIR 2000 SC 1876

R.K. Sharma, for the applicant.'
Mukund Bhardwaj, P.P., for the non-applicant No.l.
Arun Pateria, for the non-applicant No.2 to 6.
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h _ , ORDER .

B.M. GupTa, J. :~This petition is filed by the complainant Majesh Jatav for
impugning the order dated 28th November, 2007 passed by Special Judge, Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, Gwalior, whereby
the learned Judge before whom the case was committed after filing of the charge-
sheet against respondents no.2 to 6 for the offence punishable under -Sections
302,395,396,376 of IPC read with Section 11/13. of The Madhya Pradesh Dakaiti
Aur Vyapharan Prabhavit Kshetra Adhiniyam, 1981 (hereinafter referred to as

the Act 6f 1981) and also 3(1)(xii) and 3(2)(v) of Scheduled Castes and Scheduled”

Tribes (Prevention of Atrocities) Act, 1989 (hereinafter referred to as the Act of
1989), has framed charge against all the respondents 2 to 6 for the offence
punishable under Section 302/149 along with ‘offence punishable under Section
3(2)(v) of the Act of 1989. In addition to that against respondent no.2 Ravi @
Thakurdas charge for the offence punishable under Section 376(1) of IPC read
with Section 3 (2)(v) of thé Act,1989. Charge under Section 395 and 396 of IPC

read with Section 11/13 of the Act of 1981 has not been framed on the grouad .
that for trial of these offences, a separate special Court has been established and

the learned Judge was not empowered to try these offences. Impugning this
order, vide this petition, it has been requested that the charge under Sections 395
and 396 of IPC read with Section 11/13 of the Act 1981 also ought to have been
framed.

2. Undxsputedly, with regard to an mcxdent happened in the night of 1st June,

_2007 FIR Crime No.194/07 was lodged by the complainant Mahesh Jatav at Police
Station Jhansi Road, Gwalior, against unknown persons to the effect that his Bhabhi
(elder brother's wife) Smt..Gayabai and his niece Mona, who were living in their
house separately and in the night only these two ladies were there in the house,

have been_ found dead in the morning. Their murder has been committed by
strangulation. On this report, the aforesaid FIR was initially registered for the
offence punishable under Section 302 of IPC. It is also not disputed that during
investigation vide postmortem report of deceased Mona, it is also opined by the
doctor that — evidence of sexual intercourse is evident with violence mark-and her

death was caused by asphyxia due to strangulation within 12 to 24 heurs since

postmortem. It is also admitted that during investigation as per the report dated
20th August, 2007, given by Finger Prints Bureau, Bhopal, it is opined that finger
prints found at the place of incident are tallying with the finger prints of the
respondent no.2 Ravi @ Thakurdas along with the other evidence. Some of the
articles have been alleged to be recovered from the possession of the respondents.
On this ground, the charge-sheet has been filed for the aforementioned offences
in the Court or concerning Magistrate, who in turn committed the case in the
Court of the learned Judge. Vide impugned order, the learned Judge has framed
- the aforesaid charges and. on the ground that for the offence punishable under
Sections 395 and 396 of IPC read with 11/13 of the Act of 1981, a separate

SO

L}
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Special Court has.been established and as such he has no jurisdigtion to try the
offences, he did not consider anything about these offences.

3. The impugned order has been assailed by Shri R. K. Sharma, advocate
appearing for the petitioner, on the ground that as per the allegation, the offence
under Sections 395 and 396.of IPC read with 11/13 of the Act of 1981 also made
out pnmafac1ely, hence, ‘the charge ought to have been framed against the
respondents no.2 to 6. If the. learned Judge has no jurisdiction to try the case, in
that case, a dircction may-be given to send the case for ﬁling the charge-sheet to
the appropriate Court having jurisdiction.

4. Shri Mukund Bharadwaj, for respondent no.1/State, has submitted that
considering the definition of the offence under Sections 3(1)(xii) and 3(2)(v) of
the Act of 1989 is not made out, hence, it may be directed that the charge-sheet
be filed before the special Court established under the Act of 1981.
5. Shri Arun Pateria has submitted that.as per-the- allegatlon no offence
punishable under Sections 395 and 396 of IPC read w1th Section 11/13 of the Act
1981 is made out.
6.  The charge-sheet was filed before the learned Magistrate and thercafter
committed to the Court of learned Judge only because the same was filed under
Section 3(1) (xii) and 3(2)(v) of the -Act of 1989. The learned Judge has not
rightly framed charge under Section 3(1) (xii) of the Act of 1989. Despite
consideration of both the offences being necessary, are considered herein-below
by this order.

The definition of both the offences are as under:-

Section 3(1)(xii)

“3, Punishments for offences of atrocities:- (1) Whoever, not being a
member of Schedunied Caste or a Scheduled Tribe,-

@) 10,(Xi) errrereoe

(xii) being in a position to dominate the will of'a woman belonging to a
Scheduled Caste or a Scheduled Tribe and uses that position to exploit her
sexually to which she would not have otherwise agreed;

shall be punishable with imprisonment for a term which shall not be less
than six months but which may extend to five years and with fine.

Section 3(2)(v) -

3. Punishments for offences of atrocities - (2) Whoever, not being a
member of Scheduled Caste or a Scheduled Tribe-

() to (Iv) ..........
(V) commits any offence under the Indian Pena] Code (45 of 1860) punishable
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with imprisonment for a term of ten years or more against a’ person or
property on the ground that such person is a member of a Scheduled Caste
or a Scheduled Tribe or such property belongs to such member, shall be
punishable with imprisonment for life and with fine;

(vi) to (vii) ....... - {emphasis supplied)

Under Section 3(1)(xii), as per high ﬁghted parts thereof, it is necessary that the
person who uses that position to exploit the woman sexually to which she would
not have otherwise agreed, should be in a position to dominate her will. -Committing

rape by force against the will of a woman, cannot amount that a person who is -

committing rape by force against her will, is having some dominion over that
woman, to control her will or to obtain her will for such act for which she would

not have otherwise agreed. Thus,-as rightly conceded by Shri Bharadwaj and -

- also rightly not framing the charge by the learned Judge, this submission of Shri
Bharadwaj and act of learned Judge appears to be sustained.

7. - With regard to the offence punishable under Section 3(2)(v) of the Act of
1989, the offence committed is required to be punishable for a term of ten years
or more and also such offence js required to be committed against such person on
the ground that he is a member of a' Scheduled Caste or Scheduled Tribe. As per
the facts of the case, it does not appear, that the act of rape, if any committed
with the deceased Mona, the same has been committed only because she was

belonging to a Scheduled Caste nor any of the parties have argued with regard to

this fact, p . .
8. With'regard to these two offences none of the parties have argued countering

the aforesaid observation of this Court. I seek support for this observation froma "

judgment of the Apex Couft in the case of Muasumsha Hasanasha Musalman
Vs. State of Maharashtra, AIR 2000 S.C.1876. ) ‘

9. Once the offences punishable under aforementioned two Sections of the
Act of 1989 are not made out, it was not required for the investigating agency to

file the charge-sheet for these two offences also and if these two offences are

not made out it is not necessary that the case ought fo be heard by the learned
Special Judge appointed under the provisions of the Act of 1989

10.  With regard to the contention of Shri R.K. Sharma, on behalf of the petitioner

and Shri Arun Pateria, on behalf of the resporidents no.2 to &, as to whether the
offence punishable under Sections 395 and 396 of IPC read with‘Section 11/13 of
the Act of 1981 are made out or not, no observation is required by this Court at

this stage. At the first instance, the competent Court has to consider these

. contentions, if raised before it.
11.  As observed herein-above, there needs a direction to the learned Judge for

returning the charge-sheet/challan to the police/investigating agency to file the

same in the appropriate special Court established under Section 6 of the Act of
1981. That Court being competent will also consider as to whether any other

.Y
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charge including under Section 302 of IPC also is made out or not. Accordingly,
the. revision is partly allowed The mpugned order is set aside with aforesaid
direction. .
.. Revision partly allowed.
L L R. [2008] M. P., 1839
-CRIMINAL REVISION
Befare Mrs. Justice S.R. Waghmare

- _ '8 May, 2008% ST
JUMANA BAI ) o - ... Applicant
'MUSHTAQ ALI " f ' ' ] Non-apphcant"

Criminal Procedure Code, 1973 (2 of 1974), Sectmn 125, Muslim

Women (Protection of Rights on Divorce) Act, 1986 - Claim for

" mainteriance by Muslim women who is not divorced - Held - Application for .

maintenance by such Muslim women is maintainable - Revision allowed. .
: : - (Para 5)
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Case referred :
< (2007) 6 SCC 785.

Praveen Newalkar, for the applicant.
KS. Trzpath: for the. non-apphcant '

ORDER

Mrs. S.R.-WAGEMARE, J. :—This revision has been filed under Section 397 .

read with 401 of the Criminal Procedure Code by the petitioner Jumna Bai wife

- - ‘of Mushtaq Ali assaﬂmg the- order dated 2.11.2007 passed by the Additional .
District Judge, Fast Track, Kukshi in Crunmal Revision No. 49/07 dismissing the i

_ order of maintenance passed by the Trial Court )

2. Brief facts as alleged are that the petitioner Iumana Bai has filed an apphcatlon
under Section 125 of the Cr.P. C. before the trial court stating that she had married
Mushtaq Ali in the year 1986 at Kukshi and that on 13.1.2001 Mushtaq Ali had

" left the petitioner wife at her parental home. "The religious guru and parents of '

" the wife had right to pacify the respondent husband however, hé had abandoned
the wife without any reason. Jumana ‘Bai stating that her husband Mushtaq Al
had earning of Rs 10,000/- per month claimed Rs.3 ,000/- as monthly maintenance.

*Cr.R. No.202/2008 (Indore)
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3. Considering the case on its merits and evidence the trial court ordered Rs.2,000/
- as maintenance to be paid to Jumana Bai. Being aggrieved Mushtaq Ali filed a
revision before the Additional District Judge, Kukshi who by impugned set aside .
the order of the trial court stating that under the Mohammedan Law a Muslim
lady is not entitled to maintenance and if at all she is aggrieved that she should
seck recourse to Mohammedan Law- for relief. The learned court relied on 2000
(4) MPLJ 62 for above said réasons. ' S
4. The sole reason for setting aside the order of the Trial Court-was that a Muslim .
woman under Section 125 of the Cr.P.C. is not ‘entitled for mainteriance. . I find
that the learned Judge of the revisional court is highly misconceived in his notion
that Muslim woman cannot file an application under Section 125 of the Cr.P.C.-
for maintenance and 1 find support by placing reliarice. of (2007) ¢ SCC ‘785 _
(Igbal Bano vs. State of U.P. and another) whereby the Apex Court held thus:- ~

“The view expressed by thie First Revsional Court that no Muslim woman
can maintain a petition under Section 125 Cr.P.C. is clearly unsustainable. -
The Mustim Women (Protection of Rights on Divorce) Act, 1986 only applies
to divorced women and not to a woman whoisnot divorced. . Furthermore,
proceedings under-Section 125 Cr.P.C. are civil in nature. Even if the

. courtnoticed that there was a divorced Muslim who had made an application -
under Section 125 Cr.P.C., it was- open to the.court to treat the sameasa’
petition under the 1986 Act considering the beneficial nature of the | .
legislation, especially since proceedings under Section 125 Cr.P.C. and claims -
made under the Muslim Women-Act are tried by the same court.™ g

The Apex Court after considering a Catina of cases the Muslim personal law. . :

and the famous Shah Bano case thus summed up the conclusions thus.:-

- “(1) A Muslim husband is liable to.make reasonable and fair piovision . -
for the firture of the divorced wife which obviously includes her maintenance
as well. Such a reasonable and the provision extending -beyond the . .
iddat petiod must be made by the husband within the iddat period in terms

- of Section 3(1)(a) of the Act. .~ . . t3

(2) Liability of a Muslim husband to his divorced wife arising under = .-
Section 3(3) (a) of the Act to pay maintenance is not confined to the iddat . L
period, - R R N

(3)- A divorced Muslim woman wtio has not remarried and who is not . .
able to maintain herself after the iddat pericd can proceed as provided -
under Section 4 of the Act against her relatives who are liable to maintain
her in proportion to the properties which they inherit on her deathaccording
to Muslim law from such divorced woman including her children and patents. .
Ifany of the relatives being unable to pay maintenance, the Magistrate may -
direct the State Waqf Board established under the Act to pay.such -
maintenance." . ) - S

— P
LRty N
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5. Hence, the view expressed by the Apex Court as, well as supporting judgment
of the trial court render the submission by the counsel for the applicant that Muslim
women cannot prefer application for maintenance under Section 125 of the Cr.P.C.
otiose and it is hereby demolished.
6.  Thus, under the circumstances the Judgment of the revisional court is set
aside and that the judgment of the trial court is restored. The maintenance awarded
by the trial court amounting to Rs.2,000/- per month io the petitioner wife is
reaffirmed and shall be payable to the petitioner wife as directed by the trial court
by the husband Mushtaq Ali thé respondent. The arrears may positively be paid
within two months. In case of défault thepetitioner is. free to carry out the
execution proceedings.
Wrth these dlrectlons the petition is allowed.
Petition allowed
LL.R. [2008] M. P., 1841
MISCELLANEOUS CRIMINAL CASE
.. Before Mr. Justice S.C. Vyas

' 3 April, 2008* :
SURESH GOEL & anr, - o ' ... Applicants
Vs. . :
' GRASIM INDUSTRIES LTD. & anr. _ ' ... Non-applicants

Peénal Code (45 of 1860), Sections 420/34, 120-B, Criminal Procedure
Code, 1973, Section 482 - Cheating ~ Business Transaction - Huge money
due against petitioner in business transactions - Petitioners assured that all
dues will be cleared after selling or mortgaging immovable properties -
Cheques were issued which were dishonoured - Complaints filed under

" Section 138 of Negotiable Instruments Act were forced to be withdrawn by

petitioner on the ground that otherwise form "C" shall not be issued - Business
dealings were made to continue with promise to make payment by sale of
immovable property which were subsequently found unsaleable - Held -
Substantial ingredients of offence are made out in complaint - Merely on the
defence of the accused prosecution cannot be terminated - At present facts
are, incomplere and evidence is yet to be recorded - Not a.fit case to quash

- prosecution under Sectwn 482~ Petition dismissed. (Paras 5,6,11,17)
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(2007) 7 SCC 373, 2008 Cr.L.J. 431, AIR 2005 SC 1775, 1998 CrLJ. 1,
(2006) 1 SCC (Cri) 746, 2001 Cr.L.J. 1246, 2001 CrL.J. 4765, T 2006(7) SC
313, (2005) 1 SCC 122, AIR'2001 SC 3014, (2000) 3 SCC 269. S

Ashok Arora with Atul Shreedharan, for the applicants.
- A M. Mathur with S.K. Sharma, for the non-applicant no.1. "~
. Bhagwan Singh, P.L., for the non-applicant no.2.

ORDER

S.C. Vyas, J. :~Invoking extraordinary inherent jurisdiction of this Court,
this petition has been filed under Section 482 of Cr.P.C., seeking quashment of
Complaint Case No. 4717/04 and the order of taking cognizance of the offences
punishable under Section 420/34 and Section 120-B of IPC against the petitioners
passed on 27.5.2004, on the ground that the dispute between the parties is purely
of civil nature and necessary ingredients of the offences are missing.

2. Respondent No. ] Grasim Industries Ltd., throngh its General Maniager
filed a complaint against the petitioners and four other persons with a prayer to

take cogiiizance of the offences punishable under Sections 120-B, 420/34 and 409

of IPC. At initial stage the complaint was sent to police station Nagda under
Section 156 (3) of Cr.P.C. for investigation, but police simply made an inquiry on
the allegations and submitted a report that no cognizable offence is made out.
Thereafter, again police was requested to file a final report after conducting
investigation, but no such report was submitted, then complainant was. permitted
to lead evidence under Sections 200 and 202 of Cr.P.C. After recording such
evidence, on 27.5.2004 cognizance against present petitioners as well as one more
person Aditya Goel was taken for the offences punishable under Sections 420/34
and 120-B of IPC, holding that prima facie these offénces are made out against
these three accused persons and, therefore, order of issuance of process was
passed. Then present petitioners appeared before trial Court and moved an
application under Section 245 of Cr.P.C., claiming discharge. That application
was decided by the trial Court vide order dated 11.4.2005 and the same was
dismissed. Feeling aggrieved by that order present petition has been filed.

3. It has been averred in the complaint by the respondent/complainant that the
respondent was having business dealings with the present petitioners for many
years. Respondent having his manufacturing unit of Caustic Soda and other
chemicals at Nagda, Ujjain. Caustic Soda Lai and Caustic Soda Flakes were being
sold to the present petitioners for last so many years. Present petitioners were

(1

R
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partners of a partnership firm along with Aditya Goel and doing business in-the
name of a company M/s Cosco Sales & Services Ltd. Huge amourit of money
was due against these petitioners and other. accused persons on account of the
business transactions, because the goods were taken by them on credit with the
assurance that payment would be made very shortly after selling the same. When
present petitioners and the third accuséd failed to make payment in due time, then
business dealings were stopped by the respondent with them, Thercafter wife of
the petitioner Suresh Goel came to Nagda along with petitioner Suresh Goel and

* assured that all the dues of the respondent wduld be paid after selling or mortgaging

the property belonging to them. Meetings in this regard were held between the
parties. It is alleged that petitioners then started 4 new concern in the name of M/
s Consumer Services Corporanon Ltd. and the property belonging to them were
handed over to the new concern. It is also alleged that 40 cheques were given by
the petitioners to clear the dues but those cheques could not be enchashed by -
their bank and the respondent was to suffer a huge loss, then complaints under
Section 138 of Negotiable Instrument Act were filed. When those complaints
were pending, then some pressure tactics were adopfed by the. petitioners and
respondent. was. forced to-withdraw those complaints. The respondent was to.
receive “C” Forms worth Rs. 9.65 crores from the petitioners and it was made a

_condition precedent that first criminal complamts be withdrawn then only such

Forms would be delivered to the complaint/respondent, In these circumstances

" those compla:mts were mthdrawn and then only. “C” Forms were issued- by the

petitioners to the respondent 'On 1.6. 1998 petitioner Suresh. Goel again came to
Nagda and assured that petltloners ‘will very: soon sale their immovable properties
situated near Delhi Airport and will make payments of all arrears. Again petitioner
Suresh Goel and his wife v151ted Nagda on 18.2.1999 and assured that the properties -

" -of Delhi which are m].he name 'df their son Gautam Goel will be sold and payments’

would be made. Documents of the properties were also pledged with the
complainant to assure the payment. It was also requested that business dealings
be continued-and goods be supplied to the petitioners and a promise was made
that nmnedlately after selling of those goods payments would be made. Believing
these promises again goods were supplied by the complainant/respondent to the
petitioners, which was sold by them in the market, but no money was paid. It was

- also found that the properties of which documents were given to the complainant

were not in salable condition and those properties cannot be sold. It has been
averred that the intention of present petitioners as well as third accused was
criminal, when false promises were made and complainant was induced to supply
goods on the false assurance that payment would be made soon after selling those
goods and by selling the properties of the petitioners. Averting all these facts
complaint was ﬁled, which has been registered and summons have been issued.

4.  The contention of learned counsel for the petitioner Shri Ashok Arora is -
that complainant as well as petitioners wero having business dealings for years -
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together and, therefore, simply because petitioners have failed to pay some
outstandirig dues, it cannot be said that they have cheated the complainant. It has
also been contended that the dispute between the parties is purely of civil nature
and the necessary ingredients of the offence punishable under Sections 420 and
120-B of IPC are totally missing. It has also been submitted that if the allegations

made in the complaint are taken at théir face value-and accepted in their entirety, .

then also they do not prima facie constitute any offence or make out a case

against the accused persons and, therefore, learned trial Magistrate was wrong in_

issuing process against the petitioners. It has also been submitted that the matter
was inquired into by the police and a report has been submitted to the effect that
the dispute between the parties is purely of civil nature and no cognizablé offence
is made out against the petitioners. It has been_submitted that as per the settled
law in this regard laid down by the Hon'ble Supreme Court in catena of decisions,
when the dispute between the parties is purely of a civil nature and ingredients of
the alleged offence are totally missing, then the prosecution is required to be
quashed. )

5. In this regard many judgments of the Supreme Court have been referred by
the petitioners in their petition itself, but while arguing the matter special attention
of this Court has been drawn towards the case of Vir Prakash Sharma Vs. Anil
Kumar Agarwal and another [ (2007) 7 SCC 373], wherein it has been. held that
“non payment or under payment of price of goods by itself does not amount to
commission of offence of cheating or criminal breach of trust and when the
dispute between the parties is essentially a civil dispute no offence having regard
‘to the definition of criminal breach of trust contained in Section 405 of the Penal
Code can be said to have been made out.” In the facts of that case parties
entered into a contract of sale and purchase and welding rods and the appellant
allegedly. did not pay some amount due from him and he issued two cheques for
the sum of Rs. 3559/- and Rs. 3776/- in the year 1983. The said cheques were
dishonoured and on the basis of these facts complaint was. filed for commission of
the offence under Sections 406, 409, 420 and 417 of the IPC, then in the facts of
that case it was held that the offence is not made out. It was also held that what
has been alleged in the complaint petition as also the statement of the complainant
and his witnesses relate to the subsequent conduct of the accused. When the
cheques were not encashed and the accused was contacted by the complainant,
then he told that he had issued fabricated cheques knowingly with an intention of
cheat him and grab his money. He would not pay his money and he is free to take
any action, whatever he likes. In this regard it'was held that it is really absurd to
opine that any such statement would be made by the appellant before all of them
at the same time and that too in his own district and it was held unnatural,

6.  The facts of the present case are quite different. In the present case in fact
when as per the allegations cheques were not encashed then complainant was

forced to take back the complainants filed under Section 138 of Negotiable .

=
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Instrument Act, on the ground that otherwise “C” Forms of the value of Rs. 9
Crores and above will not be supplied to him and so business dealings were stopped
" by him and then again assurance was made to continue supply with a promise to

make paymeént immediately after selling the goods and the property, which were
ultimately found unsalable arid no payment was made. .

7 Learned counsel for the petitioners has also placed heavy reliance on the
recent judgment of ‘Supreme Court in the case of B. Suresh Yadav Vs. Shareefa
-Bee and another (2008 CriL.J. 431). In that case the allegation was that of
dishonest concealment of fact. Jt was found in that case that different stands
were taken by the complainant in-a civil suit.as well as in the-private complaint
and the fact of demolition of construction was already in the knowledge of the
complainant before execution- of sale deed, so no offence of cheating was fqund
made out. Learned counsel on the basis of this citation submitted that the
complainant herein has also filed a civil suit in the High Court of Delhi, wherein

. the cause of action has been shown under jurisdiction of Delhi High Court. It has

- been submitted that copy of that civil suit has been filed before trial Court along
with application. Some other documents were also filed and it has been requested
that those documents be also perused.

- 8. Itis difficult to understand at this stage as to how the documents which are
not part of the case of prosecution or not admitted documents or proved documents
can be léoked into for quashing the private complaint case. Eventhena complainant
may have both the remedies that of filing of civil suit as well as filing of a complaint
case in suitable cases and simply because a civil suit has been filed at the place

" where the accused persons are residing it cannot be said that criminal Court cannot
be approached by the same persons, when ingredients of the offence are available
in the complaint. - -

9.. In the facts of the ﬁrésenf case there are allegation§ as to the act of
inducement on the part of the petitioners and intention to cheat the complainant

- _ from the date when supply was stopped. Cheques were dishonoured,. complaint

was forced to take back 40 complaint cases filed under Section 138 of Ci.P.C.
and then was promised for répayment, if the supply is continued. .
10. For the purpose of establishing the offence of cheating the complainant is
required to show that the accused had fraudulent oi dishonest interition at the time -
~ of making promise or representation. Certain illustrations have also been given in
Section 415 of IPC to demonstate as to when the offence of cheating can be said
to be made out. In this regard illustration (f) of Section 415 of IPC is pertinent to
mention, which is as under :- e :
_“Section 415 (f)- A intentiopally deceives Z into a belief that A means'to

repay any money that Z may lend to him and thereby dishonestly induces Z

to lend him money. A not intending to repay it. A cheats.”
11. - From this illustration it is clear that when the accused deceives the

’
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complainant into a belief that he means to repay any money that complainant may
lerid to him and thereby dishonestly induced complainant to lend him money having
no intention to repay it, then he cheats the complainant,

12.  Some other cases have also been cited by learned counsel for the petitioner,
but they are also having different facts. In the case of Netai Dutta Vs. State of
West Bengal (AIR 2005 SC 1775), though offence punishable under Section 306
of IPC was alleged by the prosecution, but no matérial was found to substantiate
. this charge. In the case of M/s. Pepsi Foads Ltd. and another Vs. Special
Judicial Magistrate and others (1998 Cri.L.J. 1), a bottle of beverage under the
brand of 'Lehar Pepsi' was sold and was found adulterated, but no material was .
found to show that the article was either manufactured by the petitioner of that
case or he was holding license for manufacture of offending bevc_rag'e', 50 the
complaint was quashed. In the case of Anil Mahajan Vs. Bhor Industries Ltd,
and another [ (2006) 1 SCC (Cri) 746], it was found that it was a case of some
failure of promise subsequently, and there was no material to presume a culpable
intention right at the beginning. That was merely a case of breach of contract.’
Out of the amount of Rs. 3,38,62,860/- (Rs. Three Crores Thirty Eight Lacs Sixty
Two Thousand Eight Hundred Sixty) only balance of Rs. 33,23,774/- (Rs. Thirty
Three Lacs Twenty Three Thousand Seven Hundred and Seventy Four) was
remaining to be paid which was not paid, despite repeated demands. Such are not .
the facts of the present case. Another case which has been cited is Alpic Finance
Ltd. Vs. P. Sadasivan and another (2001 Cri.L.J. 1246). In that case also the -
respondent made substantial payment as per the the Higher Purchase Agreement
and no allegation of misappropriation or cheating was found. In the case of.S. N.
Palanitkar and others Vs. State of Bihar and another (2001 Cri.L.J. 4765).
Intention to deceive at thie time when inducement was made was not found in
existence.and mere failure to keep up promise subsequently was found; therefore,
it was held that ingredients of the offence of cheating are missing., )

13, In this regard learned counsel for the respondent Sr. ‘Advocate Shri A. M.
Mathur has drawn attention of this Court towards a recent pronouncement -of the
Supreme Court in the case of Central Bureau of Invesfigation V. Shri Ravi
Shankar Srivastava, 148 and another - (JT 2006 (7) SC 313), in which it has
been held that though the power to quash the criminal proceedings is wide, the .
inhereit power should riot be exercised to stifle 2 legitimate prosecution and should
refrain from giving a prima facie decision in a casc where the entire facts are
incomplete and hazy. In another case which has been cited by learned counsel for
the respondent is Zandu Pharmaceuticals Works Ltd. and others Vs. Mohd,
Sharaful Haque and others, [(2005) 1 SCC 122]. Hon'ble Supreme Court in
Paragraph No. 8, 9 and 10 -has held as under :- . o

“Para 8 — Exercise of power under Section 482 of the Code in a case of
this nature is the exception and not the rule. The section does not confer
any new powers on the High Court. It only saves the inherent power which
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the Court possessed before the enactment of the Code. It envisages three

.- circumstances undér which the inkierent Jurisdiction may be exercised, namely;
© (1) to give eﬁ‘ect to-an order under the' Code, (i) to prevent abuse of the’

process of court, ‘and (iii) to otherwise secure the ends of justice. It'is

fieither possible nor desirable to lay down any inflexible rule which would

govern the exercise of inherent jurisdiction. No legislative enactment dealing : .

with procedure can provide for all cases that may possrbly arise.- Courts,
therefore, have inherent powers apartfrom express provisions of laws which

wluch merely recognises and preserves inherent powers of the High Courts,

All courts, whether civil or criminal, possess, in the absence of any express':

- - are necessary for proper dlscharge of fimctions and duties 1mposed upon
~ them by law. That is the doctrine which finds expression in the section

provision, as inherent i their: constlmﬁon, all such powers as are necessary . -

to do the right and to undo a-wrong in course of administration of justice on
the principle “quando lex aliquid alicui- concedit, concedere videtur et

- -id sine quo res ipsae esse non potest” ‘(when theé law gives a person

anything, it gives him that without which it cannot exist). While exercising
powers under the section, the Court does not function as a court of appeal

"~ or revision. Inherent jurisdiction under the section though wide has to be

exercised sparingly, carefully and with caution and only when such exercise

is justified by the tests specifically laid down in'the’ section itself. Itistobe -
exercised ex debito justitiae to do real and- substantial justice for the: -
administration of which alone courts exist; Authonty of the court exists for
advancement-of justice and if any attempt is made to abuse that authority .
s0 as to produce injustice, the courts has power to prevent abuse. It would -

be an‘abuse of process of the court to allow any action which would result

. in injustice and prevent promotion of Justice. In exercise of the powers, -
- court would be justified to quash any proceeding if it finds that initiation/

continuance of it amounts to abuse of the process of court or quashing of

- these proceedings would otherwise | serve the ends of justice. When no

offence is disclosed by the complamt, the court may examine the question ~

of fact. When a complaint is sought to be quashed, it is permissible to look
into the materials to assess'what the-complainant has alleged and whether
any oﬁ‘enee is made out even if the allegatrons are accepted in toto.”

- “Para9~InR. P. Kapur V. State of Purijab (AIR 1960 SC 866) this Court

summarised some- categories of cases where mherent power can and-should

be exercised to quash the “proceedings: -

@) where it mamfestly appears that there isa legal bar agamst the
mstltutlon or contmuance €.g. want of sanct:lon, )

(i) Where the allegations mthe first information report or complamt
taken at its face value and accepted in therr entirety do not constitute
the offence alleged -
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(iif) where the allegations constitute an offence, but there is no legal
evidence adduced or the evidence adduced clearly or manifestly
fails to prove the charge.”

“Para 10 — In dealing with the last case, it is unportant to bear in mind the
distinction between a case where there is no legal evidence or where there
is evidence which is clearly inconsistent with the accusations made, and a
case where there is legal evidence which, on appreciation, may or may not
support the accusations. When exercising jurisdiction under Section 482.of
the Code, the High Court would not ordinarily. émbark upon an enquiry
whether the evidence in question is reliable or not or whether on reasonable
appreciation of it accusation would not be sustained. That is the function of
the trial Judge.-Judicial process should not be an instrument of oppression,
or, needless harassment. Court should be circumspect and judicious in
exercising discretion and should take all relevant facts and circumstances
into consideration before issuing process, lest it would be an instrument in
the- hands of a private complainant to unleash vendetta to harass any person.
needlessly. At the same time the section is not an instrument handed over
to an accused to short-circuit a prosecution and bring about its sudden death.”

15. It is clear that the scope of interference under Sectlon 482 of Cr.P.C. very
wide and the very plenitude of the power requires great caution in its exercise

and, therefore, it is expected from-this Court to be careful to see that its decision-

in exercise of this power is based on sound principles. The inherent power should
not be exercised to stifle a legitimate prosecution and this Court is expected normally
to refrain from giving a prima facie decision in a case where the ertire facts are
incomplete and hazy, more so when the evidence has not been collected and
produced before the court and the issues involved, whether factual or legal, are of
magnitude and cannot be seen in their true perspective without sufficient material.

16. Inthe case of M. Krishnan Vs. Vijay Singh and another - (AIR 2001 SC
3014) in paragraph No. 6 it has been held that “where factual foundation of the

offence have been laid down in the complaint, the High Court shouild not hastento -

quash criminal proceedings. Merely in the premise that one or two ingredients
have not been stated with the details or that the facts narrated reveal the existence
of commercial or money transaction between the parties:” In the case of

MEDCHL Chemicals & Pharma (P) Ltd. Vs. Biological E. Ltd. and others - |

[ (2000) 3 SCC 269] it has been held that “to exercise powers under Section 4382
of the Code, the complaint in its entirety will have to be examined on the basis of
the allegation made in the complaint and the High Court at that stage has no
authority or jurisdiction to go into the matter orexamine its correctness. Whatever
appears on the face of the complaint shall be taken into consideration without any
critical examination of the same. But the offence ought to appear ex facie on the
complaint. The truth or falsity of the allegations would not be gone into by the
Court at this earliest stage. Whether or not the allegations in the complaint were
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true is to be decided on the basis of the evidence led at the trial. So the question
is: Can it be said that the allegations in the complaint do not make out any case
against the accused nor do they disclose the ingredicnts of an offence alleged
against the accused or the allegations are patently absurd and inherently improbable
so that no prudent pérson can ever reachtosucha conclusion that there is sufficient
ground for proceéding against .the accused 7 and ultimately it was held that
consxdermg the factual aspect of the matter we. unhesitatingly state, however,
that the issue involved in the’ ‘matter under consideration 1s not a case in which the
criminal trial should have been short-cu'culted and with this remark the order of
quashment passed by the- ngh Court was set aside. ‘The facts of that case were
also that of some business transactions along with averments for causing wrongfhl
loss and getting wrongful gains.

17. Thus it is clear thatif from the a.verments made in the complamt necessary
ingredients of the offence or at least substantial ingredients of the offence are
‘made out, then merely on the basis of defense available: to the accused, the
legitimate prosecution cannot be terminated or cannot be quashed. 'All questions
of magnitude are involved in this case and at present the facts are incomplete and
hazy and evidence is yet to be recorded. The matter is pendmg in the trial Court
“for last four years. So considering the nature of the allegations, I do not find it a fit
case in which jurisdiction avallable to this Court under Section 482 of Cr.P.C. can

) -:_ be exerclsed for quashmg the prosecutlon

 Thus the petition has not force and is &1smlssed . .
_ Petition dismissed.
- LLR. [zuos] M.P;1849 .. S
. MISCELLANEOUS CRIMINAL CASE S
’ Before Mr. Justicé A.K. Saxend’ - - '

; ' : i4 May, 2008"‘ '
' SAUBIR BHATTACHARYA &. ors. - . 70t .. Applicants
' JAI PRAKASH KORI & anr. . . " .+ ... Non-applicants

A, Criminal Procedure Code, 1973 (2 of 1974), Section 200 -
Complaint - It is the duty of Magistrate to'see as to whether criminal complaint
is filed in proper form and whether any person has been made accused
improperly or illegally. .. L (Para 14)

. F. - =vS yfear wigdn, 1973 (1974 ﬁr 2) RT- 200 — URER = ANREE
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B. Scheduled Castes and Scheduled Tribes (Prevent:on of
Atrocities) Act (33 of 1989), Section 4 - Criminal complaint filed by non-
*M.Cr.C. No,10660/2005 (Jabalpur)
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applicant discloses that atrocities began on 03.11.1987 - Act was not in force.

" at the relevant time - Even if complaint is filed after coming into force of Act,
it has got no refrospective effect - No cognizance could have been taken.
(Para 22)

T aqyfad Wiy v9 argfaa weanfa @R feren) siferfrem

(1988 T 33), TR 4 — 3MAEP ERT UK qM0SPH URAE ¥ HHE BT o [ A@ER

fesies 03.11.1987 BT URTT FAT — G GHA W ARFEA qg0 781 o - gafy aftrram

@& WaeE ¥ A & 918 uRaig T b T maﬁéqgmﬁmaﬁ% W
feram S weher o |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 200 -
Statement of complainant - Statement of complainant recorded and case was
adjourned for recording of statement of remaining evidence of complainant
- Statement of complainant recorded for the second time on subsequent dates
- Recording of second statement of complainant with an intention to fll up
lacunas not proper. (Para 30)

7. QUS Hikar wfedr, 1973 (1974 &7 2), ©RT 200 — URE &1 T
— IR & Fem AfAfaiad fFd T iR wpT IReE) & Oy witdl @ suA sfifefea
T & foy R a7 197 — qveREdl O @ gl aR oRad @ un sfafaiad 6
T — HAG P  HA D AN W IR D garT woe AAfIRaT awat e 798 |

D. Criminal Procedure Code, 1973 (2 .of 1974), Section 227 -
Discharge of accused - Charge sheet was filed against complainant on a
report lodged by bank officials - Complainant was discharged - Held - Mere
discharge is not sufficient to make out a case - It has to be shown through
oral evidence supported by documentary evidence that how the report was
Jaise - Complainant failed to establish prima facie that he was discharged by
Court after coming to conclusion that report was false. (Paras 31 & 32)

. gug ufear dfear, 1973 (1974 &7 2), GRT 227 — SfHgE 1
I — ¥ e g &5 Rud W uRaE @ s Rv—u= g9 faHar @ —
gRarE) SR — afifaiRe — Paa R e M @ oy waie 98 — swmeh
e | wafio Aifae ard grr a8 <Ria o v § 5 Rid % o off — uRard) iem
qwmﬁﬁaﬂﬁ#mmﬁﬁwmwﬁﬁﬁémq@%w%ﬁqﬁsgﬁ
off 39 S fawam |

E. Criminal Procedure Code, 1973 (2 of 1974), Section 200 -
Complaint filed against applicants alleging that departmental enquiry was
initiated against him on false allegations and he was dismissed from service
- Held - Non-applicant No.l failed to establish that how the departmental
enquiry was initiated on false allegations and that too with an ulterior motive
- Taking of cognizance illegal and erroneous - Petition allowed. ~ (Para 36)

$. <ue Afean dfdn 1973 (1974 &1 2), IR 200 — IAAEHTUT B favE
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‘Cases referred : .

- AIR 2004 SC 4711, (2005) 13 SCC 540 AIR.1992 8C 604, AIR2005 SC9

Manish Datt,. for the apphcants

Ramesh Shrivastava, for the non-apphcant No.1. : Ce
S, K Kashyap, Dy G. A for the non-applicant No.2.
| " ORDER

A. K. SAXENA, J. :— The petitioners have preferred thi§ petition under Section
482 of the Code of Criminal Procedure, 1973 (hereinafter referred to as ‘the
Code') with a request to set aside the order datéd 12.12.05 passed by the Judicial
- Magistrate First Class, Jabalpur in criminal complaint case No.50/05 (Jai Prakash
Kori Vs. Chief General Manager ‘and others) and unregistered criminal
_ .complaint case No.UR/2005 (Jai Prakash Kori Vs. Saubir Bhattacharya and
* others) to quash both the proceedmgs of criminal complaint cases pending against

. the petitioners in which the cognizance was taken and to discharge the petitioners.

- 2. The petitioners have preferred this petltlon drsclosmg various facts of both
the cases and brief facts for the disposal of the petltlon are as follows:-

The petitioners are éither workmg or retired ofﬁcers of the State Bank of Indra
' The respondent No.1 was'an officer in Junior Manager Grade Scale T in the State
Bank of India and hé was posted-at Ambikapur Branch, A departmental enquiry was
initiated against the respondent No.1 and.as the charges were found proved against
. the. respondent No.1, the punishment of dismissal from service was imposed vide
order annexure 3 against the respondent No.1 by the then Chief General Manager,
who was the Appointing. Authority. Being aggrieved by this order, the respondent
No.1 preferred an appeal against the said order, but the same was rejected Thereafter,
‘the respondent No. 1 filed a writ petition in the High Court challenging his dismissal
and the punishment was converted into removal from service. The Letters Patent
Appeal was preferred by both the parties against this order and the order of dismissal
- from service, passed against the appéal was preferred- by both parties against this
~ order and the order. of dismissal from service, passed against the respondent No.1, .
- was quashed and the case was sent back to the Disciplinary Authority to reconsider
. the matter after providing opportunity of heanngto respondent No.1 vide order annexure -
16. The petitioner No.3 after reconsideration of the matter, found that some of the
charges have been proved and ‘two charges were partially proved and then the
petitioner No.2, who was the Appointing Authority, imposed the pumshment of removal
from service against the reSpondent No.l.

' ~ 3.0 The respondent No. 1 instead of ﬁlhng a departmcntal appeal agamst that
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order, preferred a writ petition No.5065/05. The respondent No.1 preferred a
Special Leave Petition before the Supreme Court against the order passed in
Letters Patent Appeal No.691/02, but the same was dismissed holding that the
respondent has remedy to challenge the order passed by the Appointing Authority.
The petitioner No.2 passed the order annexure 8 on 17.12.04 and against this
order, the writ petition has been filed by the respondent No.1.

4.  The respondent No.1 filed a complaint on 25.2.0.5'in the Court of Judicial
Magistrate First Class, Jabalpur against the petitioner nos.1 to 3. This complaint

is still pending as unregistered complaint. The respondent No.1 filed another .

crimimal complaint case No.50/05 which relates to the alleged incident said to
have taken place in the year 1987 as the police had registered the case against
respondent No. 'under Sections 409 and 420 of I.P.C. on the basis of FIR lodged
by petitioner No.4. The police station, Barhi filed the charge-sheet against the
respondent No.1. The respondent No.1 was ordered to be discharged vide order
annexure 10. The FIR was filed in the year 1987 by the petitioner No.4, - but the
Scheduled Castes/Scheduled Tribes (Prevention of Atrocities) Act, 1989
(hereinafter referred to as 'the Act") came into force with effect from 30.1.1990,
5. The Judicial Magistrate First Class, Jabalpur has amalgamated both the
complaints observing that the facts of both the comglaints are similar whereas,
the facts of both the cases were not similar. The trial Court came to this conclusion
that a prima-facie offence under Section 4 of the Act appears to be made out.

6. Initially, the Judicial Magistrate First Class did not take cognizance against
several petitioners on the basis of complaint filed by the respondent No.1 and the
Court passed the order dated 16.8.05 annexure 12. The respondent No.1 filed a
revision petition and the Special Judge, Jabalpur remitted back the case, asthe

order of Magistrate did not contain.the reasons for discharge of several accused .

persons. Both the cases were clubbed together vide order dated 16.8.05 passed
in the complaint dated 25.2.05 and thereafter, the Magistrate took the cogmza.nce
against the petitioners vide order dated 12.12.05.

7.  This petition has been filed on the grounds that the order of Magistrate of
clubbing both the complaints is totally illegal, as the facts of both the cases are not
identical and both the complaints relate to different period and there is a gap of

about four years between both the alleged incidents: The aét of lodging the report-

by petitioner No.4 does not amount to commission of any offence and he cannot
be prosecuted for this. At the time of lodging the report by petitioner No.4, the
Act was not in existence and, therefore, no offénce under the Act can be said to
have been committed by him. The criminal act cannot have retrospective effect.
There are no allegations against the petitioner nos. 5 to 10 and, therefore, they
cannot be prosecuted for the offences punishable under the Act. There was no
evidence that these petitioners willfully neglected their duties requu:ed to be
performed by them as public servants.

w7
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8. It has been further disclosed that the order passed by the Magistrate does
not indicate as to how the provisions of the Act are attracted in relation to the
petitioner nos.1 to 3. The order of the trial Court is totally against the evidence
available on the record, as no offence under the Act was even prima-facie made
out. The Appointing Authority and the Disciplinary Authority have passed the
orders in accordance with the rules and law and, therefore, no case is made out
against them. The trial Court took the cognizance and issued the warrants of
arrest against the petitioners, which is an abuse of the process of Court of law,
which requires exercise of inherent jurisdiction under Section 432 of the Code.

9. Before coming to the arguments of the learned counsel of both sides and the
points involved in this petition, it would be proper to point out several mistakes
committed by the trial Court. Though, these points may not affect the final outcome -
of the petition, but it is necessary to point out those mistakes in view of the various

facts of the case.

10. The respondent No.1 filed two criminal complaints against several accused
persons and after recording the statements of respondent No.1 {complainant of
both-the cases) under Section 200 of the Code and the statement of one witness
under Section 202 of the Code, one criminal complaint was registered and another
complaint case was amalgamated with other one. I perused the record of both
the complaint cases and found that probably, the respondent No.1 filed both the
complainit cases as if he is filing the writ petitions. Both the complaints suffer

from repetitions of facts and also contain several unnecessary facts such as; it

was prayed that proper directions may be issued to the Central Government in the
ends of justice or there is a reference of various provisions of Indian Contract Act. It
has been disclosed in the complaints that the accused are defendants and the complainant
is plaintiff. Apart from the prayer of conviction of accused persons, there are other
prayets also, which are totally irrelevant in the light of the facts of both the cases.

11. In one complaint, the complainant does not want any action of criminal
nature against the Chief General Manager, State Bank of India and Government .
of India and in another complaint, he does, not want any action against the
Government of India and Arun Kumar Purwar and they have been added only as
party and not as an accused. The persons who have committed the offence,
could have been impleaded as aceused in the criminal complaint case. The accused
may be directly or indirectly involved in the case, but there cannot be proforma
accused or formal accused in a criminal case. On a perusal of order passed on
16.8.2005 by Judicial Magistrate First Class, Jabalpur, I found that the Court was .
of the opinion that no case was made against the. Chief General Manager and the
Government of India and they were discharged. Thereafter, the trial Judge passed
the order on 12.12.2005. It has been disclosed by the respondent/complainant
that Chicf General Manager-of the State Bank of India has been made an accused
because he may furnish the details of posting of other accused and since, no
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criminal action can be taken against the Government of India, therefore, the
Government of India has been impleaded as a party. This type of implication of
persons or the Government of India was totally against the law,

12. On a perusal of record of the cases of the trial Court, I found that no effort has

been made by the trial Judge to ask the complainant to amend both the complaints. -

No enquiry was made at the time of filing complaints as to why the Chief General
Manager of State Bank of India, Government of India and Anil Kumar Purwar have
been impleaded as accused or party and what is the meaning-of a party in a-criminal
case. On 25.2.2005 one complaint was filed and on 5.4.2005 another complaint was
filed and without going through the records of complaint cases and without considering
the necessity of implication of these parties, the cases were fixed for recording of the
statement of the complainant under Section 200 of the Code. No doubt; as soon as
the complaiit is filed, the complainant and his witnesses present en that day, should be
examined under Section 200 of the Code, but it does not mean that the Courts are
precluded from going through the complaints and asking the complainant as to why
any of the parties have been included in the complaint.

13. It is also appa.rcnt from the order sheets of both the cases that the trial
Judge made no efforts to ask the complainant to amend the complaints so that the
complaints may be filed in proper form, which have actually been'in the form of
writ petitions. At several places, the complaint disclosed the accused persons as
defendants, but their cannot be any defendant in a criminal case. It appears that
probably the complainant was not knowing the difference between the accused
and the defendants, but it was the duty of the trial Judge to ask the complaint to
rectify the defects, but the trial Court, instead of taking pains in this respect, recorded
the statements of complainant and his witness and thereafier, registered the crime.

14.  Whenever a criminal complaint is filed, it is-duty of the trial Magistrate to
see as to whether the criminal complaint is filed in proper form and whether any
person has been made accused improperly or illegally. It means the person,
according to the complainant, committed the offence, can be impleaded as an
accused. On a perusal of both the complaints, I found that the trial 'Maglétrate

has totally failed to perform its duties and instead, passed the orders of reglstratmn '

of the complaint case.

15.  If both the complaints were drafted by the complamant then it can be said
that he may be able to draft the writ petitions, but he is not able to draft criminal
complaints and because of that, there are lot of mistakes in both the complaints,

but it is not clear as to why the trial Magistrate registered the complaints and .

amalgamated another complaint in present form.

16. Now this matter can be considered on merits. The learned counsel for the
petitioners contended that first of all. the subject matter of both the complaints is
different and. thercfore. it was not proper to amalgamate both the complaints. It
has been further contended that the complaint filed on 25 2 05 relates to the

5
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atrocities which began on 3.11.1987 and at that time, the Act, was not in force
and, therefore, even if the complaint was filed after coming this. Act into force, it
has got no retrospective effect and, therefore, on the basis of that complaint, no
cognizance -could have been ‘taken under the Act. It has been further contended
that from a perusal of both the complaints, no prima-facie offence under the Act
is inade out and, therefore, thé trial Court has wrongly taken the cognizance under
various Sections of the Act and in these circumstances, it is an example of rarest
of the rare cases where, the inkerent powers under Sectlon 482 of the Code may
be exercised.

17.  Lastly, it has been contendedthatthemal Maglsn'axe d:scha.rged several accused
vide ofder dated 16.8.2005, but the Sessions Court allowed the revision and thereafter,
the cognizance was taken by the trial Magistrate v1de order dated 12.12.2005-against
those accused also who were discharged earlier and since the review of the order is
not permissible under the Code, therefore, the cognizance taken by the Court below
against those accused, was erroncous-and illegal also.

18. The learned counsel for resporident No.1 argued that there is sufficient
matetial in both the complaints for taking cognizance agamst the petitioners. The
statements of witnesses ‘were also recorded and if the cognizance was taken by

- the Court below, no illegality has been committed by the trial Magistrate. It has
. been further contended that the respondent submitted the written arguments and
- it is clear from the written arguments that a prima-facie. case is made out against
_a]l the petmoners and the trial Court was _]usuﬁed in ta.kmg cognizance against all

these petmoners

19. Thelast :irgument of the lmmcd counsel for the petmoners can be cons1dered
first, The learned counsel for the petitioners referred the order dated 16.8.2005

. passed in Criminal Complaint ( Case No.50/05 and submitted that the accused Nos. 1,
"3, 5 to 11 were discharged by the Court below and the cognizance was taken

against the accused Nos.2 and 4 only. It has been contended that this order was
changed by the Court below and the order dated 12.12.2005 was passed by which

‘the cognizance was taken against those_accused;also, who had been discharged

by the trial Court. He placed reliance on the case of Subramanium Sethuraman-
vs. State of Maharashtra AIR 2004 SC 4711, in which it has been laid down that

.+ sthere is noprovision under the Code to review the order
' 20. It is apparent from the record of theé Court below that the trial Magistrate

took the cognizance against few accused and discharged the other accused vide
order dated 16.8.2005. . The revision was preferred against this order by the
responderit No.1 and the revisional Court passed the order on 17.10.2005 in Criminal

‘Revision No0.294/05 and it was ordered that no grounds for discharge against the

accused Nos.1, 2, 5 to 11 have been disclosed by the Court below and in these
circumstances, the order cannot be sustained. It was also directed by the revisional
Court that a clear order shall be passed in respect of the accused who had been

~
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discharged, after hearing the arguments. The order of the revisional Court was
clear and appropriate directions were issued to Court below. It appears from the
order dated 12.12.2005 passed by trial- Magistrate that the Magistrate could not
follow the order of revisional Court and instead of giving sufficient and cogent
reasons for discharge of several accused, the trial Magistrate re-appreciated the
facts of the case including the evidence and took the cognizance against those
accused, who were discharged carlier. On a perusal of orders dated 16.8.2005
and 12.12.2005, it is ample clear that the trial Magistrate passed a review order and
took the cognizance against those accused, who were discharged earlier, which was
not permissible at all under the provisions of the Code. Itappears that the trial Magistrate
has totally failed to follow the order of revisional Court. How the trial Magistrate

came to contradictory findings in_respect of those accused persons, who were .
discharged earlier, on the basis of sithilar set of facts of both the complaints and the

evidence recorded under Sections 200 and 202 of the Code, it is not clear. In these
circumstances, the order dated 12.12.2005 passed by the trial Magistrate, was totally
illegal in respect of those accused persons, who were discharged vide order dated
16.8.2005.

21. It appears from the complaint dated 25.2.2005 that it was filed in another
Court, but it was handed over back by the District Judge, Jabalpur vide order
dated 25.1.2005 with a direction that it may be presented before the competent
Court and thereafter, this complaint was filed in the Court of Judicial Magistrate

First Class on 25.2.2005 - without making any changes. In this complaint, it has -

been disclosed that the episode of atrocities began on 3.11.1987, when the
complainant (wrongly mentioned as plaintiff} was arrested in a false case.
Thereafter, in paragraph 1.2, of the complaint, no dates of various criminal acts of
the accused persons have been disclosed. In paragraph 1.3, the facts of discharge
of respondent No.1 and subsequent facts have been’ disclosed. The complaint
filed on 5.4.05 also discloses various facts which have taken place in the year
1987. The order dated 16.8.05 for taking cognizance against few accused and
discharging the remaining accused and the order dated 12.12.05 for taking
cognizance against all the petitioners/accused passed by the trial Magistrate

indicate that after considering the incidents which occurréd in the year 1987, .

the cognizance was taken.

22. The Act came into force on 10th January, 1990 in which various offences

have been provided with an object to check and deter crimes against the persons
belonging to Scheduled Castes/Scheduled Tribes. Before 10th January, 1990, there

was no such legislation to prevent the offences committed against the

persons belonging to Scheduled Castes/Scheduled Tribes except the Protection
of Civil Rights Act, 1955 and the Indian Penal Code. Therefore, the offences
committed against the members of the Scheduled Castes/Scheduled Tribes
before 10th January, 1990, cannot be tried under the Act even if the cases were
filed before or after 10th January, 1990. Since, the provisions of the Act were not

o
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app]iqai;]e to try‘the criminal acts committed by the persons other than the'mem- - - -

bers of Scheduled Castes or Scheduled Tribes before 10th January, 1990, there-
fore, no cognizance could have been taken upon the complaint in respect of
criminal acts committed before 10th January, 1990 even though, the complaint
was filed after the Act came into force. " This aspect was not considered by the
Court below and took the cognizante of those acts, which are said to have
been committed prior to 10th January, 1990 and, therefore; the order of taking cogni-
zance on the basis of those acts under the Act, was totally erroneous. and illegal.

23, As far as the objection in respect of amalgamation of both the complaints
is concemned, I found after persual of both the complaints that the various allegations
in respect of petitioner Nos.1 to 3 have been disclosed in the complaint filed on
25.2.05 and the complaint filed gn 5.4.05 and those facts are almost identical and,
therefore, the order dated 16.8.05 passed by the trial Court for amalgamation
of both the complaints was not erroneous. | * :

24, The learned counsel for the petitioriers referred the cases of State of
Orissa and another v. Saroj Kumar Sahoo, (2005) 13 SCC 540, State of
Haryana and others v. Ch. Bhajan Lal and others AIR 1992 SC 604 and M.
Zandu Pharamaceutical Works Ltd. and others, v. Md. Sharaful Haque and
others, AIR 2005 SC 9 and argueéd that this is a case where the inherent powers
under Section 482 of the Code can be exercised. In these cases, it has been laid
down by the Apex Court that the powers undér Section 482 of the Code can be

. exercised in rarest of the rare cases to prevent abuse of the process of Court and

to otherwise secure the ends of justice or to give effect to an order under the
Code. In the case of State of Haryana and others (supra), several examples
have been quoted in which the inherent powers can be used and it has also been
laid down that the powers should be exercised sparingly.

25. ©  Onaperusal of both the complaints, this Court finds that the- criminal
complaints- have been filed on several grounds, but main grounds are that a
false report was lodged against the respondent No.1 and when the charge-sheet
was filed in the Court, the respondent No.1 was discharged. There wasno sufficient
evidence to initiate departmental proceedings and without obtaining report of
handwriting expert, the departmental enquiry was. initiated. The order passed in
the departmental enquiry of dismissal of the respondent No.l was erroneous,
which was set aside by the High Court and thereafter, the same order was
again passed against the respondent No.l. Some of the petitioners submitted
ill-intended and hypothetical opinions for the dismissal of respondent No.1. A
malicious prosecution was initiated against the respondent No.1 by the petitioners.
Some of the petitioners were indulged in conspiracy against the respondent
No.l. The respondent No.1 is member of Scheduled Caste and the petitioners
committed various criminal acts against the respondent No.1, therefore, they
committed the offences punishable under the Act.
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26." . There are allegations against the In-charge Police Station, Barhi District
Katni, who was Investigating Officer of the criminal case filed against the
respondent No.I and in which he was discharged, but since this is not the petition
on behalf of In-charge Police Station, Barhi, therefore, it would not be proper to
state and consider various allegations made against him in both the complaints.

27. Ifareportis lodged before any i)olice authority, the competent police authority

will investigate the case and then register the case and if in the opinion of the

police officer, there are grounds for registration of the’crime, he can register the .-

crime straightaway without recording the evidence. But, this canriot-be a position

where a criminal complaint has been filed before the Court. In this regard, fhe'

'p“rovisions of Section 200, of the Code runs as fo_llows:

“8.200. A Magistrate taking cognizance of an offence on complaint shall
examine upon oath the complainant and the witnesses present, if any, and
the substance of such examination shall be reduced to writing and shall
be signed by the complainant and the witnesses, and also by the Magistrate:
Provided that, when the complaint is made in writing, the
Magistate need not examine the complainant and the witnesses -
(a) ifa public servant acting or purporting to act in the discharge of
his official duties or a Court has made _the complaint; or -
(b) if the Magistrate makes over the case for inquiry or trial to
another Magistrate under Section 192: - )
Provided further that if the Magistrate. makes over the,case to
another Magistrate under Section 192 after examining -the -
complainant and the witnesses, the latter Magistrate need not re-
examine them.” - .

28. According to provistons of Section 200 of the Code, where a complaint .
is filed, the Magistrate has to examine the complainant and the witnesses present -
on-that day on oath and the substance of such examination shall be reduced to K

writing, though the exceptions have been provided under proviso (a) and-(b) of

this Section. The respondent No.I does not come under these provisos. It is-.

mandatory under this Section that the complainant and withesses shall be.examined
though the examination of all the witnessés is discretionary except the cases,’

triable by Court of Session in orderto decide whether the process has to be issued ..
under Section 204 of the Code. It means the Magistrate was empowered to take.
the cognizance only on the basis of statements of c.dmplainant and -his

witnesses,

29. The provisions. of Section 200 of the Code indicate that mere allegations
made in the.complaint are not sufficient to take cognizance and only after recording
of the statements of the complainant and witnesses, if any, the Magistrate -can
take the cognizance. It means the statements of complainant and witnesses can

.‘*ﬁ
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only be the basis for taking cognizance. Though, only substance has to be recarded
at the time of examination of the complainant and the witnesses, but it does not
mean that the important details of the criminal acts or ingredients of the offence
shall - not be: disclosed in the statements. On the basis of statements of
complainant and the witnesses, if the Magistrate finds that a prima-facie case is
made out for. thé issue of process, then the process can be issued under Section

204 of the Code:: On.a perusal of the provisions of Sections 200, 202 "and 204 -

of the' Code,* it becomes clear that- for the issuance of process, the evidence is

: rcqulred and the evidence must disclose a prlma-facle case against the accused. )
30. The complamant filed 15 pagesiong complamt on 25.2.05 -and the staternent

of complainant was completed within 4 pages. and the statement of his witness
was completed withii one-page.  Anothier 45 pages long complaint was filed on
5.4.05 and the statement of respondent No.1 was completed within 5 pages and
the statement of his witness ended within two pages. The statement of complain-
ant was recorded.on 1.3.05in first complaint and his statement was recorded on
13.4.05 in second complaint, but without showing any reason in the order sheets
of both the complaint cases, the complainant was re-examined on 2.4.05
and 17.5.05, respectwely Why.it was done, it is not clear from the order sheets
dt-2.4.05 and 17.5.05. It has been discloséd in the order sheets dated 1.3.05 of

. first complaint and- 13.4.05 of second complaint that the statement of comp]amant

was recorded and then both-the cases.were fixed for recordmg of remaining

" evidence of complamant, but the remzumn\g evidence of the complainant does not

mean that there was necessity of recordmg of remaining evidence of complainant

himself. * It means the evidence of remaining witnesses of the complainant.shall have

to be recorded. If the statement of the complainant was.incomplete on 1.3.05-and
13:4.05, then it should have been dlsclosed clearly in the order sheets: The order

* sheets clearly. show that the stitement” of -the complainant was complete on
"1.3.05 and 13.4.05. It appears that the. statement of complainant was recorded for

the s‘ecoﬁd time with an intention tofill up the lacunas, which was not proper at all.
31. . Even if both the statements of ‘respondent No.1 recorded on’ different
dates in both the complamt cases’ are taken into con51deranon I found that he has

stated general facts about the, various incidents. It has not been-disclosed spe-

cifically as to how it can be' inferred that'the -acts of petitioners were

- . malafide or illintended of they committed criminal acts with an intention to dismiss
the respondent’ No.1 from: the service because he belongs to Scheduled Caste. -

The Court recorded the statement of respondent No.1 for the first time in both-the
complamt cases and on a perusal of that part of statement, this- Court finds that
nothing has been specifically disclosed against the petitioners so that it can be
inferred prima-facie that they ‘committed the offences punishable under the Act

or any other Act. Mere general allegations are not sufficient to make outa prima-

facie case.. It was for the respondent No.l to disclose specific facts in his
statements which have been drsclosed in both the complaints. On a perusal of
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second part of _both the statements of the complainant recorded afterwards, _

I found that only different documents have been exhibited,” but mere exhibition
of documents is not sufficient to make out a prima-facie case in'absence of
disclosure of specific acts of the accused. Therefore, the second part of both
the statements of the complainant are also not sufficient to make out a prima-
facie case against the petitioners under the Act or any other Act.

32.° 'If the report.was lodged against the 'respondent No.1 and he was
discharged in the case; the mere assertion of the.fact of discharge is not sufficient
to make out a case. It has to be shown through oral evidence supported by

documentary evidence that how the report was false. Only this fact that the -

respondent No.1 was discharged, it does not mean that the report was false.
The complainant also failed to establish prima-facie that the Court discharged
the respondent No.1 after coming to the conclusion that the réport was false.

33. It is not clear from both the statements of the complainant that the
departmental proceedings were initiated malafidely and mere disclosing this fact
in the complaint that the departmental enquiry was initiated falsely with an intention
to punish the person belonging to Scheduled Castes, does not mean that the offence
is prima-facie made out. It was for the complainant to disclose in the statement
as to how the departmental proceedings were ill-intended or false. .

34. If any matter is not sent to handwriting expert for examination.of signature,
thumb impression or handwriting, it does not mean that the case and .departmental

proceedings hiave been filed to punish the accused/delinquent for committing

forgery, are false. In every case, it is not necessary to send the matter to
handwriting expert and the question of sending’ or not sending the matter to
the handwriting expert depends upon case to case. . If the Disciplinary
Authority, in this matter, was of the opinion that on the basis of other evidence, the

charges can be proved against the respondent No.1, it was not at all necessary to

send the matter to the handwriting expert. Though, the respondent No.1 was
punished in the departmental enquiry, but even if a person is exonerated in the
enquiry for want of report of handwriting expert, it does not mean that the énquiry

.was false. Therefore, it was for the complainant to staté in his statement as to’

how the enquiiy was false, but he failed to disclose all the grounds in his statement.

35.  The writ petition was filed in the High Court against the vrder of dismissal
after rejection of departmental appeal in which the order of dismissal was altered
to removal from service. Both the parties preferred letters patent appeal. The
matter was remitted back to the Dlsmplmary Authority to re-consider the case of
the respondent No.1 after providing an opportunity. of hearing to him. In both the

orders of the High Court, there was no finding that the departmental enquiry was

- initiated with an ulterior motive to punish the respondent No.1 knowing fully well
that he belongs to the Scheduled- Castes category. In these circumstances, the
order passed in letters patent appeal cannot be a ground for initiating the criminal
proceedmgs against the petitioners.
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36. The respondent No.1 could not establish prima-facie fram his statements .
recorded in both the complaint cases under Section 200 of the Code that a, false
report was lodged against him or the false allegations were made against him, It
could not be prima-facie established also that the departmental enquiry was initiated
on the basis of false allegations and that too with an ulterior motive or the officers
recommended the initiation of departmental enquiry or the order of dismissal was
passed without any evidence -and that too with an ulterior motive. Since, all these
facts could not be established prima-facie by tespondent No.l through both
the statements, therefore, the order of the trial Court of taking cognizance against
the petitioners, was illegal and erroneous.

37. In both the complaint cases, the statement of Pramod Kumar Agrawal
was recorded on different dates. On-a perusal of both the statements of this
witness, | found that instead of trying to support the-contention of the complainant,
this witness tried to disclose various facts related to him and it is a matter of
surprise that in one case, the document Ex.P/27 was taken into evidence to show
that this document is forged, whereas, it was not related to the case of complainant
or it was not filed by the complainant in support of his complaint.

38. On a perusal of the statements of respondent No.1 and Pramod Kumar
Agrawal recorded in both the complaint cases, it appears that the trial Judge was
having no control over the proceedings and whatever the respondent No.1 and his
witness wanted to-disclose the facts, the trial Court recorded those facts. It
is duty of thé Magistrate to control the proceedings of its Court. The Presiding
Officer of the Court cannot sit in the Court with closed mouth and without apply-
ing his mind. Both the complaints filed in the Court of Judicial Magistrate First
Class and the statements of complainant and his witness recorded in both the
cases, clearly disclose that from the first date of hearing till the last date of hearing,
the Magistrate failed to apply-her mind and at the. time of recording of
evidence, kept mum and it appears that the party, was controlling the proceedings
of the Court, which is highly objectionable. If.the mind would have been applied
properly by the Magistrate, both the complaints could have not been filed in present
form. If the Magistrate would have controlled the proceedings, such type of
statements of complainant and his witness could have not been recorded. It isa
duty of the Judge to control the proceedings of the Court since beginning of the
case and pass appropriate orders in accordance with the facts and law. This case

- is an example of non-application of mind where the trial Magistrate discharged

some of the petitioners and thereafter, without going through the order of the
revisional Court, took the cognizance against other petitioners also whereas,
it was not directed by the revisional Court. The trial Magistrate took the
cognizance on the basis of similar set of allegations, facts and evidence,
therefore, committed a mistake. The Magistrate also passed the order of taking

- cognizance against the petitioners, was also against the law because, review of

the order in criminal cases is not permissible.
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39. The complaints, filed by the respondent No.1 and his statements and the
statement of his witness recorded in both the complaint cases, were not sufficient
to make out a prrma -facie case against the petitioners under various Sections of

the Act. There is no sufficient evidence in both the cases to take- cognizance

against the petitioners under the Act. It appears that the Magistrate took the
cognizance against the petitioners on the basis of compla.mts and not on the basis

of statements of complamant and his witness and th15 is totally against the provisions

of Sections 200 and 202 of the Code

40. It appears from the order dated 16 8.05 that the Maglstrate v1de order dated

16.8.05 took the cognizance against some of the accused persons under Sections
3(1)(8) and 3()(9) of the Act, but this order was.reconsidéred and the'cogmzance was
taken against those~accused under Sections 3(2)(2)-and 3(2)(v) of the Act apart from
above mentioned Sections. Such reconsideration of previous order was illegal.

4], This Court is of the view that even if-the facts of both the complaints and
the statenients of the respondent No.1 and his witness are taken into consideration
as it is, no offerice under thé above mentioned Sections and under Section 4 of the
Act would be prima-facie made out. The trial Court also took the cognizance
under Section 8(b) of the Act, but this Section does not: promde pumshment and it
only provides presumption as to the offences.

42.  There wereno sufficient a.llegauons to make out a prima-facie case under
various Sections -of the Act against the petmoners on the basis of both the com-
plaints, statements of.the complainant and his witness. Apart from this, on the
basis of acts committed before the enforcement of the Act, no.case can be
registered on the basis. of those allegations even though, the compldmt is filed
after the commeéncement of the Act. In view of all these facts, this Court is of
the opinion that the order of taking cognizance against the petltmners by the trial
Magistrate was erroneous:and illegal. * Since, no offence is made out against the
petitioners on the basts. of aliegations made in the complaints and the statements of

complainant and his witness, the case falls under the category of rarest of the rare

cases and if the ‘cognizance was taken, it would amount to abuse of the process.

43, For the aforesaid reasons, the petition filed under Section 482.0of the Code
is allowed and the proceedings of complaint case No.50/05 with the praceedings
of amalgamated complamt case, are quashed and the order passed by the Court
below of taking cognizance against the petitioners, is set aside and consequently,
the petitioners are dlscharged

Petition allow-ed.
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