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Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(1), Civil’
Procedure Code, 1908, Section 11 - Res judicata - Earlier suit was dismissed
on ground that premises was let out for non residential purposes, cannot be
evicted for residential purposes - Subsequent suit filed on ground for starting
business - ‘Suit & First Appeal dismissed on ground that subsequent suit is
barred by Res Judicata - Held - Matter in subsequent suit was not directly
and substantially in issue which was in the former suit - ‘Subsequent suit not
barred by Res Judicata - Matter sent back to Trial Court to decide suit on_merit.
[Mithilesh -Kumari v. Pashu Chikitsa Sahayak Shalya Prabhari, Niwari] ...1196

Accommodation Control Act, M.P. (41 of 1961), Section 23-A -
Bonafide requirement - Application filed for eviction from non-residential
premises for opening a cosmetic shop along with her married daughter -
Applicant aged about 70 years - Old age ipso facto would not mean that
need is not bonafide - Nature of business is required to be seen - No
experience.is required for doing this type of business - Even if it is held that
her business would fail in absence of experience it cannot be a ground to
hold that need of applicant is not bonafide. [Shyama bai v. Murlidhar]... 1790

Accommodation Control Act, M.P. (41 of 1961), Section 23-A -
Bonafide Requirement - Income of applicant - Applicant receiving income
Sfrom family pension and rent - Bonafide requirement cannot be dismissed
merely on the ground that she is.receiving some income which'is sufficient to .
satisfy her daily need. [Shyama bai v. Murlidhar] .. 17900

Accommodation Control Act, M.P. (41 of 1961), Section 23-A - Owner
- Tenant-admitting that suit shop is of applicant - Ownership of applicant
stood proved, .[Shyama bai v. Murlidhar] . ..1790

Accommodation Control Act, M.P. (41 of 1961), Section 23-A -
Perpetual Lease Deed - Application for eviction opposed on the ground that
lease was till the pleasure of tenant - Held - There is non-obstante clause
which is having meaning to nullify any contract to contrary - Even if any
agreement confrary to section is executed between landlord and tenant the
same would not have any sanctity - Application for eviction mairtainable.
[Shyama bai v. Murlidhar] ...1790

Accommedation Control Act, M.P, (41 of 1961), Section 35, Civil
Procedure Code, 1908, Order 47 Rule 1 - Review - In absence of any specific
provision for execution of order, provisions of C.P.C would be applicable -
Application for review maintainable. [Ashish Sahu v, Sushila Devi Chouhan]... 1278

Accommodation Control Act, M.P. (41 of 1961), Section 35 (New S.
35 has been substituted for the old one by M.P.A.C. (Amendment Act,
1983) - Rent Controlling Authority to exercise powers of Civil Court for
exécution of orders - Provides a complete forum in respect of execution of

2
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orders passed by RCA - All questzons falling. wzthm the purview af Section
47 of CPC are to be dealt with only by RCA avd none else. [Ashish Sahu v.
Sushila Devi Chouhan] ...1278

Adverse Possession - In order to establish plea of adverse possession,
the defendant ought to have proved his possession and must state that
dispossession of rightful owner was actual, exclusive, hostile and contmued
over the statutory period. [Jaswant Smgh V. Smt Dayamani] ..2080

Arbitration and Conclllatlon Act (26 of 1996), Section 11, Civil
Procedure Code, 1908, Section 11 - Res judicata - Application filed u/s 11
of Act for appointment of arbitrator - Application dismissed by ADJ - Order
not challenged. before higher forum - Fresh application filed u/s 11 of Act.

- before High Court for appointment of arbitrator - Held - At the relevant

time, ADJ was’ having jurisdiction to decide the matter - Order of ADJ ought
to have been challenged before higher forum - Once applicant has invoked
the jurisdiction of competent- Court and application was dismissed -
‘Subsequent application cannot be entertained merely on ground that now
the jurisdiction lies with High Court - 'Mubsequent application barred by
principle of Res judicata in the light of Supreme Court's judgment in \B.P. .
& Co.'s case - Application dismissed. [Chandreshwar Jha (M/S) v. Northern
- Coalfields Ltd.] 2136

_ Arbitration and Conclhatlon Act, (26 of 1998), Section 11(5) - %ee -
Consumer Protection Act 1986, “Section 12,. [Onental Insurance Co. Ltd. v.
Anjali Gupta (Ku.)] 2075

' Arbitration and Conciliation Act (26 of 1996), Sectlons 16, 34, 37 -

Territorial Jurisdiction - Arbitrator is under an obligation to decide the plea
of jurisdiction - Appellant carrying on business at Nagpur-and order was
also placed at Nagpur - Objection regarding territorial jurisdiction not

-decided by Arbitral Tribunal and also by Court - Held - Whole action of

Arbitral Tribunal without jurisdiction - Award set-aside - Appellant directed

to appear before Arbitral Tribunal - Appeal allowed .[ Lords Wear Pvt. Ltd., .

Nagpur v.M/s Anandkumar Devendra Kumar] L1771

Arbitration and Conciliation Act (26 ‘of 1996),-Sections 21 & 43 -
Arbitration Tribunal decline to pass award in favour of appellant and held
claim to be time barred - Application u/s 34 dismissed - Held - Arbitral
proceedings in respect of a particular dispute would commence on the date
on which a request for that dispute to be.referred to Arbifration is made. -
Determining factor in computing the limitation is the date when notice was
received by the respondent No.l & 2 raising the arbitral dispute - Appeal
allowed. [Prashant Kumar Sahu v. M/s. Optel Telecommunications 11d.]..1753

Arbitration and Conciliation Act (26 of 1996), Sections 34 & 36 -
Applicability of the Act - Respondent awarded contract but was not able fo
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‘complete it within stipulated period and thus a dispute arose - Yole Arbitrator
passed an award in favour of respondent - Petitioners challenged the award
ws 34 of the Act before the District Court Gwalior - Application for setting
aside the Award dismissed - Respondent filed application u/s 36 for
enforcement of the award - Held - As the petitioner has filed an application
u/s 34 of the Act for setting aside the award and the respondent filed an
application w/s 36 for enforcement of the award the parties have themselves
accepfed the applicability of the Act by their own conduct - Petition dismissed.
[Union of India v. M/s. N.I. Devani Builders Pvt. Ltd.] S 1692

Arms Act (54 of 1959), Sections 4, 25(1-B)(b) - Licence Jor acquisition
and possession of arrss - Applicant found in possession of knife - No notification.
issued u/s. 4 prohibiting acquisition, possession or carrying of arms of such
class or description in the specified area brought on record - Applicant cannot
be convicted - Revision allowed, [Shakir @ Govinda v. State of M.P] .. %68

Arms ‘Act (54 of 1959), Section 25(1-B)(b) - Acquisition or possession of
arms of specified description in contravention of Section 4 - Knife seized from
the possession of appellant not produced before Trial Court and not marked as
an article - Oral evidence regarding its size and specification not sufficient -
Appellant acquitted - Appeal allowed. [Kale Babu v. State of MP] . .. ¥44

Arms Act (54 of 1959), Section 25(1-B)(b) - Possession of arms of
specified description - Applicarit was having Khukri type knife in his hand
and was intimidating public - Nothing on record that blade of knife was
more than 6" long or 2" wide - Held - Courts below erred in holding that
applicant was found in possession of knife having blade of prohibited
dimensions as specified in notification issued w/s 4 - Applicant acquitted -
Revision allowed. [Lavkesh Reddy v. State of M.P)] _ : ... %56

Arms Act (54 of 1959), Sections 39 & 25 (1)(a) - Sanction - Country
made revolver seized - Weapon was incapable of firing .- Was not sent to
D.M. along with record - "Sanction not valid - Applicant acquitted for want
of valid sanction. [Races Khan v. State of M.P.] ... ¥37

Ashasakiya Shikshan Sanstha (Adhyapakon Tatha Anya Karmchariyon
Ke Vetano Ka Sandaya) Adhiniyam, M.P. (20 of 1978), Section § - Private
aided educational institute getting grant-in-aid - Sate Govt. issued circular that’
provident fund with regard to employees of aided institution with effect from
1.8.1982 would be the responsibility of the Management and not of the Mate
Govt. - Circular challenged on the ground that it is ultra vires the provision
contained in the "Section 5 of Adhiniyam - Held - Denying the liability by the
State Government to pay provident fund of the employees is clearly in
contravention with the mandatory provisions of Xection 5(2) of the Act - Circular
declared as ultra vires of the Act and quashed - Petition allowed. [Shri Kamla
Nehru Balika Uchchatar Madhyamik Vidyalaya v. State of M.P] ... 1656
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. Back wages - Award of back wages is not automatic and the Courts
are required to examine the facts and circumstances of the case - Pefitioner
willing to work but not permitted to work - Held - Petitioner entiiled to arrears
of salary and allowances w.e £01.12.2005. [Mahesh Kumar Swarnakar v. State-
of M.P] ..2038

Cantonments Act (41 of 2006), Section 29(1) - Qualg’ﬁcation for being
a member of Board - Name of appellant entered in electoral roll - However,
his father's name wrongly mentioned - Held - If appellant files his nomination
paper, Returning officer will have to apply his mind to aforesaid provision
and take a decision thereon - "Nince nomination paper was not filed, it was
premature for Mngle Judge fo express any opinion on merits of claim of the
appellant - Observations of ‘Ningle Judge that returning officer.cannot
consider nomination of cppellant are deleted - Appeal disposed of [Ramesh
Chouksey v. Union of India] ... 1887

Cantonment Electoral Rules, 2007, Rule 13 - Objections - Limitation -
Rule 13(1) provides that objection to an entry in electoral roll has to be
made within a period of 20 days from the date of publication - Rule 13(7)
expressly excludes the provision of Section 5 of Limitation Act - Application
Jiled by petitioner beyond period of 20 days for correction of name of his
Jather could not be. entertained. [Ramesh Chou.ksey v. Union of India] ...1887

Ceiling on Agricultural Holdings Act, M.P. (20 of 1960) - Section
4(1) - Transfers or partitions made after publication of Bill but before
commencement of Act - ‘%ale deed executed between 1.1.71 10 7.3.74 - Civil
Court cannot examine the question that whether the sale deed was -executed
fo defeat the provisions of Act - Only competent authority can examine such
question. [ Bhivji through LRs. v. Rajesh] ... 1199

Cigarettes and Other Tobacco -Productions (Prohibition of
Advertisement and Regulation of Trade and Commerce, Production Supply
and Distribution) Act, (34 of 2003), Section 7(5) - Restrictions on trade
and commerce in, and production, supply and distribution of cigarettes and
other tobacco products - Section 7(5) of Act, 2003 provides that every
package of cigarette or fobacoo product must contain nicotine and tar
contents along with maximum permissible limits thereof - Object of Act, 2003
is to create general awareness of ill effects of tobacco products - Object will
be frustrated unless provisions of Section 7(5) are enforced by U.O.I. as
early as possible. [Avinash v. Union of India] . 1725

Civil Courts Act, M.P. (19 of 1958) (as amended w.e.f. 15-4- 1983),
Sections 3, 6, 7, 13, 14, 15, 18 & 19 - Office of District Judge and Additional
District Judge - Although Courts of District Judge and Addl. District Judge
have been classified as two separate classes of Court but they belong to one
and same cadre - A.D.J. and D.J. exercise almost same judicial powers -

N
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District Judge has superintendence & control of all Civil Courts and power
" fo distribute business - In absence of D.J., senior most A.D.J. can exercise
such powers - W.ef 15-4-1983 office of D.J. and office of A. D.J. have been

equared in all respects with regard to powers, functions and dutzes [N.K.
Saxena v. State of M.P] 1144

Civil Procedure Code, (5 of 1908), Sectmn 11 - See - Accammodanon
Control Act, M.P. 1961, "Section 12(1)(P), [Mlthllesh Kumari v. Pashu Chlk]tsa
Sahayak Shalya Prabhari, Niwari] .. 1196

Civil Procedure Code, (5 of 1908), Section 11 - See - Arbitratron and "™

Conciliation Act 1996, Yection 1. [Chandreshwar Jha (M/S) v. Northern
Coalfields Ltd.] 2136

le Procedure Code (5 of 1908), Section 24 - Tramfer of Case - Husband
filed suit for Judicial seperation at Bhopal whereas wife resides at Indore -
Transfer of case from Bhopal to Indore sought on the ground that her parents
on account of physical problems of old age not in a position to accompany with'
her for defending the case at Bhopal - She is not in a position to afford traveling
and other expenses - Husband gave undertaking fo pay travel and other expenses
- Held - No evidence filed in support of health condition of her parents -
Application dismissed with direction to husband to pay traveling and other
expenses in advance to wife. [Radhika Bava v. Shailesh Bava] %48

Civil Procedure Code (5 of 1908), Sectlon 34 - Scope - If a lvan is for
commercial transaction, appellant is entitled to contractual rate of interest and
the court cannot limit rate of interest fo 6% p.a. - Held - - Appellant is entitled 1o
interest.at the rate of contractual rate of interest i.e. 15% o p.a. from the date of
decree till realization. [State Bank of India v. M/s. Siddharth Hotel] ...*61

Civil Procedure Codé_ (5 of 1908), Section 80 - Nofice - Object is to
enable the Yate to avoid unwanted litigation - ‘State has not raised the plea
of dismissal of suit for want of notice, in W} and contested suit on merits -
No issue was framed in this regard - Trial Court ought not to have dismissed
the suit. [Gowardhan Singh v. State of M.P.] ) : .. 1183

Civil Procedure Codé (5 of 1908), Section 100 - Substantial Quesnon -
of Law - Admission of plamt:ﬁ“ That name of plaintiff not mutated in revenue .
record - And plaintiff was dispossessed by Collector in the year 1987 - Does .
not raise any substantial question of law - Matter remitted back to Htgh

Court for framing proper questmn of law. [Mahant Ram Khilawan Das v, State
of M.P] ..997

Civil Procedure Code (5 of 1908), Section 100 - Substantial Questwn
of law - High Court cannot substitute the findings of the Courts. below with
its own findings unless there is total absence of consideration of material

" evidence. [Mahant Ram Khilawan Das v. State of M. P] ..997
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Civil Pfocedure Code (5 of 1908), Order 1 Rule 8 & Order 23 Rule
3 - Compromise in representative suit - Suit for injunction filed in
representative capacity - During pendency, suit compromised by some
plaintiffs - Compromise signed by counsel and not by all plaintiffs - Trial
Court rejected application to record compromise - Held:- Compromise signed

by counsel was valid as nobody raised objection even after publication of . '

notice in newspaper - Trial Court has exercised jurisdiction vested in it
improperly and acted illegally or with material irregularify - Order set-aside
- Revision allowed. [Indian Qil Corporation Ltd. v. Ramesh] ¥66

Civil Procedure Code (5 of 1908), Order 1 Rule 10, Order 22 Rule 4, 9

- Substitution of Legal Heirs - Application under Order 22 Rule 4, 9 along with
application under Section 5 of Limitation Act and setting aside- abatement filed
- Applications subsequently withdrawn with liberty to file application under Order
1 Rule 10 if law permits - Held - After withdrawal of applications filed under
Order 22 Rule 4, 9 & 11, appellant has no authority to bring such heirs on
" record under Order 1 Rule 10 r/w Order 22 Rule 10 - Application under Order 1
Rule 10 dismissed - Appeal stands abated against dead dejéndant/respandent
[Anoop Choudhary v. Smt. Usha Bhargava] ..1763

Civil Procedure Code (5 of 1908) - Order 6 Rule 17 - Amendment of
Plaint - Suit filed for eviction under Section 12(1)(a) and (c) - By amendment
relief for declaration of title and possession sought - Held - By amendment a
new case or new cause of action cannot be allowed to be settle - Plaintiff
cannot be allowed to convert his original claim into one of different character
- Application for amendment rejected. [Krishnarao Kavdikar (dead) through

his Lks. Ullas Kavdikar v. Smt. Sadhna Khanvalkar] - L1207
Civil Procedure Code, (5 of 1908), Order 6 Rule 17 - See -
Constitution, Article 226, [Keshma Philip v. State of M.P.] ...1366

Civil Procedure Code (5 of 1908); Order 9 Rule 13, Limitation Act,
1963, Section 12 Art. 123 - Application for setting aside ex-parte decree -
Limitation - Application for setting aside ex-parte decree o be fi led within
30 days - Provisions of Section 12 and exclusion contained therein will not .
apply to a proceeding under Order 9 RuIe 1 3 C F.C. [Mohan @ Munna Pachari
v. Jagdish Chandra Dubey] .. 1402

Civil Procedure Code (5 of 1908), Order 20 Rule 18 - Fmal Decree
- Preliminary decree passed in a suit for partition - Applicants filed an
application for. execution of decree - Commissioner was appointed to ‘give
effect to preliminary decree - Report submitted by Commissioner and
objections were filed by parties - Application for execution may be treated
as final decree proceedings. [Kamla Bai Patel (Smt.)v. Vidhyawati Patel]... 1809

Civil Procedure Code (5 of 1908), Order 20 Rule 18 - Final Decree
proceedings - Limitation - Proceedings for final decree can be initiated at
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any time - No limitation is provided .therefor. [Kamla Bai Patel (Smt.)v.
Vidhyawati Patel] - ... 1809

Civil Procedure Code (5 of 1908), Order 21 Rules 54, 66 -
Proclamation of Sale by Public Auction - Decree for payment of Rs.5,65,000
with interest passed against appellant/Judgment Debtor - No notice given {0
Judgment Debtor-before attaching their property - Property auctioned without
any notice fo J.D. - Held - At each stage of execution of decree when properly
is sold notice should be served upon-person whose property is being sold -
Any property sold without notice to the person is a nullity - All actions
pursuant thereto are liable to be struck down - No valuation of property was
carried out --No proclamation of sale was made as per provisions of M.P.
Civil Court Rules and Order 21 Rule 66 - There was no publication of sale -
Judgment Debtor directed to deposit Rs.15 lacs apart from the amount which
he has already deposited for satisfaction of decree - On payment of amount,
title to the property shall vest free of all encumbrances on appellant - Appeal
allowed. [Mahakal Automobiloes (M/s.) v. Kishan Swaroop Sharma]...(SC)1581

Civil Procedure Code (5 of 1908), Order 22 Rule 9 - Setting aside
abatement - Death of principal respondent informed by her Counsel on 94th
day from the death - Application for bringing her L.Rs. on record filed on
60th day from the date of information - Application not accompanied by
application for setting aside abatement - Appeal dismissed as abated with
_ liberty to file application for setting aside abatement - Application for setfing

aside abatement, along with condonation of delay filed - Held -Applicant/
appellant filed application for bringing L.Rs. on record within 60 days from
receiving information - Bonafides to bring L.Rs is apparent on record -
Applications allowed.- Abatemeny set aside - Appeal is restored on its original
number. [Laxmi Chand (deceased) through Lks v. Bhawati Bai] ...1305

Civil Procedure Code, (5 of 1908), Order 26, Rule 10A - See - Family
Courts Act 1984, Section 10. [Amar Sharma v. Smt. Seema Sharma] ...2008

Civil Procedure Code (5 of 1908), (amendment inserted w.e.f.
1.2.1977), Order 41, Rule 22 - The decree is entirely in favour of Respondent
- Though an issue has been decided against Respondent or a finding in the
judgment is against the Respondent - Held - Respondent has right to challenge
the findings in an appeal filed by appellant - Even without filing a cross
objection or cross appeal. [Executive Engineer (Vigilance), M.P. State Electricity
Board, Khargone v. Jaswant Singh] ...1187

Civil Procedure Code (5 of 1908), Order 41 Rule 27 - Additional
Evidence - No plea that documents sought to be produced by way of
additional evidence could not be produced earlier despite efforts diligently
made by appellant or such evidence was not within its knowledge - Appellant
had sufficient opportunity to bring evidence on record before Trial Court -
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Matter is entirely in discretion of Court, which is to be exercised judiciously
and sparingly - Application rejected. [Krishnarao Kavdikar (dead) through his
LRs Ullas Kavdikar v. Sadhna Khanvalkar] ...1207

Civil Services (Classification, Control & Appeal) Rules, M.P. 1966
- Collector being an appointing authority promoted the petitioner as Revenue
Inspector - Settlement Officer reverted the petitioner from the post of Revenue
Inspector o the post of Patwari - Powers of Collector or of disciplinary
authority has not been delegated to the Settlement Officer - Order passed by
Settlement Officer is without jurisdiction - Void ab initio - Order quashed.
[Chetanlal Thakur v. State of M.P.] ..1114

Civil Services (Classification, Control & Appeal) Rules, M.P. 1966 -
Order of reversion is an outcome of disciplinary action under the rules - The
power of the appointing authority or the disciplinary authority may be delegated
by the general or special order of the Governor and by the State Government -
Therefore, reversion order cannot be passed by the authority subordingte to the
appointing authority. [Chetanlal Thakur v. State of M.P] ...1114

Civil Services (Classification, Control and Appeal) Rules, M.T., 1966,
Rule 23 - See - Constitution, Article 226 [S.K. Verma v. State of M.P].. 1892

Civil Services (Classification, Control and Appeal) Rules, M.P., 1966,
Rule 29 - Rule 29 confers the power of review and clearly stipulates that the
said power can be exercised only by the authority superior to the authority
making the ordér. [Anil Soni v. State of M.P.] ’ ... 1636

Civil Services (Conduct) Rules, M.P. 1965, Rule 22(1) - Bigamous
Marriage - Government Servant cannot contract another marriage, without
prior permission otherwise it may amount fo misconduct - Rule does not
disqualify a citizen, who is aspiring to get an employment, it merely puts an
embargo to seek prior- permission to contract another marriage - Petitioner
had performed first marriage in 1964 and second marriage in 1967, prior to
entering into employment while he was not Government Servant - No case of
misconduct is made out - Order of compulsory retirement is set aside with
grant of back wages. [Kailashvan Goswami v. State of M.P] . ...1053

Civil Services (General Conditions of Services) Rules, M.P. 1961

(as amended w.e.f. 10-3-2000) - Rule 6(5) - Disqualification - Provides that
no candidate shall be eligible for appointment to a service or post who has
married before minimum age fixed for marriage - Appellant appeared in
examination conducted by P.S.C. for State Civil Services - He was not called
for interview as he solemnized marriage before the minimum age fixed for
marriage i.e. 21 years - Held - Though rule is not retrospective - But on the
date of marriage appellant was below the age of 21 years - Therefore, not
eligible for any service or post - Appeal dismissed. [Gendlal Patel v. M.P.
Public Service Commission] ...1040
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Civil Services (General Conditions of Service) Rules, M.F., 1961, Rule
12(b) & (c) - Inter se seniority of promoted Governmént Servant - According to
Rule 12(b), the inter se seniority of the promoted Government Servant has to be
reckoned from the date of his confirmation on the post on which he is promoted
- If two or more persons are confirmed with effect from the same date then the
appointing authority shall determine their inter.se seniority in service in which
they were included in the meritlist, if any, prepared for determining their suitability
for promotion and their relative seniorify in the lower service from which they
were promoted. [Devendra Bapna v. State of M.P.] - ...1942

Civil Service (Pension Rules), M.P. 1976, Rule 45 (a) - Persons to
whom gratuity is payable - Gratuity is payable fo the nominee - However,
Rule 46(1) provides that the nomination shall not be in favour of any person
or persons other than the famrly member of government servant. [Glnjabm V.
State of M.P] - .. 1167

Civil Service (Pension Rules), M.P. 1976, Rule 47 (6) - For grant of
family pension nomination is not necessary - Legally wedded wife of government
servant is entitled to receive family pension. [Girijabai v. State of M.P.] ...1167

Civil Services (Pension) Rules, M.P., 1976, (Work Charged &
Contingency Paid Employees) Pension Rules, M.P., 1979, Grah Nirman
Mandal Adhiniyam, M.P., 1972 (3 of 1973), Section 15, Housing Board

Regulations, M.P., 1977, Regulation 3 - Petitioner appointed as Time Keeper -

on 25.07.1973 as a Work Charge & Contingency Employee in the M.F. Housing
Board - Regularised on the post of Assistant on 14.03.1995 - Retired on
30.08.2003 but was denied pension - Held - Provisions of Rules 1976 & Rules
1979 are applicable to employees who have been rendered their services as
Work-Charge & Contingency paid employees also in the M.P. Housing Board -

Petitioner entitled for pension. [Satyanarayan Gupta v. M.P. Housing Board]...2046

Civil Wrong & Criminal Offence - Distinguished - Criminal
proceedings cannot be quashed merely on the ground that civil remedy is
available - In the matter of exercise of High Court's inherent power, the only
requirement is to see whether continuance of the proceeding would be a total
abuse of the process of Court. [V.C. Kaam Sukaesh v. Stateof M.P] - ...*70

Coal Mines Labour. Welfare Fund (Repeal) Act (27 of 1986), Coal

Mines Provident Fund Scheme, Payment of Gratuity Act, 1972, Section 7 )

- Entitlement of Gratuity - Petitioner an employee of Coal Mines Welfare
Organisation - Said Organisation was abolished and services of the petifioner
were transferred to a Company - After retirement petitionér filed claim before
the Controlling Authority for payment of gratuity - Controlling Authority

allowed the claim by holding that past services of the petitioner have not .

been properly counted - Appellate authority set-aside order - Held - There was a
specific provision in option exercised by petitioner that past services rendered
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in the Coal Mines Welfare Organisation that for the purposes of calculation of
gratuity shall not be counted - Thus petitioner not entitled for payment of gratuity
_ Petition dismissed. [Kedar Nath Mishra v. Appellate Authority under Payment of
Gratuity Act, 1972 and ‘Regional Labour Commissicner (C)] .. 1923

. Coal Mines Provident Fund Scheme, Payment of Gratuity Act, (39
of 1972) , Section 7 - See - Coal Mines Labour Welfare Fund (Repeal) Act
1986. [Kedar Nath Mishra v. Appellate Authority under Payment of Gratuity
Act, 1972 and Kegional Labour Commissioner ] . ¢ ...1923

Constitution, Article 14 - Scope - Mere differentiation or inequality
of treatment does not per se amount to discrimination - It is necessary to show
that selection or differentiation is unreasonable or arbitrary and it does not
rest on any ratjonal basis. [Manoj Kumar Pandya v. State of MP]J: ..1383

Constitution, Article 14, State Bar Council of Madhya Pradesh Rules,
1963, Rule 143-A - Maximum age for registration as an Advocate - State
Bar Couricil has not placed any material in support of prescription of maximum
age of 45 years for enrollment nor has any material been brought on record
fo establish as to how debarring entry of the persons above the age of 45
years would either benefit the legal profession or would adversely affect the
standard of the legal profession or polluted its sanctity - Rule is arbitrary
and discriminatory - And violative of Article 14 of Constitution - Rule declared
ultra vires. [Shekhar Seth (Dr.) v. M.P. State Bar Council] ‘ ...1974

Constitution, Articles 14, 16 < Right of selected candidate for &ﬁpainrment :

- Petitioner selected for the post of Additional Assistant Development
Commissioner and was placed at serial no. 17 of supplementary list - Persons
placed upto serial no. 16 given appointment - As one person did not join therefore,
one post was lying vacant - Petitioner not given appointment - Held - Although
a selected candidate has no right for appointment, however, there must be some
rational for not appointing person - Action of employer has to be in consonance
with Article 14 - No reasons assigned by respondent no.2 for not appointing
petitioner although post was lying vacant - Respondents directed fo appoint
petitioner with all consequential benefits - However, Petitioner shall not be entitled
for arrears of salary on the principle of No Work No pay. [Shyam Mohan Srivastava
v. State of M.P] - ... 1119

Constitution, Article 16 - Recommendations by D.PC. ~ Courts would
not interfere with assessment of D.P.C. unless the aggrieved officer establishes

that he was not promoted on account of malafide or decision was hit by’

Wedriesbury principles. [Jagdish Kumar Shrivastava v. State of M.P.] ...1141

Constitution, Article 16 - Resignation - Petitioner submitted resignation
making a request for its acceptance prior to expiry of period of notice -
Acceptance of resignation before expiry of period of notice not arbitrary.
[Sunil Thakur v. Hindustan Petroleum Corporation] ... 1452
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Constitution, Article 16 - Resignation - Withdrawal of - Resignation
once accepted cannot be permilted to be withdrawn as the relations of
employer and employee ceases with effect from the date of its acceptance.
[Sunil Thakur v. Hindustan Petroleum Corporation] .. 1452

Constitution, Articles 16, 309 - Promotion - Criteria adopted by D.PC.
is seniority cum merit which requires satisfying a pre-determined Bench Mark
- Petitioner could not be promoted as he was not able to qualify pre-determined
Bench Mark - Petitioner was rightly superseded. [lagdish Kumar Shrivastava
v. State of M.P.] ...1141

Constitution, Article 19 - Protection of certain rights regardingfreedom
of speech, etc. - Fundamental Right guaranteed under Article 19 is absolute but
subject to reasonable restrictions. [B.S.N. Joshi & Sons Ltd. v. State of M.P]... 1671

Constitution, Article 19(1)(g) - To practise any profession or.to carry
on any occupation, trade or business - Condition in N.ILT. that Firm should
have successfully executed work contract of similar type awarded by
MPPGCL / MPSEB / MPEB without any default - Held - Prescribing terms
and conditions and qualifications for tender does not permit interference to
be made by Writ Court - Action of tendering authority can be interfered with
only if it is found to be tainted with malice or is misuse of statutory power and
taken in arbitrary manner. [B.S.N. Joshi & Sons Ltd. v. State of M.P.] .. 1671

Constitution, Article 19(1)(g) - To practise any profession, or to carry
on any occupation, trade or business - Condition in N.IT. that enly ‘those
Firms shall be eligible if no litigation is pending - Held - Any rule, regulation

or condition which prevents a person from litigating his grievance in_a Court

of Law is unsustainable - Condition quashed as unjustified. [B.S.N Joshi &
Sons Ltd. v. State of M:P.] ..1671

Constitution, Articles 19(1)(g), 226 - Unaided Educat:anal Institution -
Fees Structure - Institution demanded bank guarantee and F.D.Rs for certain
sum - Demand was made on the ground that Fee Structure by Committee is subject
to judicial review - Held - No allegation that students can leave the college in
mid-stream - Judicial Review cannot be a ground or basis requiring petitioners
(students) to furnish bank guarantees/FD.Rs - Demand of bank guarantee or
ED.R. quashed - Petition allowed. [Priyanka Shrivastava v. State of M.P.]... 1641

Constitution, Article 166 - Directory or Mandatory - Provisions of
Article 166 are directory and substantial compliance with those provisions

are sufficient. [M. Balakrishna Keddy v. Director, CBI, New Delhi] ...1001 .

. Constitution, Article 226 - Admission in D. Ed. - Petitioners have passed
examination of Uttar Madhyama in Sanskrit conducted by Bhartiya Vidya
Bhavan, Mumbai - Minimum qualification for appearing in D.Ed. Course is
Higher Secondary School Examination or Equivalent Examination - Uttar
Madhyama Examination has not been equated with Higher Secondary
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Examination - Petitioners not entitled for admission to D.Ed. Course - Petition
dismissed. [Radha Mishra v. Secretary, Board of Secondary Education] ... 1101

Constitution, Article 226 - Admissions in Medical College - NRI Quota

- Wards - Petitioners admitted in Medical Courses in NRI Quota - Their -

admissions cancelled by Commitice on the ground that they are neither
children nor Wards of NRI - All the petitioners securing first division marks
in 10+2 Examination - Held - Term "Ward"-has been given broader meaning
by Supreme Court in the case of Ruchin Bharat Patel - Nothing on. record to
show that N.R.IL had acted with malafide. nmianner. - *Merit has not been given
complete go by - Admissions upheld - Decision ‘of Committee quashed Petition
allowed. [Ansul Tomar v. State of M.P.] ..1979

Constitution, Article 226 - Admission Procedure - State Govt. decided to
hold common entrance examination and centralized counselling instead of
College level counselling - Holding of entrance test cannot be found fault with
‘in view of clause 3.3 of NCTE Norms - Recourse to college level counselling
cannot be allowed. [Pitambra Peeth Shiksha Prasarani Samiti v. State of M.P.]... 1063

Constitution, Article 226 - Admission - Resp. No.l was given provisional
admission in College subject to approval by University - University cancelled
his admission as he failed in Pre-Law Test - Learned Single Judge held that resp.
No.l was wrongly admitted by College, therefore, petition disposed of with
_compensation of Rs.20,000/- - Order challenged in Writ Appeal - Held - Resp.
No.1 knew very-well that his admission was provisional - He was not kept in’
dark by College - He had chosen to obtain study at his peril - Moreover, he was
allowed to appear in examination of LL.B. Ist year under interim order of High
Court - In that examination he adopted unfair means and was debarred for
three years from obtaining education - Thus, no loss was caused to_him by the
act of College - Order set—as:de Appeal allowed. [Hitkarini Law College v. Ashish
Kumar Pathak] .. 1866

Constitution, Article 226 - Admission to B.Ed. Courses - I{blidity af Rules
providing 75% of B.Ed. seats shall be for residents. of M.P. and 25% for students
who are not residents of M.P. already upheld - Examination forms not issued by
University as enquiry with regard to domicile certificates submitted along with

Jorms is still in progress - Held - High Power Committee constituted for conducting

enquiry - Committee shall decide verification within fours weeks - Before passing
any adverse order, the committee shall hear concerned Principal or nominee of
institution and student who is likely to be aggrieved - After verification Separate

examination shall be held by University for eligible students - Petition disposed

of. [Yuva Vyayasayik Shikshan' Sansthan v. Jiwaji University, Gwalior] ...1056

Constitution, Article 226 - Affiliation of Institution - Petitioner applied
Jor grant of recognition for D.Ed. Courses to NCTE - During pendency of
application Union of India directed NCTE not to proceed with the matter -

I3

"




* INDEX ' : (35)

fEm, sg=e 226 — fufvear wsifden@a & w9 — UAFaMRATE ST —
sfaatey — A &1 Rifeear wagsal § AR B8 § aaw — Wiy g 9 e
AT 59 IR W PR fard f 3 iammang & 51 a1 Wam § ek 7 9 s+ wiiare
% — ol TRt 3 10+2 THhE ¥ new Aol B aiw Akfa 5 o — afifafRa - swm
A ¥ BRF ARG U @ 9Me ¥ Cafarer’ v & ame of B @ - afee
‘IR T TN B fav o T 5 warend 3 gafengef e & & fer - e
a1 yofa: sear 78 frar T — waw A 5 ) - Wil o frofa sfraftes -
arfaeT AR | (@Yge anR fa 3% s . 1979

- wfgem, aqwE 226 —~ wAW UGRAT = Y WHER A FAW WG
HISRERIT & WA W wiafea w4 W 7 diaga srefafeT sxm &1 fFofy faar
— FO9 Wl I WAL B ANG B @IS 3.3 B ATHR DY Aed Tal b —
HTore TR HIEFAfST Y JART 1 < 91 waey 2 | (Grarer $re fem wwel it
fa. 73 =) ..1063

HRem™, IeT 226 — WAW — weadl BAIG 1 B AEfAETe ¥ afaw waw
favafaenea @ aqAea & reefm faar — favaferag 7 Sva g9 favea & faan
aifn a8 M—of e § e B T o — REF vea =i 1 st
o vl puie 1 @Y o U N ASIdETe FWNT HAw AT @ o, gafaw arfusy
20,000 /— B TR B Wy FiverE ¢ — ey B Re ardiet 3 gAY <& —affeifa
— wreaeff i 1 3t axE Wt o i ST Haw i o — IW weTfdened gRT
R F A <@ T - S W B oifen W fremaes s e e — e
FfRe W 9w Ao B AfaRA ARy @ Ew TAuA Al oM Iy & W ¥ waw &y
AR & T — 99 e § SEN SfUd AT B oA R S 09 9 & f§y R
WIST R ¥ IfAepa fovam TR0 — 59 YR SN ASfdeed & Tl W DI A1 w1 IR g
TY — TR AR — i #oR | (Raereft &f @rae 1 sl $AR ues)  ..1866

wiems, wq=8T 226 — Qus. &I F wdw — Frow ey Suew @
o digs. ¥ 75% ¥ A9, & Il 37 @ 25% W 09 feenffal oY 59 @
frandy = €, @ fag R, 39 Fram 9 faefmar ¢f fafRa - fyafeerag g,
yrftrare yH©r 4= A Si" B aws ¥ W v 9 T 5 ™ — afifiaiRa
— W4 G STwNIR Ay &1 Tou — wiEft 4 wware W ' s — |t
#g 1 gfrgd Ry vRT o @ 9 WAt e @ Wem o Tifad ok
faemeff o =R 8 wwdar 2, B AN - FEOT B gvE fAvafierad o=
faenfefay ¥q s wdew @ — wifaw &1 FraeRT| (AT SaaTas e deerm
fa. shrarh fawafeenay, Tfeas) ...1056

Wfeens, agesT 226 — WM &7 WHEgE G — I A SLUS. UGHHA

B! IR WM B @ g wsia seame Ruer aReg (eEdE) of ameT -
AT B AT Ye @ IR ARG HH A IS 31 e R i gw Ama




(34) INDEX

High Court by interim order permitted petitioner to admit students at their own
risk-subject o decision of petition - Finally Writ Petition dismissed - Subsequently
recognition granted by NCTE in December, 2007 - Thereafier on the basis of
recognition petitioner applied for grant of affiliation fo Board of Secondary
Education for the year 2007-08 - The application was rejected by the Board on
the ground that petitioner had not completed 180 days of imparting training -
Held - Pefitioner without recognition cannot nurture idea to admit students -
When in final order relief was denied, petitioner cannot claim any benefit on the
basis of interim relief - Affiliation rightly rejected - Petition dismissed. [Siddhi
Vinayak College, Bhind v. State of M.P.] ..1645

Constitution, Article 226 - Alternative Remedy - In case of breach of
statutory provision, violation of fundamental rights and action taken to be
contrary to law - Interference under Article 226 can be made [Satya Prakashi
Parsadia v. State of M.P.] ..1092

Constltutlon, Article 226 - Alternatwe Remedy - Order wrthout
Jurisdiction - Order of removal passed by authority subordinate fo appointing
authority - Writ Petition dismissed by Single Judge holding that petitioner
can avail the alternative remedy of appeal - Held - Order of removal was
without jurisdiction - Alternative remedy of appeal is no bar for exercise of
Jurisdiction under Article 226 of the Constitution - Order of removal quashed
- It will be open for Appointing authority to pass fresh order in accordance

with law - Appeal allowed. [Ram Kishore Shukla v. State of M.P.] ..1364

Constltutlon, Article 226 - Alternative Remedy - Petition once admitted,
could not be dismissed on the ground of alternative remedy. [Bhuvneshwar
Prasad @ Guddu Dixit v. State of M.P/] ...1683

Constitution, Article 226, Civil Procedure Code, 1908, Order 6 Rule
17 - Amendment of Petition - Provisions of C.P.C. do not strictly apply to
proceedings under Article 226 - However, High Court while exercising its

power have to keep in mind the principles incorpordted in drjﬁzrent provisions
of C.P.C. [Reshma Philip v. State of M.P.] . ..1366

Constitution, Article 226, Civil Services (Classiﬁcq,tion, Control and
Appeal) Rules, 1966, Rule 23, Rajya Anusuchit Jati Ayog Adhiniyam, M.P.,
(25 of 1995), Section 9 - Alternative Remedy - Resp. No.6 belongs to S.C. Category
made complaint to. State 8.C. Commission against appellant that he deliberately
delayed writing of his A.C.Rs. and he was addressing and abusing him on the
basis of caste - Chairman recorded finding against appellant and directed

« Secretary to impose punishment of stoppage of two increments or of reversion -

W.F. dismissed on the ground of alternative remedy i.e. departmental appeal -
Held - Order was not passed in any departmental proceeding - No appeal against
order which has been issued purportedly in exercise of power u/ss 9 & 10 of
Adhiniyam - Order dismissing petition suffers from manifest irregularity. [S.K.
Verma v. State of M.P] ... 1892
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Constitution, Article 226 - Date gf enforcement of Act - No mandamus
can bé issued fo bring statutory provision into force when the date on which
it is brought into force is left to the discretion of Central Govt. - However,
Court can always issue mandamus to consider whether time for bringing a
provision of an Act has arrived or not. [Avinash v. Union of India]  ...1725

Constitution, Article 226 - Departmental Enquiry - Petitioner prayed for
departmental enquiry against respondent no. 3 on the ground that in an enquiry
he was found guilty for substituting the partnership deed by a new partnership
deed in which petitioner was not shown as partner - No opportunity of hearing
was given fo respondent no.3 in the enguiry - In subsequent enquiry no direct
evidence was found against respondent no. 3 - Decision of State Govt. not fo
start departmental proceedings against respondent no.3 is well founded - Petition
dismissed. [Ajay Arora v. State of M.P.] ..1163

Constitution, Article 226 - Estoppel - Notification shall make it clear
that children/wards of the employees of Adarsh School would be admitted as
days scholars only and such days scholars would not be entitled to any other
Jacility - Knowing well the terms of this notification petitioner sought
admission - Then he cannot be allowed to say that the relaxation given in
Javour of the children/wards of the employees though is correct but the benefits
could not be denied. [Master Shyam Kishore v. State of M.P.] ...*%35

_Constitution, Article 226 = Ground regarding maintainability of appeal
not raised - Held - Petitioner not taking the ground of maintainability of appeal
before all three authorities and even in writ petition cannot be permitted to raise
at the time of final hearing. [Prajapal Singh v. State of M.P.] ..1721

Constitution, Article:226 -~ Grounds to challenge constitutional vahd:ty
- If the act of repository of power-is in conflict with Constitution, or governing-

Act or general principles of law of land or it is so arbitrary or unreasonable -

that no fair minded authority could ever have made it. [M.P. Cement
Manufacturers Association v. State of M.P.] © .. 1665

Constitution, Article 226 - Locus Standi - Petitioner prayed for
departmental enquiry against respondent no.3 on the ground that he had
substituted the partnership deed by new partnership deed in which the name of
the Petitioner as partner was not mentioned - Held - Petitioner who is a liquor
contractor has no locus standi to invoke jurisdiction of High Court so as to
direct initiation of departmental enquiry which is essentially in the nature of
service matter - Petition at the instance of petitioner not maintainable as it is the
sole prerogative of employer to decide whether departmental enquiry has to be
drawn or nof - Petition dismissed. [Ajay Arora v. State of M.P.] ...1163

Constitution, Article 226, Nagar Tatha Gram Nivesh Adhiniyam, M.P.,
1973, Section 50 - Intention to prepare scheme -- After finalization of draft
scheme, final scheme published in Govt. Gazette on 28.03.2003 - It was

'y




,

INDEX - (39)
e, =87 226 — AW & wadq & fafyr — donfre Syewi o).

Tadq § R T8 WERY TN T8 6T 9T T 2, We 9% fafd, Ry 98 wadd

A A7 B, B WHR B (499 W BI$1 7 81 — a9y =ARrey I8 fram a9 wdan
THRY W IR FEdl © [ T4 AfifE4 & Suev & I ST WEd T 47 8 AT 6T |

(orforrer £, gffva sme ) . 1725

e, aneT 226 — FARf Wiy — zrﬁﬂﬁmaﬁmsﬁﬁw
fararfig wrig 9 wiefr 39 emR W % 98 Wi # W urr 1 5 s anfier e
@ WIF W 741 Arfier oo aftrenfia o R fawd ol &1 9@ wrfer @ s
¥ Tt gty AT o — ycaff HHie 3 B WiE 7 Y9I BT BIY AW Tol QA1 T4
o — yEEIadt o § yeaelf e 3 @ e o1 g w791 v - weneft maiw
3$ﬁmﬁwﬁumﬂmﬁwﬁaﬂ#aﬂ'mwmﬁvhgﬂﬁa: TIRDT
IR | @™ 3R . 7.9 =) ..1163

wfaumE, a8 226 — fag=er — m&ﬁ?ﬂrﬁuﬁwmw%ﬁim‘ﬂf
Wd @ Sl @ el / wawedl o) i smand feereff & wu § waw far sen
AR T amarelY faemeff el o gRAT @ TeeR TE R — IRl F aftrgE @ wat
B AR TAIHL YA forar off — 79 IW A7 FHow B ATANT TE G A7 "ot @ [H
FHaRal & st / sfouret & e § Y g € 7, quft v 2, feg ot ¥ R
81 foor o7 W@ 8 | (AR @M [FR f3 9.5 ) ---*35

WY, BT 226 — IR F OeiTar. & dde § ameaR 98 o[ —

. sfafeaifRa — arh 9 arfie 3 Qwviigar o1 R 9AT witeRal @ wwa =€ Ser

AR Re wfrer 9 6 78 o, oiftm gae @ a9g Sor 9 @t 98 € o I |
(gomare RiE fa A9 wow) 1721

faar, ag=es 226 — WioA@ duam Y gA W @ IER - af
vifaa & o &1 & A ar wh affm @ <o ) fafy @ weire Rl @
fadng  ®, 71 9% O HIAET A1 oRE R 5 B8 AW A e ardt Tt S
m’ahaiﬁwmml(qw Hiie AmeaE (ENETE 3 7. W) .. 1665

wﬁaﬁﬁi@azza—gﬁmﬁmarﬁmﬂ — g A e FiE—3
? faeg Faria g @) T 5 AR W) 3 5 S Arier) R @ v W
Ta1 Ariler) fae uftmenfis & o o el &1 1 Arfier @& w0 § 6 gear
TR ot — ARy — I WY U6 TRE BT dheR 2, 9w e © W SARER
B WA w0 g fawrfa Wi ot 5 ORe: @ @ A ) wafa @ A R g

. O T AR ST SR &1 AWeR 981 @ — areh & IR0 W) gt Oy e F6ife

mﬂwﬁﬁmmwﬁmﬁmmﬁm%ﬁiwﬁwﬁam%
ﬁaﬁmﬂ%"f aﬁmmﬁm(mmﬁﬁqy ﬂm) ..1163

Wﬁ'im :ﬂﬁazzs Wﬂmmﬁﬁmm AH., 1973, NI
so—wﬂﬂﬁmaﬂ%aramm A & AT B 3R WY 91 D 9aeid AR W
HRENT TET ¥ 28.03.2003- BT WA — I fAaa (ar mar & @ orvT § uaeRm




(40) INDEX

stipulated that scheme would come into operation w.e.f date of publication
in Gazette - Held - Scheme would be treated as come into existence on 28.03.2003,
[Mahavir Grih Nirman Sahkari Sanstha Maryadit v. State of M.P.] ...1603

Constitution, Article 226 - Physical Training Instructor - Equal Pay
Jor Equal Work - Similarly situated Physical Training Instructor and Teacher
have already been given UGC scale - Question of Nature of duties of Physical
Training Instructor with the duties of Teacher has already become fait accompli
- Single Judge. allowed petition with the direction to grant pay scale of UGC

Teachers - DB found no ground for interference - Appeal dismissed. [State of -

M.P. v. Kamesh Chandra Bajpai] ...1350

Constitution, Article 226 - Public Interest Litigation - Locus Standi -
Public Interest Litigation Petition filed against resp. No.2, Revenue Minister,
for C.B.I enquiry regarding acquisition of disproportionate assets - Held -
Although allegations of criminal record of petitioner, his personal interest as
competitor in business and his acting as a proxy of another political rival,
yet same requires keen scrutiny before discarding lis. [Anil Bansal v Central
Bureau of Investigation ] .. 1952

Constitution, Article 226 - Regulanons of Medical Council of Iudm, 2000, -

Clauses 3, 7 & Note (a) - MBBS Course - Attending classes is one thing and to
become eligible in appearing in the examination is altogether different thing -
Petitioners passed lst professional examination in supplementary examination -
Although they had attended classes with main batch but they were not allowed
to appear in second professional examination - Held - Terminology used in
clause 7 joining of main batch’ cannot be given undie emphasis - Passing in

1st professional examination is compulsory before proceeding to second

professional examination - Petitioners cannot be permitted to appear in

examination unless they complete 18 months regular training and pass the first.

MBBS Course - Petition dismissed. [Muniraj Patel v. State of M.P] ... 1377

Constitution, Article 226 - Service Law - Resp. No.6 appointed as
Assistant Professor in Orthopaedics - Appointment. challenged by petitioner
on ground that resp. No.6 has obtained M.S. (Orthopaedics) degree from
Jiwaji Umverszty, Gwalior which is not recognised by Medical Council of
India - Held - Resp. No.6 was given admission in Orthopaedics from All
India quota and subject of Orthopaedics is being taught in Jiwaji University
Sfor last 35 years - State Govt. has been giving appointment to persons
obtaining degree from Jiwaji University - Admittedly, the course of
Orthopaedics in Jiwaji University not recognised by Medical Council of India
and thus when the Medical Council of India and M.P. Medical Council slept
over the matter and permitted to commit illegality resp. No.6 cannot be made
fo suffer on that count - Petition dismissed., [Omprakash Lakhwani (Dr.) v.
State of M.P.] ...2003
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Constitution, Article 226 - Tender - Disqualification in technical bid -

Petitioner claimed experience of work by its lead partner as ‘Sub-Contractor -
. Condition of eligibility criteria required work in same name and capacity - Held
- Experience as contractor can not be equated with that of ‘Sub-Contractor -

Unless the decision is arbitrary, unfair or based on malafides, the court will not
interfere in decision taken in commercial matier relating fo confracls - Petition
dismissed. [Niraj Pratibha J.V. v. Indore Development Authority] ...2013

Constitution, Article 226 - Transfer - Petitioner challenged her transfer
- Another transfer order was passed during pendency of the petition -
Application for amendment of Petition dismissed as subsequent transfer order
raised a fresh cause of action and writ petition dismissed as infructuous -
Held - Material facts. remained the same - There was only alteration of one
material fact that another transfer order was issued - Amendment should be
allowed for the purposes of deciding real controversy in issue between the
parties - Amendment allowed and matter remitted back to "Sngle Judge for
deciding writ petition on merits. [Reshma Philip v. State of M.P.] ...1366

Constitution, Articles 226, 227 - Difference of Opinion - Scope of -

Third Judge - Both the Judges of Division Bench came to the conclusion
that tendered votes can be opened and there is no divergent opinion on said
question - Third Judge cannof go into the question that whether tendered
vote can be opened or net. [Kailashi v. Smt. Bharosi Bai] ... 1586

. Constitution, Articles 226 & 227 - In those cases where factuai'

disputes are involved it would not be permissible to deal with them in a Writ
Petition - However petitioner shall be free to take legal recourse by filing a
civil suit or by approaching any other forum as permissible under the law.
[Veerpal Singh Gurjar v. Insurance Ombudsman for M.P. & Chhattisgarh]... 1155

Constitution, Articles 226, 227, National Highways Act (48 of 1956),
Sections 3-H, 3-G - Determination of compensation - Public Interest Litigation
Petition filed alleging discrepancies in determination of compensatior amount
- If amount determined by competent authority is not acceptable to either
party, the same may be determined by arbitrator appointed by Central Govt.
on application of either party - Dispute is in the realm of individual entitlement
and cannot assume character of PIL. - Petition dismissed. {Kanhaiyalal Patel
'v. Union of India] o ...1932

Constitution, Articles 226/227 - Object of Prime Minister National
Relief Fund - It is working in larger interest of public and help is being
provided to needy people - A discretionary fund of PM and is being managed
by trust and not bureaucratic machinery - Relief Fund is not subject matter
of any review by Courts - No allegation that Relief Fund is under
mismanagement or is not functioning properly or the funds are not reaching
the needy persons - Observations made against fund or mismanagement of
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Jund are ‘expunged. [Secretary; Prime Minister National Relief Fund v. Gopal
-Das Nayak] L B .. 1352

Constitution, Articles 226/227 - Prime Minister National Relief Fund

- Interest can be awarded in a case where some debt is payable or amount is
legally payable - Interest cannot be awarded where amount is distributed
Jrom discretionary fund. [Secretary, Prime Minister National Relief Fund v. Gopal
‘Das Nayak] ...1352

_ Constitution, Articles 226, 227 - Scope of interference with the findings
of Industrial Court - High Court in exercise of its powers under Articles 226
- & 227 of Constitution cannot reappreciate the evidence led before Industrial
Court and come fo a different conclusion - High Court can interfere with the
JSindings of Industrial Court only if it comes to conclusion that Indistrial
Court has acted beyond its jurisdiction or in violation of principles of natural
- Justice or where there is an error apparent on face of record. [Asbestos Janata
Mazdoor Union v. Eternit Everest Ltd.] ... 1905

Constitution, Articles 226/227 - Voluntary Retirement - Petitioner
applied on 01.09.2005 seeking voluntary retirement w.e.f. 01.12.2005 -
Application accepted on 05.10.2006 - Petitioner withdrew the said application
. on 06.10.2006 - Held - Premature acceptance of application for voluntary
retirement would not impede or deny his right to.withdraw application before
“the effective date - He had right to withdraw or revoke it before it became
effective - Not allowing the petitioner to withdraw the application for
voluntary retirement is wholly illegal and unjustified - Order quashed -
Petitioner directed to be reinstated - Petition allowed. [Mahesh Kumar
Swarnakar v. State of M.P.] ...2038

Constitution, Article 233(2), Uchchatar Nyayik Sewa (Bharti Tatha
Sewa Shartein) Niyam, M.P., 1994, Rule 7(1)(c) - Qualification for
appointment as District Judge entry level - Whether an Advocate who has
put in seven years of practice but has been appointed as Public Prosecutor
or Asstt. Public Prosecutor or Asstt. District Public Prosecutor is eligible jor
appointment as District Judge (Entry Level) by way of Direct recruitment -
Held --As per rules framed by Bar Council, a Law Officer of Yate Govt. is
quahf fed to be admitted as an Advocate if by terms of his appointment, he is
required to act and plead in Courts on behalf of Nate - If person has been
enrolled as an advocate and thereafter appointed as P.P. /A.PP. / AD.PP
and by terms of his appointment continues to conduct cases on behalf of
‘Mate Govt, before Criminal Courts, does not cease to be an Advocate within

- meaning of Art.233(2) of Constitution and Rule 7(1)(c) of Niyam, 1994. [Jyoti
Gupta (Smt.) v. Registrar General, High Court of M.P.] .. 1711

Constitution, Article 309 - Conditional appointment order - An
employee who accepts appointment on certain terms and conditions, can not

w
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- turn around and claim benefit without fulfilling the criteria. then the same

has’its own binding - Respondent appointed on a specific stipulation that
unless he passes Hindi Typing Examination or completed 40 years of age,
whichever is earlier will not be entitled for regularization, unless fulfills
conditions laid down'in appomtment order - Decision in Dongar SNingh

" Pawar's case does-riot ldy down correct propos:tlon of law - Appeal allowed.
- [State of M P.v. Vinod Mohan Shnvastava] 1869

Constltutlon, Article 309 - Grant of -benefit of Second Time Bound
Promotion - Entitlement - Petitioner not granted the benefit of Second Time
Bound Promotion - Learned Sngle Judge directing for grant of Second Time
Bound Promotion to the petitioner - Held - In matter of grant of Time Bound
Promotion, the DPC is required to make an over all assessment of performance
of each candidate by adopting same standard, yardsticks and norms - Process
of assessment is vitiated either on the ground of bias, malafides or
arbitrariness - No allegation of malafides or arbitrariness - Not entitléed for

grant of ‘Second Time Bound Promation - Appeal allowed. [State of M.P. v.

Subhash Chandra Agrawal] .. 1900

_ Constitution, Article 309, Land Revenue Code, M. P 1959, Sectmn
104(2) - Disciplinary Authority - Petitioner working as Patwan - He was

removed from service by 'Sub Divisional Magistrate after holding departmental
. enquiry - Held - Collector is the appointing authority and removal of Pefitioner
by “Sub Divisional Magistrate not proper - Notification to that effect.issued

by ‘Sate Govt. will not have the effect of damaging substantive 'Sction 104(2)
= Petitioner directed to be reinstated with 50% back wages - Competent
Authority is free to pass appropriate order in accordance with law - Petition
allowed. [Vinod Kumar Khare v. State of M.P.] ... 1436

Constitution, Article 309 - Recovery - Respondent worked as
‘Mtenographer (Ordinary-Grade) till 28.03.95 in Income Tax department -
‘Subsequently appointed as. L.D.C. and regularized on the said post -
Respondent given pdy protection for the post of Menographer as pay of
‘Ytenographer was higher - Subsequently order of pay protection withdrawn
and recovery directed to be made from the salary of the respondeni - Held -

No recovery can be made from the salary as respondent did not misrepresent =

and actually worked on the pust of Menographer till 28.03.95 - Petition
disposed-of. [Union of India v. C. Samuel] ...1619

Constitution, Article 311 - Back Wages - D.P.C. kept the

recommendations of petitioner for promotion in sealed cover as he was facing

criminal trial - Later on, petitioner acquitted for want of evidence - Pefitioner
given notional promotion with seniority as he was found suitable after opening

_ of sealed cover - Back wages not given on the ground of no work no pay -

Held - Respondents have not made any exercise to determine whether petitioner

i
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in the light of judgment could be said to have been found blameworthy in least
or totally unblameworthy - Claim of petitioner could not have been legally
declined without assigning any reason - Respondents directed fo decide the matter
- Petition disposed of. [R.P. Upadhyaya v. State of M.P.] ...1985

Constitution, Article 311 - Distinction - ‘Muspension of sentence and
conviction - Petitioner convicted Uis 13(1)(d) r/w 13(2) of Prevention of Corruption
Act - Sentence suspended in appeal - ‘Siow Cause Notice issued as fo why he
should not be drspensed with service - Notice challenged on the ground that sentence
is suspended Held - There is distinction between suspension of sentence and
conviction - Order suspending sentence by no stretch of imagination can be said
fo be an order of stay of conviction - Issuance of Show Cause Notice cannot be

- flawed - Appeal dismissed. [Umashankar Singh v. Union of India) ...1360

Constitution, Articles 311, 226 - Departmental Enquiry - Appreciation
of Evidence - Not permissible for High Court to re-appreciate the evidence
and come to a different conclusion - Re-appreciation of evidence is permissible
only when evidence does not establish the conclusion arrived at by authorities
or the conclusion is such that no prudent person can arrive at the same.
[Ram Prakash Trademen v. State of M.P.] .. 1072

Constltutton, Articles 311, 226 - Departmental Enquiry - Penalty -

Punishment imposed by authorities can be interfered with only if punishment

is shown to be so harsh and excessive, it warrants interference as it shocks

the conscious of the Court. [Ram Prakash Trademen v. State of M.P.]...1072

Constitution, Articles 311, 226 - Departmental Enquiry- Petitioner
member of MF, posted in sensitive area i.e., ATC Tower at Airport Bairagarh
- Found in company of a lady in his barrack - Witnesses examined in presence
of Petitioner - Petitioner was allowed to cross examine them - Petitioner could
not point out any specific irregularity or illegality with regard to manner in
which enquiry was conducted - Departmental Enquiry was conducted in
accordance with rules after following principles of Natural Justice - Petition
dismissed. |[Ram Prakash Trademen v. State of M.P.] ...1072

Constitution, Articles 341,342 - Cancellation of Caste Certificote - High
Power Committee cancelled caste certificate as petitioner does not belong to
Halba/Halbi but Kosti community which is a backward Class - Petitioner
claimed protection under Milind's Case - Held - Apex Court had extended
benefit only to the Doctors who had already carried out their studies and
had also obtained degree - Petitioner cannot be given protection by directing
employer for not taking any action against petitioner as employment was
obtained by submitting a false certificate - Petition dismissed. [Domudas
Dhakate v. State of M.P.] ...1448

Constitution, Estoppel - Petitioner participated in selection process

* after understanding the Rules - As he could not secure employment, he cannot
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be allou_«'ec? to challenge the constitutional validity of Rules. [Shailesh Kumar
Sahu v. State of M.P.] : ... 1138

Consumer Protection Act (68 of 1986), Section 12, Arbitration and
Conciliation Act, 1996, Section 11(5) - Insurance policy - Whether after availing
remedy under Consumer Protection Act and having award in her favour
respondent can have recourse to proceed under arbitration - Held - Sate
Consumer Grievances Redressal Commission itself has given liberty to respondent
fo approach for arbitration - Apart from this, writ petition challenging order of
appotntment of arbitrator was withdrawn by appellant - Therefore, appellant
can rnot be allowed to raise objection about arbitration proceedings - However,
since appellant was ex parte before arbitrator - Award set-aside on payment of
cost - Appeal allowed. [Oriental Insurance Co. Ltd. v. Anjali Gupta (Ku.)]  ...2075

Cooperative Societies Act, M.P., 1960 (17 of 1961), Section 58-B
(As amended w.e.f. 05.05.2005) - Petitioner retired on 31.08.06 from the
post of Mupervisor from Zila ‘Sahkari Kendriya Bank, T ikamgarh - Number
of employees including the petitioner Jound responsible for indulging in
misconduct of defalcation - At the instance of Bank RRC issued by Collector
against the petitioner - Petitioner has challenged RRC in W.P - Held - No
opportunity of hearing given prior to issuance of RRC as per the provisions
of first proviso of ‘Section 58-B - Bank was not entitled fo make a request to
the Collector for issuance of RRC - Such order shall be passed by the Registrar
- RRC issued by the Collector af the request of Bank was without Jurisdiction.
[Harcharan Rajpali v. The Collector, Tikamgarh] ... 1702

Co-operative Societies Act, M.P., 1960 (17 of 1961), Section 64 - Dispute
~ Alternative Remedy - Election in respect of District Co-operative Krishi Evam
‘Gramin Vikas Bank ‘Shivpuri challenged on the ground that percentage of
reservation of delegates is determined to the extent of 90% - Held - Reservation
of membership in the election process should not exceed more than 50% - When
glaring infirmities are found in the matter of fixation of reservation over and
- above, the proportionate reservation, writ petition may not be dismissed on the
ground of alternative remedy. [Kalyan Singh v. State of M.P] ... 1406

Co-operative Societies Act, ML.P. 1960 (17 of 1961), Section 77 (3)(a)
- Qualification for appointment as Chairman - Respondent no.2 has worked
Jor more than 5 years as A.D.J. and District Judge - He is qualified to be
appointed as Chairman. [N.K. Saxena v. State of M.P] ...1144

Cooperative Societies Act, M.P., 1960 (17 of 1961), Section 84-A -
Registrar is competent authority fo make request fo_the Collector for recovery of
amount as arrears of land revenue and not the Society - Neither certificate was
issued by Registrar nor Registrar had determined or ascertained the amount as
recoverable as an arrears of land revenue - Issuance of RRC by the Collector
was without jurisdiction. [Harcharan Rajpali v. The Collector, Tikamgarh| ... 1702
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Criminal Law Amendment Ordinance, 1944 - Sections 3, 4 - Attachment of

Property - District Judge - Ypecial Judge has passed ad-interim order Ufs 4 of

. - Ordinance for attaching the property - No charge sheet was filed before "Yecial
Judge - Held - "Special Judge is empowered with the powers of District Judge under
' the Ordinance. of 1944 only when the said Court is trying the offence punishable

under Prevenﬂan of Corruption Act - No charge sheet was filed when impugned
order of attachment was passed - Order passed by Ypecial Judge without jurisdiction
= Appeal allowed. [VK. Brahamankar v. Special Police Establishment] .. 1511

Criminal Procedure Coﬂe, 1973 (2 of 1974), Section 91 - Production
of documents - Court must see that apart from necessity, desirability is also
one of the two factors. [Map Auto Ltd. v. Anil Kumar Jain] . .. *¥34

Cr:mmal Procedure Code, 1973 (2 of 1974) - Section 125 - Delay
cannot be as a bar in filing of the application for maintenance - Both the

. parties have not filed any case for divorce which makes it apparent that the

pit fall of their marriage lies in clash of egos - Its also explains the inordinate
delay of 25 years in filing of application Jor maintenance - Applzcatwn
allowed [Shobha v. Krushnakant -Pandya] . : .. 1299

Criminal Procedure Code, 1973 (2 of 1974) - Sectlon 125 -
Maintenance - Merely denying the claim on hyper technical grounds would
be taking undue advantage of the provisions of law to twist the beneﬁciai
aspects of 'X. 125 of the Code. [Shobha v. Krushnakant Pandya] ..1299

Criminal Procedure Code, 1973 (2 of 1974), Section 125, Muslim
Women (Protection of Rights on Divorce) Act, 1986 - Claim for maintenance
by Muslim women who is not divorced - Held - Application for maintenance

by such Muslim women is mamtamable - Revision allowed. [Jumana Bai v.
Mushtaq Ali] : ..1839-

Criminal Procedure Code, 1973 (2 of 1974) - Section 125 (4) Wife

stated before the court that she was willing to reside with her Husband - Husband
refused to take her back, stating that since he had been living alone for more
than 25 years - He was no longer interested in taking. her back - Trial Court’s
conclusion that wife was not willing to reside with her husband without just

cause - Finding is incomprehensible. [Shobha v. Krushnakant Pandya} ... 1289
Criminal Procedure Code, 1973 (2 of 1974), Section 154 -

Contradiction about lodging of ELR. - Effect of such contradiction has to
be viewed in light of facts and circumstances of each case - In some cases it

may prove fatal whereas in some cases it may not have the same e_ﬁ’ect [State
of M.P. v. Gopal Singh] ) .. 1265

Criminal Procedure Code, 1973 (2 of 1974), Section 154 - ELR. - Cryptrc
and anonymous oral message, which did not in terms, specify cognizable ojﬁznce
‘cannot be treated as FIR. [State of M.P. v. Gopal Singh] ] .. 1265
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. Criminal Procedure Code, 1973 (2 of 1974), Section 154 - Two ELR.s

- First report discloses that husband is pressurising to sign blank papers -
"Second report discloses as to how husband and his relatives demanded dowry
and how she was harassed - If certain facts constituting the offence were not
disclosed at the first available opportunity - On this ground proceedings can
not be quashed [Shakuntala Sharma v. State of M.P.] 1320

Criminal Procedure Code,. 1973 (2 of 1974), Sections 161 & 162 -
‘Matement recorded u/s 161 of Code cannot be used for impeaching the
credibility of defence witness - Even when defence witness was initially a
prosecution wiiness and prosecution did not choose to examine such witness.
[Manoj v. State of M.P.] . ..2093

Criminal Procedure Code, 1973 (2 of 1974), Section 167(2)' -
Compulsive release - Application for grant of bail filed after expiry of 90
days - Application not decided on’ the-same day - Charge sheet filed on the
Sfollowing day - Application rejected by the Trial Court - A'S] rejected the

" revision - Held - Applicant's right would have been extinguished only in case
if he failed to furnish bail - As no bail order was passed on the same day,
therefore, applicant is entitled to be released - Application allowed. [Mahesh
v. State of M.P.] ..*¥46

Criminal Procedure Code, 1973 (2 of 1974), Sectlons 173, 482 -
Further investigation - Quashing of proceedings - Charge-shéet filed against
applicant before ‘Special Judge returned back for presentation before the
Court of Special Magistrate - Fresh Charge-sheet filed after recording
statements of discharged accused persons as witnesses - Held - C.B.I could
have conducted further investigation only with due permission of Court -
However, merely because C.B.I. had conducted further investigation without
prior permission, it would not be sufficient to vitiate cognizance unless it is
shown that such an investigation has caused any prejudice to applicants or
had resulted in miscarriage of justice - Pefition drsmrssed [Shamsher Singh

Mangat (Lt. Col.) v. State of M.P.] o ...2141

Criminal Procedure Code, 1973 (2 of 1974), Sectmn 174 - Inquest
Report - Scope of Section 174 is limited in scope and is confined to the
ascertainment of apparent cause of death - Details of overt act are not
necessary to be recorded in inquest report. [State of M.P. v. Gopal Singh]... 1265

Criminal Procedure Code, 1973 (2 of 1974),.Sections 190, 319 -
Charge-sheet has been filed before Magistrate for the offences exclusively
triable by Court of Sessions - Application u/%. 190, 319(2) CrP.C. filed
before Magistrate for proceeding against applicants - On the basis of enquiry
Magistrate took cognizance against applicants - Held - Case instituted on
police report which is exclusively triable by Court of dessions, Magistrate
has no option but to commit the case for trial or to order for further
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investigation - Holding of any enquiry by Magistrate not provided - Order
taking cognizance set aside - Petition allowed. [Mangilal v. State] ...1549

Criminal Procedure Code, 1973 (2 of 1974), Section 193 - Cognizance
of Offences by dessions Court - Committal proceedings before Special Court

are mandatory - Proceedings cannot be quashed in those cases where charge -

sheet was filed directly before "Specidl Court in view of judgment passed in
Anand "Swaroop Tiwari unless occasioned failure of justice. [Bhagwan Singh
v. State of M.P] ..1514

.Criminal Procedure Code, 1973 (2 of 1974), Section 197 - Sanctton
Jor prosecution - Applicant working as Earpanch Money was allotted for
carrying out ceriain works - Neither work was completed nor money was
refunded - Held - Proceedings would not be vitiated on account of non
compliance of Section 197 when there are grave charges of corruption and
mis-appropriation involved. [Prahladsingh v. State of M.P.} ... 1287

Criminal Procedure Code, 1973 (2 of 1974), Section 200 - Complaint
filed against applicants alleging that departmental enguiry was initiated against
him on false allegations and he was dismissed from service - Held - Non-applicant
No.1 failed to establish that how the departmental enquiry was initiated on false
allegations and that too with an ulterior motive - Taking of cognizance illegal
and erroneous - Petition allowed. [Saubir Bhattacharya v. Jai Prakash Kori] ...1849

.Criminal Procedure Code, 1973 (2 of 1974), Section 200 - Complaint
- It is'the duty of Magistrate to see as to whether criminal complaint is filed
in proper form and whether any person has been made accused improperly
or illegally. [Saubir Bhattacharya v. Jai Prakash Kori] ...1849

Criminal Procedure Code, 1973 (2 of 1974), Section 200 - Statement

of complainant - Satement of complainant recorded and case was adjourned -
for recording of statement of remaining evidence of complainant - "Matement

of complainant recorded Jfor the second time on subsequent dates - Recording
of second statement of complainant with an intention to fill up lacunas not
proper. [Saubir Bhattacharya v. Jai Prakash Kori] ... 1849

Criminal Procedure Code, 1973 (2 of 1974), Sections 2¢0, 202 -
Postponement of issue of process - Trial Magistrate recorded the statement
of complainant and postponed the case for recording of evidence of remaining
witnesses - On next date complainant expressed that he doesnot want to
examine any other witness - Trial Court after considering the allegations
made in complaint and the statement issued process against applicants - Held
- It cannot be said that Trial Court committed any illegality or irregularity.
[LML Limited v. Kailash Narain Rai] ...¥33

Criminal Procedure Code, 1973 (2 of 1974), Section 204 - Issue of
Process - Issuance of process is not interlocutory order - Petitioners have
efficacious alternative remedy. [LML Limited v. Kailash Narain Rai] ...*33
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¢s. ' INDEX .
- Criminal Procedure Code, 1973 (2 of 1974), "Xections 211,222 - Minor
Offence - Offence punishable U/s 307 of LP.C. is not minor offence of 302

of LP.C. - Accused cannoft be convicted U/s 307 of LF.C. in absence of charge.
[Dulichand v. State of M.P.] ) ...*31

Criminal Procedure Code, 1973 (2 of 1974), Sections 216, 397 -
Interlocutory Order - Alteration of Charge - Prosecution Jiled application
under "Yection 216 of Code for framing additional charges - Trial Court Sfixed
the case for evidence without deciding application - Revisional Court directed
Trial Court to decide the application - Held - Orders which are matters of
moment and some affect or adjudicate rights of accused or a particular aspect
of trial cannot be said to be interlocutory order - Revision maintainable.
[Sovran Singh v. State of M.P.} .o ... 1527

Criminal Procedure Code, 1973 (2 of 1974), Section 227 - Discharge of
accused - Charge sheet was filed against complainant on a report lodged by
bank officials - Complainant was discharged - Held - Mere discharge is not
sufficient to make out a case - It has to be shown through oral evidence supported
by documentary evidence that how the report was false - Complainant failed to
establish prima facie that he was discharged by Court after coming to conclusion

that report was fulse. [Saubir Bhattacharya v. Jai Prakash Kori] ..1849

Criminal Procedure Code, 1973 (2 of 1974), Sections 233, 312 -
Expenses of defence witnesses - Sessions Trial - Discretion to direct ‘Mate
Govt. to make payment of expenses of defence witness is vested in the Court
which has to be exercised judiciously - Rejection of prayer for such direction

by Trial Court is perfectly justified - No interference called for - Revision
dismissed. [Nandlal v. State of Maharashtra] ... 1292

Criminal Procedure Code, 1973 (2.of 1974) - Section 243 - Defence
Witnesses - Fair Trial - Includes Fair and proper opportunitiés allowed by
law to prove innocence - Request for leading defence evidence should be
considered unless Magistrate finds the object of accused is to vexatious or
" delaying criminal proceedings - Accused is permitted to call defence witness.
[Narendra Dhakad v. Anand Kumar] ... 1309

Criminal Procedure Code, 1973 (2 of 1974), Section 311 - Recalling
of witness - Witness who was examined in-Chief and cross examined Jully,
cannot be recalled and re-examined to deny evidence which he had already
given before Court - Jurisdiction vested in Court must be exercised Judicially
and not capriciously or arbitrarily. [Suo Motu Revision State of M.P. v. Vinod
Mudgal] ... 1817

Criminal Procedure Code, 1973 (2 of 1974) - Section 313 -
Examination of accused ~ Is not a mere formality - Court is required fo put
proper question to accused relating to material which is against interest of
accused and seek explanation of accused. [Bhoorelal v. State of M.P.]...1229
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(60) ‘ INDEX
Criminal Procedure Code, 1973 (2 of 1974), Section 319 - Power to
proceed against other persons appearing to be guilty of offence - Public

document or document of prosecution, filed along with charge sheet, can be
considered at the time of taking cognizance against new person Uis 319.

[Subhash Chandra Jain v. State of M.P.] ...%¥53
Criminal Procedure Code, 1973 (2 of 1974), Section 320 - See - Penal
Code, India 1860, Xection 394, [Bharat Singh v. State of M.P,] ...2126

Criminal Procedure Code, 1973 (2 of 1974), Section 321 - Withdrawal
Jrom prosecution - Cross cases pending in one Court - One party facing trial
Uls 325 and another U/s 326 of LP.C. - Withdrawal of one case cannot be
said to be in public interest or in the interest of justice - Compelling one
party to face trial and giving benefit to other party ought not to be allowed
- Order permitting withdrawal from prosecution set aside - Petition allowed.

[Ramnaresh v. Arjun] . - ... ¥50
Criminal Procedure Code, 1973 (2 of 1974), Section 386 - See - Peial
Code 1860, "Jection” 324, [Bhure Singh v. State of M.P] . ¥42

Criminal Procedure Code, 1973 (2 of 1974), Section 381 - Additional
evidence - The nomination order is a material document - Appellate Court cannot
refuse to take additional evidence on the grounds that - At the initial stage the
partmer of a firm who was wrongly prosecuted, did not mentioned the fact of
nomingtion and - If such Additional evidence is taken on record at appellate
stage trial will start denovo. [Hindustan Food Products India v. State of M.P.] ...1313

Criminal Procedure Code, 1973 (2 of 1974), Section 395 - Reference to
High Court - Whether Ypecial Court constituted under M.P. Dakaiti Aur Wapharan
Prabhavit Kshetra Adhiniyam, 1981 is empowered to try the offence punishable
under cheduled Castes/Xheduled Tribes (Prevention of Atrocities) Act, 1989 -
Police filed one charge sheet for the trial of offencés under the Adhiniyam 1981
and the Act 1989 - Held - Ypecial Court constituted under one Act cannot try the
cases of other Acts for which other Ypecial Court has been constituted - Reference
answered accordingly. [In Reference v. Radhakrishna] L 1562

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401 - s ppellants
were tried for offence w. 302/34 - Convicted by Trial Court w/s. 323/34 - Nate did
not file appeal - High Court in revision filed by complainant appreciated the evidence
and remanded case back to pass judgment - Held - High Court should have kepr in
mind that while exercising its revisional jurisdiction, it exercises a limited power -
Judgment of High Court demonstrates that in effect and substance the finding of
trial court has been reversed - Trial Court would be bound by observations made in
Jucdgment, and have no opfion but to convict appellants - High Court has exceeded
its jurisdiction - Appeal Allowed. [Johar v. Mangal Prasad) ...1333

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401 -
Revision - Interlocutory order - Charge Yheet filed u/Ss. 304 & 201 LP.C.-
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(62) : INDEX

Magistrate took cognizance u/Ss 302, 201 LP.C. - Order is mterlocutory in
nature - Not revisable. [Mangllal v. State] .. 1549

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401, 482
~ Withdrawal of Revision - Application U/s 482 of Code is maintainable even
if the revision was withdrawn. [Shakuntala Sharma v. State of M.P.] ...1320

Criminal Procedure Code, 1973 (2 of 1974) - Section 437(6) - Appltcant
practicing as an Advocate - Applicant advised the poor illiterate persons
suffering from Gangrene or like disease to _prepare their false claim: cases in
order to earn easy money - Poor persons admitted in hospital and their limbs
were amputated and false vehicular accident cases were registered in
connivance of Doctor and police personals Applicant does not deserve for

bail. [Atjun Sahu v. State of M.P] - .. 1541
Criminal Procedure Code, 1973 (2 of 1974), Section 437(6) - ‘Unless

Jor reasons to be recorded in writing' - Magistrate has a right to refuse bail
even after expiry of 60 days from the date of framing of charges after
recording reasons in writing. [Arjun Sahu v. State of M.P.] © .. 1541

Criminal Procedure Code, 1973 (2 of 1974), Section 439 - Apphcant '

working as Sub-Registrar - He registered certain sale deeds which were
Jorged as-they were based on false documents - Offence registered U/ss 420,
467, 468, 469, 471 r/w Sections 34, 120-B of I.P.C. against applicant - Held
- Sub-Registrar was only to satisfy the identity of the executant and also fo
see that the document was properly stamped or not - Sub-Registrar has no.
authority to examine question of title and fo refuse registration of documents
on this ground - Applicant entitled fo be released on bail - Application allowed,

[Surendra v. State of M.P.] . *¥41

Criminal Procedure Code, 1973 (2 of 1974), Section 439 Apphcants

. were granted anticipatory bail by High Court - Application for regular bail
Uls 439 dismissed by ASJ - High Court held after granting the anticipatory

bail nothing incriminating evidence was collected by I.O. - Applications ought

to have been allowed in the light of principles laid down by the High Court

in Chhotelal Rai's case. [Katua Patel v. State of M.P] - ‘ ..*32

Criminal Procedure Code, 1973 (2 of 1974), Section 464 - E_[fect of
omission fo frame, or absence of , or error in, charge - Appellants charged
Jor offence u/s 407 LP.C. - Convicted u/ss. 379 & 381 LP.C. - Held - Charge
contained particulars of offences and accused persons were aware of basic
ingredients of offence for which they were being tried - Conviction u/ss. 379
& 381 LP.C. is saved by provision of Section 464 as it has not resulted in
Jfailure of justice. [Akbar v. State of M.P] .. 1531

Criminal Procedure Code, 1973 (2 of 1974), Section 470(4) (b).- See
Penal Code 18610, Section 224. |State of M.P. v. Shankarlal Soni] ...*¥52

LY

L




3)

INDEX (63

TH. B ORT 302, 201 B =TT HaE forr — mﬁﬂ?ﬁuﬁrw% YeToT AT
781 1 (Aifrend fa. <o) - 1549

qus ufpar wfedr, 1973 (1974 &7 2), €IRT 397, 401, 482 — YAQGT HI
g T ST — afc gdieror @Y g foran 147 o oY+ |iean 3 9RT 482 @ STl
ara<s uyelia ] | (T @l 4. 2.9 o). ..1320

BT wfbar Gf¥dr, 1973 (1974 &7 2), O 437 (6) — ANSH afergan &
WY ¥ Ry gl — oS T, AT wfREl S R ar s we o S
¥ NI o, o W | o JRfT B & ol S99 fear 21 4UR FRaH @ waTe
T ~ TRI9 fdaal T arewme § wff HRrar e 3R S AR o sinfawge fear T
3R Sfaex 7 gfer FH=Rat 3 g I #ex a9 gHe & oA a9 o T
T — YTAEP THFT TH FT 9 19 | @ 9y 7 39 =) 1541

qus ufibgr wfewT, 1973 (1974 &7 2), ©IRT 437 {6) — ‘74 TF R
DR | AT vEEg 5 aRT - afg e @1 aRig favger @) i § eo 2=
FHIW 19 @ 91 Wl DRI G 9§ IXD o § IHR- B BT ARWR T (arfw
wrg, fa. 7.9, o) ...1541

qug ufhgr dfear, 1973 (1974 &1 2), AT 439 — aMdE® ST—IARER
@ WY q FRRT — I o 3w w3t 31 e i gextm O, @fE e
SEEST TR AEMRT & — ed B 6g A1, B gRT 420, 467; 468, 471 WEUO
HRT 34, 120 o B e araewr Woiag far 17 — afifmiRe — Su-RigR o1 daw
fraTes & TeaE @ TR ¥ WaE 2T 85T @ o I7 o e o € i awrs SR
w0 W WY § 91 78] - SU-INRER O &% @ 9¥ P Wig o7 ARER 79 § 3R
9 IR T SHES P AR A PR 78] B GHal © — AAed FHHdT W geA
PT THIR § — A AR fvar | (R A 7.9, I=) —-*4]

TUS YfHr AR, 1973 (1974 T 2), GIRT 439 — 9w AW §RT AWGHT DY
A TP < TS — IR N e T "RT 43¢ @ 3 At sEET @ie R 9 -
T AR« APFEIRT fhar & afim smma < @ 91 e aRe gRT B A
IR F BEM BT eI @A ol 13T TN ~ ¥ed AT gRT "B % & AFel |
yftaifea RigT=T @ anclie # aMTaee! ST WIER &1 ST o | (Fgen 9o 4 3y aw) —*32

qus ufdar wfedn, 1973 (1974 &7 2), ©RT 464 — IR i’ 7 a7 ar
THG AT 9T IH o] BT 9419 — anfrarefiai & favg W34, 9 awr 407 & 3rf
U AR & Y Y i — w1EH. 3t 9RT 379 7 381 @ ofiH qufig wmar
— yffeiRe — e # arrret @1 fafReat <1 off aiiv e srRwr & Ho
dedl | 3@ o s ford ST faemRoT fiar W YT o — AEH. @Y OTRT 379 9 381
@ el &1 ¥ SufifE ORT 464 @ SuEel gRT TR w@ife T T g o 3w
IRVTATTRY TR PIg AT T8 81 4T 87| (@R fa Ay uw) 1531

guvs yfdhar wfFam, 1973 (1974 &1 2), o7 470 (8) () — 2 — o=
Wfed, 1860, ©IRT 224, ~ (AW, Y 4. AR |H) ---*52




(64) INDEX

Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Exercise of
inherent powers - Powers of High Court u/s 482 Cr.P.C. are very wide and
the very plentitude of power requires great caution in its exercise - Court
must be careful to see that its decision in exercise of this power is based on
sound principles. [Tej Singh v. Kewa Ram] ...2145

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Negotiable
Instruments Act, 1881, Section 138 - Legally enforceable debt - Prosecution
cannot be quashed at threshold for dishonour of cheque issued for repayment
of a time barred debt - Not possible to conclude that cheques in’ question
were drawn in respect of debt or liability which was completely barred from
being enforced. [Ramprasad v. Smt. Sudhaben] - ... *¥60

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code,
1860, Section 406 - Quashing of complaint - Non-applicant filed complaint
on the allegation that he had entrusted jewelry worth Rs. 125 crores to
applicant - Applicant-did pot return jewelry inspite of repeated ‘requests -
Applicant alleged that property was handed over to him by way of security
of loan - Held - It is not in dispute that property belonging fo non-applicant
is in possession of applicant - It is nof a case in which allegations do not disclose
commission of any qffence or allegations are absurd and inherently improper or
there is an express legal bar to the institution - No case made out for guashmg
of complaint - Application dismissed. {Chandanmal v. Suryakant] ..1554

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code, -

1860, Sections 406, 409, 420, 424 - Quashing of FIR - Applicants, a
manufacturer of Indian made foreign liguor appointed N.A.-3 as marketing
consultant - Police registered offence against applicants wss 406, 409, 420 &
424 of IPC on the basis of complaint made by N.A.-3 - Applicants challenged
the said FIR on the ground that FIR lodged to escape from the consequences of
criminal case ws- 138 of Negotiable Instruments Act by applicants - Held - It. is

hot appropriate to interfere in the investigation of the police, as mvesnganon is .

in progress - Pefmon dismissed. [V.C. Raam Sukaesh v. State of M.P] *¥70

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code,
1860, Sections 406, 420, 120-B - Inherent powers of High ‘Court - Quashing
of ELR. - Applicant-No.1 entered into an agreemenit to sell with non- applicants
- Agreement not honoured - N.A. filed a complaint u/Ss. 406, 420, 120-B
LP.C. against applicants - Magistrate ordered for investigation u/s 156(3)
of CrP.C. - Proceedings challenged before High Court for its quashment -
Held - Averments in the complaint do not show that applicants had fraudulent
or dishonest intention at the time of making the promise - Mere failure to
subsequently keep a promise, it cannot presume that they had a culpable
intention to break the promise from the beginning - No material on record to
show that applicants have misappropriated or converted the property in
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question 1o their own use - It cannot be said that applicants committed any
criminal conspiracy - Complaint is an abuse of process of Court and proceedings
are, therefore, liable to be quashed. [Tej Singh v. Kewa Fam)] ."2145

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code,
1860; Section 420 - Quashing of proceedings - Prosecution cannot be

quashed merely because civil remedy is available - Such powers can be-

exercised by High Court when continuance. of the proceedings would be a
fotal abuse of the process of Court - Whether allegations made in complaint
are correct has to be ascertained on the basis of evidence led at the time of
trial - Petition dismissed. [LML Limited v. Kailash Narain Xai] ... ¥33

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Prevention of.
Corruption Act, 1988, Section 13(1)(d) - Quashing of Proceedings on the ground
of delay in lodging FLR. - FIR lodged in the year 2006 i.e.;.after 6 years of
incident - Applicant found guilty in departmental enquiry whicki had culminated in
'the year-2004 --Held- No general or wide proposition of law can’be Jormulated that
whenever there.is inordinate delay on the part of investigating agency in completing
Investigation-such delay would provide ground for quashing EIR - Considering
nature of allegations and defence in enquiry it-cannot bé said that delay in lodging
EIR. would cause any prejudice to Applicant in his defence or oceasion failure of
Justice - Petition dismissed. [H.S.S. Raghuvanshi v. State of M.P] ... 1569

Criminal Procedure Code, 1973 (2 of 1974), Section 482, - Quashing

of FLR: - Accessory Liability - Revenue officers merely acted as per the -

orders: of Registrar, Public Trust - Considering the concept of accessory
liability, officials though not charged for having received trust income or

assets for their own benefit can also not escape liability for having acted as -

an accessory to a.breach of trust by carrying out mutations. [Suresh Kumar
Agrawal v. State of M.P.] . : ‘ ' ... 1328
Criminal Procedure Code, 1973 (2 of 1974), Section 482 ~-Quashing
of FELR. and investigation - Inherent powers. are to be exercised to prevent
abuse of the process of Court but not to stifle a legitimate prosecution. -
Registrar, Public Trust-granted permission to sell property of Public Trust -
Trust was constituted for welfare of orphans and helpless children - Registrar
was required to: consider that how the sell of land adjacent to school, temple
and residential accommodations was in the interest of trust - He was required

to scrutinized each.and every sale fransaction - FLR. and investigafion cannot -

be quashed - Petition dismissed. [Suresh Kumar Agrawal v. State of M.P]...1328

* Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Scope -
The inherent powers U/s 482 of Code can only be exercised sparingly and in
very rare cases - Trial Court has rightly took the cognizance on the basis of FIR
lodged at P.S. Chhatarpur - Prima Facie offence Uls 498 -A of LPC. made out -

Proceedings can not be quashed. [Shakuntala Sharma v. State of M.P]  ...1320 .
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 - See - Negotiable
Instruments Act 1881, Section 138. [Mridula Kalpiwar (Smt.) v. Mridial Pathak]..*67

Criminal Procedure Code, 1973 (2 of 1974), Section 482 - See - Penal

Code, 1860, Section 420/34, 120-B. [Suresh Goel v. Grasim Industries Ltd]...1841 _ .

Criminal Procedure Code, 1973 (2 of 1974) Schedule- I as amended
by (M.P. Amendment) Act 2007 w.e.f. 22.2.2008 - By the amendment some
serious offences of IPC (as shown in amendment) were made triable by "Court

of Session” instead of-"Magistrate of the First Class"-- "Pending -cases not

affected” - New law or amendment bringing about change of forum does not
affect pending cases unless a provision is made in it Jfor change over of
proceedings or there is some other clear indication_in new law or the

amendment that pending cases are-affected - Cases pending in the court of - -

JMFC as on 22/2/2008 are not affected and will be continued to be tried by
JMFC - Reference answered accordingly. [In Reference] ...1035

. Criminal trial - Duty of prosecution - Oral dying declaration was not

challenged in cross-examination of a witness - Therefore it is not necessary for
prosecution to ask to autopsy surgeon that despite deceased having injuries
whether he was able to give dying declaration. [State of M.P. v, Ashok] ...1503

Delhi Special Police Establishment Act (25 of 1946), Section 6 -
Consent - By letter dated 5-2-1957 State Government had accorded consent

to the members of Delhi Special Police Establishment exercising powers and -

Jurisdiction within State - Letter sets out all particulars required by Section
6 - It refers to file/reference number, name of department, authority froni
whom it was issued, and communicated to concerned department - It.caimot
be said that State Government has not granted consent Ujs 6, [M. Balakrishna
Reddy v. Director, CBI, New Delhi] : _ ...1001

Delhi Special Police Establishment Act (25 of 1946), Section 6 -
Consent - Form of - Delhi Special Police Establishment exercising powers
and jurisdiction within State - U/s 3 nofification and U/s 5 order requires to
be issued - U/s 6 consent is required - Mode, method or manner Jor granting
consent not specified - Though in Sections 3 & 5 such mode was provided :

It depends on facts of each case whether consent has been given by State or

not. [M. Balakrishna Keddy v. Director, CBI, New Delhi] ...1001

Daoctrine of Election - As per housing policy 20% of developed plots
out of land acquired or in alternative monetary compensation fo be offered
to land owner - 4 valid and precise offer of option is prerequisite. Jor invoking
doctrine - Since no offer had ever been put by Development Authority - Adverse
inference against land owners for non-exercise of option would be confrary
to norms of equity, good conscious and fair play. [Mahavir Grih Nirman Sahkari
Sanstha Maryadit v. State of M.P] _ ...1603

Electricity Duty Act, M.P. (10 of 1949), Section 5, Electricity Duty
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Rules, M.P. 1949, Rule 5 -.Recovery of interest on delayed payment. -
Petitioner was enjoying certain exemption. extended by State Govt. - Exemption
were withdrawn later on - Petitioner_ instead of making payment as per
demands under the head of electricity duty, challenged .the order of demand
- Order of demand was stayed however, petition was dismissed and S.L.P.
was-also dismissed - Held - When Court grants stay against execution of any
‘order, it acts in favour of party who had secured such order - Equity and
Jairplay provide that if man secures certain privileges or benefits flowing
Jfrom an order of Court,” then such. person should be required to return the
benefit after vacation or rejection of order - Petifioner liable to pay interest on
delayed payment - Petition distissed. [Vikram Cement v. State of M.P] ...1660

Electricity Duty Act, M.P. (10 of 1949), Section 5, Eiectricity Duty

Rules, M.P. 1949, Rule 5(2) - Recovery of duty and interest - Notification.
- issued by State Govt. provides for payment of interest @ 12% if the delay is §
3 months or less --15% if the delay is more than 3 months and less than 6

months - 20% if delay is more than 6 months but less than 12 months - 24%
if delay is more than 12 months - Held - Government has taken into
‘consideration the true spirit of Section 5 - It cannot be said that there is. any
discrimination between the classes of defaulters. [Vikram Cement v. State of
M.P] ..1660

Electrlclty Duty Act, MLP, (10 of 1949), Sectlon 5, Electnc:ty Duty

Rules, MLP. 1949, Rule 5(2) - Whether recovery of interest @ 24% p.a. is
penal in nature - Held - Section 5 of Act does not put.any cap on the rate of
interest - Rule provides for a cap of 24% - Rule in Jact serves the interest of
public and defaulters - When Rule provides that rate of interest shall not go
beyond 24%,.one cannot argue.that rate of interest is penal in nature. [Vikram
" Cement v. State of M.P.]. - . .. 1660

Electrmty Duty Rules, M.P. 1949, Rule 5 - See - Electrrcny Duty -
Act, M.P, 1949, Section 5, [Vikram Cement v. State of M.P]" = ..1660 - -

Electricity Duty Rules, M.P. 1949, Rille 5(2) - See - Electricity Duty

Act, M.P, 1949; Section 5, [Vikram Cement v. State-of M.P.] ..1660

Electrlclty Supply Code, 2004, Clause 4.17 - New electricity connection
by auction purchaser - Petitioners purchased a flat in public duction - Applzed
Jor new electricity connection - New connection denied on the. ground that certain

dues were outstanding against previous owner - Held - Petitioners bonafide _

auction purchaser - Release of new electricity connection cannot be denied -
Petitioners entitled for new connection - Petition allowed with cost of Rs.10,000/-.
[Satish Gangrade v. M.P. Madhya Kshetra Vidyut Vitran Company Ltd.} ...1678

Essential Commodities Act (10 of 1955), Sections 3,7, (Khadya
Padarth) Sarvajanik Nagrik Purti Vitran Scheme, M.P. 1991, Clause 6(5),
12 - Violation of Scheme - Appellant convicted for violating provisions of
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Scheme - Held - Scheme was not made in exercise of any power conferred by
order U/s 3 of Act - Scheme is made in exercise of Executive Power of State
- Appellant cannot be convicted for violating provisions of Scheme - Appellant
acquitted - Appeal allowed. [Arvind Kumar v. State of M.P]" | ..1479

Essential Commodities -Act (10 of 1955), Section 6-C(2) = Interest -
Petitioners were dllotted fair price shops - Prosecuted for violation of provisions
of Scheme - Prosecution ended in acquittal, however articles were confiscated -
Order of confiscation was set aside in appeal - Articles were already sold during
the pendency of criminal case - Price of the articles was paid as per order of
Court, however, interest thereon was denied - Held - Entitlement o interest is by
virtue of a statutory provision - Court is not vested with any kind of discretion fo
deny interest - Absence of grant of interest in. criminal appeal will- not deprive

_ Fight to receive interest - Respondents directed to pay interest at reasonable rate
., = Petition allowed. [Prathmik Mahila Sahakari Upbhokta Bhandar, Shahpura, Distt.
~ Dindori v. State of M.P]] : 4 _ ...1969

Evidence Act (1 of 1872), Section 3 - Appreciation of Evidence -

Evidence of mother of deceased cannot be disbelieved merely on the ground
that she was not mentionied as an eye witness in FIR - More so, her presence
on the place of occurrence as an eye witness is also borne out from the
testimony of another witness. [Rajendra v. State of M.P.] ... %59

Evidence Act (1 of 1872), Section 3 - Appreciation of evidence - In

“the complaint no date of receipt-of cheque is mentioned - Comp}lainant was -

not confronted with the contents of complaint and no opportunity was given
to explain this omission in the complaint - The omission cannot be taken info

consideration against the complainant and omission is also not material one .

and does not amount to contradiction. [Kishanlalv. Murlidhar] - - ...1237
_Evidence Act (1 of 1872), Section '3 - Appreciation of evidence - It is not

the law that statement of 1.0. cannot be believed - If the statement of 1.0. inspires .

confidence, such statement must be believed. [Laxmi Narayan v. State of M.P]...2115

Evidence Act (1 of 1872), Section 3 - Appreciation of evidence -
Material prosecution witnesses in examination in-chief deposed against the
accused persons - Were not cross examined by the defence counsel on the
date of recording of their evidence - They were recalled and cross examined
after lapse of 10 months - In cross examination they changed their version
and turned hostile - In re- examination they were confronied with their earlier
version by prosecutor - They admitted that their earlier version was correct
- Thereafier no further cross examination was done by defence - Earlier version

in their examination in-chief is reliable. [Kamal v. ‘State of M.P) o .a1214

Evidence Act (1 of 1872), Section 3 - Appreciation of evidence of
doctor. - It is well settled legal position that evidence of doctor has to be
appreciated like an other fact - Medical expert has admitted the defence
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suggestion that if the deceased would have fallen on a pointed object (iron
line angle), he could sustain injuries on abdomen - Held - Looking to the
nature of injuries the same could not be sustained by falling on an iron
Jencing. [Kamal v. State of M.P.] ...1214

Evidence Act (1 of 1872), Section 3 - Appreciation of evidence of
relative witness - Evidence of relatives cannot be discarded simply on the
ground that they are interested witnesses - As according to case diary
statements they were not the eye witnesses and in the court they have improved
their version and became the eye witnesses of the incident - Their evidence
is not reliable. [Ganga Prasad v. State of M.P.] ...1774

. Evidence Act (1 of 1872), Section 3 - Appreciation of evidence - Testimony
of Food Inspector - Corroboration of main witness by independent witness is a
rule of prudence - Not requirement of law - Testimony of Food Inspector cannot
be rejected for want of corroboration. [Shankar v. State of M.P] ... %69

Evidence Act (1 of 1872), Section 3 - Evidence - Examination-in-Chief
of witness could not be completed as original documents were not available
- Witness not produced for cross-examination - As opportunity of cross-
examination-not given fo appellant therefore, statement of wiiness cannot be
read over in evidence. [State of M.P. v. Shankerlal Soni] ...*¥52

Evidence Act (1 of 1872), Section 3 - Evidence - Related and interested
witness - BEyidence of mother of deceased cannot be-discarded merely on the
ground that she is closely related to deceased --If it is otherwise found to be
trustworthy and credible. [Rajendra v. State of M.P)] ...*59

Evidence Act (1 of 1872), Section 3 - Evidence - Sole Testimony of '

Food Inspector - Corroboration of main witness by independent witness is a
rule of prudence and not requirement of law - Testimony of Food Inspector

cannot be rejected for want.of corroboration by independent witness. [Radhika’

Prasad Gupta v. State of M.P.] ...*58

-Evidence Act (1 of 1872), Section 9 - Delay in holding Test
Identification Parade - Some accused persons are still at large - Test

Identification could not have been conducted in respect of only some of
accused persons - No question of delay was put to Investigating Officer - I

there was any delay in holding identification parade, if is insignificant in the
peculiar facts of present case. [Pravin v. State of M.P.] . ...1023

Evidence Act (1 of 1872), Section 9 - Recovery of Mo_bile Phone and

golden ring - Complainant has nowhere stated about snatching of golden -

ring - Complainant admitted that seized articles were shown to him prior to
holding of Test Identification Parade - Held - Evidence of Test Identification
Parade and identification of articles in Court looses its sanctity and
- evidentiary value - Conviction of appellants set aside - Appeal allowed. [Sachin
v. State of M.P.] ...1242
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Evidence Act (1 of 1872), Section 9 - Test Identification Parade -
Branch Manager, although had taken part in test identification parade, did
not in his substantive evidence refer to that fact - Held - No cross examination
of this witness particularly his identification of accused in Court - No
suggestion that accused persons had covered their faces - Witness had Jull
opportunity in broad day-light to be with accused - Magistrate conducting
identification parade confirming identification - Witness rightly relied upon
by both the Courts. [Pravin v. State of M.P] ...1023

Evidence Act (1 of 1872), Section 9 - Test Identification Paradeé - Golden
chain recovered from possession of appellant was identified by complainant in fest
identification parade conducted by Tahsildar - Neither chain was produced nor was it
identified in Court - Held - Evidence of test identification parade is not a substantive
Piece of evidence and can be used only for contradiction and corroboration purposes
- Trial Court erred in relying on evidence of identification of golden chain - Appellant
acquitted - Appeal allowed. [Ganpat v. State of MP] =~ - ... 1235

Evidence Act (1 of 1872), Section 9 - Test Identification Parade - No
Bar that Doctor cannot conduct T.LP. - Substantive Evidence is identification
in Court - T.LP. only provides corroboration to identification by witness in
Court, if required. [Bhure Singh v. State of M.P.] ' ... ¥42

Evidence Act (1 of 1872), Section 9 - Test Identification Parade - Test
Identification Parade conducted by Naib Tahsildar is not substantive peace
of evidence - Complainant not identified. appellants in Court - Court relied
upon evidence of test identification parade as substantive piece of evidence
- Held - Substantive evidence is the statement of witnesses given in Court on
oath - Complainant did not identify the appellants in Court - Identification
not proved. [Sachin v. State of M.P.] ©.1242

Evidence Act (1-of 1872) - Section 27 - Confessional Statement -
Memorandum prepared under Section 27 not admissible in evidence - Only
so far as it relates to information about recovery or discovery wauld only be
admissible in evidence. [Bhoorelal v. State of M P .. 1229

Evidence Act (1 of 1872) - Section 30 - Confessional Statement of co-
accused - Statement of co-accused who was juvenile recorded under Section
164 - Co-accused not being tried together -- Held - Confessional statement
of co-accused neither produced nor proved - Co-accused not being tried
together by same Judge - No question put to accused under Section 313
regarding confessional statement - Confessional statement of co-accused
cannot be relied upon. [Bhoorelal v. State of M.P.] ...1229

Evidence Act (1 of 1872), Section 32 - Dying Declaration - Conviction
can be based upon oral dying declaration if same is found to be trustworthy
and reliable. |State of M.P. v. Ashok] ...1503
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Evidence Act (1 of 1872), Section 32(1) - Dying Declaration - Provision
of Section 32(1) of the Act is an exception to the rule against admissibility of
hearsay rule and if the dying declaration is reliable, conviction can be based
thereon. [Ganga Prasad v. State of M.P.] : : ...1774

Evidence Act (1 of 1872), Section 32(3) - Statement of relevant Jact by
person who is dead is relevant - Against interest of maker - Statenient of an
accused u/s 27 of Evidence Act who subsequently died - Cannot be used against
third person for his criminal prosecution. [Laxmi Narayan v. State of M.P]...2115

Evidence Act, (1 of 1872), Section 45 - See - Negotiable Instruments
Act 1881, Section 138, [Meena Tiwari v. Satya Prakash Capital Investment
Ltd ] ) : ] .. *47
Evidence Act (1 of 1872), Section 60 - Hearsay Evidence - Prosecution
witnesses say that they were informed by the eye witness regarding incident

- Eye Witness did not depose that he had informed other prosecution witnesses .

- Held - Evidence of Prosecution witnesses not admissible as hit by Section
60 of Act. [Ganpat v. State of M.P.] ... 1235

Evidence Act (1 of 1872), Section 102, Insurance Act, 1938, Section
45 - Burden of proof on insurer - Burden of proof that suppréssion was made
fraudulently by the policy holder and the policy holder was knowing the

Jact that the statenient which he was making is fal._s'é on insurer. [Narmada Bai.

Chouhan v, ‘Regional Manager, LIC of India} g : ... 1746
Evidence Act, (1 of 1872), Section 113-A - See - Penal Code 1860,

Sections 107 & 306, . [Manoj v. State of M.P] ’ ...2093
Evidence Act (1 of 1872), Section 113-A - See - Penal Code, 1860,

Section 306. [Dinesh v. State of M.P.] : ...1785

Evidence Act (1 of 1872), Section 114 - Presumption of marriage -
FPartners living together for long spell as husband and wife - There would be

presumplion in favour of wedlock - However, presumption rebuttable - Heavy. .

burden lies on the person who seeks to deprive the relationship of legal
origin fo prove that no marriage took place. [Tulsa v. Durghatiya) ...981

Evidence Act (1 of 1872), Section 114 - Presumption - Stolen Propertj!
recovered from possession of appellant - Presumption raised by Section 114

can be drawn. [Pravin v. State of M.P.] . , ...1023
Evidence Act (1 of 1872), Section 114 - See - Prevention of Food
Adulteration Act, 1954 - Section 13 (2) [Shankar v. State of M.P] ...*¥69

Evidence Act (1 of 1872), Sections 145 & 157 - Contents of complaint
- Would not be a substantive piece of evidence - Can be used for contradiction
and corroboration to its author/complainant as per provisions U/s 145 &
157 of the Act. [Kishanlal v. Murlidhar] ... 1237
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Excise Act, M.P, (2 of 1915), Sections 17, 28 - License - Auction of
liguor shops for the financial year 2000-01 took place on 23rd March 2000

- Petitioner did not barficipate however on 29th March 2000 submitted _.

application expressing willingness to offer amount 10% more than bid

submitted by successful bidder for the remaining period - Excise Commissioner

cancelled the auction held on 23rd Mzrch and directed for re auction which

© ook place on 10th. April 2000 - Licence was issued fo Petitiorier on 21st
April as petition filed by successful bidder of first auction was pending - Petitioner .

prayed for remission of license fee Jor the period st April to, 20th April as shops
were run by Deptt. - Held - Re-auction took place at the instance of Petitioner

Jor the remaining period of financial year - Petitioner not entitled for remission
in license fees. [Shambhoo Marketing Pvt. Ltd. v. State of MP] . ...1104

Excise Act, M.P. (2 of 1915); Sections 34(1)(A), 49A(1)(A) - Liquor.
seized from applicant - On’ chemical examination sample found unfit for

human consumption - No evidence available regarding sealing of sample

and sending the same for chemical examination - Held - Conviction u/s
494(1)(4) set-aside - However, liguor found from applicant - Applicarit

covicted under converted Section 34(1)(4) - Revision Partly allowed.
[Murlidhar v State of M.P] ' : -

Factories Act (63 of 1948), Sections 9, 92 & 105 - Powers of Factory

Inspector - Maintainability of Complaint - Petitioner No.l working as. Chief .

Workshop Manager and Pefitioner No. 2 working as Deputy Chief Mechanical
Engineer in Deep Paint Plant in Gwalior - T, hey are Occupiers as per definition

of the Act - A small explosion took place on 05.04.2002 - Factory. Inspector

appointed u/s 8 of the Act - On the basis-of his report proseciition u/s 92
. launched against petitioners - Held - Factory Inspector-is empowered to visis

Jactory within the local limits for which he is appointed along with assistants
i.e. experts - He went-alone in the Jactory - His report was not based on the
reports of Assistants -Factory Inspector was not an Expert - He violated

provision of Section 9 and. thus prosecution on the basis of his report liable

fo sef aside - Petifion Allowed, [H.K. Kala V. State of M.P] . . © ...1699
Factory Act, (63 of 1948), Section 2(M) - See -Industrial Disputes Act,

1947, Sections 25-K, 25-L, 25-N, [M.P. Housing Board v. Smt. Jyoti Chitnis]... 1442

Family Courts Act (66 of 1984), Section 7, Guardians and Wards Act

1890, Section 7 - Permission to operate Bank Account of Mentally ill person -

- Appellant appointed as Guardian of menially ill person - However, Family
Court declined permission to operate bank account on the ground that it has
ro jurisdiction to grant permission - Held - It is within jurisdiction of Family
court to pass orders regarding operation of bank account of mentally ill
person - However, such exercise would be subject to provisions contained in
Mental Health Act, 1987. [B. Faman v. To whom so ever] .. 1177

...1814 - -
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Family Courts Act (66 of 1984), Sections 7,8,20, Mental Health Act
1987, Sections 52, 53 - Applicability of provisions of Mental Health Aot -
Provisions of Mental Health Act which are not inconsistent with that of Acf,
1984 are applicable and within jurisdiction of Fam:ly Court. [B. Raman V.
To whom so ever] L1177

Family Courts Act (66 of 1984), Section 10, Cwnl Procedure Code,
1908, Order 26, Rule 10A - Family Court ordered for a second DNA test

. keeping in view letter of Director, C.D.ED. wherein it was requested to the

Court for taking resampling of blood for conducting re-test - However, Family
Court was not justified in ordering for DNA test from a place of choice of
husband - If is clarified that the report of first DNA test cannof be taken on
record, the same has. to be ignored in toto. [Amar Sharma v. Smt. Seema
Sharma] ..2008

Finance Act (14 of 2001), Sectxon 65(72) - Clause z (b) - Taxable Service
- Service provided to customer by Photo Studio or Agency relating to
Photography - Photography is an inclusive definition and not restrictive -
Any negative used for taking photograph would come under the inclusive
definition of photography - When a part of work is done by Photographer
and part of work is assigned to colour laboratory would in facf be a

. photography studio or agency - Colour laboratories are amenable to service

fax - Petition dismissed. | Colorway Photo Lab v. Union of India]. ...1397

" Fisheries (Gazetted) Service Recruitment Rules, M.P., 1987, Rule

15(3).- Merit has to be given preference and not the seniority - Person who is
junior but is of exceptional merit and suitability has to be placed above to
his senior in the merit list so that the chances of promotion are not adversely
effected because of seniority. [Devendra Bapna v. State of M.P.] .. 1942

General Clauses Act, (10 of 1897), Section 27 - See - Prevention of
Food Adulteration Act, 1954, Section 1 3(2) [Gulab v. State of M.P.] ...1535

General Clauses Act, (10 of 1897), Section 27 - See - Prevention of Food
Adulteration Act, 1934, Section.13 (2) [Shankar v. State of M.P.] ...¥69

Geology and Mining Class-1 and Class-II Service Recruitmert Rules,
1965, Rule 14 - Promotion « Merit-cum-Seniority - Criteria for promotion to the
post of Superintending Geologist was merit-cum-seniority - Respondents applying
the criteria of seniority-cum-merit promoted respondent No.3 & 4 - Indore Bench
in similar circumstances directed in case of petitioner therein that although the
criteria is merit-cum-seniority but as criteria of seniority-cum-merit has been
applied, the same benefit be extended to the petitioner therein - Held - Relying
on the judgment passed by the Indore Bench respondents were directed to apply
the criteria of seniority-cum-merit and extend the benefit to the petitioner for
promotion and determine the inter-se seniority and all other moneiary benefits -
Petition allowed. [R.S. Mehta (Dr) v. State of M.P.] ...1912
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Grah Nirman Mandal Adhiniyam, M.P. 1972 (3 of 1973) - Section 15 -

See - Civil Services (Pension) Rules, M.P., 1976 [Satya Narayan Gupta v. '
M.P. Housing Board] - ...2046 -

Guardians and Wards Act (7 of 1890), Section 7 - See - Family Courts
Act 1984, Section 7, [B. Raman v. To whom so ever] L1177

Hindu Marriage Act (25 of 1955), Section 9 - Restitution of Conjugal
Rights - Decree for restitution of conjugal rights challenged by wife - Wife did
not agree to live with husband and not even agreed to live with her sons - It can
be presumed that there is something panic which compelled her to live abandoned
life - She cannot be compelled to live together against her wishes - A decree for
restitution cf conjugal rights to give a tool to husband to harass her through the
process of Court - Therefore decree set aside. [Milan v. Sunil] ...*36

Hindu Marriage Act (25 of 1955) - Section 9 - Restitution of Conjugal
Rights - Respondent is legally wedded wife of appellant - However owing to
differences they left the company of each other voluntarily - It could not be
said that appellant is only person who left the company of respondent without

any sufficient cause - No decree of restitution of conjugal rights can be

granted - Appeal allowed. [Virendra v. Rajni] ...1191

Hindu Marriage Act (25 of 1955), Section 25 - Permanent Alimony -
"At the time of passing of any decree’ - Suit for grant of divorce dismissed by

Trial Court - Permanent. alimony to wife U/s 25 cannot be granted - Though -

her claim to maintenance stands preserved U/s 18(1) of the Hindu Adoptions
and Maintenance Act and Section 125 Cr.P.C. [Shyamlal v. Durgabai)...1472

Housing Board Regulations, M.P., 1977, Regulation 3 - See - Civi/
Services (Pens;on) Rules, M.P, 1976 [Satya Narayan Gupta v. M.P. Housmg
Board] ..2046

Income Tax Act (43 of 1961), Section 4 - Charge of Income Tax -
Whether TDS is attracted on stipend paid to PG students - Held - Stipend is
not being paid for any kind of service rendered by a PG student - Stipend
paid is to meet the cost of education and would be in nature of scholarship -
TDS not attracted in respect of stipend paid to PG students - Petition allowed.
[Junior Doctors Asscciation v. The Chief Commissioner of Income Tax]...1992

Income Tax Act (43 of 1961), Sections 10{20)(Explanation), 10(29) {As.

amended w.e.f. 01.04.2003], Sections 11, 11A - Intention behind the amendment
-Before amendment, Sections 10(2) & 10(29) of the LT. Act provide for blanket
exemption to all local authorities without fulfilling any condition - Section 11
provides for exemption on fulfiliment of certain conditions - Thus, the intention
behind the amendment was to remove blanket exemption to local authorities and
provide exemption, only if they fulfill the conditions u/s 114. [Commlssmner of
Income Tax v. Knsh1 Upaj Mandi Samiti, Morem] ..1735
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Income Tax Act (43 of 1961), Sections 10(20) (Explanation), 10(29) [As
‘amended w.e.f. 01.04.2003], 11, 12, 12A, 12AA(1)(b)(ii), Krishi Upaj Mandi
Adhiniyam, M.P. 1972 (24 of 1973), Sections 7, 19,-38, 39 - Exemption from
pdyment of Income Tax to Market Committee - Only those assessee are entitled
to registration w/s 124 & 1244 of LT. Act who are entitled to exemption w/s 11 &
12 of the LT. Act < Marketing committees are no! entitled for exemption ws 12
afier the amendment w.ef. 01.04.2003 - However, marketing commiliees Julfill
all the requirements of Section 11 to get gxemption, therefore, are entitled to
registration u/s 124 & 1244 of the L.T. Act. [Commissioner of Income Tax v. Krishi
Upaj Mandi Samiti, Morena]... 1735

Income Tax Act (43 of 1961), Section 80G(S)(vi) - Exemption from
income tax - Denied by the Commissioner - Object of the trust to promote
and improve social or moral or material condition of a community - Held -
Object can not be considered as charitable in nature - Petition dismissed.
[Gujrati Samaj, Ujjain v. Commissioner of Income Tax, Ujjain] ...1690

Income Tax Act (43 of 1961), Section 127 (2) - Power to transfer cases
- Petitioner's cases transferred from Indore to Bhopal circle of Income Tax
Department without giving opportunity of hearing and assigning any reason
- Held - Concerned authority has not complied the provisions of Section
127(2) - Order transferring cases quashed - However, concerned authority
may take necessary steps as per provision of Section 127(2). [Manohar Swects
v. Commissioner of Income Tax] ) e ... 1465

Income Tax Act (43 of 1961), Sections 132, 131, 142(1) - Search and Seizure
- Petitioner/Assessee Cooperative Society engaged in banking transactions - 4
search held by Income Tox Department at its business premises - Action challenged
on the ground that search and seizure was not in consonance with provisions of
Section 132 - Held - Large amount of income -of Society remained unaccounted
and escaped from assessment/taxation - Investment and valuable will never be
revealed if notice ws 142(1) or 131 are issued - Sufficient material available and
the action is with due application of mind - Information not taken from third source
thus action cannot be said to be malafide or having no rational nexus - Petition
disntissed. [Gwalior Citizen Sakh Sahakarita Maryadit v. Union of India] ...2022

Income Tax Act (43 of 1961), Section 147 - Income escaping assessment -
Resp. No.2 holding Public post - Resp. No.2 claims himself to be a part of H UF -
Not filing return on the ground that he was not under obligation to file return as
entire income is agricultural income - Resp. No.2 purchasing property in the names
of his family members - Held - Resp. No.2 has public accountability - Basic
characteristics of Rule of Law do not make distinction between weakest and mightiest
- Income Tax Commissioner to initiate proceeding against resp. No.2 and facts
mentioned in petition should be treated as reasons fo believe as required ws 147 of
Act - Pefition chsposed off [Anil Bansal v Central Bureau of Investigation] ...1952
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Industrial Disputes Act (14 of 1947), Section 25-H - Re-employment
of retrenched workmen - The benefit of Section 25-H is available to all
retrenched workmen and not only to those who were legally retrenched -
Respondent was illegally retrenched w.e f. 1-3-2001 - On 2-2-2004, employer
without offering employment to respondent engaged 56 employees -
Respondent is entitled for re-employment. [Ayukt Indore Nagar Palika Nigam,
Indore v. Jagdish] ... 1125

Industrial Disputes Act, (14 of 1947), Sections 25-K, 25-L, 25-N,
Factory Act, 1948, Section 2(M) - Industrial Establishment - Services of
respondent No. | terminated without the permission from the Government -
Held - Construction of houses by the petitioner for the purpose of selling
comes within definition of manufacturing process - As per Provision of
Chapter V(B) of Act, 1947 no permission sought from Government before
termination of services - Order of Tribunals directing re-instatement proper -
However, respondent No.l entitled for 25% back wages instead of 50% as

. directed by Tribunals. [M.P. Housing Board v. Smt. Jyoti Chitnis] ... 1442

Industrial Disputes Act, (14 of 1947), Section 25-O - Procedure for
closing down an undertaking - Petitioner applied to State seeking permission
to close down industrial undertaking - Intended date for closure given was
15.03.2004 which was beyond 90 days - State Govt. did not consider
application - Matter referred. by State Govt. to Industrial Tribunal - Tribunal

held that closure is justified - However directed. for payment of full wages to

workmen till date of order i.e. 06.07.2005 - Held - Section 25-0 is a complete
Code - Wherever decision is taken by State Govt. or Tribunal, intended date
of closure specified by employer cannot be changed - Fixing of date of
closure upto date of order by Tribunal is beyond its jurisdiction - Petition
allowed. [Hind Syntex Ltd. v. Dewas Mazdoor Sangh)] ...1410

Industrial Relation Act, M.P. (27 of 1960), Section 108-A, Industrial
Employment (Standing Orders) Rules, M.P., 1963 - Payment of salary to a
classified employee - Respondent worked on daily wages basis as Chowkidar
Jfor 6 months - Under the standing orders he has been classified as permanent
Jfor the post of Chowixidar with salary for the post - But, pay scale of Chowkidar
denied by employer - Application u/s 108-A of Act filed before Labour Court for
recovery of amount as per pay scale of Chowkidar which was allowed - Order
challenged by employer in writ petition - Held - Admittedly, there is no pay scale
prescribed of the employee who has been classified as permanent under standing
orders - However, pay scale of Chowkidar has been prescribed - When the
respondent (employee) has been classified as Chowkidar then certainly he is
entitled to get the pay scale of Chowkidar. [State of M.P. v. Hariram| ... 1997

Insurance Act (4 of 1938), Section 45 - Insurance Policy - Appellants’
claim repudiated by respondents on the ground that insured had concealed
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. material facts and made some false statements regarding his health in proposal
Jorm - Held - No evidence on record to show that suppression of disease was
Jraudulent by insured - Insured was examined by Panel Doctor of respondents
prior to issuance of policy and was found fit - No justification in dismissing
the claim of appellants - Suit decreed - Appeal allowed, [Narmada Bai Chonhan

v. Regional Manager, LIC of India) _ ...1746
Insurance Act, (4 of 1938), Section 45 - See - Evidence Act, 1872, Section
102, [Narmada Bai Chouhan.v. Regional Manager, LIC of Indiaj - 1746

Interpretation of Statutes - 4 statute must be read as a whole and one
provision of the Act should be construed with the provisions in the same Act
so as to make a consistent enactment. of the whole statute - It is the duty of
the Courts to avoid "head on clash” between two sections of the same Act
and, whenever it is possible 1o do so to construe provisions which appear to
conflict so that they harmonise. [Prashant Kumar Sahu v. M/s. Optel
Telecommunications Ltd.] ' ...1753

Irrigation Engineering Services (Gazetted) Recruitment Rules, M.P.,
1968, Rule 15(1) - Eligibility for Promotion - Petitioner appointed as Sub-Engincer
on 19.10.1984 - Completed B.E. degree in the year 1991 - Not considered Jor
promotion afler completion of 8 years of service - Learned Single Judge dismissed
the petition that petitioner did not complete 8 years of service after completing
B.E. Degree - Held - As per rule 15(1) the seniority for promotion has to be counted

. from the date of appomtmenr and not from the date of acquiring the required -

qualification - Case for promotion is to be considered after completion of 8 years
of qualifying service as Sub-Engineer. [Sanjay Verma v. State of M.P] ...1592

(Khadya Padarth) Sarvajanik Nagrik Purti Vitran Scheme, M.P, 1991,
Clause 6(5), 12 - See -Essential Commodities Act 1955, Secaons 3,7, [Arvmd
Kumar v. State of M.P.] - .. 1479

Krishi Prayojan Ke Liye Upayog Ki Ja Rahi Dakhal Rahit Bhoomi Par
Bhoomiswami Adhikaron Ka Pradan Kiya Jana (Vishesh Upabandh)
Adhiniyam, M.P. (30 of 1984), Section 7 - Appellant member of Scheduled Caste
and landless person - Found in settled possession of Government land - Does
not possess any other land except Government/suit land - He may file appl:carzon
/s 7 of Adhiniyam to authorized officer. [Prahlad v. State of MP] ~ ...2069

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Sections 7, 19,
38, 39 - See - Income Tax Act, 1961, Sections 10(20) (Explanation), 10(29) [As
amended w.e.f. 01.04.2003],11,12,124,124A(1)(b)(ii), [Cormmssmner of Income
Tax v. Krishi Upaj Mandi Samiti, Morena] ..1735

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Sections 11,
40, 41(1)(B), Krishi Upaj Mandi (Mandi Samiti Ka Nirvachan) Rules, M.P.
1997, Rules 14(b),80,82 - Representatives of traders holding licence -
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—~ TG — g} A, 1881, SR 10(20)(F=hBYT), 10(29) '01.04.2003 & FAT
WOIRE, 11, 12, 128, 12&6(1)(@) (M), (@FRTR a6 3760 S0 . St oo 5
wfafey, g4 ) 1735

o Sua #S Aferfem, "9 1972 (1973 BT 24), ORI 11,40,41(1)(?&).
TN Sva #& HFD wfwfa &1 fraf=w) w9, 1997, fram 14(d), so,
82 — IFSftaal @Ryl (aEAd) @ s — sgafteemd swRat @
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Nomination of 4th respondent.as member to Board under category of .

. representatives of traders holding licence - 4th respondent is ‘trader but not
elected as representative of traders holding licence - Held - Post of

representatives of traders holding licence can only be held on being elected -

as provided under rules - Nomination of 4th respondent quasked Petition
allowed. [Anil v. State of M.P.) ..1469

Krishi Upaj Mandi (Mandi Samiti Ka Nirvachan) Rules, M.P. 1997,
Rules 14(b), 80, 82 - See - Krishi Upaj Mandi Adhiniyam, MP. 1972,
Sections 11, 40, 41¢1)(B), [Anil v. State of M.P.] ... 1469

Land Acquisition Act (1 of 1894), Section 4 - Acquisition of Land -
Availability of alternative Government Land - Question whether alternative
land is available for the purposes or whether Govt. should not acquire land
only because oustees preferred the same, are matters of subjective sat:sfactmn
of Government. [Yogesh Neema v. State of M. P] .. 1878

Land Acquisition Act (1 of 1894), Sections 5-A, 17(1), (4) - A:cquisition
of Land - Scope of interference by Court - Once Court finds that Govt. has
applied its mind for the need for invoking urgency clause and also to the
necessity of dispensing with enquiry w/s 5-A of Act and there is no malafide
in such decision, Court should not interfere with such decision. [Yogesh
Neema v. State of M.P.] .. 1878

Land Acquls:tmn Act (1-0f 1894), Sections 5-A, 17(1), (4) - Acquzsmcm
-\of Land - Some part of land acquired without any objections speedily soon
after issuance of notification u/s 4 - Acquisition of remaining part of land
being delayed due to objections of land owners - Held - Govt. can invoke
provisions of Section 17(4) and can dispense with enquiry u/s 3-A. [Yogesh
Neema v. State of M P] - 1878

Land Revenue Code, M.P. (20 of 1955), Sectlon 65 - Provides that
State Government may vest any Settlement Officer with all or any of the powers
of a Collector under this Code to be exercised by him - State Government
has not issued any notification delegating the powers of Collector to Settlement

Officer Uss 65 of the Code. [Chetanlal Thakur v. State of M.P] ..1114

Land Revenue Code; M.P. (20 of 1955), Section 88 - Provides that
Settlement Officer shall exercise all the powers of the Collector conferved on him
in any of the provisions of Chapter IX & XVIII of the Code - It is clear that U/s 88
of the Code the powers of disciplinary authority vested with the Collector cannot

be delegated to the Settlement Officer. [Chetanlal Thakur v. State of M.P.] ..1114
Land Revenue Code, M.P. (20 of 1959), Section  104(2) -iSee -
Constitution, Article 309. [Vinod Kumar Khare v. State of M.P.] ...1436

Land Revenue Code, M.P. (20 of 1959), Section 110 - Presumption -
Entries in record of rights raise a presumption that the person whose name is

T
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entered is in possessmn but the same can be rebutted by adducmg evidence.
[Mahant Ram Khilawan Das V. State of M.P.] ..997

Land Revenue Code, M.P., (20 of 1959) - Sectlons 147, 154-A - See- |

- Lok Dhan (Shodhya Rashiyon Ki Vasuli) Adhiniyam, 1987, S_ectrons 3, 4,
[Savita Ben Thakur Das Patel (Smt.) v. State of M.P] .~ ..1731

Law of Torts - Medical Negligence - Failure of T.T. operation - No

evidence that operation was not performed by the doctor, by taking reasonable -

degree of care & skill - As the doctor was not found.negligent, the liability = °

cannot be fastened to pay damages and in that case there will not be any

question of vicarious liability of employer of doctor. [Radha Ujjainkar (Smt.),

v. State of M.P.] .0 ...2089

Law of tort - Medical negligence - Where a person is gu:lty of neghgence
per se, no_further proof is needed -There was excess bleeding to young lady
diring the course of family planning operation in a camp - Death occirred
in transit when she was shifted to Indore which shows that there was no
proper arrangements where she was operated - Medical negligence provea'
[ Gowardhan Singh V. State of M. P.) W ..1183

Limitation Act, (36 of 1963), Section 12 Art. 123 - See - Civil

Procedure Code, 1908, Order 9 Rule 13, [Mohan @ Munna Pachari v. Jagdish -

Chandra Dubey] : ..1402

Limitation Act (36 of 1963), Section 29(2) - Savings - Unless specral law
or local law éxpressly excludes application of provisions of Act, 1963, the
provisions shall apply even to limitation prescribed for any suit, appeal or
. application under any special law. [Ramesh Chouksey v. Union of India] ...1887

Lok Dhan (Shodhya Rashiyon Ki Vasuli) Adhiniyam, 1987 (1 of 1988),
Sections 3, 4, Land Revenue Code, M.P., 1959, Sections 147, 154-A -
Recovery of dues of Banking Company as arrears of land revenue - Petitioners
had taken loan from bank and .mortgaged their agricultural land - Lands
were auctioned under Adhmzyam 1987 as the petitioners committed default
in repayment of loan amount - Auction proceedings challenged on the ground
that they are in violation of Sections 147,154-A of Code - Held - When there
are two apparently conflicting provisions and if a Specral provision is made

on a certain matter, that matter is excluded from general provision - Provisions

of Adhiniyam will prevail over provisions of Sections. 147,154-A of Code -

w,

* Petition dismissed. [Savita Ben Thakur Das Patel (Smt.) v. State of M.P.]... 1731

Madhyamik Shiksha Mandal (Namankan) Viniyam, M:P. 1994 -
Regulation 3 - Enrollitent - Petitioner, a student of Class X was refused
enrollment on the ground that he was required to get himself enrolled while

he was prosecuting studies of class IX - Consequently admit card for appearing
iri examination of class X was also not issued - Held - Regulation 3 of Viniyam,
1994 provides that if a student is to be admitted for examinations conducted

[ S, aritede i o — . s i Fme amSer el e e
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by Board after 9th class, it is necessary for him o get himself enrolled - It is

_howhere provided that if student fails 10 get himself enrolled in 9th class he
shall be debarred forever from getting enrolled in future classes - Order
refusing enrollment quashed - Respondents to act immediately on the
application and to allow the Petitioner to appear in High School Examination
“in accordance with law - Petition allowed. [Fanish Kumar Shukla V. Board of
Secondary Education, M.P., Bhopal] ... 1132

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7-B
- Limitation - Contract terminated on 23.03.90 - Demand notice to recover
extra amount served on appellant on 22.01.93 - Subsequent notice served
on 16.06.94 - Appellant should have approached S.E. within one month from
22.01.93 - Appellant approached S.E. in the year 1994 - S.E. neither decided
the dispute within 60 days nor time was extended mutually by parties -
Appellant approached Chief Engineer in the year 1999 - Reference petition
filed before Tribunal dismissed as barred by time - Held - Appellant had not
approached the authorities within time and failed to take recourse within
period stipulated in clause 29 of agreement - Reference petition filed before
Tribunal in 1999 was not maintainable .- Revision dismissed. [Aggyaram &
Co. (M/s.) v. M.P. Public Works Department) ...1799

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 7-B
- Limitation - Once limitation has commenced and. comes to an end, it would
not be revived by rendering a decision on an incompetent reference.
[Aggyaram & Co. (M/s.) v. M.P. Public Works Department] ... 1799

Madhyastham Adhikaran Adhiniyam, M.P. (29 of 1983), Section 16 -
Award - Escalation in price - Tribunal awarded Rs.2,41,008/- by way of escalation
and interest thereon - Held - There was delay on the part of department in carrying
out its obligations - Period was extended without any penalty - Contract did not
remain contract for period of 12 months - Clause 32 of agreement that no claim
Jor price escalation rendered ineffective - Escalation rightly granted - Revision
dismissed. [State of M.P. v. M/s. Bharat Construction Co.] ... 1807

Master Plan Development Scheme - The scheme is required to adhere to
the designated use of the land in the master plan and scheme is prepared for
consistent with the designated use contained in the master plan. Any deviation

Jrom the master plan not permitted. [Jeevan Singh v. State of M.P.] ...1650
Mental Health Act (14 of 1987), Sections 52, 53 - See - Family Courts
Act 1984, Sections 7,8,20, [B. Raman v. To whom so ever] . 1177

. Mines and Minerals (Regulation and Development) Act (67 of 1957),
Sections 21, 23A - Compounding of offence - Petitioner filed an application
seeking compounding of offence - Application allowed and directed to deposit
Rs.75,000 as compounding fee - Petitioner challenged the grder on the
ground that he had never made any appiication and the clerk of Collector
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had obtained his signature on blank paper - Held.- Application was signed
-by petitioner as well as his Counsel - No explanation offered by Petitioner
as to why his counsel had put his signature - Petitioner cannot be allowed to

turn around and say that application was blank when he signed it - Pelition )

dismissed. [Santosh Kumar Sharma v. State of M.P] ...¥51
Motor Vehicles Act (59 of 1988), Sections 2(44), 166, - Accident

occurred due to rash and negligent driving of Tractor - Deceased was rolled -

over by the wheel of tanker which was attached to a tractor - Tribunal has
~ exonerated the insurer on the ground that tractor was insured but not the
tanker - Held - If there would not have been any rash and negligent driving
of fractor, the tanker would not have moved - Thus, accident was combined
effect of use of tractor & tanker -Insurer held liable. [Krishna (Smt.) v.-Chief
. Municipal Officer, Nagar Panchayat, Rau] ...*55

__ Motor Vehicles Act (59 of 1988), Sections 128, 173 - Contributory
negligence - Two fat ladies travelling on motorcycle as pillion riders -
Appellant while driving motorcycle did not possess licence - Appellant and
both pillion riders are contributory negligent to the extent of 20% - 20%
" deduction in compensation on account of contributory negligence held valid
- 4ppeal disposed of. [Amrut Lal v. Sandeep] ... %62

Motor Vehicles Act (59 of 1988), Section 147 - Liability of Insurance
" Company - Claimant hired truck in connection with purchase of garlic -
Accident took place while claimant was- travelling in truck to fétch garlic - It

cannot be said that there was violation of terms and conditions of policy -
Insurance Company liable. [Kamlesh Kahar v. Ashif Khan] .. *¥45

Motor Vehicles Act (59 of 1988), Section 147 - Liability of Insurance
Company, - Offending Vehicle insured for 20 passengers and one driver - Same
was plied for carrying 50 passengers which was contrary to terms and conditions
of Insurance Policy - Held - Insurance Company cannot be exonerated mere on
account of carrying more passengers in vehicle in comparison of its capacity -
If vehicle is overloaded and more than 20 passengers got injured, insurer is -
liable to indemnify the claim of 20" passengers in descending order fiom higher
side to lower side. [Dheer Singh v. Ravi Kumar] o ...*63

Motor Vehicles Act (59 of 1988), Section 147, Motor Vehicles Rules,
M.P., 1994, Rule 240 - Powers of Executing Court - Claims tribunal passed an
award in favour of claimants (petitioners) that owner & driver would be severally
& jointly liable, and further directed that Insurance Company shall make the
payment to the claimants and thereafter Insurance Company shall recover the e
amount from owner - Insurance Company deposited the amount of award in the
Executing Court - Executing Court ordered that until & unless the owner shall
Jurnish the security of the amount of compensation, the amount be nof paid to
claimants - Order challenged in writ petition - Held - Executing Court has no
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;ﬁower {0 impose such condition which was not part of the original award -
Petition allowed. [Prem Narayan Bhagel v. Banchandra] ) ...2041

Motor Vehicles Act (59 of 1988), Section 148 - Liability of Insurance
Company - The owner has liability to verify the fact as to whether driver
possessed a. valid licence or nof - Driver of offending vehicle who is the
- brother of owner was having fake licence - Tribunal and High Court - Rightly

exonerated Insurance Company. - However Claimants need not repay Rs.
- 30,000/- to Insurance Company - Insurance Company can recover the same
" from the insured - Claimants can recover the remaining amount from the Driver
and owner. [Premkumari v. Prahlad Dev] ...985

Motor Vehicles Act (59 of '1988), Sections 149, 166 - Whether on account
of cancellation of policy, still insurer is liable to pay compensation - Yes;
authorised agent of insurer collected premium in cash from insured - Insured
also received cover note - Authorized agent issued cheque for the amount of
premium in favour of insurer which was dishonoured - Policy cancelled due to
dishonour of cheque - Held - Insurer is liable Jor act of his agent - Cannot be
absolved of its liability. [Oriental Insurance Co. Ltd., Bilaspur v. Indrapal] ...2055

Motor Vehicles Act (59 of 1988), Section 149 (2) - Liability of
Insurance Company - LP Gas - Whether running a vehicle on LP Gas is a
violation policy condition - No. [Santosh Singh @ Kishanpal v. United India’
Insurance Co. Ltd.] : : .. *39

Motor Vehicles Act (59 of 1988), Section 166 - Compensation - Appellant
undergone 4 operations - Appellant suffered permanent disability because of
loss of part of tibia due to which there is shortening of left leg - Doctor not
mentioning the percentage of permanent disability - Permanent disability has to
be assessed from medical papers - Considering the fact of shortening of leg,

- - permanent dz‘sabil_ity is upto 25%. [Babu Singh v.Mohd. Irfan Khan & ors.]...*30

Motor Vehicles Act (59 of 1988), Section 166 - Compensation - Appellant
was working as Tube-well operator and motor winding work - Total income assessed
to Rs. 30,000/~ per annum - Permanent disability 25% - Loss of income would be
Rs. 7,500/ per annum - Appellant aged about 22 Jyears - Multiplier of 17 applicable
- Appellant entitled for Rs. 50,000/~ towards treatment, special diet, pain & suffering
and Rs. 50,000/- towdrds future treatment - Compensation enhanced from Rs.
30,000/- to Rs. 2,27,500/-. [Babu Singh v.Mohd. Irfan Khan & ors.] . ...*30

Motor Vehicles Act (59 of 1988), Section 166 - Compensation -

. Claimant sustaining 40% permanent disability - Remained under treatment
) Jor six months - Compensation enhanced Jrom Rs.57,000/- to Rs.1,52,000/- -
Interest @ 7% p.a. on enhanced amount payable Jrom the date of filing of

claim: petition. [Oriental Insurance Co. Lid., Bilaspur v. Indrapal]  ...2055

Motor Vehicles Act (59 of 1988), Section 166 - Compensation -
Permanent Disability of claimant assessed to the extent af 66% - Income

'

)]



0)

INDEX {101)

Wﬁﬂﬂ?ﬁﬁﬁﬁﬂﬁ?ﬁﬁﬁﬂﬂﬁﬁ’ﬁﬂﬂﬁ@%ﬁ—mﬁqm@ﬂwm
fa. g7a==n : . ' 2041

Hex AR AftiFRM (1988 @1 59), URT 148 — 1M1 B BT T —
e Mo BT <R § & a6 Frere & g R FrEfT e & o1 T Twe o
TR — IATTT B I TG A0S, W e HIRAD 3T A1 of, & 91 Apel) arey
m—maﬁwﬁmwﬁvﬁmmﬁﬂmﬁm—ﬁﬁvﬁ
TATRT BT 0 50,000 /— R U BT WileM B AaTIGAT T — 47 U T T
AT I YA FX DA § — TRER N9 IRT A A0S T AT AAD TG IR
Hd ¥ | (09 EE fI yEene 29) ' ..985

IR A AP (1988 FT 59), AR 149, 166 — T4 Gl & @ B N
ﬁﬁmﬁuﬁmmmﬁ%hmﬁ%~ﬁm$mmﬁﬁf#mﬁ
Wﬁmmwﬁ—mﬁm%#m@n-mm#mﬁm
aﬁwﬁra}ﬁmm$%aﬁﬁasmﬁmﬁﬁm§m—%$maﬁ$m
frﬁr@ﬁﬁﬁ—%ﬁa—ﬁ%ﬂ%&ﬁﬁ%@ﬂ%mﬂ%—wm
¥ o T € Har) ERYew R @, 1, TR & geue) - ..2055

qex zrﬁarf%lﬁm (1988 T 59), ©IRT 149 (2) — &P B=FA T TIfteT
— Tl M — R AT DY vEd, A X a4 el @ et a1 oo @
— wgl | (Way fis w_mmmﬁ.w@em-mwmm) ---*39

e AT ARMEA (1988 BT 59), TRT 166 — URIER — ardierefl @
AN R A fpan gF — ardfianefl of wrdy Premeaar @ wF 99y 9 3 @
Afeer & wrT @Y @ B9 ¥ wrar R wier 8 T - Sfaex 3 <o fryrdw o7
Sieer e 9T — YR Pt 3 Mo fafeen @ = @ frar— R @
BIZ §1 B 729 W AR #vY 87 25% o e freremaT |l ) (a9, R
fa. Mee /O™ @ g9 3w=) %30

AN AT AR (1988 BT 59), SIRT 166 — GRIHT — ardreref CUCER]
JHTREX TF AR AT 7 S Bam o — G e 30,000 /— w0 il FEriRa
@Y — T FrwreaT 25% — oM B B 7,500 /— S0 AP — ardrarelf 2% 9y v
22 9§ — 17 DT TNH ST — ardrereff 50,000 /— STER, fadhy werm, =€ 7 der 3y
T4 50,000 /~ W0 iAW T SUAR 3T T BT ARG — TRIBT 30,000 /— 0 T TETPY
2,27.500 /— W0 fora| (319 Rie fA. Aiewie /oM @m @ o) %3

AR I SffRm (1988 BT 59), GRT 166 — NG — ISR WY 40%
Wi fvewdr g ~ 8 W% 9% STER 997 — SReY 57,000 /— U W qgaN
152,000 /— 04 faFam — gt g R W 7% e s qrar Svr ot 2 on @
29| (@IRATT SR &, 1, AR . ToT) 2055

HIeaH A= (1988 BT 59), TRT 166 — WRGR — TSR @ oI
fr-3rewra 66wl fuffRa @ T2 — w1fee amr w92 3000 /— arfe T — e @)




(102) INDEX
taken as Rs. 3000/- p.m. - 2/3rd loss of income comes to Rs. 2000/- p.m. -

Multiplier of 18 woiild be applicable - Compensation Rs. 12,000/~ for loss of

earning of four months - Rs.4,32,000/- for loss of future income - Rs. 50000/-
for pain and suffering - Rs. 11000/~ for medical expenditure - Rs.20000/- for
expenditure on special diet etc. - Compensation Rs. 3,85,758/- enhanced to
Rs. 5,25,000/- - Appeal allowed. [Kamlesh Kahar v. Ashif Khan] ... %45

Motor Vehicles Act (59 of 1988), Section 166 - Contributory
Negligence - In violation of S. 128 M.V, Act, Appellant/injured while travelling
on a motor cycle as a pillion rider - Held - Pillion rider is not liable for
contributory negligence. [Babu Singh v.Mohd. Irfan Khan & ors.} . *30

Motor Vehicles Act (59 of 1988), Sections 166 & 173 - Campensatzan -
Appellant sustaining 11% permanent disability - He was earning 21,600/~ p.a. -
11% comes to Rs.2,376/- p.a. - Appellant aged 25 years therefore multiplier of
18 would apply - Appellant entitled for Rs.42,768/- along with Rs.10,000/- for
treatment and Rs. 5,000/ for his loss of income during course of treatment, special
diet, attendant expenses etc. - Appeal allowed, [Dheer Singh v. Ravi Kumar]...*6

Motor Vehicles Rules, M.P.,- 1994, Rule 240 - See - Motor Vehicles

Act 1988, Section 147. [Prem Narayan Bhagel v. Banchandra] ...2041

M.P. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
2005 (14 of 2006) - Objection regarding arbitration clause - Objection
regarding arbitration clause not raised before writ court - But raised first
time in Writ Appeal - Held- - Objection should be taken rmmedzately at the

first instance - Not proper to consider such objection at appeal stage. [Cine

Exhibitors Pvt. Ltd. v. The Gwalior Development Authority] .. 1872

M.P. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,

2005 (14 of 2006), Section 2(2) Explanation - Explanatian’ cannot be
understood to limit the scope of words 'sufficient cause' as used in proviso fo
sub-section (2) - But, it provides the additional support to the dominant object

- of the Act for giving a meaningful purpose -and also to avoid the creation of
any obstacle to the statutory right of an appellant. [Dr. Hansmgh Gaur
Vishwavidyalaya Sagar (M.P.) v. Rajeshwar Yadav] .. 1599

M.P. Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhmlyam,
2005 (14 of 2006), Section 2(2) Explanation - The word 'petitioner’ used in
the Explanation does not mean that petitioner who files a writ petition, but to
understood as a party who files the Writ Appeal. [Dr. Harisingh Gaur
Vishwavidyalaya Sagar (M.P.) v. Rajeshwar Yadav] ) - ...1599

Municipalities Act, M.P. (37 of 1961) - Sections 30,31 - Qual:ﬁcatwn
and Disqualification of voters - Respondent no.3 enrolled in voter list of
Gram Panchayat - Also registered as voter in vofer list of Municipality-

Respondent no.3 elected as President of Municipality - Held - Section 31.

Vil
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does not disqualify a person for registration in municipal electoral. roll on
the ground that such a person is registered in voter list of Gram Panchayat.
[Raja Ram Ahirwar v. State of M.P.] ...1042

Municipalities Act, M.P. (37 of 1961i, Section 47(2) - Recalling of
President - 20 Councillors submitted representation to Collector for recalling

of President - Collector forwarded the same to Project Officer -Project Officer

recommended to forward proposal to State Govt. - Collector accepted the
proposal and sent it to State Govt. - Held - Statutory requirement is that
Collector himself should satisfy and verify - In fact Collector has accepted
and approved the satisfaction arrived at by Project QOfficer - This being not
in accordance with provisions of Statute - State Election Commissioner shall
not proceed with recommendations made by Collector - Petition allowed.
[Satya Prakashi Parsadia v. State of M.P.] ...1092

Municipalities Act, M.P, (37 of 1961), Sections 95, 355 - Appointment
of Shiksha Karmis - Municipality is appointing authority of Shiksha Karmi -
No approval of State Government required as there is no such provision -
Appointments made in accordance with Rules,1998 - Government is liable to
pay salary or to reimburse the amount to Municipal Council. [State of M.P, v.
Shiv Narayan Saxena) ' ..156

Municipalities Act, M.P. (37 of 1961), Section 323 (1) - Power to suspend
execution of orders of Council - There is no power with Collector or any other
authority mentioned therein to suspend the execution of resolution/order or
prohibit the doing of any act which has already been executed/implemented -
Not even in cases where Council had violated provisions of Section 109 (3) of
Act in disposing of its property. [Devendra Kumar Paliwal v. State of M.P]  ...1128

Municipality Shiksha Karmi (Recruitment and Conditions of Service)
Rules, M.P. 1998 - Rule 5(9)(ii) - Select List - Rule provides that select list
of each category and waiting list shall be prepared which shall be valid Jor
a period of nine months - This provision is for waiting list and not for the
select list. [State of M.P. v. Shiv Narayan Saxena] .. 156

Muslim Women '(Protection of Rights on Divorce) Act, (25 of 1986)
- See - Criminal Procedure Code, 1973, Section 125, [Jumana Bai v. Mushtaq
Al o o ..18.9

Nagar Palika Nirvachan Niyam, M.P. 1994 - Rule 9-A(1) - Deletion of
entry in voter's list - Rule 9-A cannot be interpreted to override the provisions
.0f 1961 Act and disqualify a. person who is- ‘otherwise entitled to be registered
as voter in electoral roll It also does not provide automatic disqualification

but merely provides for deletion of name of person from electoral roll. [Raja
Ram Ahirwar v. State of M.P] . ' ...1042

: Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Sections

.
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38 & 50, Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Grihon, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, 1975, Rules 19 & 20 - Allotment of land
at concessional rates - Land allotted to newspaper on concessional rates for it
being an educational institution - The said allotment challenged - Hon'ble High
Court held it to be void against rule 19 and 20 - Pefitioner apprehending
termination of their allotment and challenging it before the High Court - Held -
The issue that newspapers are educational institution has already been held the
Division Bench in Compact Prinfers Pvt. Limited vs. Indore Development Authority
in Mise. Petition No.1197/1989, the said decision not brought to knowledge of
- the Division Bench while deciding the Vijay Kumar Tiwari's case - As the matter
was already covered by the decision of the Division Bench that newspapers are
educational institutions and are entitled for allotment at concessional rates -
Respondents directed to consider the applications of the petifioner's afresh and
decide in accordance with law laid down in K K. Bhalla's case - Petitions disposed
of [Jeevan Singh v. State of M.P.] S . ..1650

Nagar Tatha Gram Nivesh Adhmlyam, M.P. (23 of 19‘73), Sectlon 50
- See - Constitution, Article 226. [Mahav:anhN:rman Sahkan Sanstha Maryadlt
v. State of M.P.] : ..160

Nagar Tatha Gram Nivesh Adhlmyam, M. P (23 of 1973), Sectlon 73
- Power of State Gevernment to give direction - Housing Policy issued in

September 1995 - Directions.are binding on authorities and officers.

appointed under Section 3 of Act - Held - Petitioner entitled for allotment of

20% of developed plots out of land acqurred as per housing pahcy [Mahavu )

Grih Nirman Sahkari Sanstha Maryadlt v. State of M.P.] a ..160°
Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Grihon, Bha\_rano Tatha

-Anya Sanrachnao Ka Vyayar Niyam, 1975, Rules 19 & 20 - See - Nagar .
Tatha Gram Nivesh Adhiniyam, M.P., 1973, Sections 38 & 50, [Jeevan Singh -

v. State of M.P.] : ..1650

Nagriya Nikay Samwda Shala Shikshak (Employment and Condltlons
of Contract) Rules, M.P. 2005 - Rule 6(9) Explanation - Additional marks-
for teaching experience - By giving Explanation State Govt. has simply
. observed that teaching experience would mean experience in institutions
mentioned in Explanation - If by explanation, State Govt. wanted to give
additional weightage or marks 10 persons who acquired teaching experience
in given class or classes, it cannot be held that Explanation leads to a
discrimination. [Shailesh Kumar Sahu v. State of M.P.] ) 118

Narcotic Drugs and Psychotropic Substances Act (61 of 1985) -
Sections 8 & 15(c) - Punishment for contravention in relation to poppy
straw - 60 bags containing poppy husk were seized - 120 samples were

prepared - Only one sample was sent to FS.L. - Seized articles not produced
" before trial court - Held - 120 samples were representative sample of each
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individual, bag - As one sample was sent, therefore, it cannot be said that whole.

60 bags were containing poppy husk - Non-production of seized articles is also
Jatal - Prosecution failed to establish identity and quantity of seized articles -
Conviction not sustainable - Appeal allowed. [Shakil v. State of M.P.]  ...2102

Narcotic Drugs and Psychotropic Substances Act (61 of 1985) -
Section 35 - Presumption of culpable mental state - Once the accused is
Jound in possession of contraband articles burden shifts on him to prove
that he had no culpable mental state. [Pramod v, State of M.P] ... 1259

Narcotic Drugs and Psychotropic Substances Act (61 of 1985) - Sections
42, 43 - Power of entry, search, seizure and arrest without warrant or authorization
- Appellant was driving motor cycle - Contraband articles Jound beneath the
seat of motor cycle - Provisions of Section 42(1) will not be attracted while
conducting search and seizure in public place or a moving vehicle - Appellant
Jound to be in possession of contraband articles - Appellant was rightly held
guilty by Trial Court - Appeal dismissed, [Pramod v. State of M.P.] ...1259

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
52-A - Disposal of seized narcotic drugs and psychotropic substances - Narcotic
drug and psychotropic substances can be disposed off immediately after following
procedure prescribed in Section 52-A - Investigating agency or prosecution should
have taken recourse of these provisions - Trial court also  suo-moto could have
taken steps for disposal of. seized articles. [Shakil v: State of M.P] S ..2102

National Highwlways Act (48 of 1936) ~ Sections 3-H, 3-IG - See -
Constitution, Articles 226, 227. [Kanhaiyalal Patel v. Union of India] ...192

National Security Act (65 of 1980), Section 3 - Detention - Public Order
- 20 cases registered against petitioner out of them one is registered Ulss
336.& 347 of IPC for indiscriminate firing in public - Even if it is taken-as a
single act would enough to hold that public order was affected - A single act
can be considered for detaining a person - Advisory Board on due
consideration upheld the detention - No interference can be made in writ
petition on the basis of material on record. [Ram Khiladi Gurjar v. State of
M.P] ...1428

National Security Act (65-of 1980), Sections 3(2), 8, 14(1) - Revocation
of detention orders - Non-communication of information regarding right of
detenu to file representation to Central Government - Held - It was mandatory
that detenu was apprised of his right to make representation also to Central
Government - As that was not done, therefore, right of detenu under Article
22(5) of Constitution impinged and curtailed - Detention order though can
be maintained, the further detention cannot be allowed - Petition allowed,
[Rizwan @ Rijju v. State of M.P.] ' ...2052

Natural Justice - Applicant conducted the investigation and filed charge-
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sheet w/s 379 of IPC - The trial court finding the invesiigaison as based and
not having conducted properly passed adverse remu:k agu;‘m-t the applicant
- Order challenged on the ground that no opportunity «f hearing was given
- Held - Before passing adverse remark against a person or authority in a
trial, opportunity of hearing should be given - Application allowed. [Randheer
Singh (Dr.) v. State of M.P.] : , ..2150

Negotiable Instruments Act (26 of 1881), Sections 9, 138 - 'Halder

in due course' - Cheque drawn-in favour of person who is dead - Complaint .

on behalf of his legal heirs maintainable. [Ramprasad v. Smt. Sudhaben]... *60

Negatiable Instruments Act (26 of 1881), Section 118 (b) - The case
of complainant was that cheque was bearing date 2-9-1992 - Defence plea
“that undated cheque was delivered to complainant - There is legal presumption
about date mentioned on the cheque as per provision U/s 118 (b) -
Complainant is not required to rebut the plea raised by defence - Finding of
Trial Court that undated cheque was given by the accused fo the complainant
is erroneous. [Kishanlal v. Murlidhar] : w127

Negotiable Instruments Act (26 of 1881), Section 138 - Accused admitted
the receipf of Rs. 40,000/~ in his accused statement recorded U/s 313 of Cr.PC.
as well as in his reply of the notice - Trial Court has failed to consider the
admission - Appeal against acquittal allowed - Accused convicted U/s 138 of
the Act and sentenced to imprisonment for 6 months and also pay compensation
Rs. 50,000/~ to complainant. [Kishanlal v. Murlidhar] ‘ 127

Negotiable Instruments Act (26 of 1881), Section 138 - Applicant sendmg
notice for dishonouring of cheque on the basis of oral information received
Jrom the Bank - Trial court did not frame charge ws. 138 as the offence was not
made out as there was no writlen intimation by the Bank - Held - Obligation of
issuance of notice by the payee starts from the date of receiving an information
in writing from the bank with regard fo dishonour of the cheque - If even on an
unwritten or oral information the payee opts to issue legal notice of demand
under Section 138 of the Act, then subsequently he becomes estopped from taking
defence that, as the written information was received subsequently, he was not
obliged to issue notice, hence, prior to receiving written information, the limitation
ought not to be counted from the first notice - Petition dismissed. [Arora Distilleries
Pvt. Ltd. (M/s) v. M/s. Vijay Associates] ..210

Negotiable Instruments Act (26 of 1881), Section 138 - Cause of Action
- Complainant presented cheques which were dishonoured - Issued nofice to the
applicant - Did not file the complaint but presented the cheques once again -
Issued second notice to the applicant - Filed complaint thereafter - Held - If
dishonour of cheque has once snowballed into a cause of action, it is not

permissible for . pavee o create another cause of action with same cheque - It .

was frst notice o Jemand that guve rise fo cause of action - No application for

)
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condonation of delay filed - [t would not be possible to convict applicant for the
offence. - Proceedings quashed. [Nishant v. Prakash Chand)...*57

Negotiable Instruments Act (26 of 1881), Section 138 - Complaint
filed before the expiry of 15 days of notice period - Application filed by the
applicant for quashment of the complaint for it being premature - Trial court
rejected the application on the ground that once he has taken cognizance u/
8. 204-of CrP.C., he is not empowered to review his own order - Held - The
complaint cannot be dismissed as premature as it is filed prior to the expiry

" of notice: period of 15 days - The magistrate is required to wait for expiry of
the period of notice for taking cognizance - Petition disposed of. [Hemant
Sharma v. Kishorilal Vanshkar] ...%65

Negotiable Instruments Act (26 of 1881), Section 138, Criminal
Procedure Code, 1973, Section 482 - First cheque of Rs. 2 lacs and second
cheque of Rs. 3 lacs dishonoured on different dates - Demand notices served
- No payment against cheques were made within stipulated period of 15 days
of receipt of demand notice - It is alleged-that total amount of Rs. 5 lacs was
deposited in the Bank by petitioner - Petition filed u/s 482 of Code for
quashing the prosecution - Held - No amount was outstanding against cheque
is a question of fact which is to be determined in face of evidence to be
adduced by parties - Cannot be considered in proceedings u/s 482 of Code -

Petition dismissed. [Mridula Kalplwar (Smt.) v. Mridial Pathak] ..*67

- Negotiable Instruments Act (26 of 1881), Section 138, Evndence Act,
1872, Section 45 - Handwriting Expert - Applicant alleged that complainant
had interpolated cheque by adding '9' in front of Rs.6785/- - Sought permission
to get cheque examined by Handwriting Expert - Held - If permission is
refused it may put applicant in inconvenience and irreparable loss - Applicant
permitted to examine the cheque by handwriting expert. [Meena Tiwari v.
Satya Prakash Capital Investment Ltd.] ' .. *¥47

Negotiable Instruments Act (26 of 1881), Section 138 - For quashing a
complaint u/s 138 of Act, under the inherent powers, High Court is not concerned
with thel defence of the accused. [Mridula Kalpiwar (Smt.) v. Mridial Pathak]...*67

Negotiable Instruments Act (26 of 1881) - Section 138 - Handwriting .

Expert - Applicant has not denied his signatires on cheque - No question in
this regard to put fto Bank Manager also - Other columns of cheque may be
Jilled by anyone on the instructions of applicant hzmself No useful purpose
will be served by getting cheque examined by hand writing expert. [Narendra
Dhakad v. Anand Kumar) ...109

Negotiable Instruments Act (26 of 1881), Section 138, Proviso (b) (as
existed prior to the amendment brought into w.e.f. 86.02.2003) - Demand
notice within 15 days of the receipt of information from the Bank - Bank means
dravwee hank and not collecting bank - Delay on ihe part of collecting bank in
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Jorwarding the intimation gr'v'en by drawee bank not sufficient to extend the
statutory period of limitation. [Govind Singh Parmar v. Jai Prakash Mishra]... *64

Negotiable Instruments Act (26 of 1881), Section 138 - See - Criminal
Procedure Code, 1973, Section 482, [Ramprasad v. Smt. Sudhaben] ...*60

Negotiable Instruments Act (26 of 1881), Section 138 - See - Penal Code
1860, Section 420 [Govind Singh Parmar v. Jai Prakash Mishra] ... ¥64

Negotiable Instruments Act (26 of 1881), Section 139 - Presumption
- Accused denied its liability in reply to the notice sent by Complainant -
Accused specifically alleged that cheque was issued by way of security and
no goods were supplied by complainant - Complainant’s witness also admitted
in cross examination that cheque was issued by way of security - Onus to
rebut presumption w/s 139 gets discharged - Onus shifts on complainant to
prove the liability of Accused. [Map Auto Ltd. v. Anil Kumar Jain] ...*4

Panchayat (Appeal and Revision) Rules, M.P 1995, Rule 3 - See -
Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P, 1993, Section 91,
[Prajapal Singh v. State of M.P.] ..1721

Panchayat (Election Petition, Corrupt Practices and Disqualification
for Membership), Rules, M.P., 1995 - Rule 3 - Presentation of election
petition - Election petition filed by Counsel for Petitioner - By virtue of
Vakalatnama, a lawyer doesnot become authorized by election petitioner fo
present the election pelition - Presentation of election petition by Counsel
doesnot fulfill the requirements of Rule 3 - Presentation of eléction petition
by Counsel not proper - Election Petition rightly dismissed - Petition dismissed.
[Urmila Devi v. Returning Officer (Panchayat)] ...1175

Panchayat (Election Petition, Corrupt Practices and Disqualification

for Membership) Rules, M.P. 1995 - Rule 21(d)(iii) - Grounds for declaring
election to be void - Amendment of Election Petition - Election Petitioner has
fo plead all material facts which have affected result of election - Election
petitioner cannot be permitted to introduce new facts by way of amendment
after limitation - Order allowing application for amendment quashed - Petition
allowed. [Madanlal v. Sub Divisional Officer (Revenue)] ...1425

Panchayat Nirvachan Niyam, M.P., 1995, Rules 12 Proviso, 80(3) -
Recounting of Votes - Every order for recounting must be in writing - Not
necessary to examine returning officer by specified officer for that purpose.
[Kailashi v. Smt. Bharosi Bai] ...1586

Panchayat Raj Adhiniyam, M.P. 1993, (1 of 1994), M.P. Panchayat (Gram
Panchayat Ke Sarpanch Tatha Up-Sarpanch, Janpad Panchayat Tatha Zila
Panchayat Ke Adhyaksha Tatha Upadhyaksha Ke Virudha Aviswas Prastav)
Niyam, 1994, Niyam 3 - Seven days Notice period is a mandatory condition -
Not followed - No confidence motion passed - Not Iegal [Ramesh Chandra

anshkar v. state of M P | *¥8

]
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Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 5, M.P., Nagar Palika Nirvachan Niyam, 1994 - Rule 9-A - Delefion
of entry in voter's list - Section 5 of Adhinivam, 1993 provides that no person
shall be entitled fo be registered in the list of voters if he is registered in the
electoral roll relating to any other local authority - Provision has to be made
in Rule 9-4 of Rules to ensure that the person whose name is entered inio
electoral roll of Municipality as well as in voter list of Panchayat elections
does not circumvent the provision of Section 5 of Adhiniyam, 1993. [Raja
~ Ram Ahirwar v. State of M.P] | ...1042

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994)
(As amended w.e.f. 01.09.2006], Section 36(1)(m) - Deleted - Clause (m)
was inserted in the year 2000 which provided that a person shall be
disqualified in election to be an office bearer if he has more than two living
children one of whom is born on or after 26th day of January 2001 - Clause
was deleted by Sansodhan Adhiniyam, 2006 w.e.f. 01.09.2006 - Deletion
has been effected in prospective manner and no retrospective effect have
been given. [Bhuvneshwar Prasad @ Guddu Dixit v. State of M.P] ...168

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P., 1993 (1 of 1994),
Sections 36(1}(m), 2(a), 122 - Disqualification -~ Petitioner submitted Jalse
information regarding date of birth of his fourth child - Election Petition
filed u/s 122 of Adhiniyam - S.D.O. instead of deciding election petition
referred the matter to Collector as question involves disqualification u/s 36 -
Collector disqualified the petitioner - Held - Disqualification on account of
having more than two children one of whom is born on or after 26.01.2001
was not decided in any election petition - No impediment in deciding petition
u/s 36 by Collector. [Bhuvneshwar Prasad @ Guddu Dixit v. State of M.P.]... 168

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 69(1), Panchayat Service (Discipline and Appeal) Rules, M.P. 1999
- Rules 5,7 - Major Penalty - Appellant who was working as Panchayat
Secretary was denotified by Collector as Secretary on the allegation that he
was found in possession of essenfial commodities belonging to ration card
holders - Held - Rule 7 provides that for imposing major penalty formal
inquiry will be held as far as may be in manner provided therein - Unless the
procedure laid down in rule 7 is followed, appellant cannot be removed JSrom
the post of Secretary, Gram Panchayat or could not have been reverted to a
lower post of Panchayat Karmi. [Lalla Prasad Burman v. State of M.P.]... 1050

Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 (1 of 1994), Section = -

70 - Appointment of Panchayat Karmi by the resolution of Gram Sabha -
Appointment of petitioner by majority of votes and not on the basis of merits in
terms of scheme of appointment - Held - Appointment rightly cancelled and fresh
selection process rightly ordered - No interference called Jor - Petition dismissed.
[Prajapal Singh v. State of M.P] .. 1721
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Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 19%94),
Sections 70, 69(1), 91 - Appointmeni of Punchayat Karmi - Whether
appealable - Panchayat Karmi is appointed U.s 70 of Adhiniyam - It does

hot provide that appointment shall be made by passing a resolution - Scheme .

provides for resolution - Resolution means formal expression of opinion or
will of a body - Appointment order is issued by Sarpanch to carry out
resolution of General Body - Appointment order can be challenged by filing
appeal under Section 91 - Appointment of Panchayat Karmi pursuant to
resolution is appealable. [Devidayal Raikwar v. State of M.P] ...170

Panchayat Raj. Avam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994)
- Section 85 -- Section 85 confers power on State Government or Prescribed
Authority to suspend resolution, order efc. on conditions precedent - Person
grieved can bring his grievance to the notice of State Govt. and State Govt,
should take a decision under Section 85 - State Government shall be guided
by concept of promptitude. [Sagar Machhua Sahakari Samiti, Seoni v. Chief
Executive Officer, Janpad Panchayat, Seoni] ... 1080

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994) -
Sections 85, 91 - When the Statute confers a right specifically mere absence of
procedural rules, does not abrogate the right of litigant. [Sagar Machhua Sahakari
Samiti, Seoni v. Chief Executive Officer, Janpad Panchayat, Seoni] ...1080

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P., 1993 (1 of 1994),
Section 91, Panchayat (Appeal and Revision) Rules, M.P 1995, Rule 3 -Appeal
- Appeal would lie against an order of appointment of Panchayat Karmi issued
by Sarpanch of the Gram Panchayat u/s 91 of the Act r/w Rule 3 of the Rules -
Appellate Authority has all necessary powers to grant reliefin case while allowing
the appeal - Such powers will also include the powers to decide whether the
selection made by the Gram Panchayat by adopting the resolution was not correct
either on facts and law. [Prajapal Singh v. State of M.P] ..1721

Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994) .

- Section 91 - Whether appeal or revision would lie against resolution passed
by Gram -Panchayat - Proceedings - Proceeding of Gram Panchayat is
assailable in appeal or revision - However, resolution which would have
been specifically challengeable in different manner under 1993 Act would
not come under purview of Section 91. [Sagar Machhua Sahakari Samiti, Seoni
v. Chief Executive Officer, Janpad Panchayat, Seoni] ...1080

Panchayat Samvida Shala Shikshak (Employment and Condition of
Contract) Rules, MLP., 2005 - Explanation 5 Rule 9(b) - Marks for different
qualifications. - Constitutional Validity challenged - Applicatior for contract
teacher Grade III - 20 marks to be awarded to D.Ed/B.T.C./D.S.E. incumbent
but not to B.Ed. incumbent - Held - B.Ed. incumbents may be having qualification
to teach at higher level but B.Ed. is not higher qualification to teach at primary
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level - Rule is based on intelligible classification - Rule is intra vires of .

Constitution - Petition dismissed [Manoj Kumar Pandya v. State of MP] - ...18

Panchayat Samvida Shala Shikshak (Employment and Conditions of
Contract) Rules, M.P., 2005 - Rule 6(9) 3rd Explanation - Constitutional
validity - 3rd Explanation provides that teaching experience certificate shall
be issued to only those teachers whose salary has been paid from Grant-in-
aid and only for that period Jor which salary was paid - Held- Government

wanis to ensure that fraudulent, manufactured certificates are not issued in-

relating to teaching experience - It cannot be argued that third explanation
carves out a discrimination between equals - Teachers who are being paid
Jrom State Grant-in-aid and who are not being paid from State Grant-in-aid
donot come under same class - Petition dismissed, [Bhupendra Singh v. State
of M.P] L A16

Panchayat Service (Discipline and Appeal) Rules, M.P, 1999 - Rules
5,7 - See - Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P 1993, Section
69(1) [Lalla Prasad Burman v. State of M.P] ... 1050

Panchayats (Appeal and Revision) Rules, 1995 - Rules 3,5 -
Proceedings - Word Proceeding used in Rule 5 is confined and restricted as
1o regularity of proceedings of authorities subordinate to it and further the
Same pertains fo a case. {Sagar Machhua Sahakari Samiti, Seoni v. Chief
Executive Officer, Janpad Panchayat, Seoni] : . ...1080

Penal Code (45 of 1860), Sections 34, 397 - Robbery or dacoity with

atlempt fo cause death or grievous hurt - Individual act of each accused has .

Yo be established - Cannot be convicted with aid of Section 34 of L P.C. [Bharat
Singh v. State of M.P,] ...2126

Penal Code, (45 of 1860), Sections 100 & 304 Part II - Right of Private
Defence - Appellant had inflicted a single injury by awl (Tocha) to deceased
- None of accused persons were carrying any weapon - Appellant and
acquitted persons were received bleeding injuries - No explanation given by
prosecution - Genesis of the incident is shrouded in mystery - Trial Court
Jound that appellant had exceeded right of private defence - Held - Appellant

received injury on thoracic - Dimension and size of injury caused to appellant

indicates that he did not exceed the right of private defence - Appellant
acquitted - Appeal allowed. [Durga Prasad v. State of M.P] ... 1475

_ Penal Code (45 of 1860), Sections 107 & 306, Evidence Act, 1872,

Section 113-A - Abetting the commission of suicide - Deceased (wife) found
inside her house because of burning - No eye witness of incident - Deceased
had also not disclosed anything - Possibility of receiving burn injury
accidently or by some other person, is not ruled out - It is not proved that
deceased committed suicide - No evidence that husband (appellant) instigated
wife to commit suicide or deliberately harassing wife so that she could commit

&
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suicide - Deceased met with death after 7 years of marriage - Presumption u/s
113-4 .0f Act not attracted - Offence w/s 306 LP.C. not made out. [Manoj v.
State of M.P.] ...2093

Penal Code, (45 of 1860), Sections 149, 302 - Murder - Unlawful Assembly
- Common Object - Accused appellants came to shop of deceased together -
Most of them armed with deadly weapons - One of the accused pierced spear on

left side of chest of deceased - Assaults were followed by other accused persons”

in same transaction - Held - Knowledge of members of unlawfil assembly that
death of deceased would thereby be caused can be safely attributed - Inference
of knowledge and formation of unlawfil assembly can be drawn from behaviour
of members of assembly - Accused persons rightly convicted u/Ss 302/149 -
Appearl dismissed. [Antu v. State of M. P] - ..1483

Penal Code (45 of 1860) - Section 201 - Causing D:sappearance of
evidence - In order to prove charge under Section 201, it is essential to prove
that some offence has taken place - No ojj‘énce under Section 201 made out.
[Sittu Patel v. State of M.P.] . .. ¥40

Penal Code (45 of 1860), Section 224, Criminal Procedure Code,
1973, Section 470(4) (b) - Computing the perrod of limitation, the time during
which the offender has avoided arrest by absconding or concealing himself,
shall be excluded - Appellant released on parole - Did not surrender after

expiry of Parole - Arrested after 19 years - Period of absconding can be -

excluded - Charge sheet was not beyond limitation. [State of M.P. v. Shankarlal
Soni] ... ¥52

Penal Code (45 of 1860), Section 302 - Homicidal or Suicidal - ‘

Deceased found burning in verandah by the husband - Autopsy surgeon
SJound the cause of death was asphyxia and burns were antimortem - On
query he clarified that cells remain active even after death - If a person is
burnt immediately after death, burn would appear fo be antimortem - Held -
Deceased was not burnt in a closed room - No other article was found burnt
which would have created thick smoke so as to be inhaled to cause death
due to suffocation - Verandah was open place - Death due to suffocation not
possible - No carbon particles found in trachea of deceased - Death was
homicidal and not suicidal. [State of M.P. v. Bharat Singh] ...1245

Penal Code (45 of 1860), Section 302 - Motive - In circumstancial
evidence, motive acquires significance - Once prosecution failed to prove
the motive alleged and there is no evidence to attach culpability to the accused,
merely on suspicion, surmises & conjectures accused could not have been
convicted. [Tukaram v, State of M.P.] ©...2098

Penal Code (45 of T860), Section 302 - Murder - Child of appellant

was earlier treated by deceased as he was indisposed since long - Again the
child was taken to deceased who subjected hini to treatment (witchcraft) -

'
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No.improvement was shown and child died in the morning - Appellant on the
next day entered the house of deceaséd and assaulted him with an axe - Held
- Suddenness which is important constituent to bring case within Exception

1 to Section 300 is missing - Case of appellant does not Jall within Exception .

I to Section 300 - Appellant rightly convicted for said offence - Appeal
dismissed. [Nandu Ahir v. State of M.P] ' . ...1782

Penal Code (45 of 1860), Section 302 - Murder - Circumstantial

Evidence - Deceased, a second wife of appellant no.l not having good terms -

with first wife of appellant no.l - Deceased had shifted to her parents house
on account of quarrel, however, rejoined appellant no.1 on his assurance
that she will not be ill-treated - House of appellant was found locked from
outside - Appellant no.l had gone to borrow the bullock cart - Skeleton
recovered after one and a half month from a distant place - Axe, Pickaxe
and spade recovered at the instance of appellant no.1 Jrom near a tree -
Held - It is necessary that each circumstance should indicate guilt of accused
without being compatible with any hypothesis.of his innocence - Circumstances
taken together cannot make a chain indicating the guilt of accused persons
- Appellants acquitted - Appeal allowed. [Kishan v. State of M.P] ...1273

Penal Code (45 of 1860), Section 302 - Murder - Circumstantial

Evidence - Human skull'and ribs found buried in ground - No evidence to
prove that skeleton was of deceased - Cause of Death could not be ascertained

- Evidence regarding identification of skeleton on account of cloths found
on the spot not reliable - Prosecution failed to prove that skeleton found
buried was that of deceased. [Kishan v. State of M.P] - ...1273

Penal Code (45 of 1869), Section 302 - Murder - Circumstantial
Evidence - Last Seen Together - Deceased and respondent who were uncle
and nephew residing-together - If they left home together, that alone not sufficient
fo make out a case of last seen iogether. [State of M.P. v. Ashok] ...1220

Penal Code (45 of 1860), Section 302 - Murder - Circumstantial
Evidence - Prosecution has to prove that circumstance led to no other inference
except that of guilt of accused and has to exclude every other hypothesis of
his innocence. [State of M.P. v. Ashok] : ...1220

Penal Code (45 of 1860), Section 302 - Murder - Deceased made oral -

dying declarations to several persons who reached on the spot immediately after
the incident - Police reached on spot and recorded Dehati Nalishi - Eye witness
immediately disclosed minute description of incident to police - Opinion of Doctor
that deceased would have become unconscious within 10-15 minutes would not
mean that deceased became unconscious within 10-15 minutes - It would depend
-upon the sirength and resistance of individual - Oral dying declaration cannot
be disbelieved on that ground - Acquittal of respondents set aside - Respondents
.cpni:"icted - Appeal allowed. [State of M.P. v. Gopal Singh] ... 1265
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Penal Code (45 of 1860), Section 302 - Murder - Deceased receiving
number of injuries including incised, stab and lacerated wounds - Oral dying
declaration made by deceased to her daughter-in-law who reached on the
spot - Fact of oral dying declaration ‘mentioned in FIR lodged by witness -
FPolice Statement also contains the Jact of oral dying declaration - Oral dying
declaration not challenged in cross examination - Reliable. [State of M.P. v.
Ashok] - .. 1503

Penal Code (45 of 1860), Section 302 - Murder - False report lodged
by husband/accused that when he came back to house he found his wife
burning - Effort to remove evidence of homicidal death due to asphyxia by
sefting ablaze the deceased to indicate that it was a case of suicide - Extra
- Judicial Confession made to persons who-were nof having any enmity with
accused persons - Attempt fo influence Doctor is also. g circumstance -
Appellants guilty of committing murder- Judgment of acquittal set aside -
Appellants convicted - Appeal allowed. [State of M.P. v. Bharat Singh]... 1245

Penal Code (45 of 1860), Section 302 - Murder - In absence of evidence
that blood found to be of human and also blood group of the deceased the
evidence can not be said to be conclusive - No evidence that blood found on.
the knife and on clothes of respondent was human blood and blood group of
the deceased. [State of M.P. v. Ashok] ‘ ...1220

Penal Code (45 of 1860), Section 302 - Oral dying declaration - In FIR )
it has been stated by witness that in oral dying declaration, deceased told
that respondent no.1 was having' a hockey stick and respondent no. 2 was -
having a knife - But no where in the entire testimony of witness anything
about use of hockey stick - Respondent no. 1 is entitled Jor the benefit of
doubt. [State of M.P. v. Ashok] ) © ... 1503

Penal Codé (45 of 1860), Sections 302, 149 - Murder = After hearing
alarm raised by deceased, his wife reached on spot and found that appellants
were assaulting deceased - Appellant No.1 and 2 strangulated deceased and
remaining appellants kept him pinned by holding his hands and legs - Other
witnesses also reached on spot - ELR. was lodged promptly ~ Deceased died
due to strangulation - Complaint was filed disputing the factum of involvement
of appellanis - Held - Considering the prompt EIR. and coﬁsi.s‘terycy of .
Stalements of eye-witnesses, appellants are guilty of committing murder - Appeal

dismissed. [Nar Singh v. State of M.P] ...1225

Penal Code (45 of 1860), Ss. 302/149, 148, 147 - Appellant Deewan
- Singh convicted u/s 302/149 & 148 IPC and remaining appellants convicted
u/s 302/149 & 147 IPC - Conviction challenged in appeal - Held - Prosecution
has come with two contradictory stories - One as per the dving declaration
and other as per eye witnesses - Dying declaration was recorded by Naib
Tahsildar on the certificate of Doctor - Dying declaration is more reliable in

i
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comparison to the eye witness account - In the light of that 'Dehati Nalishi’
was not recorded timely and it is an afterthought document and there is no’

proof that it was forwarded to the Court immediately as required u/s 157
CrP.C. - Evidence of eye witnesses is not reliable as not supported by medical
evidence as well - Therefore, the eye witness account is cooked up -
Prosecution has failed to prove the charges beyond reasonable doubt - Court
has acquitted the appellants. [Ganga Prasad v. State of M.P] - L1774

Penal Code (45 of 1860), Sections 302, 304 Part I - Muider or culpable
homicide not amounting to murder - Appellants started pelting stones at
deceased and injured witness while they alighted from bus - Both tried to run
away - On account of pelting and striking from a close range deceased died
‘instantaneously - Held - No evidence that appellants had knowledge -that
deceased and injured witness would return by bus - No evidence that
appellants came close to the deceased and Pleted stones and caused injuries
- It would be perilous to infer any intention on the part of appellants to
cause death of deceased - However, they had caused injury intentionally
knowing that injuries were likely to cause death - Case would Jall u/s 304
Fart I - Appeal partly allowed. [Ramsingh v. State of M:P.] ...2110

Penal Code (45 of 1860), Sections 302, 304 Part 11 - Murder or culpable
homicide not amounting to murder - Appellant having no prior enmity with deceased
- Incident occurred on account of intermeddling with water pipe leading to
altercation and scuffle - Appellant pushing deceased into empty wéll - Deceased
died due to head injury - As deceased was bushed in empty well it could be inferred
that appellont had knowledge that his act was likely to cause death - Act of appellant
Jalls under Section 304 Part II - Appellant acquitted under Section 302 and convicted
under Section 304 Part II. [Rajendra v. State of M.P] ...*59

Penal Code (45 of 1860), Sections 302,°309 - Murder and éttempt fo
commit suicide - Prosecution based on two circumstances that wife (deceased)
died of poison and husband (appellant) consumed poison indicate that it was

afier administering poison to his wife, husband tried to commit suicide - Held -

No evidence that the substance which was Jound in the viscera of the deceased
contained the same poison as the poison consumed by the husband - It would be
a far fetched conclusion that husband alone was the person who administered
poison to the deceased - In view of the suspicion of the husband about her
Sidelity, commission of suicide by the wife was not ruled out - Conviction w/Ss.
302 & 309 LPC. set-aside - Appeal allowed, [Tukaram v. State of M.P] ...2098

Penal Code (45 of 1860) - Section 306 - Abatement to commit suicide
- Deceased (Bhuri Bai) was locked inside q room with applicant no.1 (Sittu
Patel) by other applicants - Deceased Jelt guilty, ashamed and committed

suicide - No iota of evidence regarding abatement - No offence under Section -

306 made out - Applicants discharged. [Sittu Patel v. State of MP] .. .*0

in

_,H

D%




& opo ' INDEX (129)
mmﬁ—wmﬁ%mmuWMﬁaﬁﬂéaﬂv
T® TP TEEIRER TR .Y o suer B i 4 ¥ f anr 1657 <EE B
mﬁmeﬁmwaﬁw}ﬁﬁﬁmw—mﬂmmmﬁwﬁn .
18 oify IU Fafhead W o1 waefw T § — gafer) weaeraedf el @7 fymwor v
ﬂmmw(cookedup)—‘aﬁwmﬁﬁgﬁﬁgﬁ'Wﬁ.ﬁﬁaﬂﬂﬁﬁ
IR ET — Tarer 3 srdraedfrer ot e e (T warg o R I5) 1774

Zus AT (1860 BT 45), ORI 302, 304 FM-Y&H — FeAT uT we T
@ I ¥ 7 AR FIET ATRIE AT I8 — Fab AR €IS WE TH 99
AT o et ¥ 99 W weR Bo Y 3 far — Hi A A B 5
fraT — TR BEY AR 9 g0 UHER P @GR GaF B qoPT g 8 T -
— affEiRa — 3 e s R adenfRfal B gt S o 1% qae. JfiY wre
WER o W o ey — o W 4E 5 arfieredf quw & Terde Ay R TR
FP qeT erfyal FIRT o — °% JgaF frwre 5 afiarfat w1 g9 w1y
FIRT PN - BT AT o1, W] BT — Fenfy wweld qw W gy P el
ﬁqa},mﬁaﬂmﬁm%mmmmﬁﬂﬁ—wmamm—wﬁ )
e — i efEr AR (el A Ay, ue) L L2110

‘gug WRAT (1860 FT 45), RIY 302, 304 AN & — T AL & B
FIfE A 9 A T IR AT 99 — el 9 gae ¥ P18 qE-IEeT T
—mqﬁﬁ,$m$w.wamﬁﬁaﬂﬁ$mﬂﬁaaﬁﬁﬂgawmwﬁg
&~ arfiemeff ¥ 5o Bt el gt § 9ew A - AR ¥ ol Susfy @ RO Tad
3 9 g5 — 4f% yaP B el G . T 76 R 9§ ey frarer s
- 2 for arfiemelf Y E S o7 6 9US gl 56 FIRG ST 4wy o — andereff wr
el TIRT 304 AT &Y B arta Arer ¥ — il ey 302 @ At <INE 3R ART
304 AN B B siaiad Sig | (o= R 9.9, ) : N p— £ {

, TUs wfear (1860 BT 45), AN 302, 309 — T IR IeTEET PN

P T I — AP &1 IRRERET W R 5 weh (7o) @y R $§
g ok ofy (erdtenell) @1 fa w1 Na e gt # 75 Sl Tel B RV I @ 9%
qfdy Y SIS BT Nae A — IR — YT e w1 5 g0 @ A | S
weref yrar T o £y @1 ufiy g ¥ad fhar @ — a8 a1 ey @ R afr
ﬁwaﬁwﬁﬁ.%-mﬁﬂﬁiﬁﬁﬁﬁm—ﬁﬁfaﬂﬁqﬁﬁm%aﬁﬁ-
¥iepT AT o SHRAY Ueil §T ATHET TR & ART®T TR 58 — “aE™, Bl 8aRT
302 7 300 B el QINFARE AU — e WO | (gANE L AW ) ..2008

 <ug Wiear (1860 B 45), SINT 306 — SRl B oy gRT & -
7aw (ft a1E) Y amde® % 1 (Ricg W) B W I AEad! A B A 99 TR famn
off — A% B oI g 7 wifEt g ok anerewn @R A - AreTE & g B
| 5§ W AT BT e el — ©RT 306 B T IR 7E §T @ — IAGDI Bl
SR fear (R e fa 2w =) - ---*¥40

]




(130) INDEX

Penal Code (45 of 1860) - Section 306 - Abatement to commit suicide.

+ = Deceased committed suicide by inflicting injury to himself as his wife did
not want to live with him as he used to doubt her character - Deceased inflicted
injury out of frustration or depression - No iota of evidence regarding
abatement - Even if entire allegations leveled against the applicants are
accepled as correct, no case for alleged commission of offence under Section
306 made out - Charge framed against applicants set aside - Revision allowed.

- IMadholal v. State of M.P.] . ' ... 1282

Penal Code (45 of 1860), Section 306, Evidence Act, 1872, Section
113-A - When presumption would be applicable - Wife committed suicide
. within a year from marriage due to demand of dowry and cruelty - Letter

SJound near body shows that she ferminated life due to suspicion made by
husband regarding her character - Trigl Court held that demand of dowry
and cruelty not proved however convicted on the basis of letter - Held -
Letter was not admitted by‘defenqg - It was also not proved that it was writfen
" by deceased - It was not the case of prosecution that as husband suspected
her character therefore due to-mental cruelty she committed suicide - As crueliy
was not proved therefore, presumption of Section, 113-4 would not be applicable
- Appellant acquitted - Appeal allowed. [Dinesh v. State of M.P,] ...1785

Penal Code (45 of 1860), Section 324, Criminal Procedure Code,
1973, Section 386 - Sentence - Applicant convicted Uls 324 - Incident took
place about 14 years back - Applicant has already suffered imprisonment =
Jor 29 days - Sentence reduced to period already undergone. [Bhure Singh v.
State of M.P.] : .42

Penal Code (45 of 1860), Sections 326, 367 - Grievous Hurt - Seritence
- Both hands of injured amputated by appellants no. 1 and 2 due to business
. rivalry - Incident took place 18 Years back - However looking to the nature
of incident specifically that injured will be handicapped throughout his life
act of appellants deserve no sympathy - Trial Court already taken liberal
view by sentencing them to 4 years imprisonment - Appeal dismissed. [Gopal
v. State of M.P] ... %43

Penal Code (45 of 1860), Scctions 376 or 376/511 - Prosecusrix aged
11 years - Appellant committed sexual intercourse after throwing her on
ground - In medical evidence hymen membrane was not forned but there was
redness and marks of rubbing were present - Pubic hair were not found
containing semen and human permatozoa whereas both were present on
underwear and slides of semen of appellant - Appellant held guilty for
commission of attempt to commit rape. [Babu @ Babariya v. State of M.P.]... 1495

Penal Code (45 of 1860), Section 376/511 or 354 - Prosecutrix aged
11 years was made-fo lie on cot by appellant after untving her Salwar -
Appellant thereafier laid on her - No evidence thai appeilant removed his
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own undergarment and tried to penetrate his male organ in the vagina of
prosecutrix - Medical evidence also does not show use of any kind of force
on private part of prosecutrix - Appellant guilty of committing offence Uls
354. [Jeevan v. State of M.P.] - - ... 1498
Penal Code (45 of 1860), Section 394, Criminal Procedure Code,
1973 (2 of 1974), Section 320 - Compromise - Appellants convicted u/s 394
LPC. - They are first offenders_- Matter has already been compromised by
parties - However application for compromise was rejected as offence is not
compoundable - Held - Considering the circumstances they are sentenced fo
imprisonment which they have already undergone (one year two months &
26 days) and fine of Rs.4000/- - Fine amount be paid to complainant by way
of compensation. [Bharat Singh v. State of-M.P.] ...2126

Penal Code (45 of 1860), Sections 395, 397 & 450 - Dacoity - Appellant

along with other accused persons committed dacoity in bank - Currency notes

" of Rs."13,95,720/- & a bag of bank official taken away - Rs. 40,000/- with

bank slips & a bag recovered from appellant - And also gun recovered which

was brandished against witness and a Jeep used for committing offence was

seized at the instance of appellant - No explanation given by appellant as to

how a huge sum of Rs. 40,000/-, bank slips and a bag could be recovered
Jrom him - Appellant also identified by witnesses - Appellant rightly convicted

- Appeal dismissed. [Pravin v. State of M.P.] _ ...1023 .

Penal Code (45 of 1860), Section 397 - Robbery with attempt to cause .
death or grievous hurt - Three persons assaulted complainant and snatched
" Rs.1,000/- - One accused given benefit of doubt - Two persons convicted as
Rs.1,000/- was seized from one and lathi Jrom- another - Held - No evidence
that seized lathi was used for beating complainant - No specific overtact
attributed to any. of appellant for causing grievous hurt - Because of acquittal
of one accused, appellants also entitled for getting benefit regarding causing
grievous hurt. [Bharat Singh v. State of M.P.] ..2126
Penal Code (45 of 1860), Section 398 - Prescribes punishment for
attempt fo commit robbery or dacoity armed with deadly weapon - In the
.case, Charge was not for altempt, but it was for complete comm;ssion of
offence punishable 395 v/w 8. 397 of IPC - Trial Court has Sailed to apply
correct section for commission of offence on the basis of evidence available

on record. [Sachin v. State of M.P.] ‘ ... 1242
Penal Code, (45 of 1860), Section 4G6 - See - Criminal Procedure Lode,
1973, Section 482. {Chandanmal v. Suryakant)] ...1554

Penal Code, (45 of 1860), Sections 406, 409, 420, 424 - See - Criminal
Procedure Code, 1973, Section 482 [V.C. Raam Sukaesh v. State of M.P1.*70°

Penal Code, (45 of 1860), Sections 406, 428, 120-B - See - Criminal
* Procedure Code, 1973, Section 482 [Te Singh v. Rewa Ramy] ...2145
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Penal Code (45 of 1860), Section 409 - Criminal Breach of Trust -
Applicant working as Sarpanch - pplicant awarded certain funds Jor
execution of certain works in village - Applicant could not complete work -
Money not refunded by applicant inspite of notice - Held - After having admitted
receipt of money applicant guilty of criminal breach of trust as he did not complete
the work - Appeal dismissed, [Prahladsingh v. State of M.P] ... 1287

Penal Code {45 of 1860), Section 420, Negotiable Instruments Act,

1881, Section 138 - Cheating - Even after introduction of S. 138 of the Act,

prosecution u/s 420 of LP.C. for dishonour of cheque is maintainable - Mere

Jact that cheque was dishonoured by itself would not mean that accused has
cheated the complainant - But when the allegations show that the accused

-had a dishonest intention not to pay even at the time of issuance of cheque

in question. [Govind Singh Parmar v. Jai Prakash Mishra] .. *64
. Penal Code (45 of 1860), Section 420 - See - Criminal Procedure Code, .
1973, Section 482 [LML Limited v. Kailash Narain Rai] ‘ ...*33

Penal Code (45 of 1860), Sections 420/34, 120-B, Criminal Procedure
Code, 1973, Section 482 - Che&ting - Business Transaction - Huge money due
against petitioner in business transactions - Petitioners assured that all dues -
will be cleared after selling or morigaging immovable properties - Chegues were
issued which were dishonoured - Complaints filed under Section 138 of

. Negotiable Instruments Act were forced to be withdrawn by petitioner on the
ground that ‘otherwise form "C" shall not be issued - Business dealings were
made to continue with promise to make payment by sale of immovable property
which were subsequently found unsaleable - Held - Substantial ingredients of
offence are made out in complaint - Merely on the defence of the accused
prosecution cannot be terminated - At present facts are incomplete and evidence
is yet to be recorded - Not a fit case to quash. prosecution under Section 482 -
Petition dismissed. [Suresh Goel v, Grasim Industries Ltd.] ... 1841

Penal Code (45 of 1860), Section 489-C - Possession of forged or
counterfeit currency-notes or banknotes - Appellant Mohan Singh found in
possession of one counterfeit currency note of Rs.500/- - No evidence on
record to conclude that appellant was having knowledge that he is in
possession of counterfeit currency note or he had any infention to use the
same as genuine or it may be used as genuine - Mere possession is not
sufficiént to convict u/s 489-C - Appellant acquitfed. [Laxmi Narayan v, State
. of M.P] ’ 2115

Penal Code (45 of 1860), Section 498-A - Husband (appellant) after
consuming liquor used to beat wife (deceased) - Appellant was also having
suspicion over her character and always teasing her on the score - Husband
was scolded as well as admonished for his cruel behivour with wife but there
was no improvement - Conviction w's 498-A upheld. [Manoj v. State of M.P.]...2093
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Penal Code (45 of 1860), Section 500 - Defamation - Quashing of
proceedings - Complaint did not contain actual words alleged to have been
used by applicant - Relevant news item also not exhibited in evidence during
- enguiry U/s 202 - Held - Evidence was not sufficient to constitute defamation
either by spoken words or intended to be read in newspaper - Complaint
quashed - Petition allowed. [Rajesh Nandini Singh v. Rakesh Khare] .*49

Police Regulations, M.P., Regulation No.221, 228 & 270 - Power of

_ review -~ Petitioner inflicted with minor penalty of withholding of one increment
Jor a period of one year - Subsequently new Superintendent of Police cancelled
the order of minor penalty and issued a charge-sheet on the identical charges

+ and the same incident and reopened the matter - After departmental enquiry
petitioner dismissed from service and appellate authority also rejected the appeal

- Held - Regulation No.220 does not repose any power of review in disciplinary -

authority and also does not vest any power fo the disciplinary authority to exercise
Suo motu power of revision or to reopen the order passed by his predecessor
who is equal in rank - Order of dismissal quashed and order of minor penalty
restored - Petition allowed. [Anil Soni v. State of M.P] ...1636

Prevention of Corruption Act, (49 of 1988), Section 13(1)(d) - See - Criminal
Procedure Code, 1973, Section 482, [H.S.S. Raghuvanshi v. Stateof M.P]  ...1569

Prevention of Food Adulteration Act (37 of 1954), Section 2(xiia) -

Primary Food - Turmeric Powder cannof be held to be a primary food. .

[Radhika Prasad Gupta v. State of M.P] ...*58

_ Prevention of Food Adulteration Act (37 of 1954), Section 2(xiii) -
Sale - Packets of Turmeric Powder lying at the shop - In absence of any

evidence it cannot be held that turmeric powder kept along with other articles -

was not intended for sale or applicant had bought them for personal use -
Even sale of an article to a Food Inspector for analysis is also a sale. [Radhika
Prasad Gupta v. State of M.P.] : .. %58

Prevention of Food Adulteration Act (37 of 1954), Sections 7(1):/

16(1)(a)(i) - In view of mandatory provisions of Section 16(1) of Act, no
sentence lesser than the minimum prescribed by the statute could be awarded
Jor the offence u/s 16(1)(a)(i) of the Act, [Shankar v. State of M.P.] ... %69

Prevention of Food Adulteration Act (37 of 1954), Section 13(2), General
Clauses Act, 1897, Section 27, Evidence Act, 1872, Section 114 - Presumption
- Notice ws 13(2) of Act 1954 sent by registered post at correct address - Merely

because AD receipt was not received back will not be sufficient to rebut or

. dislodge the presumption of service of notice. [Shankar v. State of M.P] ...*69

Prevention of Food Adulteration Act, (37 of 1954); Section 13(2), ~

General Clauses Act, 1897, Section 27 - Report of Public Analyst - Service
of Report - Report of Public Analyst sent to applicant by registered post - No
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suggestion that address described by Local Health Authority was not correct
- Held - There would be presumption of service of notice sent by registered
post on correct address - Merely AD was not received would not be sufficient
to rebut or dislodge presumption of service. [Gulab v. State of MP] ..155

Prevention of Food Adulteration Act (37 of 1954), Section 13(2). -
Report of Public Analyst - Report of Public Analyst sent by U.PC. - Applicant
has not denied receipt of the same - Not exercised his right for getting part
of sample analysed by Central Laboratory - Applicant has not been
prejudiced in any way. [Gyasi Lal Napit v. State of M.P] ... %54

Prevention of Food Adulteration Act (37 of 1954), Section 16(1)(a)(ii)
- Delay in prosecution - Sample of milk collected on 25.04.1987 - Complaint
filed on 15.03.1988 - Nothing on record to show that another part of sample
became unfit for analysis - No question to quash complaint - Revision
dismissed. [Gyasi Lal Napit v. State of M.P.] ... *¥54

"/ Prevention of Food Adulteration Act (37 of 1954), Section 17 - Duty

- of Food Inspector in case of prosecution of company or Jirm - Food Inspector

is required to prosecute a right person - Burden does not lie on such accused

who has been wrongly arrayed as an accused, as to who is the right person
fo be prosecuted. [Hindustan Food Products India v. State of M.P] w11

Prevention of Food Adulteration Act (37 of 1954), Section 17(2) -
Offences by companies or partnership firms - Nomination-nominee alone.
can be prosecuted - But in exceptional cases, Director's of a company or
pariners of a firm or the concerned person can be prosecuted. [Hindustan
Food Products India v. State of M.P.] . .11

Prevention of Food Adulteration Act (37 of 1954), Section 17(4) - For
prosecuting a partner or a diréctor specific averments as required in sub section
4 of section 17 of the Act is to be mentioned in the complaint that alleged act has
been committed with the consent or connivance of, or is atiributable to, any
neglect on his part. [Hindustan Food Products India v, State of M.P] 1

Prevention of Food Adulteration Rules, 1955 - Appendix B Irem No. A.16.16
- Pickles in Oil - Percentage of Oil - Layer of oil not less than 0.5 cm above contents
or percentage of oil shall not be less than 10 percent - Samples of pickle taken by
Food Inspector - Report of public analyst mentioned that percentage of oil was less
than 10 percent - Report silent about layer of oil above contents - Trial Court held
that prosecution cannot continue as report is incomplete - Revisional Court remanded
the matter - Held - Word ‘and' is ordinarily conjunctive while 'or’ is disjunctive -
‘Or' cannot be read as ‘and’ to mean that if sample fails to meet either of requirement,
then it would be taken to be adulterated - Report appears fo be incomplete -
If prosecution does not prove all requirements to constitute an offence, then
prosecution would certainly be abuse of process of law - Order of Trial Magistrate
restored - Revision allowed. [Bansal Stores v. State of M.P,] ..180




INDEX - (139)

e MR ERT afdf gar W i o — SR — YRR o B gR 9 W W
IR Y Ao TR THD A D) TRV B) WRelt — Doy Yrad) ST 9 | 21 e
& IR B WUST W frened I B o wafa T #) (e R A9, wa)...1535

e Jufrger farer fiffaw (1954 &1 37), oRT 13(2) — WD
forvs &1 wides - 9w Reys & afdes 3w &R o T - amew
A WS e W §PR TEl 6 & — S gaeTeTen ¥ R @ ofer @ freevr o
U BT AT ARBR T T AT — ied W el ove @1 afia ware. e v
(@ e Tifve fa. A9, o) . S 54

Grer quiAer fraror aRifram (19547 #1-37), emr 1e(1)(a)(ii) —
AP ¥ fera — g9 BT AT 25.04.1987 Y FaT T — GRATE 15.03.1988 BT -
T — IR W 7% SRT IR B AT ur g8 T 6 TR 1 5w AT fwe
@ ford argogaa & T — RAE ARRafsT w1 g § T — yAder @nie |
(e oe- e fa. AW, <o) : ---*54

wre Fufsor Prarer aRifEE (1954 3T 37), 9RT 17 — Hod ar 5
% Il & A W G fas o1 saia - a flas § ag afe
® [& 77 9 @y o) afmiie = — o . afi o1 afise far o e g
FAH BT AR T AR ) T 2R Tadt § R s T R | (fRgw T
wreFeH 34T f4. wy. =) 1313

e Jufieer farer afifram (1954 1 37), awr 17(2) — @R AT
AR ® g1 AT — M fAdYE - daw it w1 @ st e o
W & — g rmared Al § Svh & P @ vt & arier O et afa
,ﬁmﬁﬁmmm%l(ﬁgﬁmﬁsmmm&mm) 1313

© o Er yafser Frarer s (1954 3T 37), ORT 17 (1) — R ARfER
1 e &1 AP $ @ ) 9RarE F sifem ot arT 17 STuRT 4 9 e
fafffee yarer & aifreRIT o1 W=t a1 #iF weafy a1 998 TR 9 S B 99T
@ TR g3, Seoilaa 8T a1fed | (Rigw % Weaew ¥ A 4.9, v9) .1313

@ gufeer frare frm, 1955 — URAMe ), avg mEE U616 —
AR H O — 9 BT 9RIeT — B9 @ HW O B W/T 05 A, WA 7 @ aq
U T ARE 10 TN | 9 A 8 — @ Pl @ gRT SR BT T R — W
favews 91 Rué sfeafaa e ® 5 0 o1 9Riem 10 ¥ 39 & — RAE 99F & o)
O PR B g # A — e smrer st far i Rod et B 9
AT SR €T M I W — JTIE0T RIed 3 2 o1 i fear — aRfuiRy
- R T WA WA ¥ WeiE AT aRiEs — AT $Y @R D ey wE ger o
AT ey 7 T B i ufd AT R A aravadar w1 qub v 3 arawet BT § A
T S fora s — R arqof aRefm 8 & — af s =R s 3y R
o el T anavaEaRil S NG T BvaT 8, 99 e ST w9 S e
PRAE BT FEUIRT BT — AR TUSTRAGR BT AT Hearaffar — Yrdeoy sioy | (e
wif fa. 7.3 =) ..1830




(140) INDEX

Prevention of Food Adulteration Rules 1955- Rule 9B - Delay in sending
Report of Public Analyst - Copy of report of Public Analyst sent to applicant
after one month and seven days instead of 10 days after the institution of

prosecition - Applicant did not apply to send the other part of sample to Central
" Food Laboratory - Applicant cannot complain that sample had deteriorated and .
. ‘could not be analyzed - Revision dismissed. [Gulab v. State of MP] . ...155

Promotion - Merit-cum-Seniority vis-a-vis Seniority-cum-Merit - Defined -
- Rule of seniority-cum-merit has to be applied then minimum marks: are to be

prescribed and if a candidate secure minimum merit marks then only on the

basis of seniority he is to be placed in the select list but when the rule prescribes

merit-cum-seniority then merit and ability has fo be givén great emphasis and
seniority plays a less significant role. [R.S. Mehta_(Dr.) v.-State of M.P.]... 1912

Public Works Department Work -Charged. and Contingency Paid
Employees Recruitment and Conditions-of Service Rules, M.P. 1976 -
Clause 3(A) - Wireman - Age of Superannuation - Post of Wireman-falls
within category of Class IV employees and entitled to get benefit of extended
" period of age from 60 to 62 - Since Petitioner has already attained the age

of 62 years, he will not be entitled for arrears of pay for the period he - ‘

remained out of employment, however, will be entitled to all pensionairy

. benefits. [Jwala Prasad Batham v. State of M.P. ] - ' .. 1590 -

. Rajya Anusuchit Jati Ayog Adhiniyam, M.P.,, (25 of 1995), Sectlons
9 - See - Constitution, Article 226 [S.K. Verma v. State of M.P] - -...1892

Rajya Anusuchit Jati Ayog Adhmlyam, M.P., (25 of 1995), Sections
9 & 10 - Functions of Commission - Commission has not been constitutéd to
act as a superior body or an adjudicating authority having judicial or quasi-

Jjudicial powers sitting over and above all: departments of State Government’

- It has not been empowered to try and inquire-into -individual complairits
like Civil Court, Disciplinary Authority-or Trial Court - Cannot conduct trial

or departmental enquiry - Cannot give finding as to. guilt - Cannot direct .
authorities of State Government to_take particular actions - Cannot enforce’

. its -orders and cannot. call for compliance report - Appeal allowed. [S K.

Verma v. State of M. P] - _ ..1892

Redressal of Publu: Grievances Rules, 1998 - Ombudsman Is om’y
. a non-adversarial adjudicator of disputes - Finding given by the insurance
-ombudsman will not come in the way. of petitioner in case petitioner

approaches any other forum for redressal of his grievance. [Veerpal Singh -

Gurjar v. Insurance Ombudsman for M.P. & Chhattisgarh] | .. 1155
Registration Act (16 of 1908) - Section 32(c) - Registered Pawer of
Attorney - If Power of Attorney is executed by a registered document, for its
cancellation, registered document is required - Infimation of its revocation
by serving notice is not a proper one. [Bhivji through LRs. v. Rajesh] ... 1199

Ve




INDEX ' (141)

erg Iufigm Paner fraw, 1955 —~ frm oodt — Ww fivaws @t
Ruid o= 9 e — aET o 99 fweye @ Rud 2 ufy affmes 2 WRew
TR @ 9 59 3 99 1E A1E 9 9 @9 @ 915 Aol ~ ARES-A T D o A
BT DI GrEr g A Aem @ f3g anded 5 i — amyes v Rreraa T8
mm%ﬁﬁmwﬁmmﬁm%ﬁﬁwm T
qiike | (Teme fa 7.9, 359) .1535

TR — AAT-—He—ASdT B g § ea-us-ar7gal - Refe —
S HE—aaT & P 1 AR R ST & @ R o Rifed e 31 ¥ iR
g v SRITIR a9 AT 3% A9 FRAT € D0 o) 90 Wodr © AER W
=+ gl 7 @ BT B, faeg o9 e Qraa-ae—-wsedr fafed oxar € o9 area
mmmmmﬁmm%sﬁq@waﬂw&ﬁmmm@nw
ﬁﬁ(tvﬂ)ﬁrm:r RiE)) . .19i2

mﬁmﬁwmmﬁaamarmﬁﬂmﬁfﬁMa%mﬁm
a1 ¥nf Frm, 29, 1976, @Y% 3(7) — AT - AfEPE Ay - AN
&1 98 Tt Ao S of | amar ok 97 amg- o fwafRa Samafir eo af I 62
7§ BT T UH BT IR & — e ardl 7 62 7 N ag v o A B, 5«
ﬁ‘ﬁﬂﬁﬁﬁmﬁwmﬁﬂwﬁﬁﬂqﬁﬁmﬂiﬁ TN g% YY
%wmuﬁmmﬂ%l(ﬁmmwﬁqum) ..1590

I Igfad wifa aEhT e, w (1995'cm25) ﬂms—é@-
— ifaur, srgeey 226 (TH®. @i fA 7y wew) . ..1892

e Ifad wifa amar aftfem, AW, (1995 BT 25), GIRT 9 9 10
— ST & TR — AN BT o AR BreE A Rt mRm o e a1
TR i Y50 TRER S G fAT 0 X@d1 8y, @ w9 § o a3 g
el far Ty @ — qv Fafaa I, SR e RY AT R S @Y e
i frerm! @Y Wi AR W ARy e @ fag geea §6 2 - Rerw @
. fawrfia Sife darfea 961 o) w@ar § — s 819 @7 freed 9d @ wear @ — e
WOHR & FEHRAT B B faiire orf @ o1 fRw=d  woar € - e eyl
mmﬁwmmmﬁqﬁéﬂﬁgﬂm anﬂa%m(m%ﬁ
I 7.4, ) ™ ..1892

e Rema frare fa, 1993—aﬁ@:¥rﬁﬂ—$aaﬁm"f$ralw
~-fotas & — I @ silesw™ grT A T ey, afy ard s BRE 3 Sua
Riem 9 fare g FagT-avar 8. o) 36 TR A w8 amar § ) (dRwre Rig e
fa. SWRT Jfegand vR bl T gwie) . 1155

g e Afifram (1908 &7 16) — T 32 () — PR IHT FEARAET
~ B reEmRETr W Swads gRT Fesfg fra a8 /) ous favea @ il
- IRTRITT TR & AEE § - e @ &) g Sue PRww &) g 2
sfae wZf 71 Fhaoft 79, o) 1199




4. . ' INDEX

Regulatwns of Medical Council of India, 2000, Clauses 3, 7 & Note
(a) - See - Constitution, Artrcle 226 - [Muniraj Patel v. State of M.P.]...1 77

Revenue Recovery Act (1 of 1890), Section 5 - To invoke the provisions
of Section 5, the Collector was required to satisfy himself that a sum was
recoverable as arrears of land revenue and the authority who approached
to the Collector was empowered to make such a request to the Collector and
afier satisfying with the aforesaid requirement of law only then the Collector
was empowered to issue RRC and not otherwise. [Harcharan Ra_]pah v. The
Collector, Tikamgarh] ' .. 1702

S.A.F. Rules, M.P. 1973 - Rule 26 Probation - Rule 26 prowdes that
services of probationer can be brought to an end if in opinion of appointing
authority there is no likelihood of such person becoming suitable officer -
No such finding in the cancellation order of appointment - Order not
sustainable - Petition allowed. [Kadir Khan v. State of M.P.] ..175

Samaj Ke Kamjor Vargon Ki Krishi Bhumi Hadapane Sambandhi

Kuchakron Se Paritran Tatha Mukti Adhiniyam, M.P. (3 of 1976), Section -

2(c)(d)(f) - Prohibited Transaction of Loan - Appellants having purchased
the lands in dispute in Court Auction - No material before S.D.0., Collector
or High Court to show that appellants had any role to play in Court auction
or that they were responsible for non-payment of revenue for which court
auctions were held - Adhiniyam has clearly no application to the facts of
case - Claim made by respondent no.l dismissed - Appeal allowed. [Baboolal
Sharda v: Savitribai] ..99

Scheduled Caste & Scheduled Tribe (Preventlon of Atroutles) Act
(33 of 1989), Section 3(1)(xii) & 3(2)(v), Dakaiti Aur Vyapharan Prabhavit
Ksheshtra Adhiniyam, M.P., 1981 - Special Judge empowered under the
Act of 1989 framed charge against NA-2 to 6 for the offence u/s 302/149
IPC glong with offence w/s 3(2)(v) of the Act of 1989 and against NA-2 u/s
376(1) IPC r/w Section 3(2)(v) of the Act, 1989 - Charge u/s 395 & 396 of
IPC r/w Section 11/13-of the Adhiniyam, 1981 not framed on the ground that
a separate special court has been established to try such offence - Order
challenged in revision before High Court - Held - Prima facie offence u/s
3(1)(xii) & 3(2)(v) are not made out - Revision partly allowed with the
direction that charge-sheet be returned to Police for filing before Special
Court established u/s .6 of the Adhiniyam of 1981 - That Court will consider
whether any charge is made out or not. [Mahesh Jatav v. State of M.P.],..18 4

Scheduled Caste & Scheduled Tribe (Prevention of Atrocities) Act

(33 of 1989), Sections 3(1)(xii) & 3(2)(v) - Offence u/s 3(1)(xti) of Act of ,

1989 - When a women belonging to SC/ST if sexually exploited by such a
person, who is not in a position fo dominate her will and without such position
that women.is not expected to have otherwisze agréed for such act - This

W
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offence is not made out if the rape is comm:tted by using criminal force
[Mahesh Jatav v. State of M.P.] - 184

" Scheduled Caste & Scheduled Tribe (Prevention of Atrocltles) Act (33
of 1989), Section 3(2)(v) - Offence w's 3(2)(v) of the Act - Offence is not made
out if the concerning offence under LP.C. punishable with imprisonmeént for a
term of 10 years or more against a person or property, on the ground that such

person is a member of Scheduled Caste or Scheduled Tribe or such property

belonging to such member. [Mahesh Jatav v. State of M.P.] - - ..184 .

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)

Act (33 of 1989), Section 4 - Criminal complaint filed by non-applicant
discloses .that atrocities began on 03.11.1987 - Act was not in force at the
* relevant time - Even if complaint is filed after coming into force of Act, it has
got no retrospective effect - No cognizance coula' have been taken. [Saubu'

~Bhattacharya v. Jai Prakash Kori] ..1849:

Scheduled Castes and Scheduled Tribes (Prevention of At_rocltles)
Rules, 1995, Rule 7 - Mandatory - Non-compliance will not vitiate entire
trial but vitiate trial relating to offences under Atrocities Act, unless and
until the offence under 1.P.C. has nexus with the offences under Atrocities
Act - Accused can take such objection at appellate stage also but has fo
. satisfy Court that grave prejudice has been caused to him which has resulted

in miscarriage of justice - If obfection is taken at initial stage, Court can

direct for reinvestigation. [Bhagwan Singh v. State of M.P] ..1514

Specific Relief Act (47 of 1963), Section 16(c) - Readiness & Willingneé‘s '

-= Mandates plaintiff to aver in the plaint and establish as the fact by evidence
aliunde that he has always been ready & willing to perform his part of contract
- One of the terms in the agreement related to payment of interest - Therefore, the
conclusion of the High Court that there is no specific plea regarding readiness
to pay interest, is contrary to the factual scenario, in view of the categorical
averment made in the plaint. [Rameshwar Prasad (D) By L.Rs. v. Basantilzl]... 186

Specific Relief Act (47 of 1963), Section 16{c) read with Explanation
(ii) - Any person seeking benefit of specific performance of contract must
manifest that his conduct has been blemishless throughout entitling him to
the specific relief - If pleadings manifest that the conduct of plaintiff entitles
him to get the relief on perusal of plaint, he should not be denied the relief.
[Rameshwar Prasad (D) By L.Rs. v. Basantilal] ... 186

Specific Relief Act, (47 of 1963), Section 16 (C) - Specific Performance

of Contract - Readiness and Willingness - Plaintiff must aver in plaint and
thereafter prove those averments - Readiness and willingness must be in
accordance with terms of agreement - Plaintiff must prove his readiness and
willingness from the institution of suit till it is culminated into decree of Court.
[Bal Krishna v. Bhagwandas] ©...140
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Specific Relief Act (47 of 1963), Section 16(c) - Swit for specific
performance of contract of sale - Plaintiff ~ Should plead and prove that he
was having sufficient funds to pay balance consideration and also to bear
the expenses of registration - In absence of this evidence - Not entitled for
decree for specific performance. '[Bahuba.l v. Shafi Mohammad] ..2072

_ Specific Relief Act, (47 of ‘1963), Section 20 - Relief for speczfc
performance lies in the discretion of court - Court is not bound to grant such
-relief merely ‘because it is lawful to. do so - Discretion to grant specific
. performance is not exercised if the contract is not equal and fair although.
the contract is not void. [Bal Krishna v. Bhagwandas] ..140

Specific Relief Act (47 of 1963), Section 38 - Perpetual Injunctian -
Plaintiff found in settled possession of Government land - Several times fine
was imposed for encroaching Government land - Possession was not peaceful
and hostile to the State Government - Plaintiff entitled for decree of perpetual

. Injunction - However, State Government shall be free to take possession back

after adopting due procedure of law. [Prahlad v. State of M.P] ..2069
State’ Bar Council of Madhya Pradesh Rules, 1963, Rule 143-A - See

- Constitution, Article 14 [Shekhar Seth (Dr.) v. M.P, State Bar Councll] 1974
State Road Transport Corporation Employees Deposit Fund .

Regulation, M.P. 1985 - Clause 10 - Interest - Retired and serving employees

" of the Corporation are entitled to .get interest on. amount.deposited under the .

Employees Deposit Fund Scheme as prescribed in clause 10 of Regulatmns
[Anil Jain v. Managing Director, M.P.R.T.C.] ' oo 192

State Road Transport Corporation Employees Deposxt Fund Regulatlon,
MLP. 1985 - Clause 10 - Rate of interest - The payment of interest was statutorily
governed as per the regulation, and the rate of such interest has been prescribed
by the government as per notifications - However the Corporation by issuing
circulars can not deviate from discharge of his statutory obligation of payment
of interest arbitrarily. {Anil Jain v. Managing Director, MPR.T.C.] - -192

Succession Act (39 of 1925), Section 372 - Succession Certt:ﬁcate -
Deceased leaving two wivés and four children from second wife - Second

« _ wife nominated by deceased in official records to receive claims - Trial Court

granted succession certificate to second wife - High Court reversed the order
and granted succession certificate in favour of first wife as divorce by custom
could not be proved - Held - Second wife in her application had pointed out
the names of four children - Second wife cannot claim to be legal heir but
she had the status of nominee - She continued to stay with deceased and was
person of confidence of deceased and had born four children - She was
always preferable even to legally wedded wife who had never stayed with
deceased - High Court was not justified in granting claim of first wife to the
exclusion of the nominee of deceased and also to his legitimate legal heirs -

T
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First wife would be entitled to 1/5th share only - Appeal allowed. [Vidyadliari
v. Sukhrana Bai] - , _.(8C) 1575

Succession Act (39 of 1925), Section 372 - Succession certificate -
Obtained from the competent authority without impleading the necessary party
i.e. nominee of government servant - Cannot be said to be as per law. [Girijabai
v. State of M.P.] : ... 1167

Transfer of Property Act (4 of 1882), Sections 10, 111(g) - Right of
re-entry - Land was given on lease for construction of cinema hall -
Subsequently, cinema licence was cancelled by the Collector - Lease also
cancelled on the same ground - Held - Section 10 does not carve out any
exception with regard to perpetual or permanent lease - Noftice is necessary
for termination of lease - No express condition in agreement regarding
Jforfeiture - It would not be open to lessor to invoke the forfeiture clause for
determining the perpetual lease - Forfeiture of lease not legal. [Cine Exhibitors
Pvt. Ltd. v. The Gwalior Development Authority] ...1872

Transfer of Property Act (4 of 1882), Section S3A - Adverse Possession -
Pleq of adverse possession cannot be sustained when alternative plea of retention
of possession by operation of Section 534 are inconsistence and plea of adverse
possession cannot be found. [Jaswant Singh v. Smt. Dayamani] ...2080

Upkar Adhiniyam, M.P., 1981 (1 of 1982) [As amended in 2001},
Section 3(1), Vidyut Sudhar Adhiniyam, M.P., 2000, Section 12(3) - Energy
Development Cess - Constitutional validity of amendment 2001 challenged
on the ground that M.P. Electricity Regulatory Commission not consulted -
Held - Consequence of non-consultation in terms of Section 12(3) of
Adhiniyam, 2003 would not be an incompetent piece of legislation. [M.P.
Cement Manufacturers Association v. State of M.P.] ...1665

~ Upkar Adhiniyam, M.P., 1981 (1 of 1982) [As amended in 2001],
Section 3(1), Vidyut Sudhar Adhiniyam, M.P.; 2000, Section 12(3) - Energy
- Development Cess - Effect of non-vonsultation with M.P. Electricity
Regulatory Commission - Held - Adhiniyam, 1981 and Adhiniyam, 2000 have
been enacted to meet different exigencies and are to operate in different
fields - Adhinivam, 2000 is to operate in relation to electrical industry and
policies - Adhiniyam, 1981 is general in nature and is to operate in relation
fo cess/tax on certain iftems - Provisions of one Act cannot be read into another
Act - Act in which action is taken does not ask for consultation - Petitions
dismissed. [M.P. Cement Manufacturers Association v. State of M.P.] ...1665

Vidhan Sabha (Regulation and Condition of Service) Rules, M.P.,
1990, Rule 7 - Effect of amendment in the rules - If a power is exercised by
an authority who at the time of exercising such power had the power to do so
and if subsequently the power is retrospectively withdrawn - Held - A person
holding lawful office under the colour of lawfil authority, even if person is

~
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not fully qualified to hold office, order passed by him in his official capacity

cannot be challenged on the ground of lack of jurisdictional competence.

[M.P. Dwivedi v. M.P. Vidhan Sabha Secretariate, Bhopal] ..1622

Vidhan Sabha (Regulation and Condition of Service) Rules, M.P., 1990,
Rules 7, 13 & 18 - Absorption and repatriation - Petitioner working as Front
Office Assistant in M.P. Tourism Cooperation - He was send on deputation to

Vidhan Sabha Secretariat - Petitioner thereafter absorbed on the post of Assistant .

Protocal Officer which was five grade abeve his substantive post of Front Office
Assistant. - Respondents cancelled the order of -absorption and repatriated
petitioner to his parent department - Held - No scheme for absorption was made
in accordance with Rule 18(2) and thus Speaker could not have absorbed the

- services of petitioner without deliberation, upon the recommendation of Special

Committee of the Legislative Assembly - Petition d:smrssed [M.P. Dwivedi v. M.P.
Vidhan Sabha Secretariate, Bhopal] .. 1622

Vidyut Sudhar Adhiniyam, M.P., 2000 (4 of 2001), Section 9 - Electric
connection - Tariff in commercial category is more than the industrial category -
Without notice and giving an opportunity of hearing -Respondent, having an
electric connection in industrial category cannot be asked to pay hire tariff for
last two years treating the connection in commercial category. [Executive Engineer
(Vigilance), MLP. State Electricity Board, Khargone v. Jaswant Singh] * ...1187

Vidyut Sudhar Adhiniyam, MP, 2000, ‘Section 12 (3) - See - Upkar

Adhiniyam; M.P, 1981, [as amended in 2001 ], Section: 3 (1), [MP Cement
Manufacturers Association v. State of M.P.] : .. 1665 -

Vishwavidyalaya Adhiniyam, MLP. (22 of 1973), Section 37, Ordinance
6(26) - Revaluation in two subjects - Constitutional validity of Ordinance
6(26) challenged which prohibits revaluation in two subjects only - Held -
Courts cannot examine wisdom, merits or efficacy of policy = Any drawback
in the policy incorporated in rule or regulation will not render it ultra-vires

unless it can be said to suffer from any legal infirmity - Clause 26 of Ordinance .

6 does not suffer from any.illegality or arbitrariness - Not violative of Article

14 of Constitution - Petition dismissed. [Abhineeta Elizabeth Lall (Ku.) v.

Barkatullah University, Bhopal) ...1966
Words and Phrases :~ - '

Commence - Meaning - To begin, institute or start - Word 'commence’
harmoniously used in Sections 21 & 43 - Meaning would be "to
start”.[Prashant Kumar Sahu v. M/s. Optel Telecommunications Ltd.] ...175

Malafides - Change in Government - Effect - Merely because there
has been changed in the political scenario in the State, the action cannof be
said to be bad in law when the absorption itself was contrary to the rules.
[M.P. Dwivedi v. M.P. Vidhan Sabha Secretariate, Bhopal] . ...1622-
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Stipend - Scholarship - Stipend is a compensation paid for services
rendered for the benefit of other - Scholarship is paid for the maintenance
of a scholar or student - Both have different connotations and can not be
used as synonyms. [Junior Doctors Association v. The Chief Commissioner of

* Income Tax] ...1992

Workmen's Compensation Act (8 of 1923), Sections 2(1)(1), 4 -Total
disablement - Mental disablement - Claimant was driving jeep which turned
turtle as steering had become free and brakes had failed - Claimant sustained
injuries and became permanently mentally disabled - Application for
compensation dismissed by Commissioner as not covered u/s 4(1)(c)(ii) r/w
Schedule I - Held - Explanation II of Section 4(1)(c) makes it clear that in
case of mjury which is not specified in Schedule I, still compensation can be
claimed in case of permanent total disablement - Claim petition was wrongly
dismissed by Commissioner - Appeal allowed. [Ra]neesh Kumar Dwivedi v.
M/s. K.P. Enterprises) ..2061

Workmen's Compensatmn Act (8 of 1923), Section 3 - Emplayers |

liability to pay compensation - Deceased working as driver - He had taken
the vehicle to Amarkantak and Chitrakoot at the direction of the owner -
Dead body of deceased was found near river at Satna and vehicle was seized
from Rewa - Held - Owner in written statement and deposition has not denied
the fact that deceased was in his employment - Jeep was found at a different
place and déad body was found at a different place - Murder of deceased
was committed in'the course of employment - Order passed by Commissioner
Jor Workmen's Compensation dismissing claim petition set aside. [Dulari Singh
(Smt.) v. Tribhuvan‘Murari, Dubey] : ...1759

Workmen's Compensation Act (8 of 1923), Section 4 - Amount of
Compensation - Claimant suffering 100% disability - Claimant was earning
Rs.2,450 per month inclusive of allowance - 60% of monthly wages multiplied by
relevant factor i.e., 207.98 - Claimant entitled fo get Rs. 3,05,730.60 with interest
@ 12% per annum. [Rajneesh Kumar Dwivedi v. M/s. K.P. Enterprlses] ..2061
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JUSTICE ABHAY KUMAR GOHIL

Born on Ist July, 1946 at Sironj District Vidisha. His father was a Veteran Freedom
Fighter and Chairman of Municipality, Sironj.

Educated in Hamidia College at Bhopal. Passed B.A. in the year 1965 and LL.B.
in the year 1967. Started Practice at Bhopal in 1967. Enrolled as an Advocate in 1968.
Practiced in all branches of Law, including Constitutional, Civil, Criminal, Labour,
Arbitration, Service, Banking, Finance and other allied subjects.

Worked as Legal Adviser to Many Government Companies, Corporations, Banks,
Co-operative Societies and Local bodies. Was State Government Advocate before the
M.P. Arbitration Tribunal Bhopal from 1987-1999. Worked as Senior Central
Government Standing Counsel in the High Court of M.P. at Jabalpur from 1994 to
1999. Also served as Deputy Advocate General for the State of M.P. in the High
Court of M.P, Jabalpur in the year 1998-99.

Authored Number of Law Books on various subjects in Hindi and English both.
Government of India awarded prize in 1972-1973 for his first Law book in Hindi,
which was published in 1970. Was founder Editor in Chief of “Arbitration Tribunal
Law Reporter” was also member of the Editorial and Advisory board of Central India
Law Quarterly Journal and M.P. Labour and Service Law Reporter. Was elected
Member of State Bar Counsel of M.P. in 1984 and remained till 1999.

Served as Vice-Chairman, Chairman Executive Committee, Law College
Inspection Committee, Member of Advocate Welfare Committee was Chairman of
Enrollment and Disciplinary Committee. Was also Chairman, Disciplinary Committee
of All India Bar Council, New Delhi. Was also member of faculty of Law of Barkatullah
University, Bhopal and was associated with many educational, Social and Cultural
Institutions. Is life Member of Central India Law Institute and ILA. Is associated with
various research activities in the Field of Law. Organized and attended various seminars,
conferences on law during last three decades.

Appointed as Additional Judge of the High Court of M.P. on 26" April, 1999 and
confirmed as the Judge, High Court of M.P. in the month of March, 2000. Superannuated
on 1* July, 2008.

We wish his Lordship a healthy, happy and prosperous life.



Appointment to the Madhya Pradesh High Court

We Congratulate Smt. Indrani Datta, on her appointment as Judge of the
High Court of Madhya Pradesh, Smt. Datta took oath of the High Office on
Ist of July, 2008.

JUSTICE SMT. INDRANI DATTA

Born on 16th November, 1949. Joined Judicial Service as Civil Judge,
Class-II, 0n 08.09.1975, promoted as Civil Judge, Class-I on 14.12.1983, as C.J.M
on 13.06.1988 and promoted as officiating District Judge on 10.7.1989, granted
selection grade on 12.5.1997, super-time scale on 16.6.2003. Worked as
Additional District Judge and Presiding Officer, Special Court (SC/ST Act),
Dewas in 1997, Special Judge for trial of cases under SC/ST (P.A.) Act, Indore
w.e.f.07.08.2000 and Presiding Officer, Family Court, Indore w.e.f. 14.5.2002.
Presently posted as District & Sessions Judge, Vidisha.

During her tenure as Judicial Officer, she was posted in various Districts like
Raipur, Rajnand Goan, Bilaspur, Durg, Harda, Seoni, Dewas, Indore, Bhopal,
Vidisha.etc.

Elevated as Additional Judge of the High Court of Madhya Pradesh on Ist
July, 2008.

We wish Smt. Justice Indrani Datta a successful tenure on the Bench.



Farewell

Hon'ble the Chief Justice Mr. A.:K. Patnaik, bids farewell to the
demlttmg Judge :- o

‘We have all assembled here today to bid a farewell to Brother Justice Abhay
Kumar Gohil on his retirement as a judge of the Madhya Pradésh High Court.

" Tustice Gobhil is a son of very illustrious father late Mr. Keshrimal Gohilji,
who was a Veteran Freedom Fighter and the Chairman of Sironj Municipality. I
had an opportunity to be a guest in the function at Sironj organized by Justice .
Gohil in memory of his father. On a piece of land given by his father, Justice
Gohil and the Trust has constructed a Community Hall at Sironj and I could
know about the great admiration the people of Sironj had for the service that the
father of Justice Gohil had rendered as a Freedom Fighter and as Chairman
ofthe Sironj Municipality.

.- Tustice Gohil was born at Sironj on the 1st of July, 1946. After schooling, he

- “did his B. A. at Hamidia College at Bhopal and completed his LL.B. in 1967. He

was enrolled as an Advocate in 1968 and started practice at Bhopal. He shifted his
practice to.the High Court of Madhya Pradesh at Jabaipur. He practiced incivil,
criminal, labour, arbitration, service, banking and Constitutional law. He has worked
asaLegal Advisor to many Government companies, corporations, banks, co-
operative societies and local bodies. He was the Government Advocate for the
State of Madhya Pradesh before the M. P. Arbitration Tribunal, Bhopal from 1987
to 1988. Senior Central Government Standing Counsel in the High Court of Madhya
Pradesh from 1994 to 1999 and Deputy Advocate General for the State of M.P. in
" the High Court of Madhya Pradesh at Jabalpur in the year 1998-99. He was elected
member of the State Bar Council of Madhya Pradesh in 1994 and remained as such
till 1999-and while he was a member of the State Bar Council, he served as Vice
Chairman and Chairman of the Executive Committee, Law College Inspection

" Committee, Member of the Advocate Welfare Committee and Chairman of the

. Disciplinary Commlttee

Justice Gohil has authored a number of books both in Hindl and English
and the Government of India has awarded a prize to Justice Gohil for the First
Law Book in Hindi published in 1970. He was founder Patron in Chief of
Arbitration Tribunal Law Reporter. He has also been member of the Advisory
Board of Central India Law Quarterly Journal at Madhya Pradesh and Setvice
Law Reporter. He has been member of Faculty of Law of Barkatuilah University,
. Bhopal and a member of the Central India Law Institute and the I L A. He was
associated with various associations in the field of law and attended a mumber of
seminars and conferences on law dunng the last three decades

;,;,’.




Justice Gohil was appointed as Additional Jud ge of the High Court of Madhya’

Pradesh on 26th April, 1999 and became permanent Judge in March 2000. On

13th March, 2006, Justice Gohil became the Administrative Judge of the Gwalior -

Bench and has discharged his responsibilities as Administrative Judge of the
Gwalior Bench with tact, ability and team-work and was ab]e to get the co-
operation of all the Judges of the Gwalior Bench as well as the Advocates of
Gwalior. During his tenure as a Judge of this Court, he has delivered many
judgments on difficult issues which have been printed in the ATR and the local
journals. As.a Judge, he was also member of different Administrative Committees
and has contributed a lot to the administration of the High Court as well as the
subordinate courts of the State of M.P. His retirement as a Judge of the High
Court will be a great loss for all of us.

Justice Gohil and Mrs. Gohil have been very affectionate and warm to me
and my wife and we shall never forget the wonderful times that we have had
together. On the occasion of his retirement, on own behalf, on behaif of my
brother Judges, officers of the Registry and the High Court. I wish both Justice
Gohil and Mrs. Gohil a long, healthy and happy life.

On behalf of Central Government Shri anod- Kumar Sharma,
Asstt, Solicitor General of India, bids farewell :~
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Shri S. B. Mishra, Addl. Adv. General of M. P. bids farewell :—
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On behalf of Senior Advoéates, Shri K. B. Chaturvedi bids farewell —

Today we have assembled to pay Honour to the Hon'ble Justice Shri
A K. Gohil, who is demitting ofﬁce of Judge of this Hon’ble court in partlcular
the Gwalior Bench.

Hon’ble Justice Gohil before elevation was successful lawyer. He'was

working in various branches onsuccessful career. He was elevated, to adorn

the seat on 26th of April 1999.

He completed a very successful i mmng and we pray for his more laborlous
future ass1gmnent, which he will successfully complete.

Life is long, brief period of work has shown his capablhtles which are
permanently inscribed in various important judgements rendered by him.

Justice Gohil was keen inlooking forward the betterment of'the society through
public interest litigations which came across him, Public got the redress.

Justice is not only to be done but it should appear to have been done. The
aspiration are too many, but for a Judge, time is constraint.

I'myself and on behalf of the Senior Advocates, pray to Almighty for
long, healthy and prosperous future of Justice Gohil and his family.

+*
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On behalf of High Court Bar Association, ShriD. K. Katare,
President, Bar Association Gwalior bids farewell :~

“Your Lordship Justice Shri A. K.Gohil now demitting his office after nine
years of dedicated service as a Judge of M.P, High Court. Your Lordship was
elevated to the Bench on 26th April, 1999 which was widely acclaimed and the
members of the Legal fraternity were happy that an excellent choice had been made
your Lordship has rendered number of landmark judgments during his tenure.

" The time has come to look back and adjudge my lord, Ibelieve I speak for
each one ofus at the bar when I say that we have always found you to be very
good Judge, and we will be missing an eminent judge of this High Court and his
place will remain vacant and your lordship will be remembered by your Land
mark judgments. - - '

'We wish and pray for a prosperous, and bnght long life for Hon'ble
Justice Shri A K.Gohil and his family.

~ Shri J. P. Mishra, Member State Bar Council, bids farewell :—
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Farewell Speech delivered by Hon'ble Shri Justice Abhay Gohil :—
. L am deeply touched with the feelings and sentiments just now expressed

by My Lord the Chief Justice, President High Court Bar Association, -

Additional Advocate General Ass1sta.nt Sohmtor General and Member of the
State Bar Council.

After hearing the very hlgh about me, I am thrllled and thmkmg whether |
deserve for the same or not.

I am the most fortunate that I was chosen by Justlce Shn A X Mathur, now

Judge of the Supreme Court of Indla for elevation mcludmg by Justice S K. Dubey
and Justice D.P.S.Chouhan and, who were members of the Collegium. I am
grateful to them. I am particularly grateful to Justice Mathur, who is a very
outstanding judge in the-country for granting me this opportunity to serve this

institution with pride. I am grateful to thie great living jurist of the country Shri

Justice V.K Krishnan Ayyar, who has showered his personal love and affection
on me and taught me legal jurisprudence:. I am also grateful to Hon. Shri Justice

K.G.Balakrishan, Chief Justice of India, Justice B.N.Agrawal, Justice Ashok

Bhan, Justice Dr. Arijit Pasayat, Justice S.B.Sinha, Justice P.P.Naolekar, Justice
R.V.Ravindran, Justice Dalveer Bhandari and Justice D.K.Jain (Judges of the
Supreme Court). Justice Faizanuddin and Justice D.M. Dharmadhikari, former
Judges of the Supreme Court and Justice Bhawani Singh, the then Chief Justice
ofM.P., who were kind enough to have personal affection towards me.

I am again fortunate to have the good wishes and blessings of My Lord

Chief Justice Shri Justice A.K.Patnaik, who judged me from all corners and has

just now delivered his opinion, which is a matter of great satisfaction to me,

which will provide courage and strength to me in shaping my future life. He
. extended a big helping hand to me by appointing me as Administrative Judge of
this Bench. He fully assisted me, guided me from time to time and gave me full
liberty and wholehearted support, for which I am personally grateful to him and
feel highly obliged. In the life it is always difficult for a man to know about
himself, I think others know him better. You ali know that Justice Patnaik himself
is having a dynamic and attractive personality. He is a great judge of principles
and values with many great personal qualities and-a source of inspiration. He is
not only an outstanding Chief Justice in the Country, but he is a great human
Judge. In this High Court his personal relations with every judgeis so cordial,

which has developed a feelings in the mind of the judges that he is a true friend,

phllosopher and guide and this unique quality, coupled with soberity in nature
has made him a good administrator and a successfill Chief Justice. His thinking
is creative, attitude is positive, approach is persuasive and judicious, which is
reflected from his illustrious judgments. During last two and half years, he has.
developed _]ud1c1a1 work culture in the State, provided effective 1eadersh1p and

"
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has raised the reputation of this High Court and brought it on forefronts in the
country. He has travelled extensively throughout the State and he is the only

" Chief Justice of M.P. who is regularly visiting the Benches with a view to provide

better judicial administration to the State. He has also taken several decisions in
favour of the subordinate judiciary to improve the working conditions of the
lower courts as well as in solving the problems of the judicial officers. Today I
take this opportunity to extend my all gratitude to him and wish him a great
suécess in life. I wish His Lordship to be the judge of Supreme Court and pray.
the almighty to provide him the opportunity to serve the country, where also he
will prove himselfto be a great human judge.

I am happy that as a token of great love and affection, my esteemed and
distinguished brother Justice R.S.Garg is also present in this farewell ovation. I
am personally grateful to him. He has always showered his personal love and
affection towards me. Justice Garg is the senior most puisne judge in the country
with an extracrdinary caliber, many qualities and virtues. His command over the
subject, language and the Board is well known. I am hopeful that in near future
he will also get due dividend and a place in the country to serve the judiciary and
Institution in a better way. I wish him a bright and successful future and pray
almighty to provide him ladders and opportunity to serve the institution with .
enthusiasm.

I am grateful to Brother J ustice'S. Samvatsar Justlce S.K.Gangele, Justice
PX. Jmswal Justice Sheela Khanna, Justice S.C.Dwivedi, Justice B.M.Gupta,
Justice A.P.Shrivastava, Justice Sanjay Yadav and Justice S.C.Sharma, who
have extended their full cooperation to me. I had the opportunity to preside over
the Bench alongwith most of the Judges of this Bench. They all were very cordial

* and affectionate to me. I'wish them a-grand success in life.

Today I also remember Justice Rajeev Gupta, Chief Justice of Chhattisgarh
High Court, who is the jewel of this town and Justice Deepak Verma, now the
Administrative Judge of Karnataka High Court, a brilliant judge of firm thought
and action and both are very affectionate to me and are known for their gentleness.
I extend my gratitudes to them and wish them a grand success in life. Justice
Deepak Misra is a well wisher of mine. He is also having a great art of producing
ornamental judgments. I am also grateful to him. Justice Kulshrestha is known
for his great virtues. Justice N.K_Jain with whom I had occasion to sit is known
for his brevity. ‘ :

Today at this occasion, I remember all the judges of M.P. High Court
particularly Justice Arun Mishra, Justice Ajit Singh, Justice Rajendra Menon,
Justice Lahoti, Justice Vinay Mittal, Justice A.K.Shrivastava, Justice S. Kemkar,
Justice S.K.Seth, Justice Rakesh Saxena, A K.Saxena, Justice R.K.Gupta,




Justice R.S.Jha, Justice and to all. Though today it is not possible for me to
remember everybody individually by name, but I remember them collectively

and extend my gratitude to them. They all are good friends of mine, and are very

" cordial and helpful to me.

I got good experience while sitting in Indore Bench. There are many
stalwarts in the Indore Bench. They shaped me as a good Judge: I had the
opportunity to preside over the First Division Bench at Indore with Justice Sapre
and thereafter with Justice Kochar. I found that brother Judges at Indore were

friendly and have developed brotherhood. I always appreciated the leadership -

prevailing in the Indore High Court Bar, which is having a sophisticated style of
working with many stalwarts, : .

When I came to Gwalior it was a known place to me. As alawyer I had the
occasion to appear before this Bench as well as before the Board of Revenue in
number of cases. Gwalior Bar is a very docile bar, Bar has produced many

efficient and brilliant advocates on Civil, Criminal and Constitutional side. Some _

of them are known at national level. I always appreciated the gentleness of all
the advocates of Gwalior. They extended their full support and cooperation to
me, for that I am having many words of praise for them. Today I will take this
opportunity to advice particularly to the junior advocates to strive hard in the
profession, develop stylish art of advocacy and occupy front place, so that many
‘more advocates may be available for elevation. I extend my all good wishes to
the Members of the Gwalior Bar and hope that they will produce positive result
and will come up to the expectation ofHHon’ble the Chief Justice. Shri S.B.Mishra,
Additional Advocate General and all government advocates, Shri Vinod Sharma,
Assistant Solicitor General for Union of India and Bar Council Members have
also extended their full support to me. I thank them and extend my greetings to
them. ‘ i : -

Today I will take this ppportunity to extend my hearty thanks to the
Members of the Registry, particularly to Mr. R.P.Verma, Registrar and
Mr.V.B.Singh, Dy.Registrar and other officers of the Registry those who have
worked with me and extended full cooperation to me including officers of
Protocol and establishment section. They are very cordial, obedient and faithful

. tome. They worked hard and executed all orders in true spirit. I hope that all the -

staff members will continue to work hard in the interest of the institution.

I also extend my heartiest thanks to my all personal staff members, Lalu,
Verma, Phanse, Rupesh those who have worked with me extensively day and
night to produce good result.

Retirement or superannuation is not an unusual event in the life of a Judge.
It is known to every Judge that a date is fixed for demitting his office. ‘this date

was also know to me on the very first date when I took the oath of the office.
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Therefore, ] was aware that a day will come when I have to demit my office. It
is in the system but what is memorable that is the conduct and character of the
Judge. Though it is a difficult task to do justice but I tried my level best to be a
true judge. I do not know whether I was successful or not, but in the end, on
introspection, I feel fully satisfied that I could do something for the institution, for
the Bar and for the cause of justice and has left some of my foot prints on the
sand of this High Court. -

I am always committed to certain principlés, I lived with them and worked

for them. I was committed to the philosophy that “tears of every poot person

should be wiped out through-the substantial justice by the courts.and judges.”
These words of Sir James Barrie that - “Those who bring sunshine to the lives of
others, can not remain away from it, were always in my mind. I aiways remained
committed to the philosophy of social justice. It always reminds me -

“If the rule of law and rule of life run c_losé together, a jurisprudence
where man matter will bourgeon there, the springs of social justice
- will rise then-only then.” :

No doubt the Court is a human laboratory. In a democratic society where

the consfitutional approach is of welfare state, the court has to discharge its -

functions -for the public welfare with a view to render public service. The Indian
judiciary being independent has proved the views of Oliver Goldsmith untrue
that - o

"Laws grind the poor and rich men rule the laws”

~ While discharging my duties as Judge, I was aware that inthe whole society,
there s crises of character, credibility and confidence and my duty was to repose
confidence in them. It is my firm conviction that a man’s character is his final fate
and my character is specially shaped by my Gurus Great Saint Acharya

Vidhyanand Ji, Acharya Vidhya Sagar Ji & Upadhyay Gyansagar Ji, who are

devotees to Lord Mahaveera. |
_ Few triplets are necessary for the system. Lawyers and Judges have to
follow these triplets :- _
Three things to respect - Old age, Nation and Law
‘Three things to admire - Intellect, chardcter and credibility
Three things to cultivate - ‘Sympathy,cheerfulness & contentment
Three things to stick - Promise, punctuality and perfection
Three things to prevent - Idleness, falsehood and teasing
Three things to govern - Tongue, temper and action
" Three things to watch - Word, behaviour and character E
Three things tolove - Honesty, purity and truth
Friends - Great is the art of beginning but greater the art is of ending.




, lama student of law since very beglnmng and [ hope I will always remain
student of law and a student of law never retires.

I believe that | prayers toup and bIessmgs come down. I trust y'our blessmgs
and good wishes will remain with me.

In the last, I would say in the words of Rabmdra.nath Tagore - I am a way
farer of an endless road, my greetings of a-wanderer of Thee. (zaemTanafior aftdeg

A AR gAY SR FTA o1t Feren? @) T '), Please forgive me for my all

past mistakes, which I have committed with you. I'wish you all, very happy days

‘in life and say good bye t6 all of you.

OVATION TO NEW JUDGE

Shri R. N. Singh, Advocate General of M. P. while fellcltatmg the
new Judge said :—

I welcome Hon’ble (Smt.) Justice Indrani Datta on her elevation as an
Additional Judge of this Court.

After completing the Law Degree, she joined as Civil Judge in the year
1975. She-also worked as C.J.M. and thereafter by virtue her merit was promoted
to the cadre of Additional District Judge and then as District Judge. Selection
Grade was given to her inthe year 1997 whereas super time scale was granted
in the year 2003. My Lord (Smt.) Justice Indrani Datta has also worked as

. Presiding Officer Special Court, Special Judge for trial of cases under SC/ST

and Prevention of Corruption Act and Presiding Officer Family Court. My Lord
was posted as District and Sessions Judge, Vidisha before elevation to this Court.

My Lozd the Chief Justice has made all possible endeavour to fill-in the
vacancies of this High Court, There are High Courts in the Country wherein the
vacancies are more than 50% but in our High Court, virtually there is no vacancy.
My Lord the Chief Justice deserves all appreciation for his foresightness.
This High Court has been appreciated in the Chief Justices’ Conference for
disposal of cases and only in last week roughly 4200 cases have been disposed
of in one day, { consider this must be the record in the judicial history of this
country. This all is possible only when the leader of team is judicious, visionary
and- hardworkmg

" 1, on behalf of State Govt., Law Officers and on my own behalf welcome
My Lord Smt. Justice Indrani Datta on her elevation as an Additional Judge of
this Hon’ble Court and wish 3 successful tenure for her.
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On behalf of Senior Advocates Council, new Judge was
felicited by its President Shri P. S. Nair, He said :-

I on my behalf and on behalf of other Senior Advocates extend hearty
congratulations and warm welcome to Hon’ble Justice Smt. Indrani Datta on
your appointment as additional Judge of this High Court.

" You have today taken oath of faith and allegiance to -C;mstitution of India.

_ Constitution is founden head of all laws. The Preamble speaks of JUSTICE,
social economic and political. The fundamental principle and fundamental right
are basic part of the Constitution and the directive principle is a guiding principle
_ of State Policy. Judges are the-upholders of the Constitution.

Litigant public approach the Court when they have genuine grievance.
Nobody would like to come to the Court, spend money on lawyers and on their
clerks and devote a lot of time by filing cases. A sympathetic and human approach
is required when the case are brought before the Judges.

Normal people cannot afford to approach Highest Court of the Country
where they have to spent huge amount for traveling and payment of colossal
“amount to lawyers. In fact the Highest Court has become monopoly of the
Corporate Sectors where they can afford to pay lawyers lacs of rupees per
appearance for a few minutes. It is beyond the means of ordinary citizen. High
Court is the last resort of ordinary people and they have full faith in the judicial
system and if this faith is to be sustained effective justice is to be meted out to
the litigant public. ‘ '

The common man looks up towards Judges with expectations and they
_ think that Judges are holding a divine post. Keeping in mind the basic law of the
county and Constitution I am sure vour lordship will be kind enough to consider
the reasonable aspirations and expectations-of the Common man who comes
before your Lordship seeking justice and protection of their right to life and
against arbitrary, unjust and unfair action.

Most people lost their faith in political and administrative system but have
still faith in judiciary and judicial system and it is upto to judiciary to maintain the
high standard and give justice to the people of this Country.

Thanking you and congratulate you once again.




On behalf of Central Government Sill‘i Dharmendra Sharma,
Asstt. Solicitor General of India, Welcomed the Judge, He said :—

We all have gathered to welcome with open arms Hon’ble Justice Shrimati
‘Indram Datta

It is a matter of immense pleasure for us that such luminaries with
impeccable legal knowledge have joined the great institution

The presence of such personalities make us confident that we will scale
higher lavels of performance and efficiency and full fill the rightful aspiration of
the common man.

The caliber and dedication of Hon’ble Justice Smt Datta is beyond any
shadow of doubt. With such a Star Studded line-up ofHon’ble Judge, it gives an
excellent opportunity for all of us to learn from her and emulate the
professionalism.

rl

As we are well aware that for the smooth and seamless flow of work, the
bench and bar needs to be on the same wavelength

I, sure that with the inclusion of Hon’ble Justice Smt Indrani Datta, the
relation between the bench and bar will strengthen further,

This great institution has made giant leaps in the disposition of Justice but
we have lot of challenges to over comein the future. I would like to assure all the
Hon’ble Judges that she will receive complete co-operation from our end to
face any such circumstances.

On behalf of the Céntral Government and my collegues , I warmly welcome
Hon'ble Justice Smt Indrani Datta, in our midst. .

1 also pray to God to bestow upon them the virtues required to perform the
onerous duties.

On behalf of High Court Advocates' Bar Association, new Judge
was welcomed by its President, Shri R. B. Agrawal, He said :—

It is my proud privilege to welcome My Lord Smt. Indrani Datta on her

elevation as Judge of this August High Court on behalf of the High Court
Advocates’ Bar Association. '

My Lord was born on 16th November, 1949 and her first judicial
appointment was as Civil Judge Class-11 on 8.9.1975. My Lord has a very long
Judicial experience of about 33 years and during such period My Lord has worked
on different judicial posts. B
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Many imminent judges adorned the seat of this Court in the past and it is
hoped that my Lord would be the next in the chain of such imminent d1st1ngu1shed
judges even though the tenure isshort. -

The lawyers expect patient hearing and gentle behaviour which certainly
contributes to the development of the Bar. We at Bar do welcome speedy disposal
of cases, but certainly not at the cost of quality because the litigants come to this
Court to seek effective justice. The High Court being practically the last Court is
practically the last hope ofthe litigants. Any hasty decision some time is likely to
affect the cause of real justice. We therefore, hope that the matters would be
heard patiently.

It is rather unfortunate that we the lawyers of Jabalpur, did not have the .
privilege of appearing before My Lord but we have heard that My Lord has
deep knowledge of law and a fine temperament. My Lord is very considerate
towards junior lawyers and they in turn feel very comfortable in her Court.

1, on behalf of the High Court Advocates’ Bar Association, and also on my
own behalf offer fullest co-operation to my Lord in all respects expected from
7
us.

I again on behalf of the High Court Advocates’ Bar Association and also
onmy own behalf wish a very happy and successful tenure to my Lord as Judge
of this Court. :

Reply to Ovation by Hon'ble Smt. Justice Indrani Datta :—

It is a matter of pride for me for getting myself elevated on the
recommendation by My Lord the Chief Justice, Hon’ble Shri A.K. Patnaik and
members of the collegium, Taking this assignment and joining this august office,
today, is the most glorious moment of my life. First of all I am extremely thankful
to almighty God for this. Iexpress my gratitude to My Lord the Chief Justice
Hon’ble Shri AK. Patnaik for considering me worthy enough for this office and
for reposing enough confidence in me. I also express my gratitude to Hon”ble
Judges of the collegium who thought me fit for this august office. I also express
my gratitude to all other Hon’ble Judges of this Court sitting here, who wished
for my success. I started my career as Civil Judge, Class-1II in 1975 and today
taking oath of this high office gives me a great satisfaction. I am conscious and
‘well aware of importance of'this office and of the expectations and responsibilities,
I need to work and deliver for. These 33 years of my service in State Judiciary
at different locations has been great experience and this was smoothly possible
by blessings from the almighty God, my parents and my family.

As always, I miss my father Late Shri Ashok Gandhe today. He served for




the Judiciary for more than 31 years and retired as D.J. Claims Tribunal. He
was source of inspiration for me and it was he who made me think to opt for law.

My mother, Mrs. Mangala Gandhe, who dreamt for my assignment in this high
office, today, I am delighted to make her dream come true. Indeed in this jouney my
moral support has been my mother who has not only stood by my side in difficult
times but also motivated me. I am lucky to have her blessings. I would like to thank
god for giving me a very intelligent thoughtful sincere and loving son Abhijit who is
my strength and every thing for me. I'would also like to thank my thoughtful brother
Vikas and always smiling brother Dr. Shashank .Gandhe for support and
encouragements. I am proud to have such wonderful brothers. My heartfelt thanks
to my daughter-in-law Anushka, my Vahini Vaishali and Meenal all my refatives,
friends and well wishers of mine, who always supported me.

All my fellow Judges, my staff, members of the Bar of Indore, Bhopal,
Vidisha, Dewas, Seoni, Raipur have been wonderfiill individuals to work with.
I am indebted to all of them for their wishies and goodwill and humbly convey
thanks for their cooperation extended during my, postings at these places.

I am graieful to all the learned speakers for the kind words and warm
welcome extended to me and for the generous things they have said about me. I
would say that I would remain truly conscious of the oath I have taken today and
try best to meet expectations and serve for the Nation.

I took an sincere attempt to mention all names, in case if I missed some
one, I hereby say a thanks to them.

Finally, thanks to all who have graced thlS occasion by their presence.
Jai Hind.
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.‘ T - (62) I * 7 L] -

N.K. Mody, J S b AMRUTLAL

T A/ .

: SANDEEP & ors.
Motor'Vehic[es Act (59 of 1988), Sections 128, 173 - Contributory
negligence - Two fat ladies tfravelling on motorcycle as pillion riders -
Appellant while driving motorcycle did not possess licence - Appellant and
both pillion riders are contributory negligent to the extent of 20% - 20%

deduction in compensation on account.of contributory negligence held valid
- Appeal disposed of. 2007 ACJ 737, 2008 ACJ 393 (ref)

wex I Fffem (1988 T 50), ARIY 428, 173 — AnTARE wdem —
& Hid Afpe Aexarfed 9 igdl die W Joaw amr 7= 3@ off — adorf & o
Hevwrafod Tard T4 i 81 off — srfiarff ofik feed fic o < eyl 3
20% AR SUE — IRTERN SUET @ SR Hfaa) ¥ 20% B perd 9y affaiRa
— 3nfte fgeTd w1 2007 ACJ 7371 2008 ACJ 393 (W=fHq)

S. Patwa, for the appellant

H.C. Jindal, for the respondent No.3..
“M.A. N0.1597/2007 (Indore), D/- 4 April, 2008.

- U.C. Maheshwari, J ...+ - : DHEER SINGH"

Vs.
RAVI KUMAR & ors. -

A. Motor Vehicles Act (59 of 1988), Section 147 - Liability of
Insurance Company - Offending Vehicle insured- for 20 passengers aird one
driver - Same was plied for carrying 50 passengers which was.contrary to
terms and conditions of Insurance Policy - Held - Insurance Company cannot
be exonerated mere on account of carrying more passengers .in vehicle in
comparison of its capacity - If vehicle is overloaded and more than 20
passengers got infured, insurer is liable to indemnify the claim of 20
passengers in descending order from hzgher side to lower side. 2008(1) MPLJ -
1 (rel.)

@. q’ramsxftrﬁm(waamsg) ERT 147 — €7 SR @0
TR — Seoi=A I qrelT A1F 20 FIFEHE IR @ A & fog faga or - s
50 MERT BT o W o 6T o Wy i difere & FeeEt aiR et @1 Sooine o -
AfafatRa — 1 T $1 6 39 o R if3cg Hag w=E fear @ 9@ & oW
A 9o aHal ¥ S FIfAG B & ST I <67 o — Al A F e W ftw anh o
3R 20 ¥ 31 WA BT SUsRE! ATg, 7 SrHTHal AraRE 9 ¥ 9= Uy ¥ fe ued
¥ 20 Jfaat ot afgfif s & fag gl 81 2008(1) MPLJ 1 (araafa)




(8) NOTES OF CASES

B. Motor Vehicles Act (59 of 1988), Sections 166 & 173 -
Compensation - Appellant sustaining 11% permanent disability - He was
earning 21,600/- p.a. - 11% comes to Rs.2376/- p.a. - Appellant aged 25
years therefore multiplier of 18 would apply - Appellant entitled for Rs.42,768/-
along with Rs, 10,000/~ for treatment and Rs.5000/- for his loss of income
during course of treatment, special diet, attendant expenses etc. - Appeal
allowed.

mamﬂaiﬁlﬁvm(maaﬂsg) umqmeawa—nﬁm—

mﬁamﬁaﬁn%wwﬂﬁmﬂmgs‘ TE 21,000 /= TR dD BATT o — SHPT
1% 2,376 /— $99 AIffw. By & — ardramedl @ 3y 25 9¥ FAlAY 18 &7 T A

— arframeff 42,768 /— wqﬁa%?ﬂmma‘imwooo/ 59 iR 3o B IRE
TS TG D, ﬁmmﬁaﬁzmmmﬁ?ﬁmsmo/ BRI U ATHRN
C— e WERI
Sanjay Saini, for the appellant
None, for the respondent No.1 to 3.
Rakesh Jain & Jifendra Singh, for the respondent No.2.

*ML.A.- No: 1656!2000 (Jabalpur), D/- 3 Apyll 2008.

o ' .. (64 L
R.C. Mishra; J S . ‘GOVIND SINGH PARMAR
TAI PRAKASH MISHRA

Negotmb!e Instruments.Act (26 of 1881), Section 138, Provxso

(b) (as emsted prior to the amendment brought into w.e.f. 06.02.2003) -
Demand notice within. 15 days of the receipt of information from the Bank -
Bank means ‘drawee bank and not collecting bank’- Delay on the part of
collectitig bank in forwarding the intimation given by drawee-bank not
sufficient to extend the statutory period of limitation. (2001y 3 SCC 609 (rel.)
%, wWeo faed sftfras (1881 &1 26), €T 138, WP (dl)
(= 06.02.2003 &t wemaRfld gy Weed @ qd @ Reflr) - AR @
AT §5 A AT I T B 15 87 B AR — b B a1 T oF 7 b Huwndi
% — arerar % gRT 4 TE gEAT uEedl 99 g Aafa B A frar e faew
R B FenfE FraTafy B geE F fag waia € (2001).3 SCC 609 (@ra«ifem)
B. Pénal Code (45 of 1860), Section 420, Negotiai:le Instruments
Act, 1881, Section 138 - Cheating - Even after introduction of S. 138 of the
Act, prosecution u/s 420 of LP.C. for dishonour of cheque is maintainable -
Mere fact that cheque was dishonoured by itself would not mean that accused
has cheated the complainant - But when the allegations show that the accused

.had a dishonest intention not to pay even at the time of issuance of cheque
in question. 2002 DCR 499, (2007) 7 SCC 373, (2006) 9 SCC 601 (rel.)
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NOTES OF CASES (9)

- &/, 9vg |iEAr (1860 @1 45), ©IRT 420, W o« aftrfram
(1881 BT 26), TIRT 138 — B — I B ORT 138 B ERNFT @ € A S
@ IAIGT B & Y AT, B ORI 420 B efi st disoig — daw 9w ded
f& A% arrga 81 Tar SwaT T Oy aef € S 5 afged 3 wRar @ uer oa
fepart — foreg W Aot I aw <fifa 9a1 81 fF afge &1 memeR 39 3 9

IRA T @ A T G BT AAAGUS ST o1 | 2002 DCR 499, (2007)75CC ‘

373, (2006) 9 SCC 601 {sracifaa)

Stiarad Verma, for the applicant.
Girish Shrivastava, for the non-applicant.

- *M.Cr.C. No. 5473/2006 (Jabalpur), D/- 12 March, 2008,

B.M. Gupta, J. ' HEMANT SHARMA
. Vs.
KISHORILAL VANSHKAR

Negotiable Instruments Act (26 of 1881), Section 138 - Complaint
filed before the expiry of 15 days of notice period - Application filed by the
applicant for quashment of the complaint for it being premature - Trial court
rejected the application on the ground that once he has taken cognizance
w/s.: 204 of Cr.P.C., he is not empowered to review his own order - Held - The
complaint tannot be dismissed as premature as it is filed prior to the expiry
of notice. period-of 13-days - The magistrate is required to wait for expiry of

-the period of notice for taking cognizance - Petition disposed of. (2000) 7 -

SCC 183, 2008 (I) MPWN 35 (tef.)

. 29T foEg aftim (1881 m -;e)msrm 138 — A9 BT 15 ﬁ'ﬂr
HI oy S wEg & @ & aRaesiw s wagd 81 ¥ adee gRI TRag
AFFERET By ATeET 137 — fraRor~=IRTE -AEET 30 MER W R e

A 5 9= '19 aR TR D 9RT 204 B aefiw WEE o 9ot € O 9% W @ ey

T g ox & Ry W el & - afifeiRe - oRae v g B9 @ @i
T T o1 w1 g5 9% IR 9 150500 9 Breamafy B wufy @ gd der
T - AT W AU © 5 geeen @ oy o @ sramakn e i |
whE &R — AT fraer 7E-1-(2000) 7 SCG 183, 2008(T) MPWN 35 (afa)
T.C. Narwariya, for the applicant.
None, for the non-applicant.

*M.Cr.C. No.4563/06 (Gwalior), D/- 20 June, 2008,




(10) NOTES OF CASES
(66)
SK. Seth, J . INDIAN OIL CORPORATION LIMITED & ors.
- Vs.
RAMESH & ors.

Civil Procedure Code (5 of 1908), Order 1 Rule 8 & Order 23 Rule
3 - Compromise in representative suit - Suit for injunction filed in
representative capacity - During pendency, suit compromised by some
plaintiffs - Compromise signed by counsel and not by all plaintiffs - Trial
Court rejected application to record compromise - Held - Compromise signed
by counsel was valid as nobody raised objection even after publication of
nofice in newspaper - Trial Court has exercised jurisdiction vested in it
improperly and acted illegally or with material irregularity - Order sef-aside
- Revision allowed. AIR 1947 Nag 17, AIR 1975 SC 2202, AIR 2006 SC 2628,
(1992) 1 SCC 31 (ref))

fafew ufpar wfear (1908 &7 5), méw1ﬁmaam&wzaﬁw:a
— wfafafty arg § wwEtar — afofafS 9 R § e @ fov o= O - afed
Yeq % BN §8 914l gR1 918 # s far T — wnsiar siftradar gRT swEia
q o 3 aifedl g — faamer <o 3 a9sitar afffaT w2 @1 emdeq |
fan — sfafeiRa — aftaear RT svmERe w9siar 3 or Wi TR 75 3§ TeEE
P Swid N frdl @fdm ¥ amufly 5 A — Rere = S w At SEiteR
. T IR wY AT fnar 3R ArdenfaaT A a1 wWRar afafar @ — ey s
— 'GrdtErer | | AIR 1947 Nag 17, AIR 1975 SC 2202, AIR 2006 SC 2628; (1992)
1SCC 31 (#efifa)

B.L. Pavecha with Yogesh Mittal, for the applicants. _
Sandeep Kochatta, for the non-applicants No.1, 2, 4 to 8 & 14,
8.D. Bohra, G.A., for the non-applicant No.16.

None, for the other non-applicants though served.

*C.R. N0.277/2007 (Indore), D/- 4 February, 2008,

R.C. Mishra, ] MRIDULA KALPIWAR (SMT)
Vs.
MRIDIAL PATHAK

A. Negotiable Instruments Act (26 of 1881), Section 138, Criminal
Procedure Code, 1973, Section 482 - First cheque of Rs. 2 lacs and second
cheque of Rs. 3 lacs dishonoured on different dates - Demand notices served
- No payment against cheques were made within stipulated period of 15 days
of receipt of demand notice - It is alleged that total amount of Rs. 5 lacs was
deposited in the Bank by petitioner - Petition filed u/s 482 of Code for

quashing the prosecution - Held - No amount was outstanding against cheque -
is a question of fact which is to be determined in face of evidence to be

o
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NOTES OF CASES SN 7))

adduced by parties - Cannot be cansza’ered in proceedings u/s 482 of Code -
Petition dismissed. 2000 (1) MPWN 154 (ref.) . '

7. yurg foma affes (1881 FT 26), IRT 138, TS nﬁfm wfga,
1973, URT 482 — N OF 2 O B0 &1 AR fATY 9% 3 A/ v &1 fAfds ol
¥ TG — AT & GEIA I apilel SXaE — AT T YA Jid B8 D 15 &7 o frge
Aafy & AR A 1 AT 1S fan — aw At fhar i g TR 5 9 T 9
A 9% # T F D — AfRie o frafted TR @ forw wRar ) arT 482 P el Tl
U1 - AT — S5 9 B TR ST 9w 7 off A awa a1 e ¥ e it
BRI FRT U9 Ord ¥ 8 751 <1 e ¥ — wfEar & ary 462 Y wrEfdE ¥ faar T8
foar S e — T @i | 2000 (1) MPWN 154 (@i=fifa).

B. Negotiable Instruments Act (26 of 1881), Section 138 - For

" quashing a complaint u/s 138 of Act, under the inherent powers, High Court

is not concerned with the defence of the accused. (2005) 13 SCC 705 (ref.) _

wl, e fawa aftifga (1881 @1 26), 9RT 138 — AfRfEw 9 g
138 & a=mta O URaE @ Rgvsa 3 g, S=9 ey Aafifta ol @ srfa
Afga ot AforeT W AR 18 &R |@arl (2005) 13 SCC 705 (waf¥a).

" R.K. Nanhoriya, for the applicant.
San;ay Patel, for the non-applicant.

*M. CrC No. 49!2007 (Jabalpur), DI— 13 March 2008

R.S.Garg,J - o . SHAKIR @ GOVINDA
- Vs,
. STATE OF M_.P.

Arms Act (54 of 1959), Sections 4, 25(1-B)(b) - Licence for acquisition
and possession of arms - Applicant found in possession of knife - No
notification issued u/s. 4 prohibiting acquisition, possession or carrying of
arms of such class or description in the specified area brought on record -
Applicant cannot be convicted - Revision allowed.

ager afefas (1959 @1 54), SRIY 4, 25(1—':&)(@!) - AYH & I
R dedt TR @ AT AEdE — ANGE B Heor F T, AT VAT — ORI 4 D
mmmwwmawmﬁmamm Fet |
ST AT A T AR e S aiffreie W T e T — s B SR T
farar &I 9FdT — gAQET IR

A.S. Rarhore, for the applicant.
G.S. Chouhan, G.A., for the non-applicant.

*Cr.R. No.148/2004 (Indore), D/- 3 April, 2008. -




(12) NOTES OF CASES
. , (69) ,
Smt. Sushma Shrivastava, J ; : SHANKER
: ) Vs.
STATE OF M.P.
A. Evidence Act (1 of 1872), Section 3 - Appreciation of evidence
- Yestimony of Food Inspector - Corroboration of main witness by independent
witness is a rule of prudence - Not reguirement of law - Testimony of Food

Inspector cannot be rejected for want of corroboration. AIR 2004 SC 1236
(ref.) '

b Ay IftEE (1872 31 1), ORT 3 — Wed & YA — @R
ﬁﬂmwm—wwﬁaﬁﬁﬁawﬁmmﬁ%@eﬁmmﬁm%
— DI DT AT T — ey Prilers o1 IRwea W & e ¥ sRAeR W e
ST Wl ¥ | AIR 2004 SC 1236 (WEfia)

B. Prevention of Food Adulteration Act (37 of 1954), Section 13(2),
General Clauses Act, 1897, Section 27, Evidence Act, 1872; Section 114 -
Presumption - Notice u/s 13(2) of Act 1954 sent by registered post at correct
address - Merely because AD receipt was not received back will not be
sufficient to rebut or dislodge the presumption of service of nofice.

. @ra smfige farer aftiferrr (1954 7 37), GRT 13(2), WETROT
ws aferfam, 1897, uRT 27, W aIPTEH, 1872, ©IRT 114 — STERTN —

amﬁm1_954aﬁ'amw(z)ﬁawﬁa.ma?ﬁméwmwwwﬁww—:

Fael g b ol Wire a1 T WY g e @) anlel 2 SuERen @y w@ve
A1 faverm B & g vafa s ghm A .

C. Prevention of Food Adulteration Act (37 of 1954), Section 7(1)
! 16(1}(a)(i) - .In view of mandatory provisions of Section. 16(1) ‘of Act, no
sentence lesser-than the minimum prescribed by the statute could be awarded
Jor the offence u/s 16(1)(a)(i) of the Act. (2004) 13 SCC 78 (ref)

T ErE gufymer faarer aftrfran (1954 @1 37), GIRT 7(1)/
16(1)(¥)(i) — Fram I aRT 16(1) B aeUE ST} B AR § 9 gV aiftrfrem
" TR 16(1)(D)() @ AR & e FFF g7 RfkT <o Tverke § 39 ¥ e
eI fear W1 war | (2004) 13 SCC 78 (wafifa) .

Kapil Patwardhan, for the applicant.

R.N. Yadav, P.L., for the non-applicant/State.

" *Cr.R. No.822/1998 (Jabalpur), D/- 13 March, 2008.
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NOTES OF CASES g .13
(70)
A.P. Shrivastava, J : . V.C. RAAM SUKAESH & ors.
- . Vs.
STATE OF M.P. & ors.

A. Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal
Code, 1860, Sections 406, 409, 420, 424 - Quashing of FIF - Applicants, a
manufacturer of Indian made foreign liquor appointed N.A.-3 as marketing
consultant - Police registered offence against applicants u/ss 406, 409, 420 &

- 424 of IPC on the basis of complaint made by N.A.-3 - Applicants challenged

the said FIR- on the ground that FIR lodged fo escape from the consequences of
criminal case ws 138 of Negotiable Instruments Act by applicants - Held - It is
not appropriate to interfere in the investigation of the police, as investigation is
in progress - Petition dismissed. (2005) 10 SCC 228, 2007 (2) CCSC 1014 (SC),
2006 CrL.R. (SC) 63, AIR 1975 SC 495, AIR 1977 SC 2229, 2001 Cr.L.J. 3737, AIR
1945 PC 18, 1963 (2) SCR 52, (1972) 1 SCC 452, (1973) 3 SCC 753 (ref.)

w. U= Wiear wfgen, 1973 (1974 @1 2), GRT 482, JUS WlEGl, 1860,
EIRTY 406, 409, 420, 424 — UHATEIR T Afrded — g, 3w ¥ fAbkfa
fRe wfRT @ SaE®, X IFHEE HAlD 3 B [A9H WaEeR @ w9 F f1gw feur
— gfE¥ 3 AFAE® HHIS 3 FRT A ¢ RISE & auR W AAEH @ vg M.
1 ETRIY 406, 409, 420 @ 424 B S AUV T {HAT — YTATH Y IaA TPATEHR B
T SITER W G 4 5 R 138 WP e st @ o sde@! g SR
foE AW B TR ¥ 799 @ FIY TwardarR aifew @ wE — siffiRe — gfw
@ oRiE ¥ e BT JeRm el w6ifs agHaT Wi W § - iy TS|
(2005) 10 SCC 228, 2007 (2) CCSC 1014 (SC), 2006 Cr.L.R. (SC) 63, AIR 1975
SC 495, AIR 1977 802229 2001 Cr.L.J. 3737, AIR 1945 PC 18, 1963 (2) SCR
52, (1972) 1 SCC 452, (1973) 3 SCC 753 (mﬁ’h)

B. Civil Wrong & Criminal Offence - D:stmgmshed Cnmmal
proceedings cannot be quashed merely on the ground that civil remedy is
available - In the matter of exercise of High Court's inherent power, the only
requirement is to see whether continuance of the proceeding would be a
total abuse of the process of Court. AIR 2000 SC 1869 (ref.)

. fufra 3w 9 gdss awwEr — ghm — wiftes sfafsal @90 39
IR R ARrERed e A o wadl ¥ f5 Rl SR syes § - 9w qEwd of
araRifed vfraal & ST @ wa § A g8 ST Al {5 w1 sRfarE ) 9
AT ~TaTe A vGRT @1 g TXE geudnT g | AIR 2000 SC 1869 (wiEfHq)

Ankur Modi with Vijay Sundaram, for the applicants.

S.D. Mahore, P.P., for the non-applicants No.l & 2-State.
Y.S. Tomar, for the non-applicant No.3.

*M.Cr.C. No0.1541/2005 (Gwalior), D/- 25 July, 2008.
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LL.R. [2008] M. P, 1863
. SUPREME COURT OF INDIA
Before Mr. Justtce Dr. Arijit Pasayat & Mr. Justice P. Sathaszvam

7 April, 2008*
RAMESHWAR PRASAD (D) BY L.RS. . ' ... Appellants
Vs. ;
BASANTI LAL . .. Respondent

A.  Specific Relief Act (47 of 1963), Section-16(c) read with Explanation
(ii) - Any person seeking benefit of specific performance of contract must manifest
that his conduct has been blemishless throughout entitling him to the specific
relief - If pleadings manifest that the conduct of plaintiff enfitles him to gef the -
relief on perusal of plaint, he should not be denied the relief (Para 8) -

5. fafaffe sgary afRitrm (1963 &1 47). ary 16(H) weufon
R (i) — P @l wier & e g o1 o™ 91 | 81 O 98 e
WHE P AR 3 SHBT TR W deid ed 6T ¥ §f 9w fafide arga o7 sear
T & — TR T SR P W R F Whe B 8 6 ardt o1 amarv 98 A9
I T FHER T & AN SW AFAN & W IR T By A |

‘B.  Specific Relief Act (47 of 1963), Section 16(c) - Readiness &
Willingness - Mandates plaintiff to aver in the plaint and establish as the fact by
evidence aliunde that he has always been ready & willing to perform his part of
contract - One of the terms in the agreement related fo payment of interest -
Therefore, the conclusion of the High Court that there is no specific plea regarding
readiness to pay interest, is contrary to the factual scenario, in view of the
categorical averment made in the plaint. (Paras 7 & 9)

. fafiffe agaw AR (1963 @1 47) aRT 16(H1) — TeRET AR
TATHEY — I R I & 5 T 3 e TR AN W WE § @ B §HH Wi
R ¥ 78 ARTT S AT TR BT GleH DR @ ford Mg AR T WIrHE R ¥ — e |
T free e & A wHET — Fafer) S= e 31 fiepd 5 @ e
ﬁwﬁ%ﬁﬁﬁﬁﬁ%%ﬁ%mﬁﬁ@wwwaﬁé@ﬁ

'gqaammaiqma@a‘»ﬁqﬁﬁ%l

Cases referred :
AIR 1994 SC 105 (2006) 11 SCC 587.

JUDGMENT .

The  Judgment  of - the Court ~ was delivered by
DRr. Arir Pasavat, J. :—Challenge in this appeal is to the ]udgment of the Madhya
Pradesh High Court, Indore Bench dismissing LPA No.16 of 1993 filed by the appellant
Rameshwar Prasad; In this appeal the legal representatives of Rameshwar Prasad
have been impleaded after his death. By the impugned judgment by which two LPAs.
£C.A. No. 644/2002
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ie LPA Nos 16 and 19 of 1993 were disposed of. LPA No.16 of 1993 was filed by
Rameshwar Prasad whereas other LPA was filed by the present respondent Basanti
" Lal. Rameshwar Prasad had filed a suit for the relief of specific performance of

contract. The trial court granted the relief of specific performance of the contract. First

appeal No.45 of 1976 twas filed by Basanti Lal, the réspondent. The appeal was allowed
and tlie judgment and- decree “0f the tdal court was set a31de on the following terms:

a) That the appellant shall refund the sum of Rs. 3000/- as agreed in Ex. P/3
to the respondent, by payment or deposit in tnal court Wlthm a perrod of one
month from today. " .

b) That the respondent on payment or depos1t of this amount, shall puit the .
appellant in vacant. possession of the prop erty covered by Ex. P/3 withina
petiod of 15 days ‘Lherea.ﬁer on analogy of  Section 65 of the Contract Act.

c). The appellant shall be hable to pay interest.at the rate of 1% per month -
B on this amount in-casé payment or deposit is made beyond-the period of one
" month from the date of default till complrance ' -

d) The respondent shall be Liable to. pay mesne profits, determmable by the
trial court in terms of Order 20 Rule 12. of the Code and ordered in the
shape of final decree in that beha]f in pursuance of this direction on failure
to deliver possession within' 15 days as directed above from the date of
default ill delivery of possession. No claim of standing crops shall be
admissible in view of énjoyment of usufruct for such a long duration and
that possession shall be delivered along with the standing crops, if in existence. _

) Parties are left to bear their own costs of this appeal as incurred.
Counsa fee on each side shall, on certification, be Rs.1500/-.

-2. Both Ramesh_war Prasad and Basanti Lal preferred appeals bef_ore. the .

Division Bench. By the impugned judgment so far as the appeal filed by Rameshwar
Prasad is.concernedthe High Court held that the plaintiff had neither pleaded nor
proved that he was ever ready and willing to pay interest, having failed to prove
the purported waiver of“interest, as claimed, the Division Bench held that the
plaintiff has not established Jbasic ingrediénts for dectee of specific performance

.of contract. On that- ground alone-the appeal was dismissed and other pomts ‘

raised were not considered.

. . 3. - Learned counsel for the appellants subm1tted that the ngh Court categorrcally

* - noted that in paragraph 13 ‘of the plaint as was shown in the notice sent to the -

defendant, it was categorically stated that he was compelled to comply with all
terms and conditions ‘of agreement.- The High Court wrongly construed the
statement and came to the conclusion that the-said statement cannot be construed
to mean that plaintiff was ready to pay the amount of i interest, particularly in view
of the stand of the defendant. It was pointed out that in the paragraph 13 it has
been stated that the plaintiff was ‘always ready and willing and even ready and
willing today for performance of his part of the contract. o
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4.  Itis submitted that the question of interest of delay was never raised before
the trial court. ' '

5. ' Learned counsel for the respondent submitted that there was dispute as
regards the claim of payment of Rs.4,500/- and if there was delay interest was
payable. Plaintiff raised an absolutely frivolous plea that payment was being made
on behalf of the defendant.” .

6. The agreement dated 13 9.1963 contains the followmg clause whlch is of
51gmﬁcance ' . :

"Till the payment of msta]ment, interest at the rate of Rs 0.75 paise percent
shall be payable on Rs.5,000/- Interest shall be payable w.e.f 13.9.1963."
- Following. averment in the plaint needs to be quoted:

“That the plaintiff was always: ready and willing to execute the sale deed

and fulfill his part of the contract and is even so today. The plaintiff had

- even informed through his counsel Sh. U.N. Bhachawat, to the defendant

in reply to his notice dated 7.10.1968 that he was ready and willing to pay

balance amount of sale consideration of Rs.500 and to comply the terms of

- the sale agreement which were applicable on the plaintiff and the plaintiff

was -so ready even before:. The defendant should execute the sale deed
and should get Rs.500/~ from-the plaintiff and get the same. registered.”

" Thereis a specrﬁc statement “that the plaintiff was willing to comply with
the terms of the sale agreement which were applicable and was so ready €ven
before. One of the terms in the agreement related to payment of interest.
Therefore the conclusion of the High Court that there is no specific plea regarding

. readiness to pay -interest is contrary to the. factual scenario, in view of the
_categoncal averment made in the plaint. - :

B 1 The provisions of Section 16(c) of thie Speclﬁc Relief Act, 1963 (in short
the 'Act) are as follows:

"Sectmn 16 - Personal bars to rehef Speclﬁc perfonnance of a contract
canmiot be enforced in favour of a person-- -

' (bj...:.l - .
(c) who faﬂs to aver and prove that he has performed or has always
© been ready and "~ . willing to perform the essential terms of the
- contract which are to be performed by him, other than terms of the

‘performance of ‘which has been prevented or waived by the
. defendant." :

- The basic principle behind Section 16(c) read with Explanation (ii) is that any
person seeking benefit of the specific performance of contract must manifest that his
conduct has been blemishless throughout entitling him to the specific relief. The provision
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imposes a personal bar. The Court is to grant relief on the basis of the conduct of the
person seeking relief. If the pleadings manifest that the conduct of the plaintiff entitles
him to get the relief on perusal of the plaint he should not be denied the relief.

9. Section 16(c) of the Act mandates the plaintiff to aver in the plaint and
establish as the fact by evidence aliunde that he has always been ready and willing
to perform his part of the contract. On considering almost identical fact situation
at was held by this Court in Surya Narain Upadhyvaya v. Ram Roop Pandey and
Ors. (AIR 1994 SC 105) that the plaintiff had substantiated his plea.

10. These aspects were also hlghhghted in Sugani v. Rameshwar Das & Anr.
(2006:(11) SCC 587). .

11. The High Court's.conclusions are clearly contrary to the materials on record.
The High Court was wrong in holding that that there was no indication about the
readiness and willingness to pay interest. Since the High Court has not decided
the other issues, we set aside the impugned judgment and remit the matter to it for
considering the matter afresh in accordance with law. The impugned conclusions
stand nullified by this judgment.

12.  As the matter is pending since long, let the High Court decide the matter as
early as practicable preferably by the end of August, 2008.

13. The appeaI is disposed of accordingly with no orders as to costs.
' : Appeal dtsposed of.

LL.R. [2008] M. P, 1866
' " WRIT APPEAL
Before Mr. Justice Arun Mishra & Mr. Justice Prakash Shrivastava
24 January, 2008*

HITKARINI LAW COLLEGE ' ... Appeliant
Vs. .
ASHISH KUMAR PATHAK & anr. ... Respondents

Constitution, Article 226 - Admission - Resp. No.l was given provisional
admission in College subject to approval by University - University cancelled his
admission as he failed in Pre-Law Test - Learned Single Judge held ‘hat resp.
No.1 was wrongly admitted by College, therefore, petition disposed of with
compensation of Rs.20,000/~ - Order challenged in Writ Appeal - Held - Resp.
No.l knew very well that his admission was provisional - He was not kept in dark
by College - He had chosen to obtain study at his peril - Moreover, he was
allowed to appear in examination of LL.B. Ist year under interim order of High
Court - In that examination he adopted unfair means and was debarred for three
years ftom obtaining education - Thus, no loss was caused to him by the act of
College - Order set-aside - Appeal allowed. (Para 9)

*W.A. N0.363/2006 (Jabalpur)
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Sheel Nagu, for the appellant. . -

D.K. Dixif with Anshul Dixit, for the respondent No. 1

Amrit Rupraha, for the respondent No.2.

ORDER

The Order of the Court was delivered by
ARUN MIsHRa, J. :~This writ appeal has been preferred by the Hitkarini Law College
aggrieved by the decision of the Single Bench in as much as.awarding the compensation
of Rs.20,000/- to the respondent no.1 as he was given admission illegally in first year
of three years' law course. .

2. It is not in dispute that respondent.no.1l- Ashish Pathak appeared in the.
entrance examination and obtained 37.4% marks whereas minimum passing marks '
in the Pre Law Test was 40%. It is also not in dispute that the respondent no.1
_ was not entitled for admission as per his performance in Pre Law Test. That part
of order of Single Bench has attained finality. ‘

3.  The respondent no.1 preferred.petition praying for the relief to quash the
order, annexure P/7, by which his examination form was cancelled by the University
on the ground that he failed to enclose the certificate of passing Pre Law Test.
An interim order was passed during the pendency of the writ petition pursuant to
which respondent no.1 appeared in the examination of Law First year in which he
was found guilty of using unfair means and was debarred for three years, is also
not in dispute. The learned Single Judge held that respondent 1no.1 could not have
been admitted. He was wrongly admitted by the College. University was directed
to consider the case of the petitioner whether it was possible to grant relaxation.
Following is the operative portion of the order passed in W.P:No.1761/05 on 3.7.05:

"18. In view of the aforesaid analysis, I am inclined to dispose of the writ
petition with the following directions which arc as under in seriatim :

(a) The respondent no.1 University shall consider the case of the petitioner
to continue his study by relaxing the rules, if possible, as he has already
"completed one year. ) ‘
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(b) Such a direction 1s given keeping in view the special features of the
.case.

(¢) If any relaxation is granted to the petitioner and if he is allowed to
prosecute his study he shall be shifted to some other College which would
be bound by the directions of the University.

(d) The respondent no.2 shall pay a compensation of Rs.20,000/- to the
petitioner in as much as it was obligatory and imperative on the part of the -
respondent no.2 institution to apprise the petitioner about his position and
not to admit him.

(e) The aforesaid amount shall be paid within a period of three months from
the date of receipt of the order passed today.

4.  Aggrieved by the order awarding compensation contained in para 18(d) the
writ appeal has been preferred by the College after rejection of the review
application by the learned Single Judge, - - -

"5, Shri Sheel Nagu, leamned counsel appearing on behalf of the College has
submitted that the respondent no.1 appeared in the Pre Law Test and he failed to
obtain even the passing marks. Thus, he knew it very well that he could not have

been admitted in the College still he obtained the admission. He was given

provisional admission by the College subject to the approval by the University.
Thus, the respondent no.1 knew it very well that his admission was subject to
approval of the University still he decided to pursue the studies at his own risk,
appeared in the examination under interim order, was found using unfair means in
the exam consequently he was debarred to obtain education for three years. Thus,

no loss was caused to the petitioner by the act of the College in giving him =

provisional admission. He has been debarred due to his own misdeed of using

unfair for three years. Thus, lability to pay compensation to respondent no.1 could N

not have been saddled upon the Institution,

6.  Ms. Amrit Rupraha, has submitted that as the respondent no.1 has failed to
obtain even the minimum passing marks in the Pre Law Test he could not have
been admitted. He even did not enclose the mark-sheet of Pre Law Test as
obviously he failed in the examination consequently his form was rightly rejected
by the University.

7. Shri D K.Dixit, learned counsel appearing on behalf of the respondent no.1
submitted that as the respondent no.1 had obtained 57% marks in the graduation
he was given admission in the College knowing the facts fully well. Thus,
- compensation has rightly been awarded by the learned Single Judge, no case for
interference in the writ appeal is made out. .

8. Entitlement of the petitioner for compensation has to be judged in the backdrop
of the fact that once he has appeared in the Pre Jaw Test it was incumbent upon
him to have obtained 40% of the marks which were minimum passing marks for

Ry
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' the purpose of admission in the law course. Marks obtained in graduation were of

no avail. The petltloner knew it very well'that he has fiiled to clear the Pre Law
Test. His name was not in the merit list still he obtained the "provisional admission"
in the institution subject to the approval of the University. Thus, the respondent
no.l knew this fact very well that he was basically not entitled to pursue the
course. He was not kept in dark by the Hitkarini-Law College in any manner. The
respondent no.1 had chosen to obtain study at his peril in view of "provisional
admission". .

9. In the circumstances when the respondent no.1 knew the facts very well
and his admission was cleatly provisional. It passes comprehension that how he
could have claimed any compensation against the College. Moreover, he appeared
in the examination of LL.B. first year under the interim order passed by this court
in which he adopted unfair means and was debarred for three years from obtaining
education. Thus, no loss was caused by any of the act of the College to the
student. He was responsible for the plight in which he had been put himself.
Consequently, we set aside the part of the order passed by the Single Judge saddling
the liability on Hitkarini Law College to compensate the respondent no.1 by making
a payment in the sum of Rs.20,000/-.

10. Resultantly, we allow the appeal, set aside the direction contained in para
18(d) for payment of compensation to the respondent no.1. However, we leave
the parties to bear their own ‘costs as incurred of the appeal.

LL.R. [2008] M. P., 1869

Appeal allowed.

WRIT APPEAL
Before Mr. Justice Abhay Gohil & Mr. Justice San]ay Yaday
_ . 20 February 2008*
STATE OF M.P. & ors. Appellants
Vs.
VINOD MOHAN SHRIVASTAVA ... Respondent

Constitution, Article 309 - Conditional appointment order - An employee
who accepts appointment on certain terms and .conditions, can not turn around
and claim benefit without fulfilling the criteria, then the same has its.own binding
- Respondent appointed on a specific stipulation that unless he passes Hindi
Typing Examination or completed 40 years of age, whichever is earlier will not
be entitled for regularization, unless fulfills conditions laid down in appointment
order - Decision in Dongar Singh Pawar's case does not lay down correct
proposition of law - Appeal allowed. - (Para 6)
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*W.A. No.492/2006 (Gwalior)
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. Cases referred :
.. 2005(I) MPWN 116, W.P. No. 759/97 decided c on 15.07.1998, (2004)13 SCC
706, 2006(3) MPHT 352 (No good law).

Brijesh Sharma, G.A., for the appellants/State
S.P. Jain, for the- respondent

JUDGMENT

The § Judgment of the. Court wds  ~delivered . by '
Apnay Gonn, J. :—This writ appeal is filed by the State, challenging the order dated
31.3.2004 passed by learned Writ Court in W.P. No.5546/03.

2. There is no dispute that the respondcnt was appointed on compassmnate
basis, In the appointment letter, there was clear stlpulatlon that he has to pass
Hindi Typing Examination and only thereafter, his services will be regularised and
after regularisation, he will get the regular increments.

3.  The Divisional Bench of this Court in the case of State of. Madhya Pradesh
v. Smt. Sushina Surana, 2005 (II) MPWN 116, has considered the entire
- controversy including terms and conditions mentioned in the appointment letter
and hag held that a employee shall be entitled for -annual increment after his
regularisation on passing Hindi Typing Examination or on completing the age of
40 years. In the case of Smt. Sushma Surana (Supra), this Court has considered
the decision of the Indore Bench passed in writ petition No. 759/97 decided on
15th of July, 1998 in the case of D:lnaz Anklesana and anorher Vs State of .
M.F. and three others.

4. Atthis juncture, Shri S.P. Jain learned Counsel for the respondent has drawn
our attention'to the judgment rendered-by a Single Judge of this court.in the case
of Dongar Singh Pawar v. State of M.P. & Others. reported in 2006 (3)
" MPHT 352 bearing W:P. (SyNo.2849/05 and a connected ‘writ petition bearing
W.P. (S) No0.4148/05 decided on 16.05.06 to bolster his submission that in the
similar cir¢umstances, the learned Single Judge while distinguishing the case-of
Sushma Surana (supra) has granted a regular increment after completing one
year of service from the initial date of appointment, irrespective the stipulations
_being there in the appointment letter that the same is permissible only after passing
"the Hindi typing examination er on completion of 40 years, which ever is early.

5. We gave our thoughtful consideration to the submission made by the learned
Counsel for the respondents and have perused the order passed in the case of
Dongar Singh (supra). The learned Single judge in the case of Dongar Singh -
(supra) while placing reliance on the recruitment rules namely M.P. Irrigation
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' Department (NOn-Gazetted) Service Recruitment Rules, 1969 and the schedule
" thereunder-has allowed the said increment holding that the stipulations for passing

Hindi Tymg examination sincé were not provided under the Recruitment Rules,
the same cannot be sine-qua-non. for denying the increment/regularisation to an

'6: . True 1t is that the seryice condmon of x person appomted in the government
Setvice.are governed bythe Rules framed under Article 309 of the Cﬂnstltutlon of

Ind1a ‘But’it is equally true’'that'ther¢. is:n0, 5pec1ﬁc bar for prowdmg a specific
stlpulatlon in the appomtment letter regardmg minimum eligibility ¢riteria and if

.such stipnlatlons are made in thc letter of 'appointinent, it would be incumbent on
- the paft-of the employee congern to fulfill the said criteria before he acquires
_ ehglblhty to gain increment ‘and becomes. flic member of service, in ‘absence of

which’ an- employee who accepts appointment. on certain terms and conditions,
cannof tum around and.claim benefit of increment without fulfilling the said criteria,
letter-and was not entitled Yor the increment. Therefore, in our considered opinion,

the correct proposition of law in respect of a person who is appointed on a specific
stipulation that unless he passes the Hindi Typing Examination or have completed

. 40 years of age, whichever is early, will not be entitled for regularisation.

7. In the case of Stafe of Rdjasthah and-others v. Rajendra K. Verma,
(2004) 13 SCC 706, the Apex Court was pleased to hold the -entitlement of

P

h employee who is appointeq t to the post. We respectfullyd1s agree wrth the aforesmd .
h 'reasomng of the learned Smgle Judge N

. then the same has its own bmdmg Ttisnot dlsputed that the petmoner in the case -
- of Dongar Singh (supra) did*not fulfill the criteria stlpulated ini the appomtment

" the judgment rendered in the case of Dongar Singh (supra) does not lay-down -

respondent therein for regulansatron ‘of his services from the date when he passed

- the test as stlpulated by the-government order.- The following facts were noted by

the Apex Court in paragraph 2-ard 3 of the Judgment

.Z. Having heard the learned counsel for the pattles on either side and after
perusing the judgment of the learned Smgle Judge as well as of the Divison
Bench' of the High Court, we are of the view that the findings of fact
_ recorded by the High Court in the light of the fespective contentions raised
-~ +do.not need ahy mterference by us in these matters, except to the extent
o that the regularisation of services of the'respondent, as ordered by the High
.. Court, from the date of his initial appomtment and payment of interest at the’
-. rate of 10% of arrears of. salary need 1o be mochﬁed As per. govemment
order dated 15-3-1978 (Annexure P-S) 1t appears to us.that the respondent
. was entitled to regularisation from the" date he _passed the speed test for
. stenography and typing, which test he passed .on 7-11 1978 Para 2 of the
said government order reads; s