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, WRIT PETITION
Before Mr. A.K. Patnaik Chief Justice and Mi. Justice J.K. Maheshwari

_ 11 May, 2007
-S.P. ANAND ....Petitioner*®
V. : )
STATE OF M.P. & anr. .... Respondents

A. Constitution of India, Article 21, Prisons Rules, MLP., 1968, Rule 30(1)-
Overcrowding of Jails—Rule 30(1) provides that 41.80 meters
should be taken as standard meter space per prisoner—Convict
lodged in jail is not denude of all his fundamental rights but also
doesnot enjoy all his fundamental rights like other persons—State
Govt. in its reply admitted that jails are overcrowded and standard
meter space per prisoner cannot be provided-However new jails
are under construction to meet such situation-State Govt. to
continue with construction and expansion of jails to discharge its
obligation under Article 21 of Constitution of India.

B. Constitution of India, Articles 14, 21 and 23, Prisons (Madhya Pradesh
Amendment) Act, 1999, Sections 35, 36 and 36-A, Prisons Rules,
M.P., 1968, Rules 2(J), 647 and 647-B-Equitable Wages payable
to prisoners—Payment of Rs. 8/- and Rs. 10/- per day to unskilled

, and skilled labour-Stand of State Govt. is that since work available
in jail is not enough to provide more than four hours, therefore,
wages fixed are for four hours work-Equitable wages should be
paid to prisoners for the work done by them-Labour exacted from
prisoners is classified as hard, medium or light-Task cannot be
reduced without sanction of Inspector General-Time of nine hours
of steady work fixed by State Govt. cannot be reduced to four
hours without sanction of Inspector General-Prisoners undergoing
rigorous imprisonment have to be given priority for employment
over prisoners undergoing simple imprisonment—Contention of
respondent that enough work is not available in jail to provide
employment for more than four hours a day cannot be accepted—
Equitable wages can be worked out after deducting expenses
incurred on food, clothing and other amenities—Rates -of wages
fixed by order datd 30.6.1999 was prior to prison (Madhya Pradesh
Amendmient) Act and amendment in rules-State Govt. to notify
wages afresh in accordance with section 36-A of Act and 647-B
and 2(J) of Rules. -

C. Constitution of India, Articles 14, 21 and 23, Prisons Rules, M.P., 1968,
Rule 2(J)-Wages—Wages for the services or tasks performed by -
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* prisoners must have some rational basis~Minimum wages fixed
for similar task/service can constitute rational basis for
determination of wages—Deductions to be made towards food,
clothing and other amenities excluding medical facility as it is the
obligation of the State-Equitable wages can be fixed after making

~ such deductions and be notified by State.Govt. under 647-B(1) of

‘Rules from time to. time~Wages should be reasonable as they are .

not only to take care of expenses of prisoners.in jail but to provide
for future rehabilitation and compensation to victims.

" D. Constitution of India, Articles 14, 21 and 23, Prisons (Madhya Pradesh

Amendment) Act, 1999, Section. 36-A, ‘Prisons’ Rules, M.P., 1968,
Rule 647-B-Compensation payable to Victims-50% of the wages

\ earned by prisoner in a month to be depos_ited in common fund for .
L payment of compensation to deserving victim—Object ta -

compensate the victim or his family out 6f common fund. is not
being effectively achieved as affidavit filed by State shows a very
meager amount has been disbursed to victims=Deserving Victim
to be determinied in consultation with Court in which prisoner is
being tried and a human right activist in the area to be nominated
by State Govt.—Desérving victim can be paid compensation from

* common fund whether .deductions from the wages of prisoner who.

has committed the offence have been made or not-Identification
of victim ‘and payment of compensation need not await the
conclusion of the Trial-Directions issued. ‘ o

- A reading of the rules quoted above would show that'in every sleeping ward a
certain amount of superficial area, cubic space and lateral ventilation must be allowed
for each prison and the minimum allowances have been indicated in the chart below
Rule22. Rule 29 further provides that cells for separate cellular and judicial solitary

~confinement as per standard plan shall be provided-in all jails and each cell shall
have 4 yard attached to it where the prisoner can have the benefit of fresh air
without having the means of communication with any other prisoner. Rule 30 contains
the instructions to be followed in designing jail buildings aud one of the instructions in
Rule 30 is that 41.80 square meters should be taken as the standard meter space per
prisoner. Other details regarding designing of jail building have also been mentioned
in Rule 30. The respondent No. 3 in his affidavit filed purshant to order dated

. 20.2.2007 has 'stated that new jails at various pla¢es in the State are being made so- .

that the instructions in Rule 30.of ﬂif; Rules are followed. In para 6 of the affidavit,
the respondent No. 3 has fairly conceded that at the moment the prisoners cannot

‘be provided with the space of 41.80 square meters per-prisoner and in para 8 of the |
affidavit, the respondent No. 3 has stated that the State Government has visaalized
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this position and prisoners in the overcrowded jails are being transferred to other

jails were they can be accommodated iii a better manner. In para 9 of the affidavit,
the respondent No. 3 has stated that in the existing jails some additional new barracks

-have been constructed with a view to provide reqmsne space for the pnsoners and

in order to acceleraté the construction work, the State Government in the Jail
Department has already issued instructions to the Executive Engineers (PWD).

The State Government will have to continue with the construction and expansion of
jails to discharge its obligation under Article 21 of the Constitution and under the Act

.and the Rules towards the prisoners lodged in the jails of Madhya Pradesh.

We further ﬁnd that Rule 2() defines "wages" to mean the amount of money
eamed by a prisoner in a day in lieu of the task or the service a551gned to him/her in
the jail by the Superintendent of Jail. Sub-rule (1) of Rule 647-A introduced by the
notification dated 19.4.2001 further provides that wages for the task as provided in
Rule 647 and for rendering-services as provided in these rules shall be fixed and
notified by the State Government from time to time. The expression "from time to
time" shows that the State Government has to revise the wages as and when the
price index or the cost index increases Sub-rule (2) of Rule 647-B states that after
considering the volume of work available in the jail for the tasks mentioned in Rule
647 and the services as provided in the rules, the Supenntendent ‘'shall provide
employment to the prisoners and the priority for the selection of prisoner in the order
mentioned therein. It will be clear from sub-rule (2) of Rule-647-B that the prisoners
undergoing life imprisonment or rigorous imprisonment and other prisoners undergoing
rigorous imprisonment have to be given priority for employment and the prisoners
undergoing simple imprisonment are to work only when they are willingly ready to
work and-in Sub Jails under trial prisoners who are willingly ready to render their
services may be employed if the prisoners. undergoing rigorous 1mpn50nment or
simple imprisonment are not available. Since it is compulsory under Secuon 35 of
the Act and Rule 647 of the Rules for all prisoners undergoing rigorous Jmpnsonment

to put in labour and prisoners of this category undergoing rigorous nnpnsonment are

likely to be few comparedto those undergoing simple imprisonment, it is difficult to
accept the contention of the respondents that the volume of work available in the
jail is not enough to provide the prisoners undergoing ngorous employment work for
more than four hours in a day. .

In sub para (3) of para 51 of the judgment of the Supreme Court mthe case of
State of Gujarat (supra), the Supreme Court has held that it is imperative that the
prisoner should be paid "equitable wages" for the work done by them and the Supreme

_ Court has not directed for payment of minimum wages to the prisoners as contended
_ by the petitioner. According to Thomas, J. "equitable wages" payable to the prisoner

can be worked out after deducting the expenses incurred by the Government on.
food, clothing and other amenities provided to the prisoners from the minimum wages
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ﬁxed under the Minimum Wages Act, 1948, (para 45). According to Wadhwa, J.,
the prisoner is not entitled to minimum wages fixed under the Minimum Wages Act,

1948, but there has to be some rational basis on which wages are to be paid to the

prisoners (para 77). Rule 2 (J)-of the rules; as we have seen, defines wages to mean
the amount of money earned by a prisoner in a day in lieu of the task or service
assigned 1o him. So far as prisoners undergoing rigorous imprisonment are concérned,
we have seen that under the Rules, the normal period of work cannot be four hours.
In some kinds of tasks and services, the period of their employment is nine hours
and ini other kinds of tasks or services, the employment is as-per quantum of work
and'not as per hours. Wages as defiried in Rule 2(J) would thus mean such wages as
are payable for-the hours of labour or for the quantum of work assigned to the
'p{iédnér in the jail. Determination of wages for foigr'hours" of work is thus not in

accordance with law. Further, the rates of wages of Rs. 8/- for unskilléd prisoner . .

. -and Rs. 10/-+for skilled prisoner were fixed by the order dated 30th June, 1999
before Section 36-A was introduced in the Act by the Prison (Madhya Pradesh
Amendment) Act, 1999 and before rules were amended by the notification dated
19th April, 2001 o give effect to-Section 36-A of the Act. The State Government
* therefore will have to fix and notify the wages afresh in accordance with Section

36-A and Rules 2(J) and 647-B of the Rules keeping in mind the hours of labour or

the quantumi of work mvolved in the tasks or the services assigned to the prisoner.

- The wages so determmed for the services or the tasks performed by the
pnsoners must have:some rational basis and minimum wages fixed for similar task/
service can constitute a rational ba51s for deterrnination of such wages. Out-of such

'wages, deductions will have to be madetowards food and clothing: and other amenities

provided to the prisoners, Medical expenses being part of the obhgatmn of the State -

under ‘Artile 21 of the Constitution as held be the Supteme Court in Permanand
Katara v. Union of India (supra) and Pashchim Benga Khet Mazdoor Samiti
and Others . State of | West Bengal and another (supra) cannot be deducted from
such wages. After such deductions, ‘equitable wages payable to.the prisonérs can
be fixed and notified by the State Government under sub-rule (1) of Rule-647-B of
*the Rules from time to time. -

Al

Such eqmtable wages cannet be a pittance and’ fias to be reasonable because _

under the scheme of Section 36-B and Rule, 647-B, such wages arenot, onlyto take
careof the expenses of the prisoners in the jail but also are to provide for future
rehablhtaton of the pnsoner as well as comp ensation to the victims.

"The. chart would show that as against the dep031ts made, dmbmsement to.

" victims has beén very meager and the result is that Rs. 4,71,57,687/-is lying in the
common fund whereas victims.of offences commxtted by prisoniers continue to suffcr

- Thus the ob]ect -of Section 36-A and Rules 647—A and 647-B to compensate
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the victim or his family out.of the common fund created from part of the wages of
the ptisoner who has committed the offence is not being effectively achieved.

Unless a deserving victim of the offence is properly identified on the basis of
relevant material and he or his family is paid compensation in time, the object of
Section 36-A and Rules 647-A and 647-B cannot be realized. Obviously, the victim
of the offence the commission of which entailed the sentence of imprisonment to
the priscner. can be properly identified by the Court in which the prisoner is tried for
the offence on the basis of materials before the Court, Further, whether such victim *
or his family deserves payment of compensation can be correctly decided if a human
right activist in the area sensitive to the needs of the victim or his family is consulted.
Accordingly, the State Government in the Jail Department must issue instructions
under sub-rule (4) of Rule 647-A that the deserving victims will be determined in
consultation with the Court in which prisoner is being tried for the offence and a
human right actmst in the area to be nominated by the State Human Rights
Commission. .

We would, however, like to clarify that since Section 36-A of the Act creates

‘a common fund from part of the wages earned by the prisoners for purposes of
. giving compensation to the deserving victims, it is not to be: understood that only

when deductions are made from the wages of a particular prisoner who has committed
the offence that the victim of the offence committed by him is to be paid compensation.

-A deserving victim of an offence can be paid compensation out of the common fund

irrespective of whether deductions from the wages of the prisoner who commits the
offence have been made or not. Similarly the quantum of compensation of be paid
to the deserving victim of an offence may not have any nexus with the quantum of
dednctions made from the wages of the prisoner who committed the offence. The
reason for creating a common fund is that the victim and his family may not accept
the compensation if they come to know that the compensatlon has been paid by the
prisoner who has committed the offence.

Moreover, identification of the victiin or his famlly and payment of compensation
out of the common fiund need not await the: conclusion of the trial before the Court.
The victim of an offence or his family may require compensation immediately after

. the’commission of the offence and in such a case, compensation can also be paid to

the victim of the offence or his family as soon as the deserving victim or his family
is identified on the basis of materials avallable before the Court in'which the prisoner
is bemg tried for the offence. .
) (Paras 12, 19 20,21,22, 26,27 and 28)
Cases Referred :

. State of Gujarat and anr. v. Hon'ble High Court of Gujarat, AIR 1998 SC
3164, Sunil Batrav. Delhi Administration & ors. AIR 1978 SC 1675, Smt. Maneka
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Gandhi v. Union of India, AIR 1978 SC 597, Permanand Katara v. Union of
India, 1989 SC 2039, Paschim Benga Khet Mazdoor Samity & ors. v. State of
West Bengal & anr.; (1996) 4 SCC 37.

Petitioner in person.
Ashok Kutumbale, Additional Advocate General for the respondents.

Cu_r. adv!'. vult,
ORDER

. The Order of the Court was .- delivered by
A.K. Patvaik, CHIEF JusTice : This is a Public Interest Litigation filed by the
petitioner complaining of violation of the fundamental rights of the prisoners lodged
In the jails of Madhya Pradesh.

2. The petitioner has alleged in the writ petition that as against the capacity of the
Jails in Madhya Pradesh to accommodate 15,000 prisoners, there are more than
33,000 prisoners in the jails of Madhya Pradesh and this amounts to violation of
fundamental rights of the prisoners and in particular their right to personal liberty
and life under Article 21 of the Constitution. The petitioner has also alleged in the
writ petition that convicts who have been lodged in the jail have to put in labour but

they are being paid a sum of Rs. 1.00 per day which is much less than the minimum -

wages fixed under the Minimum Wages Act and this is being done in violation of
Aticle 23 of the Constitution which prohibits beggar and other similar forms of
-forced labour. The petitioner has prayed that the respondents be directed to build-up
additional numbe; of jails to accommodate the prisoners in the next ten years and to-
pay wages as prescribed under the Minimum Wages Act to the convicts.

3. Aretumn has been filed on behalf of the respondents in which the respondents
have admitted that there is overcrowding in jails in the State of Madhya Pradesh, but
have stated that the State Government has initiated action for construction of new
jails. In particular, the respondents have stated that sub -jails have been constructed
in Indore/Ujjain circles at Khachrod, Sailana, Neemuch, Susner, Shujalpur, Agar,
Bagli, Sonkutch, Dharampuri, Barawaha, Manawar, Maheshwar, Badhnaward,
Kasrawal, Mhow, Depalpur, Sanwer and Jawad. In the return, the respondents
have also stated that many more sub-jails have been constructed in other circles in
the State. The respondents have also stated that the District Jail, Ujjain has been
converted into a Central Jail and about 515 prisoners who were earlier lodged in the
Central Jail, Indore have been shifted to the Central J ail, Ujjain. The respondents
have also stated in the return that a Central J4il has also been constructed at Bhopal
for accommodating 3000 prisoners with all facilities. Regarding wages paid tothe
prisoners, the respondents have stated in the return that the Supreme Court delivered
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a judgment State of Gujarat and another v. Hon ble High Court of Gujarat® in
which guidelines were laid down for determining -the wages of prisoners aud the
State Government constituted 2 Committee which determined in accordance with
the guidelines laid down by the Supreme Court the wages to be paid to the prisoners
as Rs. 8/- per half day for every unskilled prisoner and Rs. 10/- per half day for
every skilled prisoner after deducting the amounts spent on the prisoners on food,
clothes etc. and after deducting some amount for victims of the offences.

4. When the writ petition was taken up for hearing on 20.2.2007, the petitioner

brought to our notice the provisions of Madhya Pradesh Prisons Rules, 1968 (for

short 'the Rules') made under the Prisons Act, 1894 (for short ‘the Act') and particular

Rule 30 of the Rules which provided inter-alia that 41.80 square meters should be

taken as standard meter space per prisoner and accordingly the Court passed orders

on 20.2.2007 calling upon the Inspector General of Prisons, the respondent No. 3, to

indicate in a short affidavit the actual space per prisoner which is now available as

compared to the required space 41.80 square meters per prisoner, as provided in

Rule 30 of the Rules. On 20.2.2007, 2 query was also put by the Court to the learned

Additional Advocate General why a half day's wage was being paid to the prisoners

and the learned Additional Advocate General submitted that in the prisons where

the prisoners are supposed to work, sufficient work is not available so as to absorb

them for the entire day. The Court however found that in Rules 10, 11, 12 and 14 of
the Rules elaborate provisions have been made for employment of convict labour
for construction and repairs of jail buildings in execution of work by the Public,
Works Department and directed that an affidavit be filed by the respondent No. 3

indicating therein the work that is entrusted to the prisoners in different jails in the
State of Madhya Pradesh and in particular whether. the convicts are employed in
construction and repairs of jail buildings undertaken by the Public Works Department
in accordance with the rules.

5. Pursuant to the said order dated 20.2.2007, the respondent No. 3 filed an
affidavit annexing thereto tables in Annexure R/1 and Annexure R/2 to show that
presently the prisoners could not be provided with the required space of 41.80 square
meters per prisoner as provided in Rule 30 of the Rules, Respondent No. 3 however
has stated that a number of jails have been constructed keeping in mind the number
of prisoners lodged in various jails and the Pprospective increase in the number of
prisoners and even some additional new barracks have been constructed to
accommodate the prisoners with intent to provide them requisite space as per the
rules. In the affidavit, the respondent No. 3 has also stated that considering the
number of prisoners lodged in different Jails in the State of Madhya Pradesh, the
work in the jails is insufficient and therefore prisoners cannot be kept engaged for
the whole day in any work to be done by them. In the affidavit, the respondent No. 3 has

(1) AIR 1998 SC 3164
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stated that when the jails or the batracks are being constructed by the Public Works
Department, to the extent possible, prisoners suitable to carry out such a work are
being employed but not all prisoners can be engaged in such work because of the
risk of the prisoners' escaping from the jail. Along with the affidavit, respondent No.
3 has also- filed a.table Annexure R/5 which shows the amount which has been
deducted under Section 36A of the Act form the wages of the convicts. Respondent
No. 3 has stated in the affidavit that since substantial amount is available in the fund
created under Séction 36 A of the Act, there is no impediment to release the amount
to the prisoners as per the entitlement.

6. The petitioner appearing in person submitted that under Article 21 of the
Constitution no person can be deprived of his personal liberty except according to
. procedure established by law and Article 14 of the Constitution provides that the
State shall not deny to any person equality before the law or the equal protection of
the laws within the territory of India. He submitted that a person who is convicted
for an offence and is detained in prison contiimes to have fundamental rights under
Articles 14 and 21 of the Constitution, though his fundamental rights are curtailed by
law. He submitted. that in Sunil Batra v. Delhi Administration and others', the
" Supreme Court has held that conviction for a crime does not reduce the person into
a non-person whose rights are subject to the whim of the: prison-administration and

that the personal liberty of such a person who has been convicted for a crime is only
 curtailedto a great extent by punitive detention: He further submitted that the word

] 'law' in the expression 'procedure prescribed by law' in Article 21 of the Constitution
has been interpreted in Maneka Gandhi's case?, to mean law which must be right, - .

just and fair and not arbitrary, fanciful or oppressive. He referred to Rules 22 to 30

of the Rules to show the accommodation which has to be provided to the pnsoners ’

_in the jails and ‘submitted that unfortlmately the accommodation as detailed in the
Rulcs is notbemg provided to the prisoners in jails in Madhya Pradesh.

" 7. The petrtloner next submitted that Clause (1) of Artlcle 23 of the Constitution
prohibits beggar and other similar forms of forced labour: and further provides that

any contravention of the provision shall be an offence pumshable in accordance’

with law and Clause (2) of Article 23 provides that nothing in the Article shall
prevent the State from imposing compulsory service for public purposes. He
submitted that in the case of State of Gujarat (supra), the question for consideration
before the Supreme Court was whether it was lawful to employ a person sentenced
to rigorous imprisonment to do hard labour whether he consents to do it or not in'
view of the provisions of Artrcle 23 of the Constitution and the Supreme Court while
answering the question in the affirmative held that it was however imperative that
the prisoners should be paid cqultab le wages for the work done by them. He submitted
that despite the Judgment of the Supreme Court in the case of Stafe of Gujarat and

(1) AFR 1978 SC 1675 (2) AIR 1978 8C 597

(1
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another v. Hon'ble High Court of Gujarat (supra), the State Government
continues to pay meager sums of Rs. 8/- per day and Rs. 10/- per day to an
unskilled and a skilled prisoner respectively. He vehemently argued that such
pittance pald to the prisoners for their daily labour constitutes breach of their
fundamental rights under Articles 14, 21 and 23 of the Constitution. He
vehemently argued that prisoners who put in hard Jabour in the prison should be
paid as prescribed under the Minimum Wages Act. He further argued that from
such minimum wages the anthorities can only deduct expenses towards food -
and clothing of the prisoners as has been held by the Supreme Court in State of
Gujarat and another v. Hon'ble High Court'of Gujarat (supra), but they
cannot deduct expenses towards medical aid to the prisoners because medical
aid from the State has been held by the Supreme Cotirt in Permanand Katara

. v. Union of India* and in Pashchim Benga Khet Mazdoor Samity and others

v. State of West Beigal and another? as part of the right to life gua.ranteed to
every person under Article 21 of the Constitution.

8. In reply, Mr Ashok Kutumbale, learned Additional Advocate General
relying on the reply and affidavit filed on behalf of the respondents submitted
that the jails in the State of Madhya Pradesh are no doubt over~rowded but the
State Government has already initiated action for construction of new jails and
sub jails in different places in the State of Madhya Pradesh for providing
accommodation as mentioned in the rules. He submitted that it will also be clear -
from the reply and the affidavit filed by the respondents that whenever a jail is
found to be crowded the prisoners are being transferred from the crowded jails
to jails which can accommodate them. He submitted that since the State
Government is already conscious of the problem of overcrowding of the jails
and has initiated steps for expanding capacity of jails for accommodating the
prisoners, no directions need be issued to the State in this regard.

9. Regarding wages paid to the prisoners, Mr. Kutumbale argued that a
prisoner cannot be equated with a person outside the jail and he works only for
four hours in a day and therefore he is not entitled to get minimum wages fixed
under the Minimum Wages Act. He submitted that expenses towards clothes,

food of the prisoners and other amenities provided to them also have to be
deducted from their earnings as directed by the Supreme Court in case of Stafe-
of Gujarat (supra). He submitted that as per the judgment of the Supreme
Court in the case of State of Gujarat (supra), some amount-also had to be
deducted from the wages for the victims. He submitted that taking all these
factors into account, a Committee constituted hy the State Government has
determined the amount payable to an unskilled prisoner as Rs. 8/- per day and
to a skilled prisoner as Rs: 10/- per day. Relying on the affidavit filed by the

(1) AIR 1989 SC 2039 _ (2) (1996) 4 SCC 37
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respondent No. 3, he submitted that it is not feasible to employ the prisoners in
all the works of the PWD department in the jails and that the work available in
the jails is not enough to provide more than four hours einployment everyday to
the prisoners and therefore the amount of Rs. 8/- per day and Rs. 10/- per day for
- unskilled and skilled labour respectively is for the four hours work they actually do.

10. The first issue raised in this PIL is in relation to the inadequate
accommodation in the jails of Madhya Pradesh resulting in overcrowding of the
jails. Before we deal with this issue, we must be cléar that a convict lodged in
a jail is not denuded of all his fundamental rights and at the same time he does
not enjoy all the fundamental rights like other persons because of the punitive
detention in accordance with law. In Sunil Batra (supra), D.A. Desai delivering
the majority judgment on behalf of the Constitution Bench observed:

"It is no more open to debate that convicts are not wholly denuded”
of their fundamental rights. No iron curtain can be drawn
between the prisoner and the Constitution. Prisoners are entitled
to all constitutional rights unless their liberty has been
constitutionally curtailed (see Procunier v. Martineg)!.

However, a prisoncr's libérty is in the very nature of things
circumscribed by the very fact of his confinement. His interest
in the limited liberty left to him is then all the more substantial.

Conviction for a crime does not reduce the person into a non
person whose rights are subject to the whim of the prison
administration and, therefore, the imposition of any major
punishment within the prison system is conditional upon the
observance of procedural safeguards (see Charles Wolff v.

McDonnell)?."

Hence a convict Jodged in a jail must have reasonable accommodation to
live a healthy life and enjoy his personal liberty to the extént permitted by law.

I1. Section 59 of the Act provides that the State Government may make rules
consistent with the Act infer alia for the classification of prisons, description
and construction of wards, cells and other places of detention. Accordingly,
Rules 22, 29 and 30 have been made by the State Governmerit prescribing the
_accommodatlon in the wards barracks, cells and thc jail buildings for the
prisoners. These Rules are quoted hereinunder : '

"22, Capacnty of wards. - In every sleeping wards a certain
amount of superficial area, cubic space and lateral ventilation
shall be-allowed for each pnson and the minimum allowance 18
stated below

(1% (1974) 40 L Ed 2d 224 at p. 248. (2)-(1974) 41 L Ed 2d 935 at p. 973
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Superficial Cubic Lateral

area - space ventilation
‘ Metres Metres _ Metres
In barracks T 10972 152.400 . 3.048
In hospital ‘ . 16:459 '274320  3.048
In cells . 22860 304.800 3.048

Over the door of every ward there shall be hung up on a board in
the following form, a statement showing the details in regard to the
accommodation :

{No. Measurement Barracks Accommadation i

1. Length - 7 6. Cubic space.

2. Breadth © 7. At.Sq. metre.

3. Height to bottom of beam. 8. At cubic metres.

4.  Lateral ventilation area: 9. At sq. metres Lateral

ventilation.
10. Number of berths.

29. Construction of according to standard plan : Cells for a
separate cellular, and judicial solitary confinement on the standard
planshall be prowded inall jails. Each cell shall have a yard attached
to it, where prisoner can have the benefit of fresh air without havmg
the means of communication with any other prisoner. In the outer
door of the ward attached to each cell an eye-hole shall be made,

so that the prisoner can be seen without seeing any one. Each-cell
shall be provided with the means of communication required by
Section 22 of the Act.

30. " Instructions to bé followed in designing jail ‘buildings :
In designing a _|a.11 building, the following mstructlons should be
attended to :

5.  Superficial area

(a) 41.806 sqﬁare metres should be taken as the standard metre

space for prisoner. The area within the inner, wall, only deducting
that of buildings to which the prisoner aré not ordinarily confined
should be taken'into account in calculating the amount per prisoner.

(b) The minimum distance of any building inside the jail fromthe
outer enclosure wall should be 4.8768 metres.

(c) The minimum height of the cmcmnvallgnon wall round every
jail should'not be less than 4.5720 metres.

899
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-(d) Distance between the battons on the tiled roof of jail barracks
and generally in all buildings or any portions of buildings in which

. prisoners are ordinarily conﬁned, should not be more than 0.1524
metres.

{e) The District Maglstrate shoild deal with applications for non-
agricultural use of lands in the vicinity of jails havmg regard to.the
following principles :

i (i) Government land within 201.1680- metres of the main
- jail wall should not be disposed of except on temporary
agricultural lease and in the case of privately occupied lands

-_‘_\‘ﬁ‘-"‘—-r"'l-_

similaily-sitwated. peomission to build should not be granted

*when the Inspector Gerieral thinks it madvrsable - S -

. @) Incases mwhrchpeumssronto build is grantedmnummn
_ restrittions for the security of the jail administration should be
imposed in consultation with the Inspector-General.

- (f) No public privies, dye works, sewage drains other public
nuisances should if possible be allowed near the prison.”

12. A reading of the rules quoted above would show that-in every sleeping ward a

certain amount of superficial area, cubic space andlateral ventilationmust be allowed .

for each prison and the minimum allowances have been indicated in the chart below
" Rule 22. Rule 29 further provides that cells for separate cellular and judicial solitary
confinement as per standard plan shall be provided in all jails and each-cell shall
have a yard attached to it where the prisoner can have the benefit of fresh. air
without having the means of communication with any other pnsoner Rule 30 contains
the instructions to be followed in designing jail buildings and one of the instructions in
Rule 30 is that 41.80 square meters should be taken as the standard meter space per
+ prisoner. Other details regarding designing of jail building have also been mentioned

in Rule 30. The resporident No. 3 in his-affidavit filed pursuant to order dated .

20.2.2007, has stated that new jails at various places in the State are beéing made so
that the instructions in Rule 30 of the Rules are followed. In para 6 of the affidavit,
the respondent No. 3 has fairly conceded that at the moment the prisoners cannot
be provided with the space of 41:80: square meters per prisoner and in para 8 of the
-affidavit, the respondent No. 3 has stated tHat the State Government has. visualized
this position and prisoners in the overcrowded jails are being transferred to other
" jails where they can be accommodated in a better manrer. In para 9 of the affidavit,
the respondent No: 3 has stated thatin the existing jails some additiondl new barracks
' have beén constructed with a view to provide requisite: :space for thé prisoners and
m ‘order to: accelerate thé constructron ‘work, the State Government in'the Jail-

.
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Department has already issued mstmcuons to the Executive Engineers (PWD)
“The State Government will have to coxrtmue with the construction and expansion of
jails to discharge its obligation under Article 21 of the Constitution and under the Act
and the Ruiles towards the prisoners lodged in'the jails of Madhya Pradesh.

13, The second issug raised in this PIL relates to the meager wages paid to the
prisoners detained in the jails of Madhya Pradesh. In the case of State of Gujarat
(supra) cited by the petitioner, thé question raised before the Supreme Court was
whether imposition of hard labour on a prisoner sentenced to rigorous imprisonment
‘was violative of Clause (1) of Article 23 of the Constitution which prohibited beggar
and other similar forms of forced labour. K.T. Thomas, J., in his judgment, was of
the opinion that the imposition of forced labour on a prisoner being for a public
purpose was saved by Clause (2) of Article 23 of the Constitution which promdes
that nothing in the Article shall prevent the State from imposing compulsory service
for pu'blic purposés. D.P. Wadhwa, J., in his separate judgmeént, was of the opinion
that since a prisoner is sentenced to undergo iniprisonment with hard labour pursuant
to orders of the Court in accordance with law, it does not amount to beggar or other
similar form of forced labour and as such Article 23 of the Constitution is not attracted. -
Wadhwa, J. however agreed with the directions issued by Thomas, J in the Judgment.
M.M. Punchhi, C.J., as he then wias, also accorded approval to the directions issued
by Thomas, J. There was therefore unanimity amongst the three judges of the Supreme
Court on the directions issued by Thomas, J in His Lordship's judgment. Paragraph
51 of'the judgment of Thomas, I. in-the case of State of Gu]arat at page 3176 of
the AIR contains the directions and is quoted herembelow

"51. The above discussion leads to the foIIowmg conclusrons

(§5) It is lawful to employ the prisoners sentenced to rigorous
imprisonmeént to do hard labour whether he consents to do it or not.

(@) Ttis open to the jail ofﬁmals 1;0  permit other prisoners also to
do any work which they choose to do prov1ded such prisoners make
. a request for that purpose. )

(3) kis nnperauve that the prisoner should bé paid equitable wages
payable to prisoners the. State toncerned shall constitute a wage
fixation body for making recommendatlons We direct each State

“to do so as early as possrble

=

(4) "Until the State Govemment takes any ‘decision on such - T
recommendations.every prisoner must be paid wages for the work
done’ by him at such rates or revised rates as the Government'
" concerned fixes in the llght of the observations made above. For
this purpose we direct all the State Governmeént to fix the rate of ’
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such-interim wages  within six weeks from today and report to this
Court of compliance of this direction.

(5) We recommiend to the State concerned to make law for setting
apart-a portion of the wages earned by, the prisoners-to be paid as

" compensation to deserving victims of the offénce the commission
-of which entailed the sentence of imprisonment to the prisoner,
either directly or through a common fiund‘to be created for this-
purpose or in any other feasible mode."

14. It will be clear fromi the directions of the Supreme Court in the case of State
of Gujarat (supra) that a prisoner sentenced to rigorous imprisonment would be
lawfully employed to do hard Iabour whether he consents to do it or not and it will be
open for other prisoners to do any work but they could not be compelled to do hard
labour without their consent. The Supreme Court further directed that the prisoners
_should be paid equitable wages for the work done by them and the State concerned

shall constitute a Wage Fixation Body for determining the wages to be paid to the -

. prisoners. The Supreme Court further directed that until the State Government takes
a decision on these recommendations, every prisoner must be paid for the work
done by him at such rates or revised rates as the State Government concerned fixes

in the light of the observations made in the judgment. The Supreme Court also --

recommended to the State Governments to make law for setting apart a portion of
the wages eamed by the prisoners to be paid as compensation to the deserving
victims of offences the commission of which entailed the sentence of imprisonment
to the prisoner either directly or through a common fund to be created for the purpose.
or any other feasible mode.

15. It appears from Annexure R/4 annexed to the reply of the réspondents that
pursuant to the directions of the Supreme Court in the order dated 29.9.1998 in the
case of State of Gujarat (supra), the State Government constituted a Committee
headed by the Additional Chief Secretary (GAD), Government of Madhya Pradesh
and on the basis of the recommendations of the Committee made in its meeting held
on 17.5.1999, the State Government by order dated .30.6.1999 revised the rates of
wages of skilled prisoners engaged in jail industries work for half day per prisoner at
Rs. 10/- and for unskilled prisoners engaged in jail services and industries work for
" half day per prisoner at Rs. 8/- and for prisoners engaged in agriculture work for six
hours at Rs. 8/- per pnsoner per day. These revised rates-of wages were fixed by

.. the State Government as-interim wages in accordance with the direction in sub para

(4) of para 51 of the judgment in the casc of State of Gujarat (supra) quoted above
until the State Government constituted a wage fixation body for making
- recommendations for payment of equitable wages for work done by prisoners. The
State Leglslature thereafter amended the Prisons Act, 1894 by the Prison.(Madhya

-
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. Pradesh Amendment) Act, 1999 so as to introduce a new Section 36-A in the Act.

To give effect to his new provision in Section 36-A of the Act, the State Government
in exercise of powers conferred by Section 59-of the Act has also amended the
rules by notification dated 19th April 2001. The statutory provisions in the Act and
the Rules will have to be examined by us in the light of the judgment of the Suprenie
Court in the case of Stafe of Gujarat (supra) for finding out whether the revised
wages fixed by the Government by order dated 30.6.1999 continue to be legal or not
and, if not, then what directions will have to be issued by the Court to the respondents
in this regard.

16.  Sections 35 and 36 of the Act as well as Section 36-A of the Act as introduced
by the Prison (Madhya Pradesh Amendment) Act, 1999 are quoted hereinbelow:

"35:; Employment of criminal prisoners : No criminal prisoner
sentenced to labour or employed on labour at his own desire shall,
except on an emergency with the sanction in writing of the
Superintendent, be kept to labour for more than nine hours in any
one day. . _ )
(2) The Medical Officer shall from time to time examine the

- labouring prisoners while they are employed, and shall at least once

" i every fortnight cause.to be recorded upon thie history ticket of

each prisoner employed on labour the weight of such prisoner at
the time, :

(3) 'When the Medical Officer is of opinion that the health of any
prisoner suffers from employment or any kind of class of labour,

" such prisoner shall not be employed on that labour but shall be
placed on such other kind or class of labour as the Medical Officer
may consider suited for him.

36. Employment of criminal prisoners sentenced to simple
imprisenment : Provision shall be made by the Superintendent for
the employment (as long as they so desire) of all criminal prisoners
sentenced to simple imprisohment, but no prisoner not sentenced o
rigorous imprisonment shall be punished for neglect of work
-excepting by sucH altcration in'the scale of diet as may be established
by the rules of‘the pnson in the case of neglect of wotk by such a
prisoner.

36-A.  The pnsoners shall be paid wages for the employment
provided to them at such rate as may be prescribed from time to
time. The amount of fifty percent of the total amount of wages
eamed by the prisoner in-a month shall be kept and depositedina |
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separate common fund whlch shall be excluswcly used for the

payment of compensation to the deserving victims or his family of
the .offence the commission of which entailed the sentence of
imprisonnient to the prisoner. The account of the fund shall be

maintained by the Suprintendent of Jail in such form and in such

marnner as may be prescribed. The rate of compensation to be paid

to the victims shall be fixed by a committee con51stmg of such persons

as may be prescribed."

It will be clear on a plain reading of Section 35 of the Act quoted above that i
criminal prisoner sentenced to labour or. employed on labour at his own desire can
be kept to labour beyond nine hours in any one day. Section 36 of the Act however
provides that criminal prisoners sentenced to simple imprisonment can be employed
only as long as they so desire. Section 36-A of the Act states that prisoners shall be
paid wages for the employment provided to them at such rate as may be prescribed
from time to time. We thus have to refér to the rules as amended to find out the rates
of wages for employment of pnsoners to be prescribed in accordance with Sectlon
36-A of the Act.

17.  Rule 647 of the rules without the details of the tasks appended to sub-rule (3)
thereto and Rules 2(J) and 747-B introduced by notification dated 19th April, 2001
to give effect to Section 36-A of the Act, are extracted hercinbelow :

“"647. . Classes and forms of laboir with i:lassiﬁcaﬁon“of .
labour tasks : -

(1) Alllabour exacted from prisoners shall be classified as "hard",
"medium" or “light" labour according to the amount of phy51ca1
exertion required for the performance of a fixed task, and the
maximum tasks which shall be exacted from any prisoner shall be
fixed.

(2) No general reduction of the task fixed shall be allowed in any
jail without the sanction of the Inspector General. .
‘ 3) The State Govemment have fixed the follo'wing_-s'tandérd tasks
_ for each class of labour on.the most important of the various kinds
of taskable work practiced in the jails of the Madhya Pradesh."

2(J) "Wages" means the amount of the money earned by a prisoner
in a day in Hen of the task or the service assigned to him/her in the
jail by the Superintendent of the Jail. )

647-B. 'Management of Wages and Common Fund :

k-

+
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(1) Wages for the tasks as provided in rule 647 and for rendcri}lg
services as provided in these rules shall be fixed and notified by the
State Government from time to ﬁn_le.

(2) After considering the volume of work available in the Jail for
the tasks mentioned in rule 647 and services as provided in these
rules, the Superintendent shall provide employment to the prisoners
and the priority for the selection of prisoners shall be in the following
order :

'(a) Prisoners undergoing Life Imprisonment with rigorous
imprisonment;

(b) Other prisoners undergoing rigorous imprisonment;

(c) Prisoners undergoing simple imprisonment and who are
willing to work;

(d) InSub Jails under trial prisoners who are willingly ready
to render their services may be employed if the prisoners of
above category are not available.

3. (@) 50% ofthe wages earned by a prisoner in a month shall
be deposited in the common fund;

(b) A common fund shall be constituted at every jail in which the
wages as mentioned in clause (2) shall be deposited. The fund shall
be controlled by the District Magistrate of the district concerned
and the Superintendent of the jail concerned; : -

(c) The amount of common fund shall be deposited in a personal
deposit account opened in a treasury in the joint name of the District
Magistrate of the district and the Superintendent of the concerned
Jail;

(d). Such amount of compensation from the common fund shall
be paid once to a deserving victim of the offence and in case of
death of the deserving victim to the family member of the victim as
decided by the committee.

(4) Remaining 50% of the wages shall be managed i the following
‘manner : - LT e

—— ——— —— T —
e e —-"—---__‘_

(a) one third shall be paid to the prisoner or his family -
members to meet legal expenses. Provided that if thereis no
such necessity then this amount will be deposited in the bank
account;
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(b) another one third shall be deposited in the prisoner's
bank account and the balance amount shall be paid to him at
the time of his release;

(c) theremaining onc third shall be available to the prisoner
in the form of coupons for purchasing articles from the prison
canteen or for making purchases from outside the jail through
the jail Superintendent if canteen is not there :

Provided that the Superintendent of Jail shall not permit purchase
of objectionable items and his decision shall be final;

(d) the wages of every prisoner shall be deposited in a joint
bank account opened in the name of the prisoner concerned
and the Superintendent of Jail. This account can be opened in
any nationalized bank near the jail. -
(5) Every prisoner shall be entitled to one day weekly off from
the work or service as decided by the Superintendent of the Jail. In
case of the prisoners employed in the task or the services the
Superintendent of the Jail shall ensure that management of their
employment is made in such a manner that they get one weekly off
every week." : ) ' )

18. On-a reading of Rule 647 of the rules, we find that labour exacted from
prisoners are to be classified as "hard", "medium" or "light" labour according to the
amount of physical exertion required for the performance of the task and the maximum
tasks which shall be exacted from any prisoner shall be fixed. Sub-rule (2) of Rule
647 however provides that no general reduction of the task shall be provided in any
Jail without the sanction of the Inspector General. Sub-rule (3) of Rule 647 enumerates
the standard tasks for each class of labour fixed by the State Government. It is not
possible to enumerate all the standard tasks fixed by the State Government under
sub-rule (3) of Rule 647, but by way of illustration we may give some of the standard
tasks fixed by the State Government hereinbelow :

‘ TASKS '
1. Storing and weighing 50 bags of 74 kilos i.e.
: 37 Quintals.
2, " Brickmaldng _ moulding 1,000 bricks.

%ﬂuﬂdu pc‘mﬁdhig \_\'__;Fl__quirJIzl.Land_’Jr Skilos. __ .
B - 4. Cooking

1 cook for every 50 prisoners.
(b) By time (i.e. 9 hours steady work) :
1.  Carrying water -

M

©
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Carrying stone or clay
" Masonary and concrete work
Grinding lime
Tilemaking
Pottery
Hewing and cleaving fire wood
Rope making
Sweeping.

IS - P I N RN

It will be clear from the aforesaid tasks as fixed by the State Government
under sub-rule (3) of Rule 647 that they relate to the quantum of work in casé of
storing and weighing, brick making, surkhi pounding and cooking and do not relate to
four hours of work for which the revised rates have been fixed by the State
Government by the order dated 30th June, 1999. Similarly, in case of task such as
carying water; carrying stone or clay;.masonry and concrete work; grinding lime;
tile making; pottery; hewing and cleaving fire wood; rope making and sweeping, the
prisoners are required to do nine hours steady work and not four hours of work. As
has been provided in sub-rule (2) of Rule 647, no general reduction of the task fixed
by the State Government was to be allowed in a jail without the sanction of the
Inspector General. Hence, the time of nine hours of steady work was not to be
reduced to four hours without the sanction of the Inspector General.

19.  We further find that Rule 2(J) defines "wages" to mean the amount of money
earned by a prisoner in a day in lieu of the task or the service assigned to him/her in
the jail by the Superintendent of Jail. Sub-rule (1) of Rule 647-A introduced by the
notification dated 19.4.2001 further provides that wages for the task as provided in
Rule 647 and for rendering services as provided in these mles shall be fixed and
notified by the State Government from time to timie. The expression "from time to
time" shows that the State Government has to revise the wages as and when the
price index or the cost index increases. Sub-rule (2) of Rule 647-B states that after
considering the volume of work available in the jail for the tasks mentioned in Rule
647 and the services as provided in the rules, the Superintendent shall provide
employment to the prisoners and the priority for the selection of prisoner in the order
mentioned therein. It will be clear from sub-rule (2) of Rule 647-B that the prisoners
{undergoing life imprisonment or rigorous imprisonment and other prisoners undergoing
rigorous imprisonment have to be given priority for emiployment and the prisoners
undergoing simple imprisonment are to work only when they are willingly ready to
work and in Sub Jails under trial prisoners who are willingly ready to render their
services may be employed if the prisoners undergoing rigofous imprisonment or
simple imprisonment are not availdble. Since it is compulsory under Section 35 of
the Act and Rule 647 of the Rule for all prisoners undergoing Tigorous imprisonment
to put in labour and prisoners of this categary undergoing rigorous imprisonment are
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likely to be few compared to those undergoing simple imprisonment, it is difficult to
. accept the contention of the respondents that the volume of work available in the jail
. 1s not enough to provide the. prisoners. undergoing rigorous employment work for
more than four hours in a day.

20. Insub para (3) of para 51 of the Judgment of the Supreme Court in the case of
State of Gujarat (supra), the Supreme Court has held that it is imperative that the
prisoner should be paid "equitable wages" for the work done by them and the Supreme
Court has not directed for payment of minimum wages to the prisoners as contended
by the petitioner. According to Thomas, J. "equitable wages!" payable to the prisoner

can be worked out after deducting the expenses incurred by the Government on

food, clothing and other amenities provided to the prisoners from the minimum wages
fixed under the Minimum Wages Act, 1948 (para 45). According to Wadhwa, J., the
prisoner is not entitled to minimum wages fixed under the Minimum Wages Act,
1948, but there has to be some rational basis on which wages-are to be paid to the
- prisoners (para 77). Rule 2(J) of the rules, as we have seen, defines wages to mean
the amount of money eamed by a prisoner in a day in lieu of the task or service
assigned to him. So far as prisoners undergoing rigorous imprisonment are concerned,
we have seen that under the Rules, the normal period of work cannot be four hours.
In some kinds of tasks and services, the period of their employment is nine hours

and in other kinds of tasks or services, the employment is as per quantum of work ~
and not as per houts. Wages as defined in Ruls 2(J) would thus mean such wages as -

are payable for.the hours of labour or for the quantum of work assigned to the
prisoner in the jail. Determination of wages for ‘four hours of work is thus not in
accordance with law. Further, the rates of wages of Rs. 8/- for unskilled prisoner
and Rs. 10/~ for skilled prisoner were fixed by the order dated 30th June, 1999
before Section 36-A was introduced in the Act by the Prison (Madhya Pradesh
Amendment) Act, 1999 and before Tules were amended by the notification dated
. 19th April, 2001 to give effect to Section 36-A of the Act. The State Government
therefore will have to fix and notify the wages afresh in accordance with Section 36-A
and Rules 2(J) and 647-B of the Riules keeping in mind the hours of labour or the
quantum of work tnvovled in the tasks or the services assigned to the prisoner.

21. The wages so determined for the services or the tasks performed by the
pnsoners must have some rational basis and minimum wages fixed for similar task/
service can constitute a rational basis for determination of such wages. Qut of such
. wages, deductions will have to be made towards food and clothing and other amenities
provided to the prisoners. Medical expenses being part of the obligation of the State
under Article 21 of the Constitution as held by the Supreme Court in Permanand
Katara v. Union of India (supra) and Pashchim Benga Khet Mazdoor Samiti
and others v. State of West Bengal and another (supra) cannot be déducted from
such wages. Aﬁcr such deductions, equitable wages payable to the pnsoners can
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- be fixed and notified by the State Govemment under sub-rule (1) of Rule 647-B of
the Rules from nme to time.

22. Such eqmtable wages cannot be a pittance and has to be reasonable because
under the scheme of Section 36-B and Rule 647-B, such wages are not only to take
“care of the expenses of the prisoners in the jail but also are to provide for future -
rehabiltation of the prisoner as well as compensation to the victims. The provisions
of Section 36-A and Rule 647-B of the Rules have been made pursuant to the
recommendations in the judgment of the Supreme Court in the case of State of
Gujaraf (supra). In para 33 of the judgment as reported at page 3172 of the AIR,
Thomas, J.observed that assurance to the prisoner that his hard labour would eventually
snowball into a handsome saving for his own rehabilitation would help him to get
= stripped of the moroseness and desperation in his mind while toiling with the rigors
of hard labour during the period of his jail life. In paragraphs 47 and 50 of the
‘judgment as reported at page 3175 of the AIR, Thomas, J has further held that the
plight of the victims has been overlooked under the system of criminal justice and
the State shouild constructively think and make appropriate law for diverting some
portion of the income eamed by the prisoner whén he is in jail to the deserving
victims. Wadhwa, J has observed in para 92 of the judgment as reported at page
3188 in the AIR that while fixing wages for the prisoners the State has to show
equal concern for the victim and victim's family. In para 100 of the judgment as
repoited at page 3190 in the AIR, Wadhwa, J has made & strong plea in favour of
thé victims in the following words :

"In our efforts to look after and protect the human rights of the
- convict we cannot forget the victim or his famlly in case of his
o death or who is otherwise incapacitated to earn his lLivelihood
because of criminal act of the convict. The victim is certainly entitled
to reparation, restitution and safegnards of his rights. Criminal jusctice,
would look hollow if justice is not done to the victim of the crime.
Subject of victimology is gaining ground while we are also concerned
. with the rights of the prisoners and prison reforms. A victim of
crime cannot be a "forgotten man" in the criminal justice system. It
is he who has suffered the most. His family is mined particularly in
case of death and other bodily injury. This is.apart from the factors
like loss of reputation, humiliation, etc. An honour which is lost or
life which is snuffed out cannot be recompensed but then monetary
compensation will at least provide some solace." .

_ If the twin objectives of rehabilitation of pmsoners and compensation to victims
- aré to be achieved, out of the earnings of the prisoner in the jail, then the income of
- the pnsoner has to be eqmtable and reasonable and cannot be so meager that it can
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neither take care of rehabilitation of the prisoner nor provide for compensation to
the victims.
23. A plain reading of Section 36-A of the Act and Rule 647-B of the Rules
quoted above would show that these two objects of rehabilitation of the prisoner and
compensation to the victim forcefully pleaded in the judgments of Thomas, J. and
Wadhwa, J. are sought to be achieved by the Legislature and the rule making authority.
Section 36-A provides that 50% of the total amount of wages earned by the prisoner
in 2 month shall be kept and deposited in a separate common fund which shall be
exclusively used for the payment of compensation to the deserving victims of the
offence the commission of which entailed the sentence of imprisonment to the prisoner
or his family. In accordance with Section 36-A of the Act, sub-rule (3) of Rule 647-B
quoted above provides that 50% of the wages earned by a prisoner in a month shall
be deposited in a common fund and such amount of compensation forming the
common fund shall be paid once to a deserving victim of the offence and in case of
death of the deserving victim to the family member of the victim as decided by the
committee. Sub-rule (4) of Rule 647-B provides that out of the remaining 50% of
the wages, one third shall be paid to the prisoner or his family member, if any, one
third shall be deposited in the prisoner's bank account as a saving to be paid to him
at the time of his release and the remaining one third shall be available to the prisoner
for purchasing articles from the prison canteen or for purchase from outside the jail.
Therefore, unless the wages fixed and notified by the State Government from time
-to time under sub-rule (1) of Rule 647-B are equitable and reasonable, the dual
objects of the statutory provisions, namely rehabilitation of the prisoner and
compensation to the victims cannot be realized.

24. Rules 2(C-1), 2(C-2) and 647-A which have been made by the notification
dated 19th April, 2001 for carrying out the provisions of Section 36-A’of the Act
for paying compensation to a victim of an offence and his family are quoted hereunder:
'-'2(C-1) "Common Fund" means the fund created for a Jail from
the part of the wages ecarned by prisoners for the purpose of giving
compensation to the deserving victims.
(C-2) "Committee" means the Committee constitirted for a jail under
the provisions of Section 36-A of the Act for fixing amount of

compensation to be given t%) the deserving victims from the common
fund created for such jail."

647-A. Constitution of Committee and .:its Meetilig :

(1) The committee for each Central, District and Sub Jail shall
consist of : - - :

'."f
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(1) District Magistrate ~ ~ - Chairman

@) Suﬁen'ntendent of Police - Member

(3) Superintendent Céntral/ "~  Member-Secretary
District/Sub Jail : ' .

. Provided that the District Magistrate and Suf:_eﬁntendent of Police
may nominate their representative for the committee of a Sub Jail.
Nominee of the District Magistrate shall be the Chairman.

(2) The mestings of the committec shall beheld once in a quarter
or at such intervals as is decided by the Chairman of the committee.

- (3) The amount of the compensation shall be fixed by the

. committee at its meeting as per the instruction issued by the State
Government in this behalf from time to time and the reasons shall
‘be recorded in writing by the committee for fixing such
compensation. '

(#) For determination of the deserving victims as provided in
Section 36-A of the Act, the State Government in the Jail
Department shall issue instructions from time to time."

25. Section 36-A provides that the rate of compensation to be paid to the victims
shall be fixed by a Committee consisting of such persons as may be prescribed. In
Rule 2(C-2) quoted above, "Committee" is defined to mean the Committee constituted
_for a jail under the provisions of Section 36-A of the Act for fixing the amount of
compensation to be given to the deserving victims from the common.fund created
for such jail and sub-rule (1) of Rule 647-A provides that such a committee for
Central, District and Sub Jail will consist of the District Magistrate as the Chairman,
the Su_pe'ﬁntendent of Police and the Superintendent, Cental/District/Sub Jail as
Menibers of the Committee. Thus under Section 36-A and Rule 2 (C-2), the
Committee only fixes the amount of compensation to be paid to the deserving victims
from the common fund and cannét identify the "deserving victim" of the offence the
commission of which entailed the sentence of imprisonment to the prisoner or his
family, Sub-rule (4) of Rule 647 however provides for determination of the "deserving
victim" as provided in Section 36-A of the Act and it states that the State Government
in the Jail Department shall issue instructions from time to time. '

26. Pursvant to our order dated 20.2.2007, the respondent No: 3 has filed an
affidavit along with Annexiire R/S to show the amounts deposited in the comimon
fund created under Section 3 6-A of the-Act-and the amounts disbursed to the victims
of offences. The English translation of the aforesaid chart is extracted hereinbelow;
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Statement of accumulated and disbursed amounts ini the common
fund of the prisoners lodged in jails of Madhya Pradesh under
Section 36-A of the Prisons Act, 1894 showing the position as on

31.12.2006.

1 S.No.

Name of

Circle Jail

Accumulated

amount

Disbursed
amount

Amount

deposited in

the common’
© fund as on
31:12.2006 |,

Circle Jail,
Indore and
subordinate
Jails

E

5361422

460,000

49,01,422

Circle Jail,
Satna and
subordinate
jails

34.27,136

29,000

33,98,136 |

*| Circle Jail,

Jabalpur and
subordinate

1,00,32,715

2,10,000

98,22 715

Circle Jail,
Gwalior and
subordinate
jails

34,78,731

60,000

" 34,18.731

Circle Jail,
Sagar and
subordinate
jails

23,37,659

2,70,000

20,67,659

Circle Jail,
Rewa and
subordinate
jails

47,33,067

1,50,000

45,83 067

[2007

{-‘v
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7. Cn‘cle]aﬂ, 13555216 | 169,500 | 1,33,385716
Bhopal and : : :

- subordinate
_ jails , _ ]
8. | Circlelail, | 598813 -| 00 | 598813
Datia and - ) ' ‘
subordinate
jails 7 |
9. | CircleJail, | 922,126 00 922,126
Narsinghpur | '
1 . and subordinate
. Jails

10. | CircleJail, | 41,80302 | 1,30,000 -40,59,302
Ujjain and oo ) ’

| subordinate
jails '

Total | 4,71,57,687

"Note : On the basis of information received from thejails of Madhya .
Pradesh, more than amount of Rs. 4,71,57, 687/- have been
accumulated as on date.

The. chart would show that as against the deposits made, disbursement to
victims has been very meager and the result is that Rs. 4,71,57,687/- is lying in the
commori fiund whereas victims of offences committed by prisoners contimue to suffer.

27. Thus the object of Section 36-A and Rules 647-A and 647-B to compensate
the victim or his family out of the common fund created from part of the wages of
_ the prisoner who has committed the offence is not being effectively achieved. In the
affidavit filed pursuant to the order dated 3.4.2007, respondent No. 3 has stated that
when the offence is committed, the Tehsildar invites information relating to victim
and sends the same to the Superintendent of Jail and the victim is asked to contact
the Jail Supenrrtendent with the documents for identity of the victim along with the
affidavit. This faulty procedure. adopted for identifying the victim appears to be the
reason why the laudable dbiect of compensating a deserving victim or his family has
not been satisfactorily achieved. Unless a deserving victim of the offence is properly
identified on the basis of relevant material and he or his family is paid compensation
in time, the object of Section 36-A and Rules 647-A and 647-B cannot be realized.

Obviously, the victim. of the offence the commission of which entailed the seftence
of unpnsonment to the prisoner can be properly identified by the Court il which the
prisoner is tried for the offence on'the bas1s of matenals before the Court. Further,
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whether such victim or his family deserves payment of compensation can be correctly
decided if a human right activist in the area sensitive to the needs of the victim or his
family is consulted. Accordingly, the State Government in the Jail Department must
issue instructions under siib-rule (4) of Rule 647-A that the deserving victims will be
determined in consultation with the Court in which prisoner is being tried for the
offence and a humari right activist in the area to be nominated by the State Human
Rights Commission. The details of the instructions can be worked by the State
Government in consultation of the High Court and the State Human Rights Commission
on the adminstrative side. ' -

28. We would, howe\}er, like to clarify that since Section 36-A of the Act creates
a common fund from part of the wages earned by the prisoners for purposes of

giving compensation to the deserving victims, it is not to be understood that only -

when deductions are made from the wages of a particular prisoner who has committed
the offence that the victim of the offence committed by him is to be paid compensation.
A deserving victim of an offence can be paid compensation out of the common fund
irrespective of whether deductions from the wages of the prisoner who commits the
offence have been made or not. Similarly the quanturn of compensation to be paid to
the deserving victim of an offence may not have any nexus with the quantum of
deductions made from the wages of the prisoner who committed the offence. The
reason for creating a common fund is that the victim and his family may not accept
the compensation if they come to know that thé compensation has been paid by the

prisoner who has committed the offence. As observed by Wadhwa, J. in paragraph-

104 at page 3191 of the AIT in the case of State of Gujarat (supra) :

"104....... When a body is set up to consider the amount of equitable
wages for the prisoners a Prison Fund can be created in which a
certain amount from the wages of the prisoners be credited and out
of that an amount be paid to the victim or for the upkeep. of his
family, as the rules may provide for the purpose. Creation of fund
to my mind, is necessary as any amount.of compensation deducted
from the wages of the prisoner and paid directly to the victim or his
family may not be acceptable considering the psyche of the people
in our country." :

Moreover, identification of the victim or his family and payment of compensation
out of the commeon fund need not await the conclusion of the trial before the Court.
The victim of an offence or his family may require compensation immediately after
the commission of the offence and in such a case, compensation can also be paid to
the victim of the offence or his family as soon as the deserving victim or his family
is identified on the basis of materials available before the Court in which the prisoner
is being tried for the offence.
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* 29. Inthe result, we direct that : }
@ The Government of Madhya Pradesh in the J ail Department
will continue o take steps to construct Jails, Sub Jails, Wards,
Barracks, Célls in accordance with the Rules 22 to 30 of the Madhya
Pradesh Prisons Rules, 1968 and the State Government will ensure
that sufficient funds are made available in the budgets for the
aforesaid purpose from year to year,

@) Within two months from receipt of the.copy of this judgment,
the State Government will fix the equitable and reasonable wages
for the prisoners in accordance with the Rule 647-B of the Madhia
-~ ‘ Pradesh Prisons Rules, 1968 in the light of the observations made
in this judgment; _ -
(i) 'Within two months from receipt of the copy of this judgment,
the State Government iri the Jail Department will, after consultation
with the High Court and the State Human Rights Commission, issue
instructions under sub-rule (4) of Rule 647-A of the Madhya Pradesh
Prisons Rules, 1968 for determination of the victim of the offence
committed by the prisoner so that the Court before whom the prisoner
is tried for the offence and a human right activist of the area are
involved in the identification of the deserving victim and in case of
his death his family members. - :

(iv) Within three months from today, an affidavit will be filed on
behalf of the respondents 16 show compliance with our aforésaid
directions relating to fixation of wages under Rule 647-B(1) and
relating to issue of instructions under Rule 647-A(4) of the Madhya
Pradesh Prisons Rules, 1968. ’

30, With the aforesaid directions, the writ petition is disposed of. Copies of this
judgment will be sent to the petitioner, the Principal Secretary, Jail Department,
Government of Madhya Ijradesh, Bhopal, the. Secretary, State Human Rights
Commission and the Registrar General of the Registry.

. Petition disposed of.
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, o WRIT PETITION L
Before Mr. A.K. Patnaik, Chief Justice & Mr. Justice S'L. Jain

. 16 May, 2007 _
DR. SHAILENDRA KUMAR PATNE _ _ ...Petitioner*
V. ‘ .
STATE OF M.P. & ors. - ... Respondents

Medical and Dental Post Graduate Course Entrance Examination Rules,
M.P., 2007-Rule 9.2(a)-Vires of Rule 9.2(a) restricting
demonstrator to opt 2 seat in his own subject challenged—Petitioner
working as Demonstrator in Pharmacology-Appeared in Post
Graduate Entrance Examination and was called for counselling-
Seat of M.D. Pharmacology was not available therefore, was not
allotted the seat and was not allowed to opt for a seat in any other

subject in view of Rule 9.2(a)—HeId—Cias'siﬁcation of Demonstrators
for the purposes that they donot leave the service as Demonstrator _

after PG course has no rational nexus with object of granting

admission-Such object is achieved by provision made in rules that |

Demonstrator has to execute a bond of Rs.3 lacs-to serve the
Govt. for five years—Provision in Rule 9.2 (a) restricting
Demonstrators to opt a seat in his own subject is discriminatory
and wltra-vires Article 14 of Constitution. '

Admissions in Post Graduate courses are to be governed by merit of candidates,
But as has been held by the Supreme Court in Stafe of Madhya Pradesh and ors.
v. Gopal D. Tirthani and ors. (supra), candidates can be categorized to different
classes for the purposes of determining their infer se merit within the class if the
classification is bas¢d on intelligible differentia and such differentia has rational
nexus with the object sought to be achieved. The classification of Demonstrators
and the Medical Officers for the purposes of ensuring that Demonstrators do not
leave the service as Demonstrator after PG course affects the right of Demonstrators
to choose a subject of his choice on the basis of their merit position in the merit list

of in service candidates and such a classification has no rational nexus with the '

object of granting admission on the basis of the infer se merit of candidates and is
clearly violative of the right to equality of the demonstrators guaranteed by Article
14 of the Constitution. R

That épa‘;‘t, we find that in Rule 9.2(a) a provision has also been made that in ’
case of selection to PG course, a Demonstrator has to execute abond of Rs. 3 lakhs -

to serve five years after completion of degree course.

Hence if the object behind the rule is that the Denionstrator dogs not leave the

* W.P.No. 5056/2007 Q“)
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sérvice after completing his PG course, such obje'c:t' is achieved by the provision

~-made in- the rules that the Demonstrator has to execute a bond of Rs. 3.00 lacs to

serve the Government for five years after completion of degree course.

We, therefore, declare the provision in Rule 9.2(a) of the Rules restricting the
Demonstrators to opt a seat in his own subject only in which he is working as
discriminatory and u/tra-vires Article 14 of the Constitution. Rest of the provisions
in Rule 9.2(a) of the rules are not assailed. In view of the aforesaid declaration, the
petitioner will now be allowed to participate in the counselling in subjects other than
the subject in which he is working. The writ petition is allowed with the aforesaid
direction. (Paras 7,8 and ¢}
Case Referred : o

State of Madhya Pradesh & ors.'v. Gopal D. Tirthani & ors. ; AIR 2¢03

. SCW 3636.

Aditya Sanghi, for the petitioner.
Kumaresh Pathak, Dy. Advocate General, for respondents No. 1& 2.
" Mrs. Indira Nair with Ms. Jasmeet Chana, for the tespondent No. 3.

Cur.adv.vult,
" JUDGMENT “

The Judgment of the Court was delivered by
A.K. Patvark, Carer Justice :—The petitioner is working as’a Demonstrator in

Pharmacology in Gandhi Medical College, Bliopal and he has completed more than

12 years of service. He appeared in the Post Graduate Entrance Examination, 2007
as an in-service candidate and was ranked at Sr. No. 4 in the merit list of Scheduled
Caste candidates. On the basis of his positiza in the merit list, he was called for
counselling but was not allotted ‘a seat of M.D. Phammacology betause a seat of
M.D. Pharmacology was not available to be allotted to the petitioner. He was not
allowed to opt for a seat in any subject other than Phammacology because of the
provision in Rule 9.2(a) of the Madhya Pradesh Medical and Dental Post Graduate
Course Entrance Examination Rules, 2007 (for short 'the Rules') that 2 Demonstrator
working on a regular basis in Medical College of Government of Madhya Pradesh
who has compléted five years of regular service will be eligible to-opt a seat in his
own subject only in which he is working. Aggrieved; the petitioner has filed this writ
petition with a prayer to declare the provision in Rule 9.2(a) of the rules as ulfra-
vires the Constitution. ' o

2. Mr Adityzi Sanghi, learned counsel for the petitioner submitted that .a.
Demonstrator and a Medical. Officer are both in-service candidates. Under the
Rules, a Medical Officer can opt for any subject in the PG course but under the
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impugned Rule 9.2(a) of the Rules, a restriction has been put that a Demonstrator
¢an opt a seat in his own subject only in which he is working in case he selected to
the PG course. He vehemently submitted that this amounts to discrimination against
a Demonstrator and Rule 9.2 (a) of the rules is therefore violative of the equality
clause in Article 14 of the Constitution and should be declared as ulfra-vires.

3. Mr. Kumaresh Pathak, learned Deputy Advocate General, on the other hand,
relying on the retum filed by the respondents No. 1 and 2 submitted that the restriction
for allowing the Demonstrator for in-service candidate only in the subject in which
he has been working has been put in the Rules for the purposes of ensuring that the
Demonstrator after doing PG course does not leave the service. He submitted that
if a Demonstrator is allowed to opt for a seat in any subject other than the subject in
which he is working as Demonstrator, he may leave the job after doing PG in other
subjects and there will b shortage of Demonstrators in Medical Colleges. He further
submitted that a demonstrator is appointed for a particular subject whereasa Medical
Officer is not appointed for any particular subject and a Medical Officer works in
different areas of medical service. He submitted that Demonstrators and Medical
Officers therefore constitute two different classes and the equality clause in Article
14 of the Constitution is no way violated. .

4. Mr. Sanghi cited the decision in State of Madhya Pradesh and others v.
Gopal D. Tirthani and others', in which the Supreme Court has held that Article
14 of the Constitution permits classification but such classification must satisfy two
- tests and these are - (i) it must be founded on the intelligible differentia which
distinguishes persons or things placed in a group from those left out or placed not in
the group and (i) the differentia must have a rational relation with the object sought
to be achieved. Mr. Sanghi submitted that in Stafe of Madhya Pradesh and others
v. Gopal D. Tirthani and others (supra), the Supreme Court upheld the classification
of open candidates and in-service candidates and therefore a classification can be
made for open candidates and in-service candidates for the purposes of determining
the infer se merit of open candidates and in-service candidates separately. He
submitted that once the inter se merit of in-service candidates, Medical Officers is
determined a further classification cannot be made in the Rules so as to permit
Medical Officers to choose any subject of their choice in PG course depending upon
 their turn on merit while debarring Demonstrators from making such choice of any
subject in PG course and restricting the Demonstrators to seck admission in the PG
course only in the subject in which he is working. .

.5, Itis not disputed that under the Rules Medical Officers.as well as Demonstrators
can apply for admission to PG course as in-service candidates. In State of Madhya

Pradesh and others v. Gopal D. Tirthani and others (supra), the Supreme Court

(1) AIR 2003 SCW 3636

3¢
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has held in para 25 at page 3656 of the Jjudgment as reported in the AIR SCW that
the eligibility test called the entrance test or the pre-PG test is conducted with for
two purposes and these are (i) to assess the infer se merit of candidates and S io
ensure that candidates with minimum qualifying percentage are admitted to Medical
Post Graduate courses. The Supreme Court further held in para 28 at page 3652 ac
reported in the AIR SCW that the High Court was therefore right in coming to the
conclusion that in a State where five Universities existed with different standards
and assessment methods, the inter se academic merit of the candidates passing out

. from five different Universities cannot be assessed except through a common

entrance examination. Paragraphs 25 and 28 of the Judgment of the Supreme Court
are quoted hereinbelow : :

“The eligibility test, called the entrance test or the pre-PG test, is
conducted with dual purposes. Firstly, it is held with the object of
assessing the knowledge and intélligence quotient of a candidate
whether he would be able to prosecute post-graduate studies if
allowed an opportunity of doing so; secondly, it is for the purpose of
assessing the merit infer se of the candidates which is of vital
significance at the counselling when it comes to allotting the
successful candidates to different disciplines wherein the seats are
limited and some disciplines are considered to be more creamy and
are more coveted than the others. The concept of a minimum
qualifying percentage cannot, therefore, be given a complete go- .

. by. If at all there can be departure, that has to be minimal and that
too only by approval of experts in the field of medical education,
which for the present are available as a body in the Medical Council
of India." '

"Clearly the State of Madhya Pradesh was not justified in holding

. and conducting a separate entrance test for in-service candidatés.
Nor could it have devised a formula by combining Cls. (i) and (ii) of
Regulation 9(1) by resorting to CI. (iv). Recourse can be held to CL
(iif) when there is only one University,. When there is only one

. University in one State, the standard of assessinent can reasonably
be assumed to have been the same for assessing the academic .
merit of the students passing from that University. When there are
more Universities than one in a State, the standards of different
Universities and their assessment methods cannot obviously be
uniform and may differ. Then it would be futile to assess the
comparative merit of individual performances by reference to Cl:
(iii). The High Court is, therefore, right in forming an opinion that in’
the State of Madhya Pradesh, where five Universities exist, the
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method of evaluation conternpled by Cl. (iii) is not available either
in substitution of or in addition to Cl. (i). The candidates quahﬁed at
the Pre-PG or entrance test held in common for in-service and
open category candidates, would then be divided into two separate
merit lists to be prepared for the two categories and merit infer se
of the successful candidates shall be available to be assessed
separately in the two respective categories."

It is thus clear that candidates who qualify in the Pre-PG or entrance test are
divided into two separate merit lists to be prepared for the two categories and merit
inter se of successful candidates is assessed separately in the in service and the
open categories. ’

6.  Inthe present case, under the rules, it is not disputed that entrance test was
held both for in-service and open candidates and separate merit lists of i in-service
candidates and open candidates were drawnup. It is also not dJSputed that in the
separate merit list of in-service -candidates, the Medical Officers and the
Demonstrators were placed in order of merit on the basis of marks obtained by
them in the common examination. In other words, in the same merit list of in-service
candidates, Medical Officers and Demonstrators were placed as per their position
in the merit list. Now if a Medical Officer placed lower than the Demonstrator in the
" merit list of in-service candidates was to be allowed seat in any subject in the Post
Graduate course and a Demonstrator even though placed above such Medical Officer
* in the merit list was to be allowed a seat only in the subject in which he is wotking
and was not to be allowed seat in PG course in other subjects, the right of

Demonstrators for equal treatment guaranteed under Article 14 of the Constitution

would be violated.

7. Admissions in Post Graduate courses are to be governed by merit of candidates.
But as has been held by the Supreme Court in State of Madhya Pradesh and
others v. Gopal D. Tirthani and others (supra), candidates can be categorized to
different classes for the purposes of determining their inter se merit within the class
if the classification is based on intelligible differentia and such differentia has rational
nexus with the object sought to be achieved. The classification of Denionstrators
and the Medical Officers for the purposes of ensuring that Demonstrators do not
leave the service as Demonstrator after PG course affects the right of Demonstrators
to choose a subject of his choice on the basis of their merit position in the merit list
of in service candidates and such a classification has no rational nexus with the
object of granting admission on the basis of the infer se merit of candidates and is
clearly violative of the right to equality of the demonstrators guaranteed by Article
14 of the Constitution.

8. That apart, we find that in Rule 9.2(a) a provision has also been made that in

@3
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case of selection to PG course, a Démo_nstrator has to execute a bond of Rs, 3 lakhs
to serve five years after completion of degree course. Rule 9.2 (a) of the impugned
Rule is quoted hereinbelow : ‘ .

"92(a) Demonstrator working on regular basis in Medical
College of Govt. of Madhya Pradesh who have completed five
years of regular service, will be eligible to opt a seat in their own
subject only in which they are working. In case of selection to PG
course, the demonstrator has to execute a bond to serve the State
. Government for. five years after completion of ‘degree course. As
per Government order the demonstrator has to execute bond of
Rs. 3 Lacs compulsorily. The maximum age limit for selection to
PG course for demonstrator will be 45 years on 30th April of exam
year." )

Hence if the object behind the rule is that the Demonstrator does not leave the
service after completing his PG course, such object is achieved by the provision
made in the rules that the Demonstrator has to execute a bond of Rs. 3.00 lacs to
serve the Government for five years after completion of degree course. '

9. W, therefore, declare the provision in Rule 9.2(a) of the Rules restricting the
Demonstrators to opt a seat in his own subject only in which he is working as
discriminatory and u/fra-vires Article 14 of the Constitution. Rest of the provisions
in Rule 9.2(a) of the rules are not assailed, In view of the aforesaid declaration, the
petitioner will now be allowed to participate in the counselling in subjects other than
the subject in which he is working. The writ petition is allowed with the aforesaid
direction.

Petition allowed.

WRIT PETITION
Before Mr. A.K. Patnaik Chief Justice and Mr, Justice S.L. Jain

17 May, 2007 _
DR. ARVIND BHATIA o ... Petitioner*
V. . . : .
STATE OF M.P. & ors. h : ... Respondents

A. Medical and Dental Post Graduate Course Entrance Examination Rules,
- ML.P.,, 2007-Rule 10(2)-Weightage of marks for service rendered
in rural areas—Peitioner appeared in common entrance examination
to Post Graduate Medical Degree/Diploma Courses as in-service
candidate—Petitioner secure higher marks than those candidates
* WiE. No. 4847/2007 (J7) ‘ '
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who had served in rural areas—Position. in merit list went.

substantially down because of weightage of marks givén to

- candidates having served in rural areas—Vires of Rule 10(2)

providing for giving weightage of 25% marks challenged-Held-
Rule 10(1) provides that in-service candidate should secure

" minimum qualifying mqus—Ap;')rehension' that candidates of poor

quality may get admission taken care of 50 marks out of 200 are

to be awarded depending upon the number of years and the area

" in. which in-service candidate has served—Considering peculiar

B: Medi

experience of State of M.P., weightage of marks to in-service
candidates upto ceiling of 25% for service in rural and tribal areas
not unreasonable and irrational-Not #lfra vires Article 14 of
Constitution of India.

cal and Dental Post Graduate Course Entrance Examination Rules,
M.P., 2007-Rule 10(3)-Weightage of marks to Demonstrators—
Weightage of 10 marks for each year of service after 5 years of
minimum regular service rendered to Demonstrator—Reason for
giving weightage of marks because there are no career prospects

“for Demonstrator—Held—Rule 9.2 putting restriction that

C. Medi

Demphstra_tor can only opt for seat in tlie subject in which he is
working already declated ulfra vires—Demonstrators as in-service
candidates can opt for seat in other subjects also-Rule 10(3)
providing weightage of marks to Demonstrators ultra vires Article
14 of Constitution of India—Respondents direct to conduct
counselling accordingly. T .

cal and Dental Post _Gra_duai:e Course Entrance Examination Raules,
M.P., 2007-Rule 20(9)-Fires of Rule 20(9) which provides ‘that

seats remaining vacant after category wise counselling of in-service -

¢andidates will be made available unchanged to open category
challenged—Held—Such‘provision has been made to ensure that
seats reserved for different categories are not affected—Rule 20(11)
‘provides seats to be filled upon from open. unreserved candidates
if candidates are not available from reserved categories—In such
situation percentage of reservation is affected because of non-
availability of candidates and not by a provision in Rules—If
candidates from réserved -catégories are not available for -remai;ﬁng

- seats for S.C,, S.T. or O:B.C. then such seats cannot go waste and

will have to be filled from open unreserved category candidates—

"Rule 20(9) is not discriminatory and violative of Article 14 of
. Constitution of India. a " .

(35
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. In accordance with the said judgment of the Supreme Court in State of M.P v.
Gapal D. Tirthani (supra) we find that Rule 10¢1) of the Rules provides that in-
service candidates shall have to secure minimum qualifying marks as prescribed, in
the Pre-PG Entrance Exammatlon The smd Rule 10(1) of the Rules is quoted herein-
below :

"10. Exammatmn -and. Merit List : (In-semce candldates)

(1) There will be one common entrance examination for Post :
Graduate entrance conducted by Professional Examination Board.
The in-service candidates will be selected on the basis of the sarie
entrance examination. The in-service candidates shall have to secure
minimum qualifying marks in the Pre-PG Entrance Examination.
As prescribed in those rules for admission. The Professional
Examination Board will prepare and declare separate merit list of
selected in-service candidates. Total marks for the examination for
in-service candidates shall be 200. Such in-service candidates,
declared successful will be considered for final merit list by addmon
of marks calculated on the following basis."

Thus, the apprehension of the Supreme Court in Dinesh Kumar (supra) that if
additional marks up to 15% are given to candidates who serve in rural areas, then
candidates of poor quality may get admission in Post Graduate courses, has been
taken care of by providing that every in-service candidate has to secure the minimum
qualifying marks in the Common Entrance Examination.

Moreover, a reading of Rule 10(1) of the Rules quoted above would show that
it is not that every in-service candidate who has served in rural area gets 50 marks
out of 200 marks, equivalent to 25%. Depending upon the number of years and the
area in which the in-service candidates has servcd, he will get marks as mentioned
in clauses (a), (b) and (c) of Rule 10(2).

If the rule making authonty, in its w15dom, has thought if necessary to give
such additional marks to in-service candidates servmg in rural area up to a maximum
of 25% for the purpose of ensuring that in-service candidates actually serve in rural
and tribal areas of the State of M.P., we. cannot, in exercise of our powers of judicial
review under Article 226 of the Constltuuon substitute our own wisdom for that of
rule making authority and take a view that mammum of 25% marks sought to be
added in the case of in-service candidates who have served in rural or tribal area is |
excessive and was not necessary. We are also of the considered opinion that
consxdenng the peculiar experience of the State of MP, the weightage of marks to
in-service candidates up to the ceiling of 25% for service in. rural and tribal areas in
Madhya Pradesh is not unreasonable or irrational and is not ultra vires Article 14 of
the Constitution. :
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- Rule 10(3) of the Rules which provides for weightage of marks to Demonstrators
is quoted below

"(2) Demonstrator—Demonstrator will be given 10 marks for each
year of service after 5 years of minimum regular service rendered,
whose maximum limit shall be 50 marks for 5 years. The marks will
be allotted by the Dean of the concerned College."

The aforesard Rule 10(3) of the Rules thus provides that a Demonstrator w111
be given 10 marks for each year of service after 5 years of minimum regular service
rendered whose maximum limit shall be 50 marks for 5 years. The reason given in
the return for this rule is that there are no career prospects for Demonstrators. We
fail to appreéciate this reason given in the return. If the Demonstrator is admitted to
Post Graduate Medical Course-and he completes his Post Graduate course, he.can
be promoted to the Post of Lécturer, Reader and thereafter Professor, as-contended
by Mr. Mishra, learned Senior Counsel. Moreover, the restriction put in Rule 9.2 of

" the Rules that a Demonstrator can only opt for a seat in the subject in which he is

working has already been declared by the Court to be ultra vires Art. 14 of the
Constitition. Hence, the Demonstrator as an in-service candidate can now opt for
seats in subjects other than the subject in which he is wiotking in the same manner as
- other Medical Officers. Qur judgment declaring the restriction in Rule 9.2 of the
Rules as. ultra vires Article 14 of the Constitution has now further opened up the

carcer prospects of Demonstrators. They can undertake Post Graduate Medlcal .

Courses in any subjéct other than those in which they are working and after they
secure Post Graduate degree or diploma, they can go in for better medical career.

Mt Pathak, learned Dy. Advocate General has not brought to our natice any judgment ‘

of the Apex Court or of this Court to show that such a weightage in favour of
Demonstrators has been held to be reasonable and rational and not violative of

Article 14 of the Constitution. We, Therefore, declare the provisions of Rule 10 (3)

“of the Rules as ultra-vires Artlcle 14 of the Constitution.

The last limb of Rule 20 (9) of the Rules provides that the seats remaining
. vacant after category, wise counselling will be. made available unchanged to the
open category (non-service) candidate of same category. Such a provision has been
‘made to ensure that the provision in Rule 8 of the Rules that 20% seats are reserved
. for candidates belonging to ST, 16% seats are reserved for candidatés belonging to

_ SC and 14% seats are reserved for carididates belonging to OBCs, is not affected.

* In case, as suggested by Mr. Mishra, seats remaining vacant after category wise
‘counselling is méde available to un-reserved in-service candidates, then seats which-
were reserved for ST, SC and OBCs would be filled up by in-service unreserved
candidates and thie consequence would be that the reservation of 20%, 16% and
14%of the total seats for ST, SC and OBC candidates respecnvely would be. aﬁ‘ected

—%
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Rule 20 (11) provides for counselling for open (non-service) candidates. If candidates
are not available from amongst ST, SC and OBC categories, obviously the seats
have to be filled up from open unreserved category. In such an event, the percentage
of reservation for ST, SC and OBC categories is affected because of non-availability
of candidates of ST, SC and OBC categories and not by a provision in the Rules.
Obviously, if in the counselling for open categories, after the counselling for in-
service candidates, ST, SC and OBC categoty candidates are-not available for
remaining seats reserved for ST, SC and OBC categories, such seats ‘cannot go
waste and will have to be filled up from open unreserved category candidates. We,
thererfore, donot find that the provision in Rule 20 (9) of the Rules, in so far as it is
different from Rule 20 (11) of the Rules is discriminatory and violative of Article 14
of the Constitution of India. (Paras 11, 12, 15 and 18)
Cases Referred :

Dr. Dinesh Kumar and Ors. v. Motilal Nehru Medical Collége, Allahabad

. & ors,, (1986) 3 SCC 727, Dr. Snehlata Patnaik and ors. v. State of Orissa &

ors., (1992) 2 SCC 26; State of MP & ors. v. Gopal D Tirthani & ors., 2003
AIR SCW 3636.

Ajay Mishra, with Neeraj Singh for the petitioner.

Kumaresh Pathak, Dy. A.G. for the respondents. -
. Curadv.vult.

ORDER

The Order of - the Court was delivered by
A.K. Parvaik, Cmer Justice :~In this writ petition under Article 226 of the
Constitution, the petitioner has challenged the vires of Rules 10 (2), 10.(3) and 20 (9)
of the Madhya Pradesh Medical and Dental Post Graduate Course Entrance
Examination Rules, 2007 (for short ‘the'Rules').

2 The facts briefly are that the petitioner, after passing MBBS degree, was
selected ‘and appointed as ‘an Insurance Medical Officer Class-II in ESI Service '
under the Department of Labour, Government of Madhya Pradesh on 4.7.2000.
After completing the period of probation of two years, he was confirmed as Insurance
Medical Officer Class-II on 15.4.2004. .

3. For admission to Post Graduate Medical Degrée and Diploma courses, the
State Government has framed the rulés under Section 10 of the Madhya Pradesh
Chikitsa Shiksha Sanstha Niyantran Adhiniyam, 1973 Under the Rules, a common
entrance examination for admission to Post Graduate Medical Degree / Diplomma,
courses is to be held for both in-service candidates and open candidates but the
merit lists of in-service and-open candidates are to be prepared separately. Rule 10
(1) of the Rules provides that the in-service candidates will have to secure minimum
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quahfymg marks in the Pre-PG. Entrance Examination and the Professional" .

Examination Board will prepare and declare separate merit list of selected in-service
candidates. Rule 10 (1) further provides that total marks for the examination for in-
service. candidates shall be 200 and in-service candidatés declared successful will
" beconsidered for final merit list by addition of marks calculated on'the basis indicated
in Rules 10 (2) and 10 (3) of the Rules. In Rule 10 (2), it is provided that infer-se
merit of the selected i in-service czmdldates shall be fixed up by adding marks of
weightage for their services rendered in riral areas and the candidates servirig in
[Tural areas will get maximum of 50'marks allotted in the manner provided in clanses
(a), (), (c) and (d) of Rule 10 (2) of the Rules. Rule 10 (3) provides that a

Demonstrator will be given 10 marks for each year of service after 5 years of -
minimum regular service rendered and the maximum limit of such marks shall be 50'

for 5 years.

4.  The grievance of the petltloner in the writ petition is that candidates who have

served in rural areas and candidates who have worked as Demonstrators havebeen .

given marks up to maximum of 50 out of 200 marks in accordance with Rules 10 2)
and 10 (3) of the Rules. As a consequence, although the petitioner, who has not
scrved any rural area and is not a Demonstrator, has sécured higher marks than

such candidates who have served i in rural areas and as Demonstrator, in the Common
Entrance Exammaﬂon, his positior in the filal merit list has gone substantially down. °

- The petitioner therefore has prayed that the provisions of Rules 10 (2) and 10 (3) of
the Rules be declared as wultra-vires Art. 14 of the Constitution. The further grievance
of the petitioner in the writ petition is that in Rule 20 (9) of the Ruiles, it is prowded
that counselling of in-service candidates will be done first and category-wise in the

sequence provided thereini.e. (A) ST category, (B) SC category, (C) OBC category -

and (D) Unreserved category, but it is. also provided in Rule 20 (9) of the Rules that

seats remaining vacant after category-wise counselling will be made available. .
unchanged to the open category (non-service) candidate of same category and thus -

seats of a particular reserved category remaining vacant after counselling of in-
service candidates of that particular category are not madg available to in-service
candidates of un-reserved category and the petitioner, who belongs to un-reserved

category, suffers discrimination in the process. Hencs, the petitioner has-also prayed,

for declating Rule 20 (9) of the Rules. -as ultra virés Art, 14 of the Constitution..

5. Mr Ajay MlShIa, learned Senior Counsel for thie petitioner subrmtted that in.

. -Dk. Dinesh Kumar and others v. Motilal Nehru- Medical College, Allahabad
and. others', the Supreme Court has observed that it may be emmently desirable

that some incentive should be given to doctors to go to the rutal ar¢as because there.

'is concentration of doctors in the- urban areas and the Tural areas appear to be
" . neglected but such mcentwe should not g0 to the Iength of giving a weightage of

(1) 1986 3 S.C.C. 727

‘G," -
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15 per cent of the total marks. obtairied by a candidate. He also cited the decision in
Dr. Snehlata Patnaik and. others v. State of Orissa and others' in which the
Supreme Court has taken a view that the authorities might well consider giving
weightage up to a maximum of 5-per cent of marks in favour of in-service candidates
who have done rural service for five years or more. He submitted that the maximum
weightage of 5 per cent could have been granted in favour of in-service candidates
who have done rural service of 5 years or more, but under Rule 10 (2) of the Rulés,
a maximum weightage of 25% is sought to be given to candidates who have served
in rural areas. He submitted that as a result of such high weightage of 25% given to
candidates who have served in rural areas, the petitioner is being denied admission
in Medical Post Graduate Degree and. Diploma courses on the basis of his merit as
determined in the Common Entrance Examination and candidates with much lesser
merit as determined in the Common Entrance Examination are being given a better
chance for-admission to Medical Post Graduate Degree and Diploma courses by
adding marks up to 50 out of 200 equivalent to 25%. :

6.  Mr. Kumaresh Pathak, learned Deputy Advocate General, on the other hand,
relying on the return filed on behalf of the respondents, submitted that the long
experience of the State has been that Medical Officers do not undertake to serve in
rural areas and when they are posted in rural areas, they go on long léave and also
remain absent without leave. He submitted that considering this experience of the
State of M.P., the rule making authority has considered it necessary to provide in
Rule 10 (2) of the Rules for giving weightage to candidates serving in rural areas up
to a maximum of 50 out of 200 marks depending upon the number of years and area
in which the candidate has served. He explained that it is not that every candidate
who has Served in a rural area gets a weightage of 25% and that the exact-marks up
to 50 out of 200 marks are given in the manner provided in Rule 10 (2) of the Rules.
Mr, Pathak cited the decision of the Supreme Court in Stare of M.P. .and others v.
Gopal D. Tirthani and others®, in which the Supreme Court has held that in the set
up of Health Sefvices in the State of M.P. and the geographical distribution of
population, no fault can be found with the principle of assigning weightage of sérvice
rendered in rural and tribal areas while finalizing ‘the merit list of successful in-
service candidates for admission to Post Graduate Medical courses ‘but the State
Government shall take care to see that the weightage assigned is reasonable and is
worked out on a rational basis. He submitted that considering the peculiar experience
in the State of Madhya Pradesh of doctors not willing to serve in rural areas, the rule .
making authiority has considered it fit to give Wweightage of marks up fo.a maximum

of 50 out of 200°as provided in Rule 10 (2) of the Rules and hence Rule 10.(2) of the

"Rules is reasonable and rational and cannot be held to be ultra-vires. Atticle 14 of

the Cotistitution.

(1) 1992 (2) 8.C.C. 26 - (2) 2003 AIR SCW 3636
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7. 'We have considered the submissions of learned counsel for parties and we
find that inDr. Dinesh Kumar and others v. Motilal Nehru Medical College,
Allahabad and others- {(supra) cited by Mr. Mishra, the Supremc Court tock note
of the suggestion of Government of India under the scheme of examination of Post
Graduate Medical Courses that weightage of 15 marks obtained by a candidate in
the All India Entrance Examination should be given after he has put in a minirium of
3 years of rural service and observed that while it is eminently desirable that some
. weightage should be given to doctors who go to rural areas, such incentive should
not go to the length of "giving weightage of 15% of the total marks obtained by them.
The Suprema Court was of the view that when selection of candidates should be
- made on all India basis,.no factor other than merit should be allowed to tilt the
balance in favour of a candidate. The reason given by the Supreme Court for not
permitting weightage of 15 per cent to a doctor with 3 years rural service are quoted
herein below :

e We are of the view that when selection of candidates is
being made for admission on an all Iridia basis, no factor other than
merit should be allowed to tilt the balance in favour of a canidate.

- We must remember that what we are regulating are admissions to
post-graduate courses and if we want to produce doctors who are
MD or MS, parttcula.rly surgeons who are going to operate upon
human beings, it is of the utmost importance that the selection should
be based on merits......" :

Thus, the real reason given by the Supreme Court in Dr: Dinesh Kumar and
.others v. Motilal Nehru Medical College Allahabad ‘and others (supra) was
that while regulating admissionsto Post Graduate Medical courses, such as MD and

MS, selection should be based on merit and no compromise should be made with

. merit in such selection when surgeons who are going to operate human bemgs were
being produced through such courses.

8. InSnehlata Patnaik v. State of Orissa (supra), the observations of Supreme
Court in Dr. Dinesh Kumar and others v. Motilal Nehru Medical College,
Allahabad and others (supra) that merely by offering a weightage of 15 per cent
" to a doctor who has done 3 years rural service, it will not be possible to bring about
a migration of doctors from urban to rural areas was c1ted and the Supreme Court
said :

. in our op1mon this observation certainly does not. constltute
the ratlo of the decision. The decision is in no way dependent upon
these observations. Moredver, thiose observations are in connechon
" with All.India Selection and do not have.equal force when. apphed
to seléction from a single State. These observations, however,
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siggest that the weightage to be given must be the bare minimum

required to meet the situation. In these circumstzinces, we are of

the view that the authorities might well consider giving weightage

up to a maximum of 5 per cent of marks in favour of in-service

candidates who have done rural service for five years or more.

The actual percentage would certainly have to be left to the
- authorities...... : :

In the aforesaid éase' of Snehlata Patnaik v. State of Orissa (supra), therefore,
the Supreme Court also suggested to the authorities for their consideration that
some preferenceé might be given to in-service candidates who have done 5 years
rural service and the reason given is that it is possible that the facilities for keeping
up with the latest medical literature might not be available to such in-service candidates:
and looking to the nature of their work, it is difficult for them to acquire knowledge
about very recent medical research which the candidates who have come after
freshly passing their graduate degree might have and this might act as an incentive
to doctors who had done their graduation t6 do rural setvice for some time. In the

* year 1992 when the judgment was delivered in Dr: Snehlata Patnaik v State of

Orissa (supra), the Supreme Court was of the view that weightage up to 5 per cent
of marks in favour of in-service candidates who had done rural service for 5 years
or more should be given but the Supreme Court made it clear that the actual
percéntage will have to be left to the alrthormes

9.  After more of experience since 1992 and taking into account thé experience
of the State of Madhya Pradesh, the Supreme Court in the case of State. of M.P v
Gopal D. Tirthani (supra), the Supreme Court held that in the set up of health
services in the State of M.P. and the geographical distribution of populatlon no fault

_can be found with the principle of assigning weightage for the service rendered in

rural/tribal areas while finalizing the merit list of successful in-service candidates for
admission to PG courses of studies but the State Government shall take care to see
that the weightage assigned is reasonable and is worked out on a rational basis. The
relevant portion of the judgment of the Supreme Court in the case of State of M.P.
v Gopal D Tirthani (supra) is quoted here under-:

. We find merit, and much substance in'the. subm1551ons of the
learned Advocate General for the State of Madhya Pradesh that
Assistant Surgeons (i.e. Medical Gradiates entering the State
Services) are not temperamentally inclined t0 go to and live in villages
so as to make available their services to the rural population; they
have’a temptation for staying in cities on account of better conditions,
better facilities-arid better quality of life available not only to them
but also to their family members as also better educational facilities
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- melite schools which are to be found only in cities. In-service doctors
being told in advance and knowing that by rendering service in
rural/tribal areas they can capture better prospects of earning higher
professional qualifications, and consequently eligibility for promotion,
acts as motivating factor and provides incentive to young in-service
doctors to opt for service in rural/tribal areas. In the set up of health

 services in the State of Madhya Pradesh and the geographical
distribution of population, no fanlt can be fouind with the principle of
assigning weightage for the service rendered in rural/tribal areas
while finalizing the merit list of successful in-service candidates for
admission to PG course of studies. Had it been a reservation,
considerations would have differed. There is no specific challenge
to the quantum of weiglitage and in the absence of any material
being available on record, we cannot find fault with the rule of
weightage as framed. We hasten to add that while recasting and
reframing the rules, the State Government shall take care to see
that the weightage assigned is reasonable and is worked out on a
rational basis."

10, In the. aforesaid case of State of M.P. v. Gopal D. Tirthani (supra), yet
another question which came up for consideration was whether a;Common Entrance

Examination could be dispensed with in the case of in-service candidates and the

Supreme Court held that a Common Entrance Examination for in-service candidates
could not be dispensed with for various reasons. Paragraph 25 of the judgment of
the Supreme Court which contains the reasons is extracted herein below :

" The eligibility test, called the entrance test are the Pre-
PG test, is conducted with dual purposes. Firstly, it is held with
the object of assessing the knowledge and intelligence quotient
of a candidate whether he would be able to prosecute post-
graduate studies if allowed an opportumty of doing so; secondly,
it is for the purpose of assessing the merit infer-se of the
candidates which is of vital significance at the counselling when
it comes to allotting the successful candidates to different
dlsc1plmes wherein the seats are limited and some disciplines
are considered to be more creamy and are more coveted than
the others. The concept of a minimum qualifying percentage
'cannot therefore, be given a complete go-bye. If at all there
can be departure, that has to be minimal and that too only by
approval of experts in the field of medical education, which for
the present are avajlable as a body i in the Medical councll of
India."

TG AT
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It will be clear from the aforesaid paragraph 25 of the judgment that the Common
Entratice Examination or the Pre-PG test is conducted not only for the purpose of
assessing the merit infer-se of a candidate but also to ensure that the candidates
who are admitted to the Post Graduate Medical courses, have the minimum standard
for such admission to Post Graduate Medical courses and have obtained minimum
qualifying percentage required for such admission.

11. In accordance with the said judgment of the Supreme Court in State of M.P.
v. Gopal D. Tirthani (supra) we find that Rule 10 (1) of the Rules provides that in-
service candidates shall have to secure minimum qualifying marks as prescribed, in
the Pre-PG Entrance Examination. The said Rule 10 (1} of the Rules is quoted
herein below :

"10. Examination and Merit List : (In-service candidates)

(1) There will be one common entrance examination for Post
Graduate entrance conducted by Professional Examination Board.
The in-service candidates will be selected on the basts .of the same
entrance examination. The in-service candidates shall have to secure
minimum qualifying marks in the Pre-PG Entrance Examination.
As prescribed in those rules for admission. The Professional
Examination Board will prepare and declare separate merit list of -
selected in-service candidates. Total marks for the examination for
in-service candidates shall be 200. Such in-service candidates,
declared successful will be considered for final merit list by addition
of marks calculated on the following basis."

Thus, the apprehension of the Supreme Court in Dinesh Kumar (supra) that if
additional marks up to 15% are given to candidates who serve in rural areas, then
candidates of poor quality may get admission in Post Graduate courses, has been -
taken care of by providing that every in-service candidate has to secure the minimum
qualifying marks in the Common Entrance Examination,

12. Moreover, a reading of Rule 10 (1) of the Rules quoted above would show that
it is not that every in-sérvice candidate who has served in rural area gets 50 marks
out of 200 marks, equivalent to 25%. Depending upon the number of years and the
area in which the in-service candidates has served, he will get marks as mentioned
in clauses (a), (b) and (c) of Rule 10 (2) Rule 10 (2) is quoted herein below :

"(2) Medical Ofﬁcer The inter-se merit of the selected in-
_service candidate shall be fixed up by adding marks of wel_ghtage ,
- for their services rendered in rural areas. The candidates serving in

rural area will get maximum of 50 marks, allotted on the followmg

basis :



932 ' THE INDIAN LAW REPORTS {2007
Dr. Arvind Bhatia v. State of M.P, 2007 ~ |

(a) For Government service of one year duration while posted in

rural area a weightage of maximum 06 marks will be given. For the

service in rural area, the maximum gain of marks will be 30 or 20 as
~ per following marks for one year each, for five yea:rs

v Ifthe regular services are rendered in Primary Health Centre or
CommunityHeaﬂh Centre sitwated in rural area, then 06 marks will
be given for orie year and if regular services are rendered in Primary -
Health Centre or Community Health Centre in Nagar Panchayat
area, which has been formed under the.'Municipalities Act, 1961"
then 04 marks will be given for one year.

(b) For every year of regular service, 04 addltlonal marks will be
given, ifthe rura.l area comes urider tribal sub-plan. If such scrvices

" are rendered in Primary Health Center the candidate will get
maximum 20 additional marks at the rate of 04 additional marks per
year for five years and for rendering such regular services at
community health center, the candidate will get total additional 10
marks at the rate of 02 marks per year for five years.

(c) Forthe purpose of this rule, the period of service of candidate,
while posted in rural area or Nagar Pacnhayat arca of tribal area
and if he/she was on unauthorised absence from duty/any dies-non
, period/any period -of leave witliout-pay/any petiod on training -
" exceeding 3 months/attachment in urban area during the tenure of
rural service will not be counted for the purpose of calculation of
. marks for weightage of rural service.

(d) The final merit of in-service candldates will be prepared by

Professmnal Examination Board for counselling on the basis of marks
' obtainied in entrance examination (equivalent. to 200 marks) and

marks secured for weightage of rural/tribal area service (equivalent
. to maximum 50 marks) thus a total of 250 marks.

(¢) In case of two or more candidates obtaining equal marks the -

inter-se merit will be decided as per procedure described in sub-
rule (2) of Rule 19.

(f) - The counselling.of in-service candidates w111 be done by the
--Medical Education Department.”

A reading of clauses (a), (b) and (c) of Rule 10 (2) of the Rules, quoted above
would further shbw that marks are sought to be given taking into consideration the
actual service rendered byan m—semcc candidate in rural areas and tribal areas.’ If

L
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the rule making authority, in its wisdom, has thought it necessary to give such additional
marks to in-service candidates serving in rural area up to a maximum of 25% for the
purpsoc of ensuring that in-service candidates actually serve in rural and tribal areas
of the State of M.P., we cannot, in exercise of our powers of judicial review under
Article 226 of the Constttutlon, substitute our own wisdom for that of rule making
authority and take, a view that maximum of 25% marks sought to be added in the
case of in-service candidates who have served in rural or tribal area is excessive
and was not necessary. We are also of the considéred opinion that considering the
peculiar experience of the State of M.P., the weightage of marks fo in-service
candidates up to the ceiling of 25% for service in rural and tribal areas in Madhya
Pradesh is not unreasonable or irrational and is not ultra vires Article 14 of the
Constitution. '

13, Mr. Mishra next submitted that Rule 10 (3) of the Rules aiso gives we1ghtage
of marks to a Demonstrator tp t6 maximum of 50 marks for 5 years and this provision
is clearly violative of Article 14 of the Constitution inasmuch there is no-rationale
whatsoever in giving weightage of marks to Demonstrators and placing them above
the other in-service candidates in the merit list for admission to Post Graduate Medical

_ courses,

14. Mr. Pathak, learned Dy. A.G. relying on the return filed on behalf of the
respondents submitted that Demonstrators have been given this benefit because
there are no career prospects for Demonstrators and the Demonstrators have been
treated as a separate class altogether from other in-service candidatés. Hé further
submitted that in Rule 9.2 of the Rules, a restriction was put that a Demonstrator
will not be eligible to opt for a seat other than a seat in the subject in which he was
working, but the Court has declared such restriction to be ultra-vires Art. 14 of the
Constitution in the judgment delivered in the case of Dr. Shailendra Patne v. State
of M.P. and others!.

15. Rule 10 (3) of the Rules which provides for weightage of marks to
Demonstrators is quoted below : o

. "'(2) Demonstrator : Demonstrator w111 be given 10 marks for -
each year of service after 5 years of minimum regular service
rendered, whose maximum limit shall be 50 marks for 5 years. The:

marks will be allotted by the Dean of the concerned College."

The aforesaid Rule 10 (3) of the Rules thus provides thata Demonstrator will
be given 10 marks for each year of service after 5 years of minimum regular service
rendered whose maximum lirnit shall be 50 marks for 5 years. The reason given in
the return for this ruleis that there are no carecr prospects for Demonst:rators We

(1) W.P. No. 5056 of 2007 on 16.5.2007.
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fail to appremate this reason given in the rerturn. If the Demonstrator 1s admittedto .

Post Graduate Medical Course 'and he completes his Post Graduate course, he can
be promoted to the post of Lecturer, Reader and thereafter Professor, as contended
by Mr. Mishra, léarned Senior Courisel. Moreover, the restriction putin Rule 9.2 of
the Rules that a Demonstrator can only opt for a seat in the subject in which he is
working hds already beeri declared by the Court to be ultra vires Art. 14 of the
.Constitution. Hence, the Demonstrator as an in-service candidate can now opt for
seats in subjects other than the subject in which he is working in the same manner as
other Medical Officers. Our judgment declaring the restriction in Rule 9.2 of the
Rules as ulfra vires Article 14 of the Constitition has how further opened up the
career prospects of Demonstrators. They can undertake Post graduate Medical
courses in any subject othér. than those in which they are woiking and after they
-secure Post Graduate degree or dlploma, they can go in for better medical career.
Mr. Pathak, leamed Dy. Advocate Genera.lhas not bmughtto our notice any judgment
.of the Apex Court or of this' Court to show that such a weightage in favour of
Demonstrators has been held to be réasonable and rational and not violative of
Article 14 of the Constitution. We, therefore, declare the. prov1slons of Rule 10 (3) of
the Rules as ultra-vires Article 14 of the Constmrtlon

16,  Coming now to the challenge'to Rule 20 (9) of the Rules Mr. Mlshra, leamed

Senior Counsel for the petitioner; subrhitted that the Proviso to Rule 20 (9) of the-

Rules provides that the seats remmnmg vacant after category wise counselling will
be made available unchanged to the open category (non-semee) candidate of same
category. This is in contrast to the provision in Rule 20 (11) ‘of the Rules which
provides that seats Temaining vacant after category wise counselling for open
candidates w1]1 be ﬁlled up by unreserved categoxy candidates.

17. Mr Pathak, learned Deputy Advocate General on the other hand submitted
that this provision has been made in Rule 20(9) of the Rules to ensure that the

percentage of reservations for, reserved category cand;dates belonging to ST, SC

"and Other- Backward Classes (OBC) is maintained,
18. ¢ Ru1e720._(9) of t_he‘Rules 1s.quoted-herem below
"20. C('Junselliilg: 1

(9) Counsellmg of in-Sérvice candidates W111 be done ﬁrst and .
- category wise in the following sequence '
"A. ST Category ‘
B.. SC Category
"~ C.- OBC Category
D. ‘Unreserved Category.

¥,
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A candidate will only be eligible to opt a seat from her/her own
category.

Seats remaining vacant afcer category wise counselling will be made
available unchanged to the open category (non-service) candidate
of same category."

The last limb of Rule 20 (9) of the Rules provides that the seats remaining
vacant after category wise counselling will be made available unchanged to the
open category (non-service) candidate of same category. Such a provision has been
made to ensure that the provision in Rule 8 of the Rules that 20% seats are reserved
for candidates belonging to ST, 16% seats are reserved for candidates belonging to
SC and 14% seats are reserved for candidates belonging to OBCs, is not affected.
In case, as suggésted by Mr. Mishra, seats remaining vacant after category wise
counselling is made available to un-reserved in-service candidates, then seats which
were reserved for ST, SC and OBCs would be filled up by in-service unreserved
candidates and the consequence would be that the reservation of 20%, 16% and
14% of the total seats for ST, SC and OBC candidates respectively wonld be affected.
Rule 20 (11) provides for counselling for open (nen-service) candidates. If candidates
are not available from amongst ST, SC and OBC categories, obviously the seats
have to be filled up from open unreserved category. In such an event, the percentage
of reservation for ST, SC and OBC categories is affected because of non-availability
of candidates of ST, SC and OBC categories and not by a provision in the Rules.
Obviously, if in the counselling for open categories, after the counselling for in-
service candidates, ST, SC and OBC category candidates are not available for
remaining seats reserved for ST, SC and OBC categories,. such seats cannot go
waste and will have to be filled up from open unreserved category candidates. We,
thererfore, do not find that the provision in Rule 20 (9) of the Rules, in so far as it is
different from Rule 20 (11) of the Rules is discriminatory and violative of Article 14
of the Constitution of India.

19. Inthe result, the challenge to Rules 10 (2) and Rule 20 (9) of the Rules in this
writ petition fails, but the challenge to Rule 10 (3) of the Rules succeeds and we
declare Rule 10 (3) of the Rules as ultra-vires Article 14 of the Constitution of
India. The counselling will be conducted accordingly.

Order accordingly
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WRIT PETITION
Before Mr. Justice Deepak Verma & Mr. Justice 8.C. Sinho

) 20 June, 2007
SATYAPAL ANAND . ....Petitioner*
v .
FIGH COURT OF M.P. & ors. .... Respondents

States Reorganization Act (XXXVII of 1956)-Section 51-Circuit Bench of
High Court-Petitioner filed Public Interest Litigation that there
should be a Circuit Court of High Court at Bhopal-Held-Provision
under which Circuit Bench of High Court can be created is included
in Section 51 of Act—Unless Chief Justice of State is of opinion
with prior approval of Governor to have Division Courts of High
Court at other places, same cannot be directed-There is no such
opinion .of Hon'ble Chief Justice to have Circuit Court at Bhopal-
Number of Districts have been carved out from original State of
Madhya Pradesh to form Chhattisgarh after M.P. Reorganization
Act, 2000 came into force—Assertions made in petition wholly

. unwarranted and have no factual basis—Petition dismissed.

Perusal of the relevant provision of law would show-that unless the Chief
Justice of the State is of the opinion with the prior approval of the Governor to have

*. Judges and Division Courts of the High Court at other places also, the same cannot

be directed. Thus, it is the sole discretion and the prerogative of the Chief Justice to
form an opinion and to decide if any Circuit Court or Bench is required to be
established in'the State. '

In the case in hand, so far there is no such opinion of Hon'ble the Chief Justice
. to have a Circuit Court at Bhopal also. Thus, according to us, there is‘no merit or
* substance in this petition. It is absolutely misconceived.

It is worth noting here that the State of M.P. has already been bifurcated by
M.P. Reorganization Act 2000 as a result of which number of districts have been
carved out from the original State of M.P. to form the State of Chhattisgarh. Thus,
the assertion are also absolutely unwarranted and have no factual basis.

' (Paras 9, 10 & 13)
Cases Referred :

Union of India & anr. v. S. P Anand & ors.; (1998) 6 SCC 466, Mithilesh
Kumarv. R Venkataraman; 1987 Supp. SCC 692, Federation of Bar Associations
in Karnataka v. Union of India; (2000) 6 SCC 715, State of Maharashtra v.
Narayan Shamrao Puranik & ors.; AIR 1982 SC 1198,

Case Relied upon :
Abdul Tmyab v. Union of India & ors.; AIR 1977 M.P. 116.
Cur.adv.vult.

* WP, No. 7253/2007 \J))
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The Order. of the . Court was delivered by
DEEPAK VERMA, J :—Petitioner no. 1 Shri Satya Pal Anand appeared in person and
argued the matter. ) :

1. Petitioner no. 1 as pro bono publico has preferred this Writ Petition under
Article 226 and 227 of the Constitution of India claiming several reliefs which are
reflected in paras-7, 7(a), 7(b), 7(c), 7(d), 7(e), 7(), 7(g), 7(v), '7(1) 7G) and 7(k) in
the petition. Petitioner no. 2 is a practicing Advocate of this Court.

2. Innutshell, basic and foremost prayers are that there should be a Circuit Court
of this High Court at Bhopal, and further Indore and Gwalior Benches should also
be empowered to entertain'and decide all types of cases, including the vires matters,

-3 Looking to the prayer made, it is profitable to reproduce Section 51 of the
States Reorganization Act, 1956 (hereinafter referred to as 'the Act') :

"51. Principal seat and other places of sitting of High Courts
for new States : (1) The principal seat of the High Court for a new
State shall be at such place as the President may; by notified order,
appoint. ~

(2) The President may, aﬂ:er consultation with the Governor of a
new State and the Chief Justice of the High Court for that State, by
notified order, provide for the establishment of a permanent Bench
or Benches of that-High Court at one or more places within the
State other than the principal seat of the High Court and for any.
matters connected therewith.

(3) Notwithstanding anything contained in sub-section (1) or sub-
section (2), the Judges and Division Courts of the High Court for a
new State may also sit at such other place or places in that State as:
the Chief Justice may, with the approval of the Governor, appoint.”

© 4 In furtherance of this he has submitted that on a bare and plain reading of Sub-
‘section (3) of Section 51 of the Act, it is clear that Judges and Division Courts of the
High Court can also sit at such other place or places in that State as the Chief
Justice may with the approval of the Governor; decides t6 do so0. According to him,
Iookmg to the fact that more than 70% cases pending in the High Court, State of
M.P. is a party, therefore, it is-desirable that a Circuit Court may be- directed to be
established at Bhopal. It is urged by him that to defend the cases filed against the
State or to prosecute the matters filed by the State, Government officers are required
~ to.come all the way from Bhopal to Jabalpur causing burden to the Government.
exchequer. To avoid un-necessary expenditure, it is necessary to have a Circuit
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Court at Bhopal. To buttress his point, he has Placed reliance on, State of
Maharashtra v. Narayan Shamrao Puranik and others'.

5. To appreciate the said submissions, we have critically perused both the
decisions. In both these cases the challenge was to the order of the Bombay High
Court wherein the notification issued by Chief Justice of Bombay High Court in
exercise of his powers under Sub-section (3) of Section 51 of the Act, with the prior
approval of the Governor of Maharashtra by which he appointed Aurangabad as a
place at which the Judges and Division Courts of Bombay High Court shall sit, was
quashed. It is patent that both the aforesaid Judgments of the Supreme Court had
arisen on account of the same order passed by the High Court of Bombay between
the same parties. The aforesaid judgments of the Supreme Court do not help the
cause of the petitioner in any manner whatscever.

6.  According to Article 214 of the Constitution, there shall bé a High Court for
each State, but with regard to constitution of Benches, the power has been conferred
under Section 51 of the Act. This High Court was constituted w.e.f, 1.1.1956. At
the time, on account of Presidential notification issued in this regard, Benches at
Indore and Gwalior were also constituted. Thus, we already have the Main Seat at
Jabalpur with permanent Benches at Indore and Gwalior. In the said Presidential
notification there was no mention with regard to the Circuit Court at Bhopal, and
rightly so, as the said power has been conferred exclusively on the Chief Justice of
the State under Sub-section (3) of Section 51 of the Act, with the approval of the
Governor of the State. :

7. 'We may also refer to the decision rendered in the case of Union of India and
Another v. S.P. Anand and- Others®. In the aforesaid case Union of India had
assailed the notice issued by the High Court of M.P., Indore Bench. The prayer in
the said Writ Petition filed by the present petitioner at the Indore Bench was for
issuance of writ of mandamus to have a Bench of Supreme Court at Indore. The
Apex Court scrutinized the language employed under Article 130 of the Constitution
of India and thereafter referred to the report of the Constituent Assembly Debates
and eventually in para-20 of the jndgment expressed an opinion as under :

"20. On this view of Article 130 of the Constitution, the whole
edifice of the case set up by the petitioners in the writ petition -
falls to the ground. We, therefore, arrive at the conclusion that
the relief sought by the petitioners in the writ petition filed by
the petitioners in the High Court could not be granted by the
High Court in exercise of its jurisdiction under Article 226 of
the Constitution and the said writ petition could not be entertained.
-The 1ssuing of a notice to the respondents in the writ Ppetition
would serve no useful purpose and would only distract the

(1} AIR 1982 SC 1198 and AIR 1983 SC 45 {2) (1998) 6 SCC 446

\‘.:i
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respondents from performing their other important fumctions. In
our gpinion, this was a case which should have been dismissed
‘in limine and the High Court was in error 1n'1ssuing anoticeto
the respondents to defend the writ petition," ‘

After so stating, their Lordshlps referred to the decision rendered thhzlesh
Kumar v. R. Venkataraman', wherein it had been opined that seeing one's name n
newspapers everyday has lately become the wofst intoxicant and the number of
people who have become victitns of it is mcreasmg day by day. Thereafter their
Lordship in para-22 has opined thus :

"22. Atthe stage of preliminary hearing of a writ petition, the High
Court, before issuing a notice to the respondent, has to gnard against
the court being used as a forum for gaining publicity by the person
or persons moving the writ petition. The néed for such caution is
greater when a p'ers on holding a high constitutional office. is
impleaded as a respondent in the writ petition or when matters of
policy are involved. In the instant case; we are constrained to say
that in passing the impugned order issuing notice on the writ petition, -
the leamed Judge of the High Court has failed to bestow the requisite
care and circumspection. We are, therefore, unable to uphold the
impugned order."

In the same judgment it has been held that in case a Writ Petition filed by the
petitioner in the High Court does not raisc a triable issue, then the same should be
dismissed in limine. :

8. A somewhat similar question. had cropped up for consideration: before the

" Supreme Court in the matter of Féderation of Bar Associations in Katnataka v.

Union of India*. In the said matter demand for establishment of High Court Bench
at Dharwad-Hubli was made. Supreme Court has held that Article 214 of the
Constitution only mentions that there shall be a High Court for each State, but nothing -
is stated therein for establishment of Benches of the High Court at different centres.
The statutory provision under which a Circnit Bench of the High Court can be
created is included in Section 51 of the Act. \

9.  Perusal of the relevant prov1s1on of law would, show that unless the Chief
Justice of the State is of the opinion with the prior approval of the Governor to have
Judges and Dms1_0n Coutts of the High Court at other places also, the same cannot
be directed. Thus, it is the sole discretion and the pretogative of the Chief Justice to
form an opinion: and to decide if any ercmt Court or Bench is required 16 be
established in the State.

10, Inthe case in hand, S0 fa.r there is-no-such oplmon of Hon'ble the Chief Jusnce
(1) 1987 Supp. SCC 692 @ (2000) 68CC TS

-
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"to have a Circuit Court at Bhobal also. Thus, ‘according to us, there is no merit or
substance in this petition. It is absolutely misconceived.

11.  'We liave no hesitation in holding that the present litigation has been filed to see
_ one's name published in the newspaper as if it is an intoxicantto sustain the petitioner.

We say so as petitioner Shri Satya Pal Anand is a-chronic litigant, a court bird and is
knocking the doors of the Court urider Articles 226 and 227 of the Constitution on
slightest of cause, under the garb of Public Interest Litigation. His several matters
had travelled to the Apf:x Coutt. His energy seems to be really misdirected.

12. Quite apart from the above, certain assertions have been made with regard to
requirement of Bench of the High Court at Bhopal. The same is also factually
incorrect. As mentioned hereinabove, there is a principal seat at Jabalpur and

permanent Benches at Indore and Gwalior. The said arrangements which was -

envisaged at the time of formation of the State of M.P. is catering well to the needs
of the litigating piiblic. After all, glory and aura of the High Court cannot be reduced
to that of glorified District Courts by having so many Benches or Circuit Courts
within the State. |

13, Itis worth noting here that the State of M.P. has already been bifurcated by
M.P. Reorganization Act 2000 as a result of which number of districts have been
carved out from the original State of M.P. to form the State of Chhatisgarh. Thus,
the assertlons are also absolutcly unwarranted and have no factual basis.

14. As far as second relief is conccmed, the same also cannot be granted to the
petitioners in the light of the opinion expressed by majotity view of Full Bench in
" Abdul Taiyab vi Union of India and Others'. 'Thus, thls ground also has no merit
and substance.

15. 'We would be failing in our duty if we do not say that we would have imposed
exemplary heavy costs on the petitioner, but tak:mg pity on his old age, we refrain
from doing: so atlwst m this case.

16. TIn the result the Writ Petition, being devoid of merit and substance, stands
dismissed in limine. The security amount, if deposn:ed by the petitioner, be refunded
to him after due venﬁcatlon

Petition dismissed.

(1) AIR 1977 M.P: 116.
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WRIT APPEAL -

quore Mr. Justzce S.K. Kulshrestha & Mr Justice J.K. Maheshwan
. 27 February, 2007

NAGDA MUNICIPALI'IY NAGDA : .... Appellant *
V. . - _
ITC LIMITED . ReSpondent

A. Municipalities Act, M.P. (XXXVII of 1961)—Sect|on 339-A and Bylaws—
Development Charges—Respondent constructed. building. for its
own use-Section 339-A amended by Act No. 29 of 2003 included
builder-Builder means who construct buildings for the purpose of
transfer by sale or otherwise all or some of them to persons other
than members of his family-By laws makes .provision for

" development charges from the colonizers and person in occupation
for making available the basic facilities to inhabitants-By laws not
amended to bring activity .of person like petitioner within the net-
No fault in order of Single Judge in quashing notice demanding
development .charges—Appeal dismissed.

B. Municipalities Act, M.P. (XXXVII of 1961)-Section 187-A-
Compounding of offences of construction of buildings without
permission-Clause (d) of Section 187-A does not restrict the power
of Municipality to compound even in relations to plots having area

. exceeding 300 sq. meters—Municiplity or Corporation is
empowered to order. of demolition has also the power to
compound-Authority first consider whether offence of illegal

~ construction can'be compounded-Demolition should be resorted

" to only when compounding is not possible.

The said provision, as we read, is in relation to a builder who constructs or
cause to be constructed on any land in the municipal area, whether held by him or
any other person, independent buildings.or a single building with apartments; or
converts or causes to be converted an existing building or any part of such building
into apartments, for the purpose of transfer bysale or otherwise all or some of them
to persons other than members of his family. Learned counsel for the respondent-
petitioner submits that the building constructed by the petitioner ITC is for its own
commercial purpose and not intended to be alienated in the manner contemplated in
clause (b) of section 339-A (1) of the Act. We also find that after the addition of
word builder by the amending Act no change has been made in the bye laws
Annexure P/7 to bring the activities of the person such as petitioner, within the net.
Under thesé circumstances, we are unable to find any fault the order in so far as
learned Single Judge has quashed the notice Annexure P/9 demanding development

* W.A. No. 457/2006 (1)
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charges. In relation to demand of development charges, if still there is any provrsron
to justify the demand, the mumcrpahty shall be free to proceed in the matter and give
notice to. the petitioner and decrde the matter in aocordance with law.

In refefence to the-clause: (d) reproduced above leamed senior- counsel for
appellant submits that. the intention of law is clear that the compoundmg of offences
of the illegal construction is réstricted to the plot which are not tore thaii threé
‘hundred square meters in area. Though at first glance; the provision does give such
an indication; we find that clause (d) does not restrict the power of the municipality ’
to take action in ¢onsonance with the provision of Section 187-A of the Actevenin’
relatron to-the. pIots ‘having area exceeding three, hundred square meters as’ such 2
course is not contra indicated. -

Wherg the authority underthe mumcrpalrty or mumclpal corp orauon empowered
t6 order.demolition has also the power to. compound law. enjoins such authority with
a.duty to first: consider whether offence of illegal construction can be- compounded .
and it is only when such compoundmg is not possible, resort to demolition can be _
taken. We are fortified in our view by the judgment oF the Apex Courtm the ¢ase.of
. Muni Suvrat Swami Jain SMP, Sangh v. Arun Nathuram Gmkwad & ors.
(AIR 2007 SC Weekly 38). Their Lordships have clearly held that mere departure
from the-authorised ‘plan or putting up of a construction without sariction doesnot’ . - -
“ipso facto and without more necessanly and inevitably-justify demolrtlon of the
- structure. Thus, it is only insuch cases which are not amenableto compoundmg that~
the drastic step of dernohtlon, rf authonsed, can be takeri - ' :
. " £ .- (Paras 9 11 & 12)
.Cases Referred : - : L
Mys B.SN. Joshi & Sons v Nazr Caal Serwces : 3td &ars A[R 2007. SC;‘ :
437, Sri Justice S. K. Ray v. State: of Orissa. & ors.; AIR:2003-AC. 924, D 'ctor LT
- ‘of School Educatzon Madras & ors. v Gnanara_; & anr;. AIR 1992 Madras R
124, Muni Suvrat Swamlr JainS, M P Sangh ¥ A . R
*iors:; AIRZOO’? SCW 38." i ‘

s L Yadav Wrth*OP'Solankt for the appellant T
S C. Bagadrya wrth Pankay Bagad:ya for the respondent

h

Cur a vult

. L
[3 - -

ORDER Lo

The Order of the Court . was . delwere by
S.K. KULSHRESTIIA, J. := This appeal ‘assails the ‘order dated 26.9: 20061passed by © .
" ‘the learned Single Judge in W.P. No 1699/2006 whereby the learned: Smgle Judge L R
, lias quashed the demand rarsed vide notice Ex PIQ for development charges and mn-
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relation to the detennmauon of compounding fee for illegal oonstrucuon by the
respondent—petrtloner directions have been issiied as under :

"In the facts and clrcumstanccs of the case, the demand ralsed by
the respondents towards Development Charges, Annexure P-6 and
compoundmg fee Annexure P/19 are quashed with the following
directions : - .

1.  Thatthe petltmner shall submita detmled represcntauon before
the respondent No. 2, regarding the nature. of land and the actual
. .area of unauthorized construction within a week.

2. . If such a representation is submitted by the petitioner, the
respondents shall submlt the same before President-in-Council, who
shall consider the same in accordance with Sectiori 187-A of the
Act and also in accordance with the Guidelines issued by Collector
for the year 2006-2007 and shall raise the demand accordingly.

3.  The respondents shall pass anecessary order within a period”
of two weeks from the date of receipt of representation after giving
opportunity of hearing to the pe:mloner .

4. - The amount already deposited by petltloner in compliancé of -
* the-interim order passed by thls Court shall be adjusted by the
respondents. N

"~ 5. ~Since the létter of demand Annexure P/6 relating to -
Development Charges has been quashed, therefore, the bank
gnararntee deposited by the petitioner in pursuance of the nrtenm

" order-passed by this Court stands discharged.

‘ 6.  Itis made clear that if any further construction is raised, then
) the same shiall be with the penmssmn/sancuon of the respondents."

2. The respondent-petitioner, w1th a view to.establish a Farmer Facﬂlty Centre
and Godown at village Padliya Kala, Tehsil Nagda,. District Ujjain, purchased a
picce of agricultural land admeasuring 4.164 Hect. It was alleged that after purchasing
the land, the petitioner got its name mutated in the revenue record and also obtained
the order of diversion from the Sub-Divisional Qfficer, Nagda for its commercial
use. The site plan for the proposed Facility Centre and Godown was approved by
the Town & Country Planning; Department, Ujjain and thereafter the petitioner applied
for building permission in the office of appellant vide application on 24.12.2005. The
respondent-petltloner contends-that since no obJecuon was communicated in fespect
of the plan submitted nor the plins were, sanctioned within the period prescribed

" therefor, oii assumption of its deemed permission the building was constructed:

However, the appellant treating the said building to. be an lllegal constructlon
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" proceeded to demand development charges vide Annexure: P/9 i in the sum of
Rs. 22,40,232 and rejected the representation of the petitioner. It was in -these
crrcumstances that the writ petition was filed challenging the demand Annexure P/,

3. During the pendency of the petition an interim order was passed to the effect

that upon depositing Rs. 11,00,000/-within a period of one week, the present appellant ‘

shall niot interfere with the conistruction of the F.F.C. as per the building plan submitted-
by them. It was further directed that the rematning amount of the impugned demand
shall be secured by the bank guarantee in favour of the appellant (respondents to the
petition) which:shall be kept alive during pendency of the writ petition

4.  This order was not assailed by the appellant but it was only after the writ
petition. was dec1ded, the appeltant has filed this appeal. :

5. Leamed counsel for appellant Shri C.L. Yadav Semor Advocate submits
that the issue raised before the writ Court was only as regards the development
. charges demanded vide Annexure P/9 and the demand of compounding charges
was not a subject matter of the petmon Ini this connectron learned senior ¢ounsel

2ai bas referred-to the decision of the Apex Court in the case of M/s B.S.N. Joshi

& Sons. v. Nair Coal Services Lid. & ors.', to the effect that if a point is not
pleaded, the High Court should not allow rt to be urged during arguments. He

has further invited qur attention to the para 5 of the affidavit filed by the Legal
 Manager ShriT.V. Balaji Rao: of the petitioner company in which it has
categorreally be stated that since the issue of grant of building permission and
compounding. charges is alien to the present controversy the petitioner shall
take the issue separately as per the decision of the respondents. The counsel,

therefore contends -thaf hot only law 2 as laid downin  MJs B.S.N. Joshi and _'
Sons (supra) butalso by the said statement in the affidavit; the company: divested.

|, Itself of rarsmg the pomt in the said writ petition. It is in'this background that the

contentron ‘of the senior counsel for appellant is that the leamed Smgle Judge -
should not have aIlowed thls aspect -of the matter and ventured to de01de the: -

same.

6 ShiS. C Bagadiya, Senior Advocate per contra, submrts that the writ Court ‘

has the power to grarit the relief iyhich has not been clairied: Tn this connectlon
‘reference has been made to the* deersron of the Apex Court in the. case of
Sri Justice S.K. Raywv. State of Orissa and others®. He has also invited attention
to the decision of Hon'ble Madras High Court in the case of Direcior of School
Education, Madras and others v. Gnanaraj,and another®, to the effect that the
powers of the wiit Court are not. scuttled down to.the cxact prayer pro_]ected 111 the
.,petltron and subsequent events can also be taken, note of : .

(1) AIR 2007 SC 437 T . (2) AIR 2003 5C.924 ” (5) AIR'1992 Madras 124

;

(

e

v
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1. Whlle we agree with. the Iea.med counsel for appellant that in view of the

.'.speclﬁc averment made in the. affidayit to the effect that the company was not
raising the issue with regard to the demand of compounding charges till the matter
_ was decided by the municipality, the learned Single Judge should have left the party

. at liberty to _pursue the legal remedy after decision of the municipality; since the

. 'matter has been decided and certain directions have been issued, we are of the view
that only 6n the technical ground that the company at.one point of time represented

to'the Court that it was riot raising that issue, the matter need not be. _]ettlsoned .

Accordingly, we propose to decide the issues on merits.

8. In reference to the demand made vide notice Annexure P/9 for the: development
- charges, the source of authority has been pleaded to be the. bye laws Ex. P/7. We
have keenly gont through the bye laws and we find that the bye laws inake a
. provision for development charges only from the colonizers and the persons in
occupation for making available the basic facilities to the inhabitants. Learned counsel
for the appellant has, however, referréd to Section 339-A of the MLP. Muhicipalities
Act, 1961 (hereinafier refeired to as "the Act") which by an amendment by M.P.
ActNo, 290£2003, adds builder also alongmﬂmolomzer Section 339-A of the Act
reads as under :

"339-A Reglstratlon of (Colonlzer or Builder). (1) Any
person who : - :

(a)’ asa colonizer intends to undertake.the establishment of a
colony in the aréa of Municipal Council or Nagar Panchayat forthe -
* purpose of dividing the land into plots, with or without developmg
the area, transfers or agrees to transfer gradually or at a time, to
persons desirous of settling down on those plots by constructing
re51dent1a1 or non-re51dent1a1 or'composite accommodation, or

(b) as a builder constructs or cause to be constructed on any land
in a municipal area, whether held by him or any other person,
independent buildings or a single building with aparatments; or
conyerts of causes to be converted an existing building or any part
" of such building into apartments, for the purpose of transfer by sale
or otherwxse all br some of them to persons-other than members of
his family and includes his assigness shall apply to such competent
- ,authority as may be appomted by-the State Government for the '
- grant'of a Registration Cerhﬁcate " : e

(2) Onreceipt ofthe apphcauon for reglstramn under sub-sectlon :
[(1); (such competent authority, as may be: appointed by the State
Govemment) shall, subject to the rules made in-this behalf, either

"
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isste or refiise to issue the Registration C_ertiﬁcate, within thirty :
days: )
. Provrded that if (such competent authonty, as may be appomted by

the State Govemment) refiise to issue the Registration Certificate, -
the reasons for refusal shalk be intimated to-the applicant:

'(Prowded further that an appeal may be filed by the Appcal

Committee constituted under Section 307 thhm 30 days from the
date. of rejection of application of registration by the competent
'auﬂlonty ) i

.(3) 'The State Government shall have power to make rules
. pres_cnbmg the forni of application, amount of fees for registration
and other terms and conditions, for issue of Registration Certiﬁcate

9. The sald provrsron, as we read, 15 in relation to a builder who constructs or
" cause to be constructed on any land in'the municipal area, whether held by him or
any other person, independent Ewldmgs or a single building with apartments; or
comivérts-or causes. to be.convérted an existing bmldmg or:any part of such building

. into appartinents, for the purpost of transfer by sale or otherwise-all or some of .
- thém to’ persons other than members of his family. Leatned counsel for the

respondcni—petmoner submits that the building constructed by the petitioner ITC is
“for its own comimercial purpose and not interided to be. alienated in the manner

contemplated in clause (b) of sectlon. 339-A(1) of the Act. We also find tha after '

the addition of word builder by the amendmg Act no change has been made in.the by

. laws Anniexuré P/7 to bring the actmtles of the person such as petrtloner wrthm the .

net: Under- these circumstances, we are unable to find any fault: the order in so far
asleamed Smgle Iudge has quashed the notice Annexure P/9 demanding development

charges. In: relatlon to démand of development charges, if still there is any provrsron-.
to Justrfy the demand, thé runicipality shall be free to proceed inthe matter: and give AP

noticg to the petrt:loner and decide the matter i accordance with.law.

10; Commgtothesecond questlon,the ‘demand. ofcompoundmg charges thelearned T
“Single Judge | has observed in para 10 of the' itfipugned ‘order that since the facts'

have conie onrecord by way of movmg an apphcatlon and affidavits and also’iin

pursuance of the otder ofthe learned Single-Judge (the intetim order) the vahdlty of - -

the demand rzused by respondent towards: compoundmg fee'is also ‘required to be
examined. Wh11e we feel that the -Jearned Single Judge, in view-of the ‘specific

e aﬂidawtﬂlatthls asp ect'was. notbemg agrtated, should have left the party 1o proceed - -
* in the said- matter in accordance with law, since:the, d1rectlon issmed by thie learned
. Single Iudge Tgverts thie matter to: the. municipality and its- functionaries to-take. - -,

decision w1th regard to the oompoundmg charges undér Sectron 187-A and the

te
.
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matter is left in the hands of the municipality, we do not consider it fit to quash the

_same. We may refer to the provisions of Section 187-A regarding compounding of

offences of construction of buildings without permission. 'Ihe said prows:on reads

-as extracted below :

187-A. Compounding of offences of construction of
buildings without permission. - Notwithstanding anything
contained in this Act or any other Act, for the time being in force or
any rules or byelaws made thereunder, the offence of constructing
buildings without permission or contrary to the permission granted

may be compounded, if -

(@) such conUavennon does not effect the regular bmldmg line; -
and . ) 5

(b) the area of unauthorised construction made in the marg'inal
open spaces or in excess of the prescribed Floor Area Ratio does
not exceed ten percent of the prescribed floor are ratio:

(c) area notiﬁed by the State Government as a hill station or a
place of tourist importance or sensitive / fraglle from the point of
ecology.

(d) arca. speciﬁed for parking of vehicles.

(e) area commg within the Road or area affecting alignment of |
Public Roads.

(f) area specified for tanks (Talab).
(g) areaof construction affecting regular building life:

(Provided that in compunding the cases, fees shall be charged, as
under in respect of the area of unauthorised construction on the
basis of the rate of sale of land determmed by the Collector of
stamps for the area concerned;

(a) If the constructlon relates to a plot of one hundred square
meter ten percent of the rate of salé, mrespect of residential building
and fifteen percent of the rate of sale, in respect of non-residential
building;

. (b) 1If the construction relates to a plot of one hundred square
meter, but does not exceed two hundred square meter, twenty

percent of rate of sale, in respect of residential building and thirty
percent of the rate of sale, in respect of non-residential building;
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(¢) If the constiuction relates to a plot of two hundred square
meter, but does not exceed three hundred fifty square meter, thirty
percent of the rate of sale, in respect of residential building and -
 forty ﬁve percent of the tate of sale, in respect of non-remdentlal :

building;

(d) If the constructten relates to a plot of three hundred square
meter, forty percent of the rate of sale, in respect of residential ~
building and sixty percent of the rate of sale; in respect of non- -
re51dent1al building: :

Provided further that the compoundmg shall be made in case of
residential eonstl'uctlon by the. Chief Municipal Officer and in case
of non-residential construction with thé permission of President-in-

* Council; ; o
Provided also that nothing contained in this Section shall apply to
any person who does not have any right over the building for the | -
land on which thé constritction has been made).

11. In reference to the clanse (d) ref)roduced above, leamed senior counsel for

appellant submits that the intention‘of law is clear that the compounding of offences

(1IN

- of the illegal construction is restricted to the plot which are not more than three = :

hundred square meters in area. Though at first glance, the prowsmn does. give such
an indication, we find that clause (d) does not restrict the power of the municipality
to take-action in consonance with the provision of Sectlon 187-A of the Act evenin
relation to. the plots having area exceedmg three hundred squa.re meters as sucha
COUrsSe is not contra indicated. : . :

12.  'Where the authority under the municip ahty or mumc;pal corporatlon empowered .

to order demolition has also the | power to compound law enj oins such authority with
a duty to first consider whether offence of illegal construction can be compounded
and it is only when such compoundmg is not: possible, resort o demolition can ‘be
taken. We are fortified in our view by the judgment of thé Apex Court in the case of

Muni Suvrat Swami Jain SM.P. Sangh v. Arun Nathuram- Gaikwad & ors.'.

Their Lordships have clearly held that-mere departure from the authorised plan or
putting up of a construction without sanctlon does not ]pSO ﬂzcto and without more
necessarily and inevitably justify ¢ demolmon of the structure ‘Thus, it'is only in such

. cases which are not amenable to. compoundmg that the drast:lc step. of demolition, if

authorised, can be taken.

13.  The mummpahty has 1ssued Annexm'e P19, demand notice, for payment
“of Rs. 49;57,439/-. Sincethe Ieamed Smgle Judge, desplte the fact that it was stated

(1) AIR 2007 SC Weekly 38

Y
M
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< that the petitioner was.not challenging this demand in the said petition, has 1ssued

directions, we find that the appellant municipality does not suffer any prejudice even
if the said directions are complied with and the demand is worked out afresh. The
petitioner has already deposited a sum of Rs. 11,00,000/- with the municipality under
the interim order dated 27.4.2006, before the exercise for calculating the compounding
fees is undertaken, the petitioner company shall desposit a further sum of
Rs. 9,00,000/- with the municipality within a fortnight and give an undertaking that
if eventually the demand raised by the municipality is more than the amount dep051ted
the petitioner company shall satisfy the same within three months. In the event it is
found that the liability of the petitioner company is less than the amount deposited,
the municipality shall refund the balance amount to the company within fifteen days
from the crystallisation of the liablility. Other directions contained in para 11 of the
judgment.of the learned Single Judge.shall remain unaffected subject, however, to
the modification hereinabove stated. Thls appeal is accordingly disposed of with no
order as to cost.

Appeal disposed of

WRIT APPEAL
Before M. Justice Dipak Misra & Mrs. Just:ce SR Waghmare
14 May, 2007 ,
STATE OF M.P. &ors. = ... Appellants*
V. }
ASHOK KUMAR TRIPATHI & anr. .... Respondents .

. Constitution of India, Articles 243-B, 243-C, 243-M, 244, Vth Schedule

Part C, Panchayat (Extension to the Scheduled Areas) Act, 1996,

Section 2, M.P. Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993, -

Section 129-E,—Re§er'vation of post of President Zila Panchayat
for Schediled Tribe-District Shahdol was constituted of many
tahsils—On 15,8,2003 District Anuppur was constitutéd—District
Anuppur consisted of four tahsils which were already declared as
Scheduled -Areas-Gram Panchayats and Janpad Panchayats
reserved for Schedule Trnbes—Petltmn was filed contending that

office of President Zila Panchayat be reserved for Scheduled -

Tribes—Petition allowed by Singlé Judge directing State Govt. fo
make reférénce to President for declaring Anuppur District as
‘Scheduled Area and to defer the holding of election till the matter
is decnded by Pres:dent—Held—Cnncept of reservation wuuld get

' attracted once there is. an order by Presxdent declarmg such area -

TW.A No 136472006 (3’)
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to be ‘Scheduled Area—There is distinction between various
categories of Panchayats at various levels—District has different
unit for election under Article 243-M—An area cannot form part of
Scheduled Area unless there is declaration of President-Section
129-E of Act, 1993 cannot override Constitution--As State Govt.
has already forwarded its recommendations to Union of India

-~ declsmn may be tiken in that regard—However keeping elections

in abeyance till decision is set aside~Writ Appeal allowed

On 15.8.2003, it was reorganized and two separate d15tncts namely. Shahdol .

and Anuppur were constituted. District Anuppur by virtue of re-organization comprises
of four Tahsils, namely Anuppur, Pushparajgarh, Jaithari and Kotma. These four
Tahsils were declared as Scheduled areas under the provisions of Scheduled Area
(State of Bihar, Gujarat, Midhya Pradesh and Orissa) order, 1977. These four Tahsils
were scheduled areas and all the seats of Gram. Pancha;rats and Janpad Panchayats
were reserved for Scheduled Tribes alone, Total number .of Gram Panchayats in
four tahsils are 276.and all have been reserved for Scheduled Tribes. Similarly, there
are four Janpad Panchayats in four Tahsils and they have also been reserved for
Scheduled Tribes. .

. It was’ contended by them that while alf the Tahsils of Anuppur dlstnct are
reserved for Scheduled Tribes, the office of President of Zila Panchayat should

have been reserved for Scheduled. Tribes as the district Anuppur is constituted of

such tahsils whlch form whole of the area of the district as scheduled area..

" From the aforesmd, it is clear as Lrystal that there is a clear cut dlstmctlon

between various ‘categories of Panchayats at various levels.

What is contended by Mr. Tnved1 1s that when the Premdenual Order inchided

- Anuppurin the’ Scheduled Are@, the State Govemment cannot exclude it. The aforesaid
- submission, in our considered opinion, is unacceptable. What was mcluded inthe
- notification dated 20.2.2003, by which-the President rescinded the Scheduled Area

of order of 197 7 is a substitution.. Anuppur which was a Tahsil has beconie 2 part of ..

Scheduled Aréa. Anuppur was part of Shalidol district at the timie of notification.- .

The State Government has. bifurcated District Shahdol into two districts' Shahdol o
and Anuppur It is. propounded by Mr, Trivedi, if Anuppur is hot regarded as'a’

. Scheduléd Area, there will be a flagrant violation of the Constitutional Scheme. Itis
+. worthwhile to. state here Anuppur which was included as a Scheduled Area s one
- of the Tahsils of district Shahdol and is still treated as:a Scheduled area and all Gram

Panchayats and Janpad Panchayats of Anuppur Tabsil ate:reserved for Scheduled

Tribes. Ahuppur has at present become a District consisting of four Tahsﬂs Damely
"Anuppm' Pushpara_]gaxh, Jaithaii and Kotina. The four’ Tahsﬂs still maintain their

v
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status as Scheduled Areas but Anuppur, as a district, has not been regarded as a
Scheduled Area. As+has been stated earlier, the Zila Panchayat is meant for the
district. It has a different entity.

On a reading of the Constitutional scheme, we are of the considered opinion
that unless there is a declaration by the President in Part-C of the Fifth Schedule, an
arca cannot form a part of Scheduled Area. The constituents having already been
declared Scheduled areas are maintained as such. The district has a different Unit
for the purpose of election under Article 243-M of the Constitution. The concepts of
Zila Panchayat and reservation are different'things. It is not an arithmetical concept
by which one can arrive at a conclusion that when all the tahsils consumte as a
district, the district must be regarded as a Scheduled Area, specially, for the purpose
of election of Zila Panchayat. We are not persuaded by the said argument,of learned
senior counsel for the respondents.

.. (Paras2,13 & 14)
Cases Referred : ’

Samatha v. State of Andhra Pradesh & ors.; 1997 AIR SCW 3361,
Amarendra Nath Dutta v. State; AIR 1983 Pat. 151, Neerqf Kumar Sharma v.
State of M.F.; W.P. No. 3138/2007. Jagannath v State of Maharashira; AIR
1963 SC 728. . i

T.S. Ruprah, Addl. A.G., for the appellants
AM. Trivedi-with Ashish Trivedi; for the respondents. .

Cur.adv.vult.
ORDER ‘

The - Order of the Court- was delivered = by
Dreax Misra, J. :—Regard being had to the similarity pertaining to the question of
law involved in both these appeals, they were heard analogously and are disposed of
by this common order. Be it noted that the pregnability.of the order dated 19.5.2005
passed by the learned single Judge in W.P. 853 of 2005 has been challenged by the
State of M P. and its functionaries in Writ Appeal No. 1364 0£2006 and the defensibility
of the said order is assailed by the appellant in W.A. No. 658 of 2006 who had filed
an application for intervention in the writ petition.

2. The facts which are required to be exposited are that district Shahdol was
constituted of many a Tahsil. On 15.8.2003, it was re-organized and two separate .
districts, namely Shahdol and Anuppur were constituted. District Anuppur by virtue
of ré-organization comprises of four Tahsils, namely Anuppur, Pushparajgarh, Jaithari
and Kotma. These four Tahsils were declared as Scheduled areas under the provisions

“of Scheduled Area (State of Bihar, Gujarat, Madhya Pradesh and Orissa) order,

1977. These four Tahsils were scheduled areas and all the seats of Grarh Panchayats
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and Janapad: Panchayats were reserved for Scheduled Tribes alone. Total number
of Gram Panchayats in four tahsils are 276 and all have been reserved for Scheduled
Tribés. Similarly, there are four Jatiapad Panchayats in four Tahsils and they have
also been reserved for Scheduled, Tribes. The respondents in W.A. No. 1364 of

2006 invoked the extra-ordinary jurisdiction of this Court under Article 226 of the

Censtitution of India contending inter-alia that the respondent No. 1 is a resident of

village Kuhka, Post Malga, Tahsﬂ Kotma, District Anuppur and was Sarpanch of

Gram Panchayat from 1994 to 2000"and the respondent No. 2 belongs to Scheduled
Tribe and is a entber of Zila Panchayat and has been elected in January 2005 from
Ward No. 8 of Pushparajgarh. It was contended by them that while ail the Tahsils of
Anuppur district are reserved for Scheduled Tribes, the office of President of Zila
Panchayat should have been reserved for Scheduled Tribies as the district Anappur
is Constituted of such tabsils which form whole of the area of the district as schieduled
area. It was put forth that Section 129-E of the M.P. Panchayat Raj and Gram
Swaraj Adhiniyam, 1993 (for short ‘the Adhiniyam') prowdes for feservation of
such area and-thefe was no justification on the part of the State of M.P. and its
ﬁmctlonanes not to reserved the office of the Presulent, Zila Panchayat for the
" Scheduled Tribes. :

3, The said stand and stance of the writ petltloners were combated by the
respondents therem stating inter-alia that the scheduled area for the office of the
. President; Zila Panchayat is meant for the district and unless the district Anuppur is

. notified to bé a. -schieduled area by a Presidential notification, as envisaged nrider
Article 244 of the Constitution of India, the State cannot issue a nétification for such

reservation. The learned single Judge adverted to Article 244 ard the Fifth Schedule .

of the Constitution, the notification 1ssued on31.12.1977,the notlﬁcanonpubhshed in

extra-ordinary gazette on 20th February, 2003 by Whl(.‘.h the Presidefit of India had - '
rescinded the Scheduled Area of order of 1977 in so far as it relates to the area

presently comprising in the State of Chhattisgarh, Jharkhand and MadhyaPradesh,
Article 243-M,’ the Panchayat (Extension to the Scheduled -Areds) Act, 1996, a
Central plece of legislation (for short Act of 1996) and directed as under :

"(11). Consequently,. th15 petmon is allowed in- part and’ followmg— Co-
dlrecuons are issued 1 . o

_ 1. ‘Respondent’ No 1is. dlrected to. consider: the matter to thake +
" .a reference to the President in accordance with law and procedure. -
. fordeéclaring Amuppur dlstnct as schieduled area. Aforesald exercise -
- shall be done by the respondent No. 1 within a penod of 60 days
from the. date of commumcatlon ‘of the order; - :

2. After reference is made by the respondent No 1tothe
President, the respondent No 1 shall await final verdiét fromt the *

e
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President in this regard and thereafter shall proceed in accordance
with the presidential notification, and proceed with in accordance -
with the provisions of Section 129E of the M.P. Panchayat Raj

* Avam Gram Swaraj Adh1myam 1993. i

3. Till the matter is finally decided by the President, the election
" of the office of Presrdent, Zila Panchayat, Anuppur shall remain in-
. abeyance

4,  The appellant in W.A. No. 658 of 2006 preferred Special Leave: Petition No.
19191 of 2005 and the Apex Court passed the following order :

| "The direction of the High Court that till the President, the election
of the office of President, Zila Panchayat, Anuppur in abeyance is
stayed till further orders

Counter affidavits and vakalatnama be filed wrthm two weeks
" thereafter."

5 Rtis worth noting at that time the enactment of the 'Madhya Pradesh Uchcha
Nyayalaya (Khandpeeth Ko Appeal) Adhiniyam, 2005' had not come into force and
after its coming .into force, ‘the following order was passed by the Apex Court :

"In view of the remedy of intra-court appeal being now available as
" aresult of the enactment of the Madhya Pradesh Uchcha Nyayalaya -
(Khandpecth ko Appéal) Adhiniyam, 2005, we are not inclined to
_ entertain this special leave petition under Article 136 of the
" Constitution of India. The special leave petition is, thus, dismissed
with liberty tothe petitioner to approach the High Court

. The interim protection granted by ﬂns Court will contmue for a
period of two months."

‘ We :havé narrated the said a'spect only to indicate the chronology.

6. Wehave heard Mr. T.S. Ruprah, learned Additional Advocate General for the
appellants in the State Appeat and Mr. N.S. Kale, learned Semor Counsel assisted
- by Mr. Greeshma Jain in W.A. No. 658 of 2006 and Mr. AM. Tnved1, learned
Senior Counsel with Mr, Ashish Trivedi, Advocate for the private respondents in
_ W.A.No. 1364 0f 2006. We have also heard Mr.S.C. Sharma, léamed Senior Counsel
with Mr. S:N. Pra]apatr Advocate for the respondent No. 5in WA No. 658 of
~2006.

7. - Itis subnutted by Mr. Ruprah leamned Addmonal Advocate General dnd -Mr.
N.S. Kale, learned Seniof Counsel along with Mr. Greeshma Jain, Advocate that
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unless there is a notification in respect of district Anuppur By the President of India

‘in exercise of the power under Fifth Schedule to the Constitution of India, the State

cannot reserve the office of the District Panchayat for Scheduled Tribes despite the
fact that the District constitutes.of all the tahsils which have been declared as
Scheduled Areas. The learned counsel for the- appellant submitted that besides what
has-been notified by the Gazette on20.2.2003 , nothing cari be added to it or extracted
from it by the executive. It is urged by them, the learned single Judge has committed
the error by directing the.State Government to refer the matter to the President in

.accordance with law and procedure for declaring Anuppur as a Scheduled Area

and even as‘su‘ming the same is' correct, there was no.justification to direct that till
the matter is finally decided by the President of India, the election of the office of
Président of Zila Pa.nchayat, Anuppur shall remain. in abeyance. It is proponed by
them that Anuppur as a district.cannot be regarded or treated as a Scheduled Area

because its constituents form a’Scheduled Area as the same is not permissible

within the Constitutional frame-work to treat a particular thmg with parhcular status
by any kind of inference.

8. Mr AM. Trived, Ieamed Senior Counsel being assisted by Mr. Ashlsh Trivedi,

Advocate, per contra, submitted that the order of the learned single Judge is absolutely
impeccable inasmuich as when the éntire area that constitutes the district has beén
declared as a Scheduled Area and the 'area’ being the térm vsed in the Fifth Schedule
to the Constitution, there would be no impropriety to declare Anuppur as a district,

the Schedled Area. The learned .counsel has invited our attention to Art. 243-M, .
 Article 244 and the Fifth Schedule of the Constitutiori to emiphasize that if the said

Constitutional provisions are read with studied scrutiny; there can be no scintilla of
doubt that dlstnct Anuppiir falls within the ambit and .sweep of Scheduled Area and
there is no-escape from the said conélusion. It is urged by the leamed Senior Counsel
that theré is no. need for the Presidential notification but the learned smgle Judge_ by
abundant caition, has directed the State -Government to tefer the matter to get the

maze elear and soundly and correctly has directed election to the office of the .

Pre51dent, Zila Panchayat, Anuppurio rema:m in abeyance He has ‘commended us
to the décisions tendeted in Samatha v, State of Andhra Pradesh’ and others1
Amarendra Nath Dutta v. State® (Full Bench) the decision dated 12, 42007 rendered

in (Neeraj Kumar Sharma v. State of M.P3) decided by D1v151on Bench of this

Court, and Jagannatk V. State of ] Maharashtra“

9.  The spinal and seminal issues that really emanate for eonmderatlon 1 these
two appeals are: -whether the district. Anuppur stands declared asa Scheduled Area .

because its constltuents havé: been declared as Scheduled Areas and whether the
Court while exerclsmg power under Arl:xcle 226 of the COﬂStltuthll can express an

(1) 1997 AIR SCW 3361 . <+ {2y AIR 1983 Patna 151

(3) W:P. No. 3138 of 2007 g (4) AIR 1963 s.C. 728

uf-
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opinion in that regard and direct the State Government to move inthat dlreetmn to
“refer the matter to the President of India and till then, direct stay of electlon to the
oﬂice of President of Zila Panchayat.

10. Article 244 of the Constitution occurring in Part-X reads as under :

“Art. 244. - Administration of Scheduled Areas and Tribal
Areas:

{1) The provisions of the Fifth Schedule shall apply to the’
administration and control of the Scheduled Areas and Scheduled
Tribes in any State, other than the States of Assam, Meghalaya and
Tripura.

(2) The provisions of the Sixth Schedule shall apply to the
administration of the tribal areas in the State of Assam, Meghalaya
and Tripura and the Union territory of Mizoram.

Clause (1) makes the applicability of the 5th Sch. to the (a) Scheduled
Areas, and (b) Scheduled Tribés in States other than Assam and
Meghalaya e.g.; the Scheduled Areas in Bihar, Gujarat, Madhya
Pradesh, Orissa, Madras.(Godavari Agency). The 'Scheduled Areas'
are such Areas in these States as are specified by the President
under Para 6 of the-5th Sch. post." _

Clause (1) of Article 244, as is perceptible categonca]ly prov1des that provisions of
Fifth Schedule shall apply to the administration and control of the Scheduled Areas
and Scheduled Tribes in any State. Part-B of the Fifth Schedule relatesto'administration
and control of Scheduled Areas dnd Scheduled Tribes. Paragraph 4 of the same
deals with Tribes Advisory Council. Para 5 deals with law applicable to Scheduled
Areas. Part-C which deals W1th Scheduled Areas, containis para 6 and the same
reads as under ; .

"6. Scheduled Areas - (1) In this Constitution, the expressmn
'Scheduled Areas' means such areas as the Piesident may by order
declare to be Scheduled Areas.

(2) The President may at any time by order :

(a) direct that the wholé or any specified part of a Scheduled
Area shall cease to be a Scheduled Area or a part of such an area;

[(aa) increase the area of any Scheduled Area in a State after .
consultation with the Governor of that State;}

(b) alter but only by way of rectiﬁcatlon of boundanes any
: Scheduled Area; ,
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(¢) on any alteration of the boundariés of a ‘State of on the
admission into the Union or the establishment of a new State, declare
any territory not previously included in any State to be, or to form
part of a Scheduled Area;

. [(d) rescind, in relation 10 any State or States, any order.or orders
made under the paragraph, and in consultation with the Governor
of the State concemned, make fresh order redeﬁmng the areas which.
are as to be Scheduled Areas;]

and-any such order may contain such incidental and consequential
provisions as appear to the President to bé necessary and proper,

" but save as aforesaid, the order made under sub-paragraph (1) of
this paragraph shall not be varied by any subsequent order."

In this context, we may refer to Article 243-M, which provides that nothing in
the said part shall apply to the Scheduled Areas referred to in Clause (1) and the
Tribal areas referred to in. Clanse (2) of Article 244. The provisions ‘of 1996 Act
(Act 40 of 1996) deals with extension of provistons of Part IX of the Constitution
relating to the Panchayats to the Scheduled Areas. Section (2) reads as under:

", Definition : In this Act, unless the context Gtherwise fequires, |
'Scheduled Areas’ means the Scheduled Areas as referréd to in
.clause (1) of Article 244 of the Constitution."

Section 4 'of the Act of 1996 carves out exceptlons and mochﬁcanon 1o Part IX
of the Constltutlon .

11.- Section129-E of the 1993 Athmyam reads ds under
"Sectlon 129-E - Reservatlon of seats::

(1) The rcservat:on of scats for Scheduled Trlbes in. every )
Panchayat in Scheduled ‘Area shall be in proportlon to their
respective populatlon in that Panchayat -

Prowdcd that - reservahon for Scheduled Tnbes sha]l not be less
than: one-half of the total number of seats: -

Provided fiarther that, ail seats of Sarpanch or Premdent, as the
. casenay be, of Panchayat at all levels in- Scheduled Areas shall be
reserved for members of Scheduled ‘Tribes: '

.. (2) ' The State Government mdy nommate persons belonging to
such Scheduled Tribes ashave no representatlon in a Parichayat in
. the Scheduled Areas at the intermediate level: orin a panchayat in". -
the: Scheduled Areas at the district level,

- -

———— ——— e e e - — oy
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Provided that such nomination shall be.exceed one-tenth of the _
" total members to be elected in that Panchayat :

(3) Ina Panchayat in Schediled Areas such number of seats
shall be reserved for persons belonging to other backward classes,
which together with the seats already reserved for Scheduled Tribes,
and Scheduled Castes, if any, shall not exceed three—fourths ofall -
the seats m‘that -Panchayat.” .

Ona perusal of'the afo_resald provisions, It is clear as noon day that the concept

" - of reservation would get attractéd once there is ati order by the President declaring
. such-area to be a Scheduled Area. Submission of Mr. Ruprah, leamed Additional
Advocate General and Mr. Kale, learned Senior Counsel is that there has been no

declaration in respect of district Anuppur. Per contra, submission of Mr. AM.
Trivedi, learned Senior Counsel is that once there has been a notification of areas
which are Scheduled Areas and they constitute a district and the State Government
has reserved all the offices of the said Pacphayats and Janapad Panchayits for
Scheduled Tribes, and hence, a distinction cannot be drawn in respect of Zila
Panchayat In this context, we may refer with profit to Article 243-B, which reads
as under; .-

"Article 243-B. Con’stiwtion of‘Pauchayats :
(1) There shall be constituted in every State, Panchayats at the'

vﬂlage intermediate and district levels in accordance with the
prowsmns of this Part.

'(2) Notwithstanding, anythlng in cléuse (1 ')’, Panchayats at the
intermediate level may not be constltuted in a State having a
population not exceeding twenty lakhs.” : :

12. Artwle 243-C of the Constitutioh deals w1th composmon of Panchayats Sectlon
2 (xvn) of the. Adhiniyam defines 'Panchayat' 4s uiider :

“(m) . 'Panchayat' means a Gram Panchayat a Ja.npad
Panchayat or a lea Panchayat, as the case may be."

13. From the aforesald, It is clea:r as crystal that there is. a. clear cut dxstmctlon
between varioiis categoriés of Panchayats at various levels. In the case of Samatha.

_(supra), their Lordships opmed that the word ‘regulate’ used-in A P. Scheduled Area

Land Transfer Regulation (1:0£:195 9) in respect of allotmént of-land. o members of
Scheduled Tnbes i Scheduled Area in Fifth Schedule vide clause (a) of sub-para.
(2) of Para 5 must be read as a whole 10 ensure- regu.latlon of the land only to and

- among ‘the membérs -of the’ Scheduled Tribes in the.Scheduled area aiid there is
implied prohlbltlon on the State's power of allotment of its land to. non—tnbals in the
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Scheduled Areas. In our cons1dered opinion, the said demsmn is of no assistance to
the leamed counsel for the respondents.

14. In the decision rendered in Amarendra Nath Dutta (supra) the Full Bench of
Patna ngh Court m pa.ragraph 37 has held as under:

"37 AsT havc alrcady pointed out, the Amendment Act by its
own terms and by its own force, does not inélude any arcas within
the Scheduled areas. Whether any particular area shall or shall not
* be included within the Scheduled areas is a matter ‘which rémains
witliin the discretion of the President even after the amendment. If
a new aréa becomes a part of the Scheduled'area,_ it is because in
the exercise of the power under sub-paragraph (1) conferred upon
the President by the Constitution makers themselves, the President
" has detenmned that it should be so. Therefore, the deprivation of
the nght to be governed by laws made by their elected
representatives-occurs pnmanly and directly due to the act of the
_President, in exercise of power conferred upon him by the original
€onstitution, and not by the Amendment Act. The Amendment
cannot, therefore, be regarded as destroying, or ‘damaging the
" democratic- form of Government.' .

" The said enunciation of law, in our considered opinion, does not improve the
case of the respondents. On the contrary, it interprets Part-C of Fifth Schedule jn a
manner, which-does not sub-serve the cause of the respondents. In paragraph 40,
the:r Lordshlps have held as under

140, The power “of redefining the Scheduled aréas is a very

- general and wide power. The areas may be redefined by
excluding areas whmh have been included and/or by including
areas which were orlgmally fiot included within the Scheduled
areas, for the power to fedefine is simply the power to define
once agdin. Clause (2) of paragraph 6 does not lay down the
circumstances under which the President may rescind the

) prevmus Order or Orders made under Paragraph 6, nor does if
impose any limitation or restriction on the said power of the
President. How the areas should be redefiried and, which areas -
should be included in Scheduled areas and Wthh should be left
out is apparently left to the absolute discretion of the President.
Prima facie, therefore, the Order has been made within the
scope of the powers conferred and does not violate any limitation
or restriction imposed on the exercise of that power. It seems. -
therefore, that the declsmn of the President regarding the areas,

it
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which are to form the Scheduled Areas is not open to quest:lon
and tojudicial scrutiny.” .

It is discrenible that the Premdent'by notification dated 20.2.2003 at Serial No.
13, which related to Madhya Pradesh, had substitutéd the entry as under"

" "13. Pushparajgarh, Anuppur, Jan:han, Kotma, Jarthpur Sohagpur
and Jaisinghnagar tehsﬂs of Shahdol district."

‘What is contended by Mr. Tnved1 is that when the Presidential’ Order included
Anuppur in the Scheduled Area, the State Govertiment cannot exclude it. The
aforesald submission, in our considered ¢ opinion, is unacceptable ‘What was included
in the notification dated 20.2.2003, by which the President rescinded the Scheduled
Area of order of 1977 is a. subsntutlml Anuppur which was a Tahsil has become a
part ‘of Scheduled ‘Area. Anuppur was part of Shahdol district at the time of

" * notification. The State Government has bifurcated District Shahdol into two-districts

Shahdol and Anuppur. It is propounded by Mr. Trivedi, if Anuppur is not regarded as
a Scheduled Area, there will be 4. flagrant violation.of the Constitutionial Scheme. Tt
is worthwhile to state here Anuppur which was included as a Scheduled Area as
one of the Tahsils of district Shahdol and is still tréated as a Scheduled Area and all
-Gram Panchayats and Janpad Panchavats of Anuppur Tahsil are reserved for
Scheduled Tribes. Anuppur has at present become a. District consisting of four
Tahsils, namely Anuppur, Pushprajgarh, Jaithari and Kotma. The four Tahsils still
maintain their status as Scheéduled Areas but Anuppur, as a. district, has not been
regarded as a Scheduled Area. As has been stated earlier, the Zila Panchayat is
meant for-the district. It has a different entrty

15. Theleamed ccnmsel for the respondents would submltthatthe declsron rendered -

in Neeraj Kumar Sharma (supra) would apply with-full force to the instant.case. In .
the aforesaid case, a Division Bench was interpreting sub-section (2) of Section 3 of
the M.P. Cooperanve Societies Act, 1960 (for short the Act of 1960) .and in that

" context, the Division Bench refernng to the powers. conferred by the First Schedule -

under the Act of 1960 expressed the opinion that the Deputy Registrar, Shahdol can -
exercise of the power of the Registrar under Section 49 of the Act of 1960 in
Shahdol district which included the present- district of Anuppur, In our ¢onsidered
opinion,, the said decision was rendered in a different. context altogether and that is
of no assmtance to the learned eounsel for the respondents :

16.- Ona readmg of the Constltutlonal scheme we are of the con51dered oplmon
_ that unless there i isa declaratlon by the Presrdent it Part-C of the Flﬂ'.h Schedule an.
area cannot form a part of Scheduled Area. The constitutents having already been
declared Scheduled areas are maintained as such. The district.has a different Unit
for the purpose of election under Artlcle 243-M of the Constitution, The concepts of
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'Zila Panchayat and reservation are different things. It is not an arithmetical concept
by which one can arrive at a conclusion that when all the tahsils constitute as.a
district, the district must be regarded as.a Scheduled Area, specially, for the purpose
of election of Zila Panchayat. We are not persuaded by the said argument of learned
senior counsel for the respondents

17. The learned single Judge has observed that the errure purpose of declarmg the
Scheduled Area is to-comply with the Constltutlonnl prowsmns of Article 244. It is
within the discretion of the President. A posmvc act is required to be done: The
‘Court cannot substitute the said action or issue a mandarius by taking recourse to

conceptual inference. What is urged by the leamed counsel for the rcspondents is »
that unless the office of the President of Zila Panchayat Anuppur is declared as

reserved for Scheduled Tribes, the entire purpose of Section 129-E of the Adhiniyam

shall‘be frustrated. We are afraid e cannot subscribe to the said view. Section 129-E

cannot over-ride the Constitution. Ithas to follow it till the district Anuppur as aarea
or unit is declared as-a Scheduled Area for the purpose of election of Zila Panchayat.
‘In ouir considered opinion, it cannot be regarded as a Scheduled Area by deductive
or syllogxstlc process.

18. At this juncture, we may note w1th profit that Mr, Ruprah, learned Additional

Advocate General has ‘submitted that the State Government has forwarded its
recommendation o the Union of India. The Union of India has not been made a

party, Be that as it may, as the State Government has. already forwarded, it shall |

pursue the samme with the Union of India and‘appropriate decision may be taken in
that regard. .

19. Inview of the aforesald premises, the writ appeals are a]lowed in part and the
" directions contained in clauses (2)and (3) in paragraph 11 of the 1mpugned order are
set aside. There shall be no order as to costs.

-

- Appeals .aIlowed in part.

-
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- Before Mr. Justice Arun Mishra

N - 28 February, 2007 L
" RAMDAYAL . o Aljpellant*
v. . ' . -
HARI SINGH - ... Respondent

Guardlan and Wards Act: {(VIIX-of 1890)~Sections 7, 8—Custody of child—Son
of applicant/respondent died in a road accident leaving behind his
.12 years and 10 years old daughters and wife-Wife took the
youngest daughter with her—Wife remarrying and started living
separately—Youngest daughter living with lier maternal grand father
- .at a different place where there is no eduéational facility~Maternal
grand father of the girl also convicted in a case of murder of which
appeal is pending-Held-Re-marriage does not disqualify mother
for claiming custody of child-However mother cannot. always claim
superior custody rights—Mother has not claimed custody of the
girl-Mother residing separately in a different village-No
educational facility where girl is residing-Proper -education is one -
of the main consideration-Grand Father residing at Sehore which
is ‘District Head Quarter having educational facilities-Elder
. daughter already livig with her grand father and getting proper
educaiton-1t is proper that they should not part with company.and
it is in théir welfare if they live together—Court below rightly handed
over the custady of girl to her grand father—Appeal dlsmlssed

It is not in dispute that mother has performed re -marriage and is re51dmg at
Village Bamuliya not at Village Alampura where Ku. Nidhi aged 10 years is residing.
Ku. Nidhi is- not admittedly: residing with mother. Mother was called in the Court,
she was having an infant child'in her lap born out of re-marriage. Mother isnot at all™
looking after Ku. Nidhi. It js. also clear that there s no school facility available at
village: Alampura where appellant resides, Ku. Nidhi has to go to village Barkhedi to-
attend a school 'whereas proper. education facility is available at Sehore which is a
District Headquarter and a house has also been constructed by grand father at
proper Sehore for proper education of béth girls Ku. Neha and Ku. Nidhi; thus

considerinig the significant aspect that better education facility is available at Sehore
as compared to village Barkhedi and non availability of education facility at'village

Alampura tilts the balance in favour of Hari Singh. Proper education facility is one

of the mam conmderaﬁon in the matter of welfare of. the ch1ld

‘Ttis true that re-marriage- does not dlsquahfy the mother for clamnng custody

~ of childasheld bythe Apex Court in Kumar V. Jahgirdarv. Chethana Rainatheertha

(supra) At'the same time the:Apex Court has held that mother cannot always <laim
* M.A. No. 4166/2006 {3) -
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superior custody nghts As in the instant case mother herself is not clarmmg custody.

of the child, the ratio of aforesaid decision is of no help to the appellant

It is also not in dispute that one of the daughters Ku. Neha aged 12 years an

elder sister of Ku. Nidhi is residing with her grand father Hari Singh.and obtaining
proper education-at Sehore. As both the girls are'aged 12 years and 10 years, it is

: consrdcred proper that they should not part w1th the company and it would be better
for theif welfare if they live together o : (Paras 7, 8 &9)
Case Referred :

Kumar V. Jahgzrdar . Chethana Ramatheertha (2004) 2 SCC 688.

Chandrahas Dubey for the appellant

Nagendrg Smgh Solanki, for the respondent.
Curadv.vult.
ORDER

ARUN MisHRa, J :~This Misc. Appeal has been filed under section 47 of the

Guardians and Wards Act, 1890. Appellant Ram Dayal maternal grand father of

Ku. Nidhi has claimed her custody. The Court below has allowed the application
filed by Hari' Singh respondent under section 7 read wrth section 8 of Guardians and

~v; Wards Act.
. 2. Itis not in dispute that mamagc of Rekha was performed with late Indrapal "

Singh Sfo Hari Singh more than 13 years before. Two daughters namely Ku. Neha
aged 12 years and Ku. Nidhi aged 10 years were born out of wedlock. Indrapal had
died in anaccident dated 22.1.1996. Tt is not in dispute that Rekha the mother of Ku.

Neha and Ku. Nidhi has performed re-marriage (Natra) with one Makhan Singh of .
Village Bamuliya and she is residing separately at Village Bamuliya, not with ariy of -

the daughter. An elder daughter Ku. Neha is living with grand father Hari Singh, he
field an appli¢ation under section 7 read with Section 8 of Guardians and Wards Act
submitting that both the daughters after death of Indrapal Singh lived with himie.
grand father for their proper education. He got a house constructed at Bhopal Naka,
Sehore and has shifted for the purpose of education of grand daughters to Sehore.
Ku. Neha was obtaining education in Class 5th whereas Ku. Nidhi was also obtaining
education. Rekha had taken one of the daughters Ku. Nidhi to village Alampura
where Ram Dayal materhal grand father resides. Rekha has performed re-marfiage
and was residing at Village Bamuliya not at Village Alampura with Ku. Nidhi. Custody

of Ku. Nidhi has not been handed over by Ramdayal to Hari Singh. On account of .

consideraticn of remarriage Ram Dayal has obtained a sum of Rs. 50,000/-. The
future of Ku. Nidhi was not safe with Ram Dayal. Considering the welfare of Ku

Nidhi custody was prayed by Hari Singh. It was submitted that for proper.
development and education it was mecessary that Ku. Neha and Ku. Nidhi live

VW
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together, a house has been constructed at proper Sehore Town by grand father for
proper education. Grand father was having substantial agricultural land whereas
Ram Dayal maternal grand father and his two sons have been sentenced for life
imprisonment ina case of murder of which appeal is pending in'the High Court. The
maternal grand father owned only 5 acrés of land and was residing in a village
whereas the grand father was having 13.5 acres of land, which was sufficient for
proper looking after of Ku. Neha and Ku. Nidhi and used to reside in a-town.

3. Application was contested by the maternal grand father Ram Dayal‘, it was
admitted that Rekha had performed re-marriage and he was looking after Ku. Nidhi.
No consideration was received by him in lieu of re‘marriage (Natra) of Rekha. He
was having 7.828 acres of agricultural land and was in financially sound condition to
look after the interest of Ku. Nidhi. She was obtaining education at village Barkhedi
ancarby village as such it was prayed that application filed by Hari Singh be dismissed.

4, 'The Court below as per impugned order has ordered handjﬁg over of the
custody to the grand father. The order has been ass_giled in this appeal. |

5. Shri Chandrahas Dubey, leaméd cotnsel appearing for appéllarit has submitted
that mere performance of Te-marriage does not disentitle the mother, custody of
child. Desire of mother has t6'be given due weightage with respect to custody of
child as mother want-that child should reside with maternal grand father. Handing
over of the‘custody to the grand father-is bad in law. He has placed reliance on a

. decision of Apex Court in Kumar V. Jahgirdar v. Chethana Ramatheertha'. He

has further submitted that Ku: Nidhi was cbtaining education in a nearby School at
Village Barkhedi. Appellant was having substantial land and was properly looking
after Ku. Nidhi as such impugried order be. set aside: .

6. Shri Nagendra Singh Solanki, learned courisel-appearing for respondent has
submitted that no case for interference in the impugned order is made ot as the
mother of: Ku. Nidhi has admittedly performed fe-marrjage.and she is not residing
with KT.IN.ldhl at Alampura. There is no school at Village Alampura as sich she
has to go to nearby Village for obtaining education. It cannot be said that ij nearby
village-she is able to.obtain proper education whereas grand father has éonstructed
a house at Bhopal Naka, Setiore, which is a grown up town and Ku. Neha aged 12.
years1s residing WIthgrand father, Welfare of both the sisters require$ that they
should live together in company of each other. Grand father is looking after Ku.
Neha aged 12 ‘yeats as such it would be proper that both the sisters aré brought up
together in atown where proper.education and other facilities are available.-Coming
tomeans of maintenance, agricultural land held by Hari Singh is more as compared
to agticultural fand held by Ram Dayal. In the facts and circumstances,of the case,
no case: for interference in the order is made out. : S
(1) (2004) 2 §CC 688 ’
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. 7. Ttis not in dispute that mother has performed re-marriage and is reéiding at

Village Bamuhya not at Village Alampurawhere Ku. Nidhi aged 10 years is residing.
Ku. Nidhi is not admittedly residing with mother. Mother was called in the Court,
she was having an infant child in her lap bomn out of re-marriage. Mother is not at all
looking after Ku. Nidhi. It is also clear that there is no school facility available at
village Alampura where appellant resides, Ku. Nidhi has to go to village Barkhedi to
attend a school whereas proper education facility is available at Schore which is a
" Distriét Headquarter and a house has also been constructed by grand father at
proper Sehére for proper education of both girls Ku. Neha and Ku. Nidhi, thus
consniermg the significant aspect that better education facility is available at Sehore
as compared to village Barkhedi and non availability of educaiton facility at village
Alampura tilts the balane in favour of Hari Singh. Proper education facility is one of
the main consideration in the matter of welfare of the child, thus welfare of Ku.
Nighi lies in obtammg proper education by residing at Sehore along with Hari Smgh
and her sister Ku. Neha not at village Alampura where no education facility is
available and she has to go to a different village. Barkhedi to obtain education.

8. Itis true that re‘marriage does not disqualify the mother for claiming custody -

- of child as: held by the Apex Court in Kumar V. Jahgirdarv. Chethana Ramatheertha
(supra). At the samie time thé Apex Coiirt-has held that mother cannot always claim
superior custody rights. As in the instant case mother herselfis not claiming custody
of the child, the ratio of aforesaid decision is of no‘help to-the appellant.

9, Itis also not in dispute that oné of the daughters Ku. Neha aged 12 years an
elder sister of Ku. Nidhi is residing with her grand father Hari Singh and obrtalmng
proper education at Schore. As both the girls are aged 12 years and 10 years, it is
“considered proper that they. should not part with thie company and it wonld be better
for their welfare if they live together. Ku. Nidhi can obtain better education along
with Ku. Neha at Schore so that she mdy not leg behind. Circumstances are not
such to permlt both the sisters should reside separately

10. Thus the Court below has rightly found that welfare of Ku, Nidhi is inresiding

with grand father as such custody has been rightly ordered to be handed over to -

him. Financial aspect has also been tdken into con51derat10n and comapa:auve 11teracy
in the family.

11. Intheoverall facts and circumstances of the case, the order paséed is found to
be proper. No case for interferenice is made out. Thus 1 find appeal to be devoid of
merit, same is dismiissed. No ordeér as.to costs.

’ Appeal dismissed.
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Befare Mr. Justzce Arun M. shra & Mr. Justtce KS. Chauhan

3 May, 2006
SHADAB ‘GRIH NIRMAN SAHKARI SANSTHA MARYADIT,
BHOPAL - ‘ ., Appellant*

PARITA GRIH NIRMAN SAHKARI SAMITI MARYADIT 7
BHOPAL & anr. . ".....Respondents

A.  Civil Procedure Code AV of 1908), Order 7, Rule 11, Court Fees Act,

1870, Section 7-Valuation of suit property—Appe]lant filed suit for
declaration of sale-deed as void and also for possession—Sale Deed
“was -executed for a consideration of Rs. 18 lacs—Suit valued by
plaintiff at Rs. 18 lacs—Defendants in application under Order 7
Rule 11 raised objection that as houses have been built and other
development activity has taken place the present value of property
is not less than Rs..8 Crores—Trial Court held that ad valoram
Court Fee on viluation of property is payable~Held-Earlier in writ -
petition it was directed that ad valoram Court Fee is payable on
Rs. 18 lacs—Whether the valuation of the land has increased is a

question of fact and cannot be decided as preliminary issue-Trial -

Court directed to advert to question of valnation at the time of
final decision lf it is ralsed in written statement,

B.  Civil Procedure Code (V of 1908), Order 7, Rule 11, Indian L1m1tatlon
Act, Section 14, Article 56, Co- -operative Societies Act, M.P. 1961,
Section 64-Rejection of Plaint—Question of Lxmltatmn is mixed

*, question of fact and law-Suit filed by- appellant for declaration that
sale deed was not binding being void-Sale deed executed on
2, 12. 2000—Cons1deratmn amount was to be paid in installments
by way -of post dated cheques—Last mstallment was payable on
710 2002—Cheque not handed over nor consideration amount paid
in any other mode-Trial Court dismissed suit as barred by -
limitation while deciding it as prehmmary issue~Held-It is not the
case that even in case of default of one installment, entire’ amount
became recoverable—Not possible for plamtlff to know that intention
of deferidant was. not to make the payment in future-Suit was filed
“within 3 years from the date of last installment—Dispute raised. by
. plaintiff before Registrar Co- -operative, Societies was dismissed
for want of jurisdiction~All questions being mixed questions of
facts and law could not have been decided by way of preliminary
issue—Dismissal of suit as barred by time set aside—Trial Court
directed to decide the issue of limitation after recordmg ev:dence

* EA. No. 957/2006 @')
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C. Civil Procedure Code (V of 1908), Order 7, Rule 11 Co- operatwe
Socletles Act, M.P., 1961, Section 94—Legal Notice to Registrar
Co-operative SOCletleS—TI‘lal Court dismissed the suit for want of
notice under Section 94 to Registrar Co-operative Societies—Held—

Trial Court ignored the plaint averment that legal notice was served

on 17.6.2003-Dispute whether notice was given or not is a question
-of fact which could not be decided as preliminary issue-No
averient in plaint with respect to business .of deéfendant No. 1-
Question whether notice was mandated cannot be decided as
preliminary issue-Defect of notice could not have been gone into
at preliminary stage-Trial Court directed to decide the question
after recording evidénce—Appeal allowed.

Earlier the matter bas travelled to this Court, this Court held in W.P. No.3615/ -

2006 and W.P. No. 4199/2006 as per order dated 20.5.2006 that ad valorem court
fee was required to be paid at Rs. 18 lakh, the valuation of the sale-deed. If it was
a case that valuation of the land had increased to Rs. 8 Crores. apprommately and it
was tiecessary to make the payment of court fee for possession. It appears prima
Jfacie that ad valoren court fee paid as per valuation of the sale-deed was enough.

Valuation at present whether it was. 8 crore was a question of fact, it could not have
been decided as preliminary issue. Trial Court has to decide such question 6f valuation
not as preliminaty issue if it is raised in written statement it would be adverted to
- only at the time final decision after recording evidence.

Coming to the question of limitation, in our considered opinion, this question

being mixed question of law and fact could not have been decided as a preliminary.

issue, in the peculiar facts and circumstances of the case considering thé nature of
transaction, as per the plaint the sale consideration was not to be paid at the tite of
execution of sale-deed or 2.12,2009. The sale consideration was required to be paid
w.e.f."7.:7.2001 on 7th day of each of succeeding month by way of post dated
cheques. Installments were to be over on a subsequent date on 7.10.2002. Thus, it
was not possible for the plaintiff as per the plaint averments if averments are taken
to be correct; to know that intention of the defendants was not t6 make the payment
"in future in installments and it is not the case that even in the case of default of orie
instaliment entire amount became recoverable at once. Thus, prima facie the suit
was filed within a period of 3 years from the date of last installment and dates of
several installments fell within the zone of 3 years. We hold that it was not proper
for the trial Courtto dismiss the suit as barred by limitation at threshold under Order
7 Rule 11 of the C.P.C. Apart from that may be for the first time plea has been
raised for invoking section 14 of the Limitation Act, it is apparent from averments
made to the plaint that the dispute for declaring the ‘sale-deed as void was raised

before the Reglstrar Cooperative Societies, it was dealt with by Dy. Registrar, the
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nominee of the Registrar, the period spent in proceedings under section 64 was

claimed to be-excluded for con51dermg the aforesaid plea also, it was necessary to

record the evidence, consider the pleadings made in the application filed u/s 64 of -
the Act, the issues involved and the order passed in‘the dispute u/s 64. It was also to'
be considered whether such a dispute was raised bona- fidély and perused with due

diligence and good faith. All these questions being mixed questions of law and fact

could not have been decided by way of preliminary issues, thus, we have no hesitation

in setting aside the dismissal of the suit as barred by limitation and we direct the trial

Court to decrde the questlon of ]m:utat:lon also-after recording evidence at the time of

final hearmg

Coming to the question of want of notice and. consequently mmntamablhty of
suit : Section 94 of M.P. Co-operative Socicties Act envisages a notice to be served

] on the Registrar, Cooperative Society in order to institute a suit against a society or

any of its officer. We set aside dismissal of the suit. for want of notice on 'several
grounds. Firstly there is an averment made in paragraph 18 of the plaint that requisite
legal notice was served on 17.6. 2005. Trial Court has ignored this as per and the.
averment made in paragraph ‘18, ‘Secondaly, if it was disputed that requisite legal
noticé was not given. This being mixed. question of law and fact whether requisite
legal notice was given or not, could not have been decided as a preliminary issue,
Thirdly, it has to be gone into what is the businéss of defendant society. There is no
averment made in the plaint with respect to business of defendant No. 1, its bye- °
laws, if any or purpose of establishment is not on record This being. posmon the

question could nothave been adverted to as a preli issue. It was also NECEsSary
to consider whether the suit filed was with respect to the business of the society
deferidant No.. 1. Further question ‘was fequired to be-gone into whether the suit.
filed for payment of conmderatron, declaring the sale-deed to be void, payment of
consrderatlon, restoration of possession,.was within' the realm of constitution,

mariagement or busmess of the society fot which notice w/s 94 was mandated.

These questions could not have been decided as a prelumnary issued as it-was

’averrcd in‘the’ plamt paragraph No. 18 that requisite notice was gwen

Aswe ﬁnd asper the averments made inthe plamt, notice was served, Reglstrar
was approachcd, it was not proper for the trial Court to dismiss the suit at threshold
on the aforesa1d ground treating it as a‘preliminary issie. Trial Court is directed to
dec1de the issue ‘at a later stage of final decision, question whether rioticé was
served, if not what prejudice was caused. The defect of notice if any could not have

~ béengoneinto’ata prellmmary stage; such question ought to be. dedided. at the time -
of ﬁnal decwlon of the case aﬁer recordmg the, ewdence

oo _ ) L ©o . (Pamas, 10& 1-1) .
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Balasar:a Construction (P) Lid. v. Hanuman Seva Trust & ors. (2006) 5
SCC 658, Ramti Devi (Smt.) v. Union of India; (1995) 1 SCC 198, Prem Singh:&
ors. v. Birbal & ors.; (2006) 5 SCC 353, Sukaloo & anr. v: Punau; AIR 1961 MP
176, Chhotelal Hanuamanprasad Gupta v. Deputy- Reg:strar Co-operative
Societies Indore & ors. 1976 MPLJ 577=1976 JLJ (SN) 53, Secretary, M.P. Rajya
Hath Kargha Bunker Samiti ﬂl/[aryadtt) Gopalbagh, Jabalpur and anr. v.’

Kapoorchand & anr: 1977 (1) MPWN 17, Pahad Smgh V. Smt Rajkumari Dubey,

" 1996 RN 104, :
" KN, Fakhruddin & Harvmder Smgh for the appellant

Ravmdra Shrivastava, Ashok Lalwani &. Mano; Sharma for the

. respondents
JUDGMENT

. The' Judgment of  the Court:. was delivered - by,
" ARUN Misur4, J : This appeal has been filed by Shadab-Grih Nifman Sahkari

. Sanstha Limited, calling in question legality of an orderdt 5.10.2006 passed by the .

- 6th Additional District Judge, Bhopal in Civil Suit No. 268-A/2006, thereby fejecting
- the plamt under Order 7 Rule 11 C.P.C. on preliminary issues.

T2 Plamtlﬁ' ShadabGnthnanSahkanSansthaantedﬁledasurtseelung X

declatataion that the sale-deed dt. 2.12.2000 being void was not binding over the
_ plaintiff. Alterfiatively, relief was prayed that consideration for which land was sold
_be ordered to be paid along with interest. Permanent proh1b1tory injunction was also

claimed restra.mmg the defendants from selling the constructed bungalows and further -

developmcnt activities. Tn addition- prayer was alsomade for restoratlon of p ossession
: along with costs,

3. Iti is necessary to refer to.the plaint averments. in, extenso for the reason that

the plaint has beén rejected at the threshold at the preliminary stage wrthout filing of i

written statement. In the plaint it has-been averred that the plaintiff was ‘aregistered

Cur, adv vuh‘ '

!g_-
I

I}
S

i

by

housing construction cooperativé socletyregxstered on 4.11.1982. The society owned "

12 acres of land comprised in Survey No. 7/3/1, 7/3/2 and 7/3/3 to be sold to defendant.
No. 2 on 2.12.2000 consideration of Rs. 18 Iakh was fixed. Consideration was

agreed to'bé-paid with the sale-deed: by way of post dated cheques of Rs. 1 lakh, :

*each from 7.7.2001, on 7th of each succeedmg month till 7,10.2002, For 7:9.2002,

and 7.10, 2002 post dated"chéques in the sum of Rs. 2 lakh were issued. All the o

. chques were of Bhopal Cooperative Central Bank Limited, Branch Motla PaIk,

" Bhopal. Insplte of serveral demands made by the plalntxff the cheques ‘Were not
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- handed over nor sale consideration was paid in any.other mode. The defendant No. 1
- has defrauded the plaintiff. Defendant No. ! has entered into an agreement with

defendant No. 2 for development and construction over some part of the disputed
land, rematning afea was.vacant. As consideration was not. paid to plaintiff the sale-
deed ‘was illegal and void ab.initio. Without payment of consideration it was not
open to the defendant No. 1'to enter into an agreeinent with defendant no. 2 for
developmental activities. The plaintiff has-approached the Dy. Registrar, Cooperatwe
Societies by way of filing a dispute w/s 64 of the M.P. Cooperative Societies Act on
24.6.2002 for declaring the sale-deed as void, registered as Case No. E-21/2002 it
was dismissed for want of _]uIlSdICtIOIl on 15.4.2004. A legal notice was'served on
17.6.2005. Cause of action arose on 26.6, 2002whendefendantNo 1 indicated mabllrf.y
to make the payment of consideration. Cause of action also arose on 15.4.2004
when dispute filed v/s 64 was dismissed by Dy. Registrar for warit of jurisdiction,
further it arose on.12.6.2005 -when defendant no. 2 published a notice for sale of
bungalows constructed over the disputed Iand. Suit has been valued at Rs: 18 lakh,

- Ad valorem court fee of Rs, 1,13,800/- has been pald for permanent injunction suit °

has been valued atRs. 1, 000/ ad valarem court fee of Rs. 300/- was-paid.

4, Earher the matter has travelled to this-Court when trial Court had directed the
plamtlﬁ' 10 make paymerrt of ad valorem court feé. on the valuation.made on 18
lakhis as that was the valuation of the sale-deed. A: Writ Petition - WP No. 3615/

" 2006 was filed, Yet anothiet writ petition --W.P: No. 4199/2006 was filed by the-

defendant: assalllng same order. Both the writ petitions. were decided as per order .
dt. 20.5:2006. This Court held that since the plaintiff was party to the sale-deed,
there was no misrepresentation ‘to the contents of the sale-deed, as such plaintiff’

. was required to-make payment of ad valoren coirt fee, that order was upheld as -

questlon of valuation for other reliefs was not gone into by the trial Court whether it
was proper or not was left open to be decided by the trial Court along-with question
of limitation'as that: was raised for the first time inthé writ petition. by the defendants
it was 10 be decided by the tifal Court if: rarsed before it. .

The defendants raiséd three objéctions before the mal Court. Flrstly xihat the
valuatlon of the land was Elght Crore Forty Two: ‘Lakhs, on that ad valprem court
fee’ ought to. have been paid as thie plaintiff has «claiméd the relief of possession also.
Houses have been constructed, thus, Valuation has mcreased Second objectlon was
raised w1th respectto‘the suit bemg ‘barred by lnmtatlon The thiird objection ; astothe
mmntamablhty of the suit “for warnt-of serving notice t6 the: Reglsl;rar /s 94 of the
M.P. Cooperatlve Socxetres Act, 1960 (herema.ﬂer referred to as the "Act") was . -
also taken:

6'. The trial Court ds ‘per the mpugned ‘order ha.s upheld the: aforesald three
objecnons raised by the defendants It held that as the houses have been constructed
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~land has been sold to several persons it was no more an agriculture land, thus, the
plaintHf was required to make the payment of ad valorem court fee on valuation of
land. Sale-deed was executed on 2.12,2000. Suit could have been preferred within
a period of 3 years from the date of execution of the sale-deed. The suit has been
held to be barred by limitation. The Trial Court has further held that no notice u/s 94
of the MiP. Cooperative Societies Act was given to the Registrar, hence, the suit

*was not maintainable.-As the plaurt has been rejected, this appeal has been: preferred o

7. ShnK.N. Fakhruddm with: Shn Harvinder Singh learned counsel appearing on
behalf of the plaintifffappellant has submitted that these questions: being mixed
‘questions of law and facts could not have been decided at preliminary stage. ’I'hey
have relied upon thie decision in Balasaria Construction (P) Ltd. v. Hanuman

A

Seva Trust and others'. It was also submitted that there was proper valuatmn '

made of plaint as per the salé consideration of the sale-deed, even otherwise it was
not possible to determine the present valuation as claimed by the defendarits to be
more-than Eight Crorés at this stage without recording the evidence. Thus, order

passed by the trial court demanding ad valorem coutt fee as per the claim made by --

" the defendants was not proper. It was furthér submitted that the consideration under
the sale-deed itself required to-be paid by way of post dated cheques subsequent to
execution’of the sale-deed. Sale-deed was executed on 2.12.2000 whereas the
_ payment of sale consideration in installments had to commence w.e:f. 7.7.2001 and

** fo be completed by 7.10.2002. The suit was preferred on 23.6.2005. It was barred

not limitation as the suit was filed within 3 years from the last date of installment i.e.

7.10.2002. Apart from that it was-submitted by learned counsel that asa drspute ,-

was filed u/s 64 of the M.P, .Cooperative Societies Act before the nominee of the

. Registrar and it was not entertamed and dismissed for want of _]unsdrctlon as per -

the order dt: 15: 4.2004, the plamtlﬁ' was entitled for exlcusion of the said penod by
virtue of invoking section 14 of the Act. It was pursued bona ﬁdely diligently and

* was substantially for the same relref Thus, the suit could not have beén dismissed
" as barred by litnitation, It was further submitted that reqmsrte legal notice wiés served

on 17.6.2005 as averred in paragraph No. 18 of the plaint. As notlce was served and |

- -earlier a dispute was raised u/s 64 of the Act, same dispute was raised for which

riotice was served and suit was institated, Registrar had the full nétice as such the, - -
purpose of section 94 stood served, thus, even otherwise the ‘suit could not have

‘been dismissed for want serving hotice u/s 94. Apart. from that it was not a d1spute

touching conshtuﬁon, managemetit of business of the society. Consequently, na; notice '
u/s 94 was reqmred to be served on the Registrar. What was the business’of the- ]

'  defendants society was also essentially a question of fact as such these quesnons

'could not have been declded as prelrmmary issue.

8. Shri Ravmdra Shnvastava learned St. counsel appearmg w1th Shn Ashok

(1) (2006)5 SCC 658
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Lalwani and Shri Manoj Sharma controverted the aforesaid submissions. He has
submitted that relief for possession has been sought knowing fully well that the
houses have been constructed and other developmental actmty has already taken
place. Thus, it was incumbent to-value the suit for possession on the basis of present

=

value of the land. The land was no.more an agriculture land. Its present valuation

was not less than § crores, as‘such plaintiff ought to have paid ad valorem court fee
at that valuation. Suit was filed essentially for a declaration that the sale-deed was
void ab initio. Thus, limitation would commence under Article 59 or Atticle 113
from the date of its execution, not at any subsequent point of time. He has relied
upon decisions in Ramti Devi (Smt.) v. Union of India*, Prem Singh and others v.

Birbal and others®;, and Sukaloo and anr: v. Punaw’. He has further submitted

that the notice as envisaged u/s 94 of the Act is with respect to the suit not for filing
a dispute v/s'64 and suit filed was with respect to the business of the defendant
society. Hence, it was necessary to serve a notice on the Registrar, for that he has
placed reliance on a Division Bench decision of this court in Chhotelal
Hanumanprasad Gupta v. Deputy Registrar, Co-operative Societies Indore and
others®. Thus, the learned Sr. counsel has subinitted that after reading the plaint in
its entirety no case for interfering in the order was made out.

9.  First we advertto the question of payment of Court fee : Earlier the mauerhas
trévelled to this Coutt, tiis Court held in W.P. No. 3615/2006 and W.P. No. 4199/
2006 as per.order dt. 20.5.2006 that ad valorein court fee was required to be paid at
Rs: 18 Iakh, the vdluation of the sale-deed, If it was a case that valuation of the land
had increased to Rs. 8 crores approximately and it was necessary to make the
payment of court fee for possession. It appears prima facie that ad valorem court
fee paid as per valuation of the sale-deed was enough. Valuation at present whether
it was 8§ crore was a question of fact, it could not have been decided as preliminary
issue, Trial court has to decide such question of valuation not as preliminary issue if
it is raised in written statement It would be adverted to only at the time ﬁnal decision
after recording evidence. ~ ° -

10 Coriing to the question of’ lumtatlon, n our con51dered opinion, this question
hemg mixed question of law and. fact could not have been decided as a prehmmary

- issue, in the peculiar facts and circumistances of the case considering the nature of
transachon, as per the plaint the sale consideration was not to be paid at the time of

execution of sale-deed on 2.12.2000. The sale consideration was required to be paid

we.f. 7.7.2001 on 7th day of each of succeeding month by way of post dated -

chequcs Installments were to be.over on a subsequent date on 7.10.2002. Thus, it
was not possible for the plaintiff as per the plaint averments if averments are taken
to be correct, to know that mtcntlon of the defendants was not to make the payment

@ (1995) 1 8CC 198 . 7)) (2006) 58CC3s3. " (3) AIR 1961 MP 176
(4) (1976) MPLY 577 = 1976/ JLT Shoxt Note 53 o
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in fufure in installments and it is not the case that even in the case of default of one

installment entire amount became recoverable at once. Thus, prima facie the suit *

was filed within a pericd of 3 years from the date of last installment-and dates -of
several installments fell within the zone of 3 years. We hold that it was not proper

_ for the trial Court to dismiss the suitas barred by limitation at threshold under Order
7 Rule 11 of the C.P.C. Apart from that may be for the first time plea has been
raised for invoking -section 14 of the Limitation Act, it is apparent from averments
made to the plaint that the dispute for declaring the sale-deed as void was raised
before the Registrar, Cooperative Societies, it was dealt with by Dy. Registrar, the
nominee of the Registrar, the period spent in proceedings under section 64 was
claimed to be excluded for considering the aforesaid plea also, it was necessary to
record the evidence, consider the pleadings made in the application filed u/s.64 of
the Act, the issues involved and the order passed in the dispute u/s 64. Tt was also to
‘be considered whether such a dispute was raised bona ﬁdeiy and perused with due
diligence and good faith, All these questions being mixed questions of law and fact
could not have been decided by way of preliminary issues, thus, we have no hesitation
in setting aside thé dismissal of the suit as barred by limitation and we direct the trial
Court fo decide the question of limitation also.after recording evidence at the time of
final hearing.

The Apex Court in Balasaria Construction (P) Lidv. Hanziman Seva Trust °

and others (supra) has laid down that the words "batred by any law" in Rule 11-(d)
of order 7°C.P.C, would also include barred by the law of limitation. The Apex court
has held that the suit cannot be dismissed as barred by limitation without proper
pleadmgs framing of issue of limitation and taking of evidence. Question-of limitation
is a mixed question of law and fact and ex facie on readmg of the plamt, sult cannot
be held to be barred by limitation.

Shri Ravindra Shrivastava, learned Sr. counsel has relied upon the decision of
the Apex Coutt.in Ramti Devi (Smt.} v. Union of India (supra) in which the sale-
deed was executed by the defendant to discharge pre-existing debts and got registered
and-came to the knowledge of the plaintiff on the same day, suit for declaration that
the plamtlff was' the owner of the house and that the said sale deed, having been
executed to stifle the proposed prosecution of the defendant, was void .and not

- binding on the: plamtlﬁ' filed beyond three years from thie date of éxecution/registration k

of the sale-deed, was held to be barred by limitation applying the Article 59 of the
Limitation ‘Act. Facts are quite dlﬁ‘erent in the instant case. In the said case cause
" of action had accrued on date.of execution of sale-deed itself. Here there are two
other question, as per plaint, consideration was agreed to be paid later in mstallment

and relief has been claimed for payment of sale consideration along with interest.

" The sale consideration was payable in monthly installments. Payment of sale
consideration in an installment had to- commence after six months of execution of

A
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the sale-deed. Thus, prima facie limitation could not have been computed we.f.
2.12.2000, the date of execution of the sale-deed, but, after defaults were made
cause of action accrued as per the plaint due to non payment of sale consideration
on a future date. It is not a case of fraud played while getting the sale-deed executed
or a case of impersonation. Thus, the facts are different in the instant case.

In Prem Singh and ors. v. Birbal and ors. (supra) the Apex Court has dealt

- with Article 59 with reference to void and voidable transactions as referred in section

31 of the Specific Relief Act, 1963, dealing with cancellation of documents. When a
document is valid, no question arises of its cancellation when a documerit is void ab
initio, a decree for setting aside the same would not be necessary as the same is
non est in the eye of law, as it would be a nullity. However, a suit is filed by a plaintiff
for cancellation of transaction, it would be governed by Article 59. Even if Article
59 is not attracted, the residuary article would be applicable. Article 59 would apply -
to such case of instruments, It would, therefore, apply where a document is prima
Jacie valid. It would not apply only to instruments which are presumptively invalid.
In the instant case in view of peculiar transaction as set out in plaint we find that
there is mixed question of law and fact to be decided when limitation envisaged
under Article 59 commenced. Article 59 reads thus :

Description of ~ period of Time from which
suit run * limitation period begins to

59. To cancel or set Three years When the facts

aside an instrument entitling the plaintiff

or decree or for ) to have instrumeént or

the rescission . decree cancelled or

of a contract set aside or the

: contract rescinded first

become known to him.

The limitation under Article 59 of the Limitation Act begins to run when the
facts entitling the plaintiffto have the instrument or decree cancelled or set aside or
the contract rescinded first became known to him. As already mentioned by us in
the instant case consideration was agreed to be paid as per plaint on subsequent

" dates running w.e.f. 7.7.2001 to 7.10.2002. Thus, the correctness of the aforesaid

averment is a question’ which has to be gone by the court-below after recording
evidence. Thus, applicability of Article 59 has to be decided in the context whether

. the consideration became payable on the date of execution of the sale-deed ifself or

on subsequerit date as mentioned in the plaint. There is no dispute. with proposition
laid down by the Apex court, we respectfully follow it, but, such a question depends
on investigation of facts, correctness of averments made in the plaint. Thus, this
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-‘question has to be decided at a subsequent, i. e: final stage bemg mlxed question of
law and fact not as.a preliminary issue.

1. Coniing to the question of want of notice and consequenﬂy maintainability of
suit : Section 94 of M.P. Co-operative Societies Act envisages a notice to be served
onthe Reglstrar Cooperative Socicty in order to institute a suit against a society or

any of its-officer. We set asidé. dismissal of the suit for want of notice on several -

grounds: Firstly there is an averment made in paragraph 18 of the plaint that requisite
legal notice 'was served on 17.:6.2005. Trial court has ignored this as per and the
averment made in paragraph 18. Secondly, if it was disputed that requisite legal
notice was hot given. ’I’hJs'bemg ‘miixed question of law and fact whether requisite
legal natice 'was given or not, could'not have been decided as a preliminary issue.
_Thirdly, it has to be gone into what is the business of defendant society. There is no

" averment made in the plaint with respect o business of defendant No. 1, its bye-

laws, if any, or purpose of establishment is not on record. This being position the
qucstlon could not have been advertédfo asa prehmmary issue. It was alsonecessary
to ‘consider whether the suit filed was. with respect to the business of the society
defendant No. 1. Further question was required to be gone into whether the suit.
filed for payment of consideration, declaring the sale-deed to be void, payment of
consideration, réstoration of possession, was within the realm of constitition,
management orf. business of the society for which notice u/s 94 was mandated.

These questions could not have been. decided as a prehmmaly issued as it was
averred in the plaint paragraph No.18 that requisite notice was given. However, we
leave it appropriate to place-on record, decisions cited at bar. Shri Ravindra
- Shnvastava, St. counsel has referred to the decision of the Division Bench of this
* . court ifi Chhotelal Hanumdnprasad Gupta v. Deputy Regzstrar, Cooperative
Societies (supra) in which it has been laid down that thé main purpose behind notice
required to be given u/s 94 of the Act is that the Reglstrar has supervisory powers

over the Society and with a prior notice being given to the Registrar, it may be '
possible for the Registrar in exercise of the supervisory jurisdiction to ensurethat a
rightful claim is settled and is nof required to be taken needlessly to a civil conrt - *

entailing avmdable expendlture of the Society. In our opinion also, apparently, it is
with this obJect in view that section 94 of the Act has been enacted. Notice was
required to be given for ﬁlmg civil suit not to raise the dispute: referred in section 64

" of the Act. In the instant case the Registrar was approached w's 64, prima facre for

same kind-of dispute; as averred in'the plaint for. declaration of the sale-deed to be
void, nominee of the Registrar u/s 64 had passed an order in the year 2004 holding

" “that the kind of dispite raised was not maintainable before it. Plaintiff was required -

to approach the civil court. This question was also required to be gone irto by the

trial Court whether the Régistrar was already apprised of the dispute to be raised in _

| the suit by filing a dispute us/ 64 of the Co-operatlve Societies Act arid an ordér was
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passed to approach the civil court whether intendement of section 94 stood fulfilled
by that or not. )

In Secretary, M.P. Rajya Hath Kargha Bunker Samiti, (Maryadit},
Gopalbagh, Jabalpur and another v. Kapoorchand and another' .the expression
"act" was_and act "Touching ‘the business of the society", section 94 came for
consideration, this Court has held that this has to be gone into what was the 'business'
of the society, refusing to vacate was not touching the business of the society. In our
opinion, such a question being of fact has to be decided not as an preliminary issue,
in the instant case it could have been decided merely by the help of plaint averments.
In Pahad Singh v. Smt. Rajkumari Dubey?, requirement of notice was considered.
There was dispute regarding boundary line between two plots holders, suit was not
against the society or its officer, it was held that notice before filing of the suit was
not necessary. -

As we find as per the averments made in the plaint, notice was served, Registrar
was approached, it was not proper for the trial Court to dismiss the suit at threshold
on the aforesaid ground treating it as a preliminary issue. Trial Court is directed to
decide the issue at a later stage of final decision, question whether notice was
served, if not what prejudice was caused. The defect of notice if any could not have
been gone into at a preliminary stage, such question ought to be decided at the time
of final decision of the case after recording the evidence.

12. Resultantly, we allow the appeal, set aside the impugned order. We make it
clear that any observation made by us in this order shall not come in the way of the
trial Court at the time of final decision as we have not expressed any final opinion on
the issues. These are required to be considered in the light of the evidence adduced
by the parties independently by the trial Court in accordance with law unfettered by
any of the observations made by us.

13.  Prayer has been made to refind the court fee as suit was decided on preliminary

point and we have directed the trial Court to decide the case on merit. Requisite
certificate be issued of refund of the court fee paid by the appellant as provided in
section 13 of the Court Fees :‘Act r/w QOrder 41 Rule 23 of the C.P.C.

14.  Appeal is allowed, no order as to costs.
Appeal allowed.

(1) 1977 (1) MPWN 17 (2) 1996 RN 104
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Before Mr. Justice S. B. Sinha & Mr. Justice Markandey K atju

. 15May, 2007
CHAIRMAN, INDORE VIKAS PRADHIKARAN ....Appellant*
N P
M/s PURE INDUSTRIAL COCK & CHEM. LTD. & ors. ...Respondents.

Al Nagar Tatha Gram Nivesh Adhiniyam, 1973-Sections 13 29, 38, 47A,

50(2), 50(3)-Draft Notification—State Govt. delegated its power
under Sections 13, 47A to District Planning Committee-District

Planning Committee on 13.11.2000 amended Planning area by ~

adding 115 villages including Bicholi and Kanadia villages-Draft
Development Plan published on-27.6.2003-Draft Development
Plan returned back by State of M. P. with a direction to prepare
plan for the projected population in the year 2021-Notification
under Section 38(1)  issued on 28.10.2005-Notification inviting
objections issued on 18.5.2006-Draft Development Plan 2021
published on 13.7.2006-Respondents having land in Bicholi and
Kanadia villages obtained sanction in terms of building by laws
from Gram Panchayats—Apphcatmns for grant of development plans
made on 2,12 2004—Appl|catmn rejected by Joint Director, Town
and Country, Planning in view of purported publication of plan
under Section 50(2) of Act-High Court in writ appeal struck down
declaration made under Section 50(2) of Act-Held-End use of
land is not frozen until a final sanction plan comes into being—
Where valuable rights of citizens are involved it is mandatory that
public authority should perfrom statutory duties within stipulated
time—Right of property is not only constitutional but human right—
Provisions which restrict the right of owner of property to use
and develop requires strict interpretation-Draft publication which
has not attained finality cannot determine rights and obligations of
citizens—Until development plan is finalized it would have no
statutory or legal force—freeze on usage of land without any
development plan would lead to misuse of power and arbitrary
exercise—Villages in question have been included in notification
dated 28.10.2005-Any action taken prior there to is lllegal and
without jurisdiction~Appeal dismissed, .

B. Statutory Duties—Performance of Statutory duty within stipulated tnme

is directory however.when it involves valuable nohts of citizens
and provides consequences thereof it would be construed as
mandatory. .

*C. A. No. 2530/2007
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C. Constitution of India-Article 300 A-Right to property is not only a
constitutional right but is also a human right.

D. Interpretation of Statutes—Meaning—Meaning assigned to a term unless
context otherwise requires should be given the same meaning.

E. Nagar Tatha Gram Nivesh Adhiniyam, 1973-Section 50(1)-At any time-
Starting point of declaration of intention has to be from publication
of development plan.

F. Nagar Tatha Gram Nivesh Adhiniyam, 1973-Section 38-Town and
Development Country Authority—Authority was created for a
definite purpose~Principle of legislation by -incorporation was
applied and not legislation by reference.

When aOplanning area is defined, the same envisages preparation of development
plan and the manner in which the existing land use is to be implemented.

Once, however, the existing land use is in place, subject to certain restrictions
contained in the Act, the Director would permit land use in the same manner as is
found to be existing. ' :

When existing land use is in place, use thereof for purposes other than the
existing land use is frozen. However, subject to permission granted by the Director,
the development of land is not frozen. ' '

When a draft development plan js prepared, the same is subject to grant of
approval and/ or modification thereof. We will deal with the matter at some details
a little later but at this stage, we miay notice that end use of the land is not frozen until
a final sanction plan comes into being.

Where, however, a scheine comes into force, although it may cause hardship
to the individual owners as they may be prevented from making the most profitable
use of their rights over property, having regard to the drastic consequences envisaged
thereunder, the statute should be considered in such a manner as a result whereof
greater hardship is not caused to the citizens than actnally contemplated thereby.
Whereas an atterapt should be made to prevent unplanned and haphazard development
but the same would not mean that the court would close its eyes to the blatant
illegalities committed by the State and/or the statutory authorities in implementation
thercof. Implementation of such land development as also building laws should be in
consonance with public welfare and convenience. )

The Courts must make an endeavour to strike a balance between public interest
on the one hand and protection of a constitutional right to hold property, on the other.

For the aforementioned purpose, an endeavour should be made to find out as
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" to whether the statute takes care of public interest in the matter vis-a-vis the private
interest, on the.one hand, and the effect of lapse and/ or positive inaction on the part
of the State and other planning authorities, on the other,

The Courts cannot also'be oblivious of the fact that the owners who are subject
" to the embargos placed under the statute are deprived of their valuable rightful use
- of the property for a long time. Although ordinarily when a public authority is asked
. to perform statutory duties within the time stipulated it is directory in nature but

when it invoives valuable rights of the citizens and provides for the consequences

therefor it would be construed to be mandatory in character.

also a hurnan right. ) .

Earlier human rights were existed to the clairn of individuals right to health,
right to livelihood, right to shelter and employment etc. but now human rights have
started gaining a multifacet approach. Now property rights are also incorporated
within the definition of human rights. Even claim of adverse possession has to be
read in consonance with-human rights. :

The right of property is now considered to be not only-a constitutional right but

Pfopprtj(,-.:while ceasing to be a fundamental right would, however, be given-

express recognition as a legal right, provisions being made that no person shall be ‘

deprived of his property save in accordance with law.

-.. The Act being regulatory in nature as by reason thereof the right of an owner
of property to use and develop. stands restricted, requires strict construction. Asi
owner of land ordinarily would be entitled to use or develop the same for any purpose
unless there exists certain regulation in a statute or a statutory rules. Regulations
contained in such statute must be interpreted in such a manner so as to least interfere
with the right of property of the owner of such land. Restrictions are made in larger
public interest. Such restrictions, indisputably must be teasonable one.

Respondents obtained permission for development from the competent authority
for diversion of land use.as far back as on 12.01.1989. They had applied for and”
-were granted sanction of building plan by the gram panchayat in the year 1991. No
step was taken by the statutory authorities or the appellant herein to notify a draft
development plan. It was not notified till 2000. No further step was taken pursuant
thereto or in furtherance thereof. Respondents filed an application before the Director

for grant of permission only on 2.12.2004 which was rejected by reason of an order

dated 14.12.2004, : .
The draft development plari was published on 27.06.2003 although it was sent

for. consideration of the State in terins of Section 19 'of the Act on 9.10.2003. The -

same was returned to the appellant authority stating that plan to be pre‘parcajfor the

'y
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projected population in the year 2021.on or about 4.01.2005. A draft development
plan 2021 was published only on 13.07.2007 whereas the declaration by the appellant-
authority was notified on 20.08.2004. Submission of Mr. Venugopal that a
development plan would include a draft development plan is sought to be made as
the statute has interchangeably used draft development plan, sanctioned development
plan as development plan and, secondly, on the strength of clause (iv) of Sub-section

- (1) of Section 18 of the Act laying down that a notice shall be issued thereunder

containing infer alia the particulars, viz., the provisions for enforcing the draft

" development plan and stating the manner in which permission for development may

be obtained. . _ ‘
"We do not see any force in'the said argument. It is possible to enforce a draft

-development plan in a given case, but the statute must specifically provide for the

same. But, a draft development plan which hasnot attained finality cannot be held

to be determinative of the rights and obligations of the partiés and, thus, it can never
_be implemerited. Section 50 of the Act explicitly states that the authority may

declare its intention to prepare a town development scheme which having regard to
Section 2(u) of the Act must be read to mean declaration of its implementation to -
prepare a scheme for the implementation of the provisions of a development plan.

A development plan even in ordinary parlance can be implemented only when
itis final and not when it is at the draft stage, i.e., susceptible to changes, Not only
land use may make geographical change, the other details may also undergo a change.
The objections and suggestions invited from the general public as also the persons
affected may be accepted.  There may be realignment. It may undergo serious
modifications.” Once the legislature has defined a term in the interpretation clause, it
Is not necessary for it to use the same expression in other provisions of the Act.

. Thepurpose of declaring the intent under Section 50(1) of the Actis to implement -
a development plan. Section 53 of the Act freezing any other development is an
incidence arising consequent to the purpose, which purpose is to implement a
development plan. If the purpose of declaring such an intention is ‘merely to bring
mto play Section 53, and thereby freeze all development, it would amount to exercise
of the power of Section 50(1) for a collateral purpose, i.c., freezing of development

~ rather than implementation of a development plan.

A bare pei'usal of Sections 17 énd 49 would show that It is the development

plan which determines the manner of usage of the land and the town development

scheme enumerates the manner in which such proposed usage can be implemented.
It would follow that until the usage is determined through a development plan, the
stage of maimer of implementation of such proposed usage cannot be brought about.

It would also theréfore follow that what is conterplated is the final development

plan and not a draft development plan, since until the development plan is finalized
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it would have no statutory or legal force and the land use as existing prior thereto -

with the rights of usage of the land arising therefrom would continue.

To accept that it is open to the town development authority to declare an
intention to formulate a town development scheme even without a development plan
and ipso facto bring into play a freeze on usage of the land under Section 53 would
lead to complete misuse of powers and arbitrary exercise thereof depriving the
citizen of his right to use the land subject to the permitted land use and laws relating
to the manner of usage thereof. This would be an unlawfill deprivation of the
citizen's right to property which right includes within it the right to use the property in
accordance with the law as it stands at such time.

Admittedly, the villages in question had been included by the State in its
notification issued on 28.10.2005. Prior thereto, the said villages having not been
included within the area of operation of the appellant authority,-any action taken
either by way of its intention to frame a town planning scheme or otherwise shall be
wholly illegal and without jurisdiction. It would render its act in relation to the said
villages a nullity.

It is well-settled that meaning assigned to a term as defined in the interpretation
‘clause unless the context otherwise requires should be given the same meaning.

It is also well-settled that in the absence of any context indicating a contrary
intention, the same meaning would be attached to the word used in the later as is
given to them'in the earlier statute.

(Paras 38,39,41,42,47,48, 49:54,56,58,59,70,72,73,75,76,81,82,83 & 107)

Cases Referred
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v. Shantilal Mangaldas & ors.; 1969 (3) SCR 341, Balram Kumwat v. Union of
India & Ors., (2003) 7 SCC 628, Krishi Utpadan Mandi Samiti & Ors. v. Pilibhit
Pantnagar Beej Ltd. & Anr; (2004) 1 SCC 391, Union of India & Ors. v. West
Coast Paper Mills Ltd. & Anr.; (2004) 2 SCC 747, Hindustan Petroleum
Corporation Ltd. v. Daius Shapur Chenai & Ors.; (2005) 7 SCC 627, State of
Rajasthan v. Basant Nahata; JT 2005 (8) SC 171, State of Uttar Pradesh v.
Manohar; (2005) 2 SCC 126, Jilubhai Nanbhai Chachar & Ors. v. State of
Gujarat and Anr.; (1995) Supp. 1 SCC 596,8ri Krishnapur Mutt, Udupi v. N.
Vijayendra Shetty and Anr:; 1992 (3) Kar.L.J. 326, Pt. Chet Ram Vashist (Dead)
by LRs. v. Municipal Corporatiopn of Delhi; (1995) 1 SCC 47, Raju S. Jethmalani
" v. State of Maharashtra;(2005) 4 SCALE 688, Lenhon v. Gobson & Howes
Ltd; (1919) AC 709 at 711, Venkata Subamma.-and another v. Ramayya and

others ATR 1932 PC 92, State of H. P & Ors. v. Rajkumar Brijender Singh & -
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Environmental Action Group and Ors., (2006) 3 SCC 434, National Insurance
Co. Ltd. v. Laxmi Narain Dhut, 2007 (4) SCALE 36, Maruti Udyog Ltd. v. Ram
Lal and Others; (2005) 2 SCC 638, Reserve Bank of India v. Peerless General
Finance and Investment Co. Ltd.; (1987) 1 SCC 424, High Court of Gujarat v.
Gujarat Kisan Mazdoor Panchayat, (2003) 4 SCC 712, Indian Handicrafis
Emporium and Others v. Union of India and Others; (2003) 7 SCC 589, Deepal
Girishbhai Soni and others v. United India Insurance Co. Litd., Baroda, (2004)
5 SCC 385, para 56, State of Orissa and Others v. Commissioner of Land Records
and Settlement, Cuttack and Qthers;(1998) 7 SCC 162, S.B. Bhattacharjee v.
S.D. Majumdar & Ors., Civil Appeal arising out of S.L.P. (Civil) No. 3413 0of 2006,
Rakesh Vijv. Dr. Raniinder Pal Singh Sethi and Ors.; AIR 2005 SC 3593, Director
of Public Works v. Ho Po Sang; 1961 AC 901 : (1961) 2 All ER 721, Lakshmi
Amma v. Devassy; 1970 KLT 204, Howrah Municipal Corpn. v. Ganges Rope
Co. Ltd.; (2004) 1 SCC 663, Union of India v. Indian Charge Chrome; (1999) 7
SCC 314, S8.B. International Ltd. v. Asstt. Director General of Foreign
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702,

Cur. adv. vult.
JUDGMENT

The ' Judgment of the Court was  delivered by
S. B. Sva, J. :—Leave granted. ‘

2. Interpretation of the provisions of Madhya Pradesh Nagar Tatha Gram Nivesh
Adhiniyam, (No. 23 of 1973) (for short, 'the Act') is in question in these appeals
which arise out of the judgments and orders dated 06.03.2007 passed by a Division
Bench of the ‘High Court of Madhya Pradesh in Writ Petition No. 9396 of 2006 and

. 'Writ Appeal No. 462 of 2006

3. Before we advert to the said question, we may notice the admitted fact of
the matter. .

4.  The said Act was enacted to make provisions for planning and development
and use of land; to make better provision of the preparation of the development -
plans and zoning plans with a view to ensuring that town planning schemes are
made in a proper manner and their execution is made effective; to constitute a
Town & Country Planning Authority for proper implementation of town and country
development plan; to provide for the development and administration of special
areas through a Special Area Development Authority; to make provision for the
compulsory acquisition of land required for the purposes connected with the said
matters. The said Act came into force with effect from 16.04.1973. '
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Statutory Provisions : g

5. The terms "development", "existing land use map", "planning area”, "Town
Development Scheme" and "Town and Country Development Authority", which
are relevant for the purpose of this case, have been defined in Section Z(f) 2(i),
2(0), 2(u) and 2(v) of the Act respectlvely in the following terms :

"2(f)"development" with its grammatical variations means the v
carrying out of a building, enginecring, mining or other operationin,

on over or under land, or the making of any material change in any -
building or land or in the use of either, and includes sub-division of

any land;

"2 (i) "existing land use map" means a map indicating the use to N S
which larids in any specified area are put at the time of preparing

the map, and includes the register prepared, with the map giving

details of land-use." )

"2 (0)" planning area" means any area declared to be a planning
area under-this Act: Non-Planning area shall be construed
accordingly.” -

"2 (u) "Town Development Scheme" means a scheme prepared
for the implementation of the provisions of a development plan by
the Town and Country Development Authority and includes
"Scheme"

"2(v) "Town and Country Development Authority"-means an - g
authority established under Section 38."

6. - . Chapter IV of the Act deals with planning areas and development plans.
Section 13(1) empowers the State Government to constitute planning areas for the
purposes of the said Act and define the limits thereof. Sub-section (2) of Section
13 empowers the State Government by notification, infer alia, to alter the limits of
the planning area so as to include theretn or exclude therefrom such areas, as may
be specified in the notification; to amalgamate two or more planning areas so as to
constitute one planning area; to divide any planning area into two more planning
areas; and to declare that the whole or part of the area constituting the planning .
area shall cease to be a planning area or part thereof. Sub-section (3) of Section

13 of the Act provides for a non-obstante clause, in terms whereof, the local authority
mentioned therein shall in relation to the planning areas from the date of the
notification issued under sub-section (1) cease to exercise the powers, perform the

functions and discharge the duties which the State Government or the Director is w_
competent to exercise. Section 14 of the Act enables the Director to prepare an

FE
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existing land use map and devélopment plan. Section 15 enables the Director to
carry out the survey and prepare an existing land use map and forthwith publish the
same in the manner laid down therein. Once such a plan is published, no person is
authorised o institute or change the use of any land or carry out any development
of land for any purp ose other than that indicated in the existing Iand use map without
the pérmission in writing of the Director.

7. Clause (b) of sub-section (1) of Section 16, however, provides :

"(b) no local authority or any officer or other authority shall,
notwithstanding anything contained in any other law for the time
being in force, grant permission for the change in use of land
otherwise than as indicated in the existing land use map without the
permission in writing of the Director." .

8. Section 17 provides as to what ‘should be the contents of the development
plan. Section 17A(1) provides for constitution of a committee; sub-sections (2) and
(3) whereof read as under :

"(2) The Committee constituted under sub-séctién (1), shall :

(a) consider and suggest modifications and alterations in the
draft development plan prepared by the Director under
section 14;

(b) hear the objections after the publication of the draft
development plan under section 18 and sugpest modifications or
alterations if any; to the Director.

(3) The Convenor of the Committee shall record in writing all the
suggestions, modifications and alterations recommended by the
committee under sub-section (2) and thereafter forward his report
to the Director."

9. Section 18 of the Act provides for publication of a development plan; in
terms whereof the Ob_]CCtIOIlS and suggestions in writing are invited with respect
thereto. The notice in terms of the said provision is to specify in regard to the draft
development plan, inter alia, the following particulars :

"@) the ex;stmg land use maps;

(iv) the provisions for enforcing the draft development plan and
stating the mahner in which permission for development may be
obtained."
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10.  -Section 19 provides for sanction of development plans, sub-section (2) whereof
reads as under : . :

"(2) Where the State Government approves the development plan
with modification the State Government shall, by a notice published
in the Gazette, invite objections and suggestions in respect of such
modifications within a period of not less than thirty days from the
date of publication of the notice in the Gazette."

11.  Preparation of zoning plan is envisaged under Chapter V thereof. Section 20
reads as under : :

"20. The Local Authority may on its own motion at any time after
the publication of the development plan, or thereafter if so required
by the State Govemment shall, w11:h1n six months of such requisition,
prepare a zoning p

12. In the zoning plan more details of land use as mdlcated in the development
plan are to be indicated and, infer alia, shall :

"(c) allocate in detail areas or zones for residential, commercial,
industrial, agncultural, and other purposes;

13.  Chapter VI of the Act deals with control of development and use of land,
prowdcd that the overall control of development and use of land in the State shall
vest in the State Government; sub-sectlon (2) of Section 24 reads as under :

"(2) Subject to the provision of sub-section (1) and the rules
made under this Act, the overall control of development and use of.
land in the planning area shall vest in the Director with effect from-
such date as the State Government may by notification, appoint in
this behalf." ' '

14. Section_ 25 envisages that the use and develppment of land shall conform to
the provisions of the development plan. Section 38 occurring in Chapter VII provides
for establishment of a Town and Country Development Authority, sub-sections (1)
and (2) whereof read as under :

"38(1).-The State Govemment may, bynctlﬂcatmn establish a Town
and Country Developmient Authority by such name and for such
area as may be specified ir the notification.

(2) The duty of implementing the proposal in the development
plan, preparing one or more town development schemes and
acquisition and development of land for the purpose of expansmn
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or improvement of the arca specified in the notification under sub-
section (1) shall, subject to the provisions of this Act vest in the Town
& Country Development Authority established for the said area.”

15.  Section 49 of the Act envisages that a town development scheme may make
provision for the matters specified therein including acquisition of land for the
purposes mentioned therein as also any other work of such a nature.as would bring
about environmental improvements which may be.taken up by the authority with
the prior approval of the State Government.

16.  Sub-sections (1), (2), (3) and (4) of Section 50 of the Act, wliich are material
for our purpose, read as under :

"50.(1) The Town and Country Dévelopment Authority may, at
any time, declare its intention to prepare a town development
scheme. S

(2) Not later than thirty days from the date of such declaration of
intention to make a scheme, the Town and Country Development
Authority shall publish the declaration in the Gazette and in such
other manner as may be prescribed.

(3) Not later than two years from the date of publication of the
declaration under sub-section (2) the Town and Country
Development Authority shall prepare a town development scheme
in draft form and publish it in such form and manner as may be
prescribed together with a notice inviting objections and suggestions
from any person with respect to the said draft development scheme
before such date as may be specified therein, such date being not
earlier than thirty days from the date of publication of such notice.

(4) The Town and Country Development Authority shall consider
all the objections and suggestions as may be received within the
period specified in the notice under sub-section (3) and shall after

. giving a reasonable opportunity to such persons affected thereby
as are desirous of being heard or after considering the report of
the committee constituted under sub-section (5) approve the draft
scheme as published or make such modifications therein.as it may
deem fit." . '

17. A proviso has been added thereafter to sub-section (4) by Act of 2004 in
terms whereof a draft scheme must bé approved within the period of one year from
the publication thereof. Section 51 provides for revision of the draft scheme. Section
53 imposes restrictions on land use and land development in the following terms :
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"53. As from the date’'of publication.of the declaration to prepare a

town development scherme, no person shall, within the area included

in the scheme, institute or change the use of any land or building or

carry out any development, save in accordance with the development

authorised by the Director in accordance with the provisions of
- this Act prior to the publication of such declaration." _ '

18.  Section 55 provides that land needed for the purpose of town development
scheme shall be deemed to be land needed for public purpose Section 72 empowers
the State Government to supervise and control the acts and proceedings of the
officers appointed under Section 3 and the authorities constituted under the said
Act. The State can issue directions in terms of Section 73 of the Act: Section 75
- Section provides for delegation of powers.

Notifications :

19. On or about 13.02.1974, the State Government issued a notification under.
sub-section (1) of Section 13 of the Act constituting Indore Planning Area, the
limits whereof were defined in the schedule appended thergto. Indisputably, it
constituted only 37 villages. The villages Bicholi and Kanadia, with which we are
concemed herein, were not included therein.

. 20. The State Government in exercise of power conferred upon it under Secticn

“38 of the Act issued a notification’ establishing the Appellant-Authority, namely,

'Indore Vikas. Pradhikaran' from 13.05.1977 in respect of the area specified in the
notification dated 13.02.1974. ' —

2. Onor ﬁbout-_30.03 .1999, the State Government delegated its power ﬁnder
Sections 13 and 47A of the Act in favour of the District Plansing’ Committee
and it in exercise of said delegated power by a notification dated 13.11.2000

amended the planning area by adding 115 villages therein ‘which included the -

said villages Bicholi and Kanadia. By a notification dated 28.06.2002, it, however,
further amended the extent of planning area.by deleting 62 villages therefrom.
Bicholi and Kanadia -villages -were, however, retained in the said amended
notification. : ’

22, Upon compliance of the usual statutory formalitics, the appellant published a.

draft development plai on 27.06.2003. The said plan was in respect of Urban
Development Scheme No.164.- Objections and suggestions in respect thereof were
- called for. Allegedly, objections and suggestions having been filed; they were heard
by the Development Planning Committee during the period between 25.08.2003
and 03.09.2003. By a resolution adopted in a meeting held on 20.08.2004 a decision
in anticipation of approval of the Govémment under Section 50(1) of the Act was
proposed, which included the lands of villages Bicholi and Kanadia, inter alia, for

i
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construction of a bye-pass road of 60 metres width. A declaration of intention to

prepare a town development scheme in terms of sub-section (2) of Section 50 was

issued on 24.08.2004. Indisputably, in terms of sub-section (3) of Section 50 of the
Act, the draft town development scheme was to be prepared within a period of two
years therefrom. On of about 02.12.2004, Respondent applied for sanction of
development plans under Section 29(1) of the Act. We miay, however, notice that
on 04.01.2005, the said draft development plans weré returned by the State of
Madhya Pradesh in terms of Section 19(1) of the Act with a direction that the plans

-be prepared for the projected population as in the year 2021 and the same be

placed before the Government for approval as soon as possible.

23. The State of Madhya Pradesh, however, issued a notification in terms of
sub-section (1) of Section 38 of the Act, inter alia, in respect of the villages in
question, namely, Bicholi and Kanadia only on 28.10.2005. Appellant issued a
notification on 18.05.2006 inviting objections in respect of the said scheme. A
Draft Development Plan-2021 was published on 13.07.2006.

Contentions of the writ petitioner-respondents.

24.  Respondents' lands situated in villages Bicholi and Kanadia were within
the respective jurisdictions of the Gram Parchayats constituted under the
provisions of the Madhiya Pradesh Gram Panchayat Act. The said panchayats
in terms of the provisions of the Act were 'local authorities'. They submitted
applications for grant of building plan in the year 1990 and the same was

- sanctioned on or about 05.04.1991.

25.  Respondents, as noticed hereinbefore, applied for and obtained sanction in
terms of the building bye-laws framed by the respective gram panchayats in 1991
for grant of development plans under Section 29(1) on 02.12.2004. The said
applications were rejected by the Joint Director, Town arid Country Planning in"
view of the purported publication of the plan undér sub-section (2) of Section 50 of
the Act. Respondents filed a writ petition against the said order, inter alia, praying
for issuance of @ writ or order in the nature of mandamus directing the said authority
to sanction the site plan which had been submitted. The said writ petitions were
dismissed by a learned Single Judge by an order dated 17.05.2006. Writ appeals
were preferred thereagainst, which have been allowed by the Division Bench of
the High Court by its judgment dated 06.03.2007. ’

High Court.Judgment :

26. By reason of the impugned judgment, the High Court struck down the
declaration made under Section (2) of Section 50 of the Act, opining :

() Unless a development plan for an area is published and comes
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into operation, a draft development scheme cannot be published by
the Town and Country Development Authority under sub-section
(2) of Section 50 of the Act. ~

(i) Such a town development scheme cannot by itself without a
development plan for the area restrict the right of a person to use
his property, in the manner he likes. o : «

(i) Although the notification issued by the Appellant-Authority

had been constituted by the State Government -only in respect of

the area which was covered by the notification dated 13.02.1974, .
the draft development scheme prepared by it was ultra vires, so )
far as the said two vﬂlages are concerned, being beyond its territorial T3
jurisdiction,

Submissions :

27. “Mr. KK. Venugopal, and Mr. S.K. Gambhlr learned Senior CounseI
appearing on behalf of the appellant, submitted :

(i) ‘The High Court committed a serious error in interpreting the
provisions of Section 50 of the Act, inasmuch : (i) Under the Act
an existing land use map has'to be published which would indicate
broadly the land use proposed in the planning area and the areas or
- zones of land allocated for the purposes mentioned therein; and (ii)
As the scheme covers the villages in quéstion, the same could not
have been ignored. ‘ ~5

(i) Having regard to the fact that the scheme provides for -
construction of a bypass road of 70 feet width, any construction by
the builders would lead to haphazard development and, thus, would
completely destroy the purpose for which the land was to be
reserved for planned development of the residential area.

(iii) Undertaking of haphazard and unplanned development would
carry with it a statutory injunction provided for inder Section 53 of
the Act, in terms whereof, if an existing land use map or 4 draft
development plan or a town development scheme is pubhshed no :
person is. penmtted to obtain any permission for carrying out any
development contrary thercto or inconsistent therewith. )

(iv) The materials on records established that a- Jarge number of -
permissions were obtained by the private developers which if
allowed to be implemented shall result in haphazard development
of colonies and buildings and, thus, defeat the ptitpose of the Act.
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28.

29.

. (v) As Section 50 is not subject to the publication of a final

development plan, as would be evident from the words used therein,
A_namely, 'at any time', Section 53 would operate as soon as an
intention is expressed by issuance of a notification in terms thereof.

(vi) Section 50 of the Act must be read in the contrast with Section
20 thereof. So read, a-town development scheme must be
consistent with the provisions of the existing land use map as well
as a draft development plin; as otherwise the purport and object
for which Section 53 has been enacted would become otiose.

(vi) The Authority constituted under Section 38 being statutorily
obligated to implement the development plan, as would appear from
Sections 38(2) and 49 of the Act, the power/duty to prevent
haphazard by declaring the town development scheme must be
held to be vested in the Appellant-Authority.

(viit) The State of Madhya Pradesh having framed rules known as
'Madhya Pradesh Bhumi Vikas Niyam, 1984', (Rules) which are
_parts of the town development scheme, keeping in view the fact
that the scheme provided for 10,000 houses for the low income
group wherefor three major roads were required to be. built up
having a width of 75 nietres, 60 metres and 36 metres respectively
as also parks, roads, colleges, pardens, playgrounds and green belts,
the purposes for which such scheme had been framed would not
be subserved, if permissions are granted for haphazard and
unplanned development.

(ix) Inany event, private interest must be waived to public interest.

(x) The High Court.committed a manifest error insofar it failed
to take into consideration that the planning area having been
extended by.a notification issued by the District Planning
Committee, the same would subserve the purpose of the
notification dated 28.10.2005 issued under sub-section (1) of
Section 38 of the Act.

Mr. Banthia, the leamed counsel appearmg on behalf of the State had not
made any separate submission before us.

Mr. C.A. Sundaram and Mr. Arun Jaitley, learned Senior Counsel appearing
on behalf of the respondents in these appeals, on the other hand, would submit :

() The land of the respondents being outside the planning area,
as notified by the State of Madhya Pradesh constituting the

»
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Appeilant-Authority, the purported town development scheme would
not be applicable in relation thereto. Only because the planning
area has been extended by the District’ Planning Committee, the

same would not ipso fact enlarge the territorial jurisdiction of the -

Appellant-Authority.

(it) Safeguard of public interest has sufficiently been taken care
of in terms of the Act., as upon issuance of a notification under
Section 13 of the Act, the Director only is authorised to sanction a
plan for development and carry out other functions as laid down
under Sections 15, 16 and 17 of the Act.

(i) The committee constituted under Section 17-A of the Act is
the only authority which can consider and suggest modifications in
the draft development plan prepared by the Director under Section
14, whereafier only a draft development plan can be published in
terms of Section 18; sub-section (2) whereof in turn envisages
consideration of objections, suggestions, etc.

(iv) Onlf upon completion of the procedurés laid down in the said

provisions development plan can be sanctioned by the State under

Section 19 and, thus, in the event the State Government has power
to make modification in the development plan, the same would
come into operation only from the date of publication of the
notification in the gazette issued under sub-section (4) thereof.

(v) Procedure laid down in the provisions of the Act having not
been fulfilled, the impugned action had resulted in breach of Iaw
and, thus, the same had rightly been struck down.

(vi) Chapter V of the Act prov1des for preparation of zoning plans
and the contents thereof having been prescribed, the safeguards
envisaged under Sections 18 and 19 of the Act would take care of
public interest involved; inasmuch the overall control and
development as also land use is vested in the Director and in that
view of the matter unless a final development plan comes into being,
the Appellant-Authority cannot be held to have any jurisdiction
thereovér in view of Section 38 of the Act.

(vii) The definition of the 'town development scheme' as contained
in Section 2(u) of the Act presupposes existence of a sanctioned
development plan prepared as per law, and, thus, in absence thereof
a town development scheme under Section 50 canmot be made.

(!
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(vii) In view of the fact that the State Government has issued a
notification on 28.10.2005 extending the area of operation of the
Appéllant-Authorhy, the scheme illegally notified by it would not
be invalidated. -

(ix). Gram Panchayat of the village being the competent authority

at the relevant time having sanctioned the building plan, a vested

right had accrued in favour of the first respondent and such a power

having been acknowledged and accepted under the provisions of
_the Act, the same cannot be taken away.

Analysis of the statutory provisions :

30.  The Act is divided into several chapters. It proceeds on the basis that steps
are required to be taken before a town planning scheme is given effect to. The
State Government is in overall control of the matter relating to town and country
planning, "

31.  The Director of Town and Country Planning, however, subject to the control
and supervision of the State, exercises such statutory powers which are conferred
upon him. A State is divided into several regions. A regional plan is finalised
whereupon restrictions on use of land or development thereof can be imposed.
Such regional plan is subject to review. '

32,  Chapter IV ofthe Act provides for carving out planning areas and preparation
of development plans. Development plans are required to be prepared and finalised
only in relation to the planning areas. An area, however, which is notified can be
sub-divided into planning areas and non-planning areas. - '

33. . Chapter V of the Act deals with the preparation, finalization, review and
modifications of the zonal plan wherewith we are not concerned much in these
appeals.’ Chapter VI of the Act provides for control of development and use of
land. In terms of Section 24 of the Act, the Director is to control land use, Preparation
of development plan, prohibition of development without permissicn and matters
connected therewith and incidéntal thereto are also dealt with in Chapter VI. Chapter
VII of the Act, however, provides for shift of control in respect of land use and
development for the hands of the Director and, consequently of the State to the
Town and Country Development Authority. Section 38 provides for establishment
of Town and Country Development Authority. '

34.  The Act envisages the following steps which are r_equiréd to be complied
with ; ' : -
(a) . Constitution of a planning area by notification under Section 13.

(b) Compliance of the detailéd procedure set out under Sections

——— i e o =
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14 to 19, leading to sanction of the development planunder Section
19. The said procedure envisages compliance of principles of natural
justice. : :

(c) Section 38 provides for establishment of a Town and Country
Development Authority, by notification "for such areas as may be
specified in the notification". Under sub-section (2) thereof, duties
of implementation of the development plan and preparation of the
town development scheme have been cast on the Town and
Country Development Authority.

(d) Thetown development scheme is to be prepared upon following
the procedure set out under Section 50. The said scheme can be
prepared only when there exists a development plan, prepared in
accordance with the procedure prescribed under the Act as
envisaged under Sections 14 to 19 and after notification under
Section 38(1). In this regard, reference may be also be made to
Section 2(u) of the Act, which describes a town development
scheme to ean a scheme -prepared for implementation of the
provisions of the development plan.

'35, Before the procedure referred to hereinbefore is applied to the case at hand,

it would appear that the notification dated 13.02.1974 issued under Section 13 of

the Act extending the planning area would not include the land of the respondents
being outside its territorial jurisdiction. By reason of 1977 Notification the villages
in question in which the lands of the respondents are situated, Indore Development

Plan, 19991 would not have any application thereover. The notification issuedunder -

Section 38(1) of the Act on 09.05.1977, would, thus, be limited to the arca specified
under the notification dated 13.02.1974.

36. A Town and Country Development Authority although may have something
to do with the preparation of the draft development plan. It exercises complete
control, subject of course to the power of the State Government, to give directions,
exercises revisional power, etc. over implementation of the development plan by
making town dpvelopment schemes.

:37.  Chapter VIII of the Act deals with special areas. Chapter. IX, however,
envisages power of the State Government of supervision and control as also to
issue necessary directions. The State has also the power to review plans for ensuring

conformity. It may also delegate its power from time t6 time. Dissolution of authority -

at the hands of the State is envisaged under Section 76 of the Act.

38, Whena plaxfning area is defined, the same envisages preparation of
development plan and the manner in which the existing land use is to be implemented.

Q




20071 MADHYA PRADESH SERIES 993
Chairman, Indore Vikas Pradhikaran v. M/s Pure Industrial Cock & Chem., 2007

A development plan in some statutes is also known as a master plan. It lays down
the broad objectives and parameters wherewith the development plan is to deal
with. It also lays down the geographlcal splitting giving rise to preparation and
finalization of zonal plans. The zonal plans contain more detailed and specific
maters than the master plan or the development plan. Town planning scheme or
lay-out plan contains further details on plot-wise basis. It may provide for the
manner in which each plot shall be dealt with as also the matter relating to regulatlons
of development.

39.  Once, however, the existing land use is in place, subject to certain restrictions
contained in the Act, the Director would permit land use in the same manner as is
- found to be existing.

40.  The old laws, in relation thereto, as also the permissions granted by the local
authorities which includes a gram panchayat are permitted to operate till new laws
are framed and/ or till new building regulations are made. ’

41.  When existing land use is in place, use thereof for purposes other than the
existing land use is frozen. However, subject to permission granted by the Director,
the development of land is not frozen.

42.  When a draft development plan is prepared, the same is subject to g:rant of
approval and/ or modification thereof. We will deal with the matter at some details
a little later but at this stage, we may notice that end use of the land is not frozen
until a final sanction plan comes into being. A town planning scheme, as would
appear from its definition contained in Section 2(4) of the Act, is prepared only for
the purpose of implementation of a development plan. Yet again, we would deal
with the question as to whether the same would bring within its sweep the draft
development plan or only final development plan a little later, but it may be noticed
that once a valid town planning scheme comes into force, indisputably, there may
be freezing of land use as also freezing of development and, thus, a total embargo is
placed except in such cases where the Director had granted permission. Section
53 of the Act, however, in the event a valid town planning scheme is made, places
a total embargo both on land use as also the development Even the Director is
denuded of its power to issue ary further permission. Existing land use, draft
development plan and final developmerit plan envisage two-stage exercise. In drafting
or finalizing a zonal plan, a similar exercise is undertaken. In making a town
development scheme, however, the process undertaken is a three- -stage one inasmuch
as an Intention therefor is declared which entails serioiis consequences and, as
noticed hereinbefore, by reason thereof, a total embargo is imposed both on land
use as also the development. For the said purpose, a time limit within which a draft
town planning scheme has to be finalized is provided but the same can be subject to
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modification by the State which ordinarily should be w1th a view to deal with the R
same in line with the final development plan. :

Principal questions :
43. In these appeals pnnclpally, we are beset with two questlons:

(i) Whether having regard to notification dated 13.02.1974 vis-a-

vis the expansion of the Indore Development Plan, the District -
Committee in exercise of its delegated power can automatically
extend the area of operation of the appellant despite the notification
constituting it by the State whereby and whereunder its area of
operation was limited to the one covered by the notification dated
13.02.1974 7 \ ‘)3

() Whether the appellant authority can declare its intention in
terms of Section 50 of the Act before the development attained

finality.
Competing I'nterest :

44. There are two competing interests, viz., one, the interest of the State vis-a-
vis the general public and, two, to have better living conditions and the right of
. property of an individual which although is not a fundamental right but is a constitutional
andhuman right. =

45. Before we embark upon the questions involved in these appeals, we would
like to make some general observations. '

46.  Town and country planning involving land development of the cities which
are sought to be achlevedthmughthe process of fand use, zoning plan and regilating
building activitics must receive due attention of all concerned. We are furthermore
not oblivious of the fact that such planning involving highly complex cities depends
upon scientific research, study and experience and, thus, deserves due reverence.

47. Where, however, a scheme comes into force, although it may cause hardship .
to the individual owners as they may be prevented from making the most profitable
use of their rights over property, having regard to the drastic consequences envisaged
thereunder, the statute should be considered in such a manner as a result whereof
greater hardship is not caused to the citizens than actually contemplated thereby.
Whereas an attempt should be made to prevent unplanned and haphazard
development but the same would not mean that the court would close its eyes to the
blatant illegalities committed by the State and/or the statutory authorities in
implementation thereof. Implementatlon of such land development as also building
laws should be in .consonance with public welfare and convemence In United
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States of America zoning ordinances are enacted pursuant to the police power
delegated by the State. Although in India the scurce of such power is not police
power but if a zoning classification imposes unreasonable restrictions, it ‘cannot be
sustained. The public authority may have general considerations, safety or general
welfare in mind, but the same would become irrelevant, as thereby statutory rights
of a party cannot be taken away. The courts must make an endeavour to strike a
balance between public interest on the one hand and protection of a constitutional
right to hold property, on the other. -

48.  For the aforementioned purpose, an endeavour should be made to find out as

to whether the statute takes care of public interest in the miatter vis-a-vis the pnivate

interest, on the one hand, and the effect of Iapse and/ or positive inaction on the part
of the State and other planning authorities, on the other.

49. The courts cannot also be oblivious of the fact that the owners who are
subject to the embargos placed under the statute are deprived of their valuable
rightful use of the property for a long time. Although ordinarily when a public
authority is asked to perform statutory duties within the time stipulated it is directory

in nature but when it involves valuable rights of the citizens and provides for the’

consequences therefor it would be construed to be mandatory in character.
50. In T. Vijayalakshmi v. Town Planning Member, this Court held:

"15. The law in this behalf is explicit. Right of 2 person to construct
residential houses in the residential area is a valuable right. The
said right can only be regulated in terms of a regulatory statute but
unless there exists a clear provision the same cannot be taken
away. It is also a trite law that the building plans are required to be
dealt with in terins of the existing law. Determination of such a
question cannot be postponed far less taken away. Doctrine of
legitimate expectation in a case of this nature would have.a role to

play-li
It was further observed:

"18. It is, thus, now well-settled law that an application for grant of

permission for construction of a building is required to be decided
in accordance with law applicable on the day on which such
penission is granted. However, a statutory authority must exercise
its jurisdiction within a reasonable time. (See Kuldeep Singh v.
Govt. of NCT of Delhi)" ‘

51. 'What wonld be a public purpose in such a matter has been stated in Prakash

(1) (2006) 8 SCC 502.
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Amichand Shah v. State of Gujarat & others' , whereupon the State itself relied
upon, in the following terms :

“19. In order to appreciate the contentions of the appellant it is
necessary to look at the object of the legislation in question as a
whole. The object of the Act is not just acquiring a bit of land here
or a bit of land there for some public purpose. It consists of several
activities which have as their ultimate object the orderly development
of an urban area. It envisages the preparation of a development
plan, allocation of land for various private and public uses, .
preparation of a Town Planning Scheme and making provisions for
future development of the area in question. The various aspects of
a Town Planning Scheme have already been set out. On the final
Town Planning Scheme coming into force under Section 53 of the
Act there is an automatic vesting of all lands required by the local
authority; unless otherwise provided, in the local authority. It is not
a case where the provisions of the Land Acquisition Act, 1894
have to be set in motion either by the Collector or by the
Government "

The impugned provision does not subserve such purpose.

52. Itis also not a casc like State of Gujarat v. Shantilal Mangaldas & 0rs.?,
that when a development is made, the owner of the property not only gets much
more than what he would have got, if the same remained undeveloped in the process
but also get the benefit. of living in a developed town having good town planning.

. 33. The courts should, therefore, sttive to find a balance of the ;:ompeti'ng interest.

Human Right Issue :

34. -The right.of property is now considered to be not only a constitutional right
but also a human right. .

55.  The Declaration of Human Rights (1789) enunciates under Article 17 "since
the right to property is inviolable and sacred, no-one may be deprived thereof,- unless
public necessity, legally ascertained, obviously requires it and just and prior indemmity
has been paid”. Further under Article 217 (IIIT) of 10th December, 1948, adopted
in the General Assembly Resolution it is stated that : (i) Everyone has the right to
owr property alone as well as in association with others. (i) No-one shall be arbitrarily
deprived of his property. ‘

56.  Earlier human rights were existed to the claim of individuals ri ght to health,

(1) (1986) 1 SCC 581. (2) 1969 (3) SCR 341.
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right to livelihood, right to shelter and employment etc. but now human rights have
started gaining a multifacet approach. Now property rights are also ipcorporated
within the definition of human rights. Even claim of adverse possession has to be
read in consonance with human rights. :

57.  As President John Adams (1797-1801) put it, :

"Property is surely a right of mankind as real as liberty." Adding,
"The moment the idea is admitted into society that property is not as
sacred as the laws of God, and that there is not a force of law and
public justice to protect it, anarchy and tyranny commence".

58. Property, while ceasing to be a fundamental rig;ht would, however, be given
express Tecognition as a legal right, provisions being made that no person shall be
deprived of his property save in accordance with law. .

Interpretation of the Act :

59. The Act being regulatory in nature as by reason thereof the right of an owner
of property to use and develop stands restricted, requires strict construction. An
owner of land ordinarily would be entitled to use or develop the same for any
purpose unless there exists certain regulation in a statute or a statutory rules.
Regulations contained in such statute must be imterpreted in such a manner so as to

" least interfere with the right of property of the owner of such land. Restrictions are

made in larger public interest. Such restrictions, indisputably must be reasonable
one. [See Balram Kumwat v. Union of India & Ors.!, Krishi Utpadan Mandi
Samiti & Ors. v. Pilibhit Pantnagar Beej Ltd. & Anr® and Union of India &
Ors: v. West Coast Paper Mills Ltd. & Arir®. The statutory scheme contemplates
that a person and owner of land should not ordinarily be deprived from the user
thereof by way of reservation or designation.

60. Expropriatory législation, as is well-known, must be given a strict construction.
61. In Hindustan Petroleum Corporation Ltd. v. Daius Shapur Chenai &

‘Ors.%, construing Section 5A of the Land Acquisition Act, this Court observed :

"é. It is not in dispute that Section 5-A of the Act confers a valuable
right in favour of a person whose lands are sought to be acquiired.
Having regard to the provisions contained in-Article 300-A of the
Constitution, the State in exercise of its power of "eminent domain" )
may interfere with the right of property of a person by acquiring

- the same but the same must be for a public purpose and reasonable
compensation therefor must be paid. '

(1) (2003) 7 SCC 628. ' - (2) (2004) 1 SCC 391
(3) (2004) 2 SCC 747. (4) (2005) 7 SCC 627.
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7. Indisputably, the definition of public purposg is of wide amplitude -

and takes within its sweep the acquisition of land for a corporation
owned or controlled by the State, as envisaged under sub-clause
(iv) of clause (f) of Section 3 of the Act. But the same wouild not

" mean that the State is the sole Jjudge therefor and no judicial review
- shall lie. (See Jilubhai Nanbhai Khachar v. State of Gujarat.)".

It was'ﬁxrﬂler_‘ stated :

“29. The Act is an expropriatory legislation. This Court in Staze of
M.P. ¥. Vishnu Prasad Sharma observed that in such a case the

provisions ‘of the statute should b strictly construed as it deprives

a person of his land without consent. [See also Khub Chand v.
State of Rajasthan and CCE v. Orient Fabrics (P) Lid.] There
cannot, therefore, be any doubt that in a case of this nature due

application of mind on the part of the statutory authority was

imperative."

62. In State of Rajasthan & Ors. v. Basant Nahata' , it was opined :

63.
held ;

64, In Jilubhai Nanbhai Khachar & Ors. v. State
law is stated in the following terms :

“ In absence of any substantive provisions contained in a

" parliamentary or legislative act he cannot be refrained from dealing

with' his property in any manner he likes. Such statutory interdict

-would be opposed to one's right of property as envisaged under

Article 300A of the Constitution of India_" ,

"Ours is a constitutional democracy and the rights available to the
citizens are declared by the Constitution. Although Article 19(1)(f)
was deleted by the Forty-fourth Amendment to the Constitution,
Article 300-A has been placed in the Constitution, which reads as
follows: "300-A. Persons not to be deprived of propexjtﬁr save by

. authority of law. No person shall be deprived of his property save

by authority of law." This is a case where we find utter lack of

"legal authority for deprivation of the respondent's property by the

appellants who are State authorities "

“The right of eminent domair is the right of the sovereign State,

In State of Uttar Pradesh v. Manohar?, a Constitution Bench of this Court

bﬂGi:jaraf and Afzn.f; , the

(1) JT 2005 (8) SC 170. (2) (2005) 2 SCC 126.

~ -

(3) (1995) Supp. 1 SCC 596,

~
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through its regular agencies, to reassert, either temporarily or

permanently, its dominion over any portion of the soil of the State

including private property without its owner's consent on account
of public exigency and for the public good. Eminent domain is the
highest and most exact idea of property remaining in the
Government, or in the aggregate body of the people in their sovereign
capacity. It gives the right to resume possession of the property in

" the manner directed by the Constitution and the laws of the State,

whenever the public interest requires it. The term 'expropriation' is
practically synonymous with the term "eminent domain”

It was further observed : _
"48. The word 'property’ used in Article 300-A must be understood -

in the context in which the sovereign power of eminent domain is
exercised by the State and property expropriated. No abstract
principles could be laid. Each case must be considered in the light
of its own facts and setting. The phrase "deprivation of the property
of a person" must equally be considered in the fact situation of a

case, Deprivation connotes different concepts. Article 300-A gets’

attracted to an acquisition or taking possession of private property,
by necessary implication for public purpose, in accordance with
the law made by Parliament or a State Legislature, a rule or a
statutory order having force of law. It is inherent in every sovereign
State by exercising its power of €minent domain to expropriate
private property without owner's consent. Prima facie, State would

be the judge to decide whether a purpose is a public purpose. But -

itis not the sole judge. This will be subject to judicial review and it
is the duty of the court to determine whether a particular purpose
is a public purpose or not. Public interest has always been
considered to be an essential ingredient of public purpose. But every
public purpose does not fall under Article 300-A nor every exercise
of eminent domain an acquisition or taking possession under Article
300-A. Generally speaking preservation of public health or
prevention of damage to life and propeity are considered to be
public purposes. Yet deprivation of property for any such purpose
would not amount to acquisition or possession taken under Article
300-A. It would be by exercise of the police power of the State. In
other words, Article 300-A only limits the powers of the State that
no person shall be deprived of his property save by authority of
law. There has to be no deprivation without any sanction of law.
Deprivation by any other mode is not acquisition or taking possession

]
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" under Article 300-A. In other words, if thiere is no law, there is o
deprivation. Acquisition of mines, mmera]s and quarries is depnvai:lon
under Article 300-A." : .

65.  Rajendra Babu, J (4s the learned Chief Justice then ‘was) in Sri Knshnapur

Muatt, Udupi v. N. Vijayendra Shetty and Anr observed :

""The restrictions imposed in the planning law thoughi in publi¢ interest

. should be strictly interpreted because they make an inroad into the -
rights of a private persons to carry on his business by construction.
of a suitable building for the purpose and incideritally may affect
his fundamental right if too widely interpreted "

66.  The question has also been addressed by a decision of the Division Bench of
this Court in Pt. Chet Ram Vashist (Dead) by LRs. v: Municipal Cofporatiopn
of Delhi? , wherein R M. Sahai, J., speaking for the Bench opined :

"6.. Reserving imy site for any street, open space, park, school etc.
in a layout plan is normally a public purpose as it is inherent in such
reservation that it shall be used by the public in general: The effect ‘
of such reservation is that the owner ceases to be a legal owner of
the land in dispute and he holds the land for the benefit of ‘the
society or the public in general. It may result in creating an chligation
in nature of trust and may preclude the owner from transferring or
selling his interest in it. it may be true as held by the High Court
that the interest which is left in the owner is a residuary interest
which may be nothing more than a right to hold this land in trust for
the specific purpose specified by the coloniser in the sanctioned
layout.plan, But the question is, does it entitle the Corporation to
claim that the land so specified should be transferred to the authority
free of cost. That is not made out from any provision in the Act or
on any principle of law. The Corporation by virtue of the land
specified as open space may get a right as .a custodian of public
interest to manage it.in the interest of the society in general. But
the right to manage as a local body is not the same thing as to claim -
transfer of the property to itself. The effect .of transfer of the
property is that the transferor ceases to be owner of it and the
ownership stands transferred to the person in whose favour it is

_ transferred. The resolution of the Committee to transfer land in the

- colony for park and school was an order for transfer w11’.hout there
bemg any sanction for the same in law."

) -1?92 (3) KarL.J. 326. - (2) (1995) 1 SCC 47.

-y
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[See also Raju S. Jethmalani v. State of Maharashtra®).
Application of the Act :

67. While determining the questions involved in these appeals, we are not unmindful
that the purpose and object of the town development scheme is a laudable one
insofar as it purports-to allocate areas covered by Scheme No. 164 for residential®
purposes and a bypass road of 70 feet wide is to be built along the eastern periphery -
of the area covered by the Scheme. The question, however, would be as tc whether
the development can be said to be a haphazard one or would completely destroy the
purpose for which the land was to be reserved for planned development of the
residential arca.

68. The process started in the year 1974. Only 37 villages were included within
the planning area. It may be that with the passage of time the requirements for a
better planned city were felt, but it is difficult to conceive that the State of Madhya
Pradesh while constituting the appellant authority in terms of Section 38(1) of the
Act by reason of its notification dated 09:05.1977 was wholly oblivious thereto.
When the Act came into force the existing land use was determined. The area for
which, thus, land could be put to use was fixed. No land could be used for a
purpose which is not envisaged by land use.

69. A Director who is a very high ranking officer and is answerable only to.the
State is appointed under the Act to put an eye over the development activities; be it
by the developers or others. Apart from the fact that gram panchayat which is a
local authority within the meaning of the provisions of the Act had the occasion to
consider each application for grant of sanction of the building plans which presumably
would require to be drawn directly in terms of the building bylaws framed under a
statute which in tum gave rise to a presumption that it had received an approval of
the State, in the event of any further development the permission of the Director is
necessary. The Director, however, being an authority under the Act was statutorily
enjoined to perform his duties within the four-corners of the statute. Whereas the
said statutory authority is required to apply its mind before an.application for grant
of development of land is filed, which itself having regard to its wide definition is
extensive in nature, to the requirements of law, it cannot unduly withhold such
permission if the application otherwise fulfils the statutory conditions. The Act
itself envisages that in the event an application is not disposed of within the time
specified, a development plan would be deemed to be sanctioned. [See Section
30(5) of the Act] Land use, therefore, is restricted. The manner in which the
permission for construction of building is to be granted is also well-defined.

70. Respondents obtained permission for development from the competent

(1) (2005) 4 SCALE 688,
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authority for diversion of land use as far back as on 12.01.1989. They had applied
for and were granted sanction of building plan by the gram panchayat in the year
1991. No step was taken by the statutory authorities or the appellant herein to
notify a draft development plan. It was not notified till 2000. No further step was
" taken pursuant thereto or in furtherance thereof. Respondents filed an application
before the Director for grant of permission only on 2.12.2004 which was rejected
by reason of an order dated 14.12.2004 purported to be for the following reason:

"subjected land of village Bicholi Hapsi has been included in the
proposed Development Scheme No. 164 of Indore Development
Authority."

71. We may notice two precise submissions of Mr. Venugopal at this stage:
(i) The development plan includes draft development plan;

(i) Existence of any draft development plan would authorise the
appellant authority to declare its intention to prepare a town
development scheme at.any time.

72.  The draft development plan was published on 27.06.2003 although it was
sent for consideration of the State in terms of Section 19 of the Act on 9.10.2003.
The same was returned to the appellant  authority stating that plan to be prepared
for the projected population in the year 2021 on or about 4.01.2005. A draft
development plan 2021 was published only on 13.07.2007 whereas the declaration
by the appellant authority was notified on 20.08.2004. Submission of Mr. Venugopal
that a development plan would include a draft development plan is sought to be
made as the statute has interchangeably used draft development plan, sanctioned
development plan as development plan and, secondly, on the strength of clause (iv)
of Sub-section (1) of Section 18 of the Act laying down that a notice shall be issued
thereunder containing infer alia the particulars, viz., the provisions for enforcing
the draft development plan and stating the manner in which permission for
development may be obtained.

73.  We do not see any force in the said argument. It is possible to enforce a
draft development plan in a given case, but the statute must sp ecifically provide for

the same. But, a draft development plan which has not attained finality cannot be .

held to be determinative of the rights and obligations of the parties and, thus, it can
never be implemented. Section 50 of the Act explicitly states that the authority
may declare its intention 10 prepare a town development scheme which having
regard to Section 2(u) .of the Act must be read t6 mean declaration of its
mmplementation to prepare a scheme for the implementation of the provisions of a
development plan. ' ' ' . :
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74.  'We have come across some legislations, as for example, The Himachal
Pradesh Town and Country Planning Act, 1977 where a provision has been made
for preparation of an interim development plan. It is not in dispute that legislations
relating to.town and country planning are somewhat similar. Had the legislature
thought of implementation of a draft development plan, they could have also provided
for an interim development plan -which ipso facto would have been enforceable.

75.  Adevelopment plan even in ordinary parlarice can be implemented only when
it is finlal and not when it is at the draft stage, i.e., susceptible to changes. Not only
land use may make geographical change, the other details may also undergo a
change. The objections and suggestions invited from the general public as also the
persons affected may be accepted. There may be realignment. It may undergo
serious modifications. Once the legislature has defined a term in the interpretation
clause, it is not necessary for it to use the same expression in other provisions of the
Act. Itis well-settled that meaning assigned to a term as defined in the interpretation
clause unless the context otherwise requires should be given'the same meaning.

76.  Itis also well-settled that in the absence of any context indicating a contrary
intention, the same meaning would be attached to the word used in the later as is
given to them in the earlier statute. It is trite that the words or expresston used in a
statute before and after amendment should be given the same meaning. Itis a
settled law that when the legislature uses the same words in a similar connection, it
is to be presumed that in the absence of any context indicating a contrary intention,”
the same meaning should attach to the words. [See Lenhon v. Gobson & Howes
Ltd}, Craies on Statute Law, Seventh Edition, page 141 and G.P. Singh's Principles
of Statutory Interpretation, Tenth edition, page 278]

77.  In Venkata Subamma and another v. Ramayya and others?, it is stated
that an Act should be interpreted having regard to its history, and the meaning given
to a word cannot be read in a different way than what was interpreted in the earlier
repealed section, ‘

78.  Land use, development plan and zonal plan provided for the plan at macro
level whereas the town planning scheme is at a micro level and, thus, would be

. subject to development plan. It is, therefore, difficult to comprehend that broad

based macro level planning may not at all be in place when a town planning scheme

_is prepared.

79.  Once a final plan comes into force, steps inter alia are taken for acquisition
of the property. Section 34 of the Act takes care of such a contingency. The town
development schenie, as envisaged under Section 49 of the Act, specifically does it.
Out of nine, clauses contained in Section 49, six relate to acquisition of land for

" (1) (1919) AC 709 711 (2) AIR 1932 PC 92.




1004 THE INDIAN LAW REPORTS [2007
Chairman, Indore Vikas.Pradhikaran v, M/s Pure Industrial Cock & Chem., 2007

different purposes. Clauses (v), (viii) and (ix) only refer to undertaking of such
buildings or construction of work by the authority itself, reconstructions for the
purpose of buildings, roads, drains, sewage lines and the similar amenities and any
other work of a nature such as would bring about environmental improvements.

80. Ifthe submission of Mr. Venugopal is accepted, a purpose which is otherwise
not contemplated under.Chapter IV would be brought in by side door in Chapter
VIL. It is well-settled that would cannot be done directly cannot be permitted to be
done indirectly. *

81. The purpose of declaring the intent under Section 50(1) of the Act is to
implement a development plan. Section 53 of the Act freezing any other development
is an incidencLe arising consequent to the purpose, which purpose is to implement a
development plan. If the purpose of declaring such an intention is merely to bring
into play Section 53, and thereby freeze all development, it would amount to exercise
of the power of Section 50(1) for a collateral purpose, i.e., freezing of development
rather than implementation of a development plan. The collateral purpose also will
be to indirectly get over the fact that an owner of land pending finalization of a
development plan has all attendant rights of ownership subject to the restraints
under Section 16. If the declaration: of intent to formulate a town development
scheme s to get over Section 16 and freeze development activities under Section
53, it would amount to exercise of power for a collateral purpose.

82. A bare perusal of Sections 17 and 49 would show that it is the development
plan which determines the manner of usage of the Jand and the town development
scheme enumerates the manner in which such proposed usage can be implemented.
It would follow that until the usage is determined through a development plan, the
stage of manner of implementation of such proposed usage cannot be brought about.
It would also therefore follow that what is contemplated is the final development
plan and not a draft development plan, since until the development plan is finalized
it would have no statutory or legal force and the land use as existing prior thereto
with the rights of usage of the land arising therefrom would continue. :

83. To accept that it is open to the town development authority to declare an
intention to formulate a town development scheme even without a development
plan and ipso facto bring into play a freeze on usage of the land under Section 33
would lead to complete misuse of powers and arbitrary exercise thereof depriving
the citizen of his right to use the land subject to the permitted land use and laws
relating to the manner of usage thereof. This would be an unlawful deprivation of
the citizen's right to property which riglit includes within it the right to use the
property in accordance with the law as it stands at such time. To illustrate the
absurdity to which such an interpretation could lead it wounld then become open to
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the town development authonty to notify an intent to fonnulate a town development

scheme even in the absence of a development plan, freeze all usage of the property -

by a owner thereof by virtue of Section 53 of the Act, and should no development
plan be finalized within 3 years, such scheme would lapse and the authority thefeupon.
‘would merely notify a fresh intent to formulate a town. development scheme and
once again freeze the usage of the land for another three years and continue the
same ad infinitum thereby in effect completely depriving the citizen of the right to
use his property which was in a manner otherwise permitted under law as it stands.

84.  The essence of planning in'the Act is the existence of a development plan. It
is a development plan, which under Section 17 will indicate the areds and zones, the
users, the open spaces, the institutions and offices, the special purposes, etc. Town
planning would be based on the contents of the development plan. It is only when
the development plan is in existence, can a town planning-scheme be framed. In

- fact, unless it is known as to. what the contents of a possible town planning scheme
would be, or alternatively, whether in terms of the development plan such a scheme
at all is required, the intention to frame the scheme cannot be notified.

85.  Section 50 of the Act no doubt uses the word "at any time". The question,
however, is what that would imply. The town planning scheme, it would bear repetition
to state, is made for the purpose of implementation of a development plan. Ordinarily,
therefore, it would envisage the time period for coming into force of the development
plan and the expiry thereof. Unless such a construction is to be given to the words
"at any time", it would lead to manifest injustice and absurdity which is not
contemplated by the statute. For giving an effective meaning to the provisions of
Section 50 of the Act, the same is required to be read in the context of other
provisions of the statute and in particular the interpretation clauses which we have
noticed hereinbefore.

86.  Section 50(1) of the Act provide for declaration of this intention to prepare
town development scheme "at any time". The words."at any time" do-not confer
upon any statutory authority an unfettered discretion to frame the town development
scheme whenever it is so pleases. The words "at any time" are not charter for the

exercise of an arbitrary decision as and when a scheme has to be framed. The .

words "at any time" have no exemption from all forms of limitation for unexplained
and undue delay. Such an interpretation would not only result in the destruction of
citizens" nghts but would also go contrary to the entire context in whlch the power
has been given to the authority. . .

'$7.  The words "at any time" have to be interpreted in the context in which they
are used. Since a town development scheme in the context of the Act is intended
to implement the development plan, the declaration of intention to prepare a scheme
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canonly be in the context of a development plan. The starting point of the declaration
of the intention has to be ppon the notification of development plan and the outer
limit for the. authority to frame such a scheme upon lapsing of the plan. That is the
plausible interpretation of the words "at any time" used in Section 50(1) of the Act
[See State of HP. & Ors. v, . Rajkumar Bryender Singh & Ors.).- :

88. For construmg a statute of this nature, we are dealing mth rule of purposive
construction has to be applied. - . .

89. In Francis Bennion's Statutory Interpretatlon purposwe construction has been
described as under

"Aj purposwe construction of an enactment is one which giveseffect
to the legislative purpose by (a)’ followmg the literal meaning of the

_ enactment wheré that meaning is in accordance with the legislative
purpose (in this Code called a purposive-and-literal constmction),
or (b) applying a strained meaning where thé literal meaning is not
in accordance with the legislative purpose (in the Code called a
pmposwe-and -strained construction)."

[See also Bombay Dyeing and Mfg. Co. Ltd v. Bombay Environmental
Action Group and Ors 2 and National Insurance Co, -Ltd. v. Laxmi Naram
Dhur’.

90. In Maruti Udyag Lid. v. RamLal and Others!, whﬂe interpreting the

provisions of Industrial Disputes Act, 1947, the rule of- ‘purposive construction was
followed.

91, In Reserve Bank of India v. Peerless General Finance and Investment
Co. Lt this Court stated:

“ If a statute is looked at, in the context of its enactment with the
glasses of the statute-maker, provided by such context, its scheme,

the sections, clauses, phrases and words may take colour and appear
different than when the statute is looked at without the glasses
provided by the context. With these glasses we must look at the
Act as a whole and discover what each section, each clause, each.
-phrase and each word is meant anid designed to say as to fit into
‘the scheme of the entire Act L.

92. 1In 'The Interpietation and App]lcatmn of Statutes by Reed chkerson the
author at p.135 has discussed the subject while dea]mg with the importance of
context of the statute in the following terms:

(1) (2004) 10 SCC 585. (2) (2006) 3 SCC 434. 3 2007'(4) SCALE 36.
(4) (2005y2 SCC 638. _  (5) (1987) 1 SCC 424.

- - - _ - O
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.. The essence of the language is to reflect, express, and perhaps
even affect the conceptnal matrix of established ideas and values
that identifies the culture to which it belongs. For this reason,
language has been called "conceptual map of human experience"!

- [See also High Court of Gujarat v. Gujarat Kishan Mazdoor Panchayat',
Indian Handicrafis Emporium and Others v. Union of India and Others?, and
Deepal Girishbhai Soni and others v. Umted India Insurance Co. Ltd., Baroda®.
Delegatxon :

93.  An area conceived of under the Act, as noticed hereinbefore, consists of
both plan area and non-plan-area. Development of plan area may be in phases. A
master plan may be followed by a zonal plan and a zonal plan may be followed by
a town development scheme.

94.  The limit of Indore planning area was specified by a notification dated
13.02.1974 in terms of Sub-section (1) of Section 13 of the Act. Appellant Authority
was constituted by the State of Madhya Pradesh in exercise of its power under
Section 38(1) of the Act for the area comprised within the Indore planning as
specified in the notification dated 13.02.1974. The State in exercise of its jurisdiction
under Sub-section (1) of Section 75 of the Act delegated its power conferred upon
it under Sections 13 and 47A of the Act upon the District Planning Committee. No
power under Section 38 was delegated. The District Planning Committee exercises

. its jurisdiction pursuant to the said delegation in terms of a notification dated 13.11.2000

extending the Indore Development Planning Area to 152 villages. The villages
Bicholi and Kanadia were not included in the notification dated 12.08.1977. They
were included only in the notification issued by the District Planning Committee.

95.  The District Planning Committee, however, issued another notification
amending the planning area to 90 villages only and deleting 62 villages from its
earlier notification.

96.  There cannot be any doubt whatsoever that even a delegatee exercises its
power relying on or on the basis of its power conferred upon it by the delegator, its
act would be deemed to be that of the principal as has been held by this Court in
State of Orissa and Others v. Commissioner of Land Records and
Setﬂement Cuttack and Others®, this Court held:

"25. We have to note that the Commissioner when he exercises
power of the Board delegated to him under Section 33 of the
Settlement Act, 1958, the order passed by him is to be treated
as an order of the Board of Revenue and not as that of the

(1) (2003) 4 SCC 712. . (2) (2003) 7°SCC 589.
(3) (2004) 5 SCC 385, para 56. (4) (1998) 7 SCC.162,
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Commissioner in his capacity as Commissioner. This position is >
clear from two rulings’of this Court to which we shall presently

refer. The first of the said rulings is the one decided by the

Constitution Bench of this Court in Roop Chand v. State of

Punjab 3 . In that case, it was held by the majority that where

the State Government had, under Section 41(1) of the l-'_:'asf:

Punjab Holdings (Consolidation and Prevention of Fragmentation) -
Act, 1948, delegated its appellate powers vested in it under
Section 21(4) to an "officer", an order passed by such an officer
was an order passed by the State Government itself and "not an
order passed by any officer under this Act" within Section 42
and was not revisable by the State Government. It was pointed 5:_
out that for the purpose of exercise of powers of revision by the *
State under Section 42 of that Act, the order sought to be revised

must be an order passéd by an officer in his own right and not as a

delegate of the State. The State Government was, therefore, not

entitled under Section 42 to call for the records of the case which

was disposed of by an officer acting as its delegate."

97. Whether issuance of notification by the delegatee would automatically extend
the jurisdiction of the appellant is thé question. Before we consider the legal issues
involved, we may ‘notice that the appellant filed an apphcatlon before the High
Court wherein it was stated:

"2. The rcspondcnt no. 2 submits that though in 2004 itself the
State Government had in principle agreed to extend the area of the ; o
" Indore Development Authority u/s 38 of the Adhiniyam, the said '
decision could not be implemented because of certain procedural
and other difficulties. Subsequently, when the respondent no. 2
- took up the matter with the State Govemment, it insisted that in the
absence of a formal request from the IDA it could not extend its
area u/s 38 of the Adhiniyam. Accordingly, the respondent no. 2 >
had submitted its formal réquest by its aforesaid letter dated 14/10/ .
2005."

98. The State, it is interesting. to note, took a’ smu]ar plea when the appellant a
authority sought permission for new Transport Nagar Scheme on 265 hectares of
land situated in village Mundrla Nayata by its leiter dated 23.08.2005 statmg

"Please refer the reference letter by which the Indore Development
Authority sought permission for new Transport Nagar Scheme on
265 hectares of land situated in village Mundrla Nayata. =
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(1) In this regard opinion of law department has been received -
and as per that in the year 1977 the areas of Indore Development
Authority was prescribed whereas the questioned scheme is failing
beyond the prescribed operational area.

(2) Although as per letter dated 28th June, 2002, the planning area
of Indore city is extended but the operational area of Indore
Development Authority has not been extended. At present, Indore
Development Plan, 1991 is in force and new Development Plan is
being prepared,

(3) Thus, the Indore Development Authority is not compétent to
declare "Town Dcvelopment Scheme" beyond its prescribed
operational : a:rea

99.  Yet again, the State in exercise of its power under Sectlon 38(1) of the Act
notified planning area confirming to the one identified by the District Planning
Committee in terms of its notification dated 28.10.2005.

How State understood it :

* 100. Application of the principle of executive construction would lead to a conclusion

that the State and the appellant themselves proceeded onthe basis that in terms of
the notification issued by the District Planning Committee, the area of operation of
the appellant was not extended.

101, In G.P. Singh's Principles of Statutory Interpretation, 10th Edn. atp. 319, it
is stated :

"But a uniform and consistent departmental practice arising out of
construction placed upon an ambiguous statute by the highest
executive officers at or near the time of its enactment and continuing
for a long period of time 1s an admissible aid to the proper
construction of the statute by the Court and would not be
disregarded except for cogent reasons. The controlling effect of
this aid which is known as 'executive construction' would depend
'upon various factors such as the length of time for which it is
. followed, the nature of rights and property affected by it, the injustice
result from its: departure and the approval that it has recewed in
]udlc1a1 dec1smns orin legislation. .

Relying upon this principle, the Supreme Court in Ajay Gandhi v.

" B. Singh having regard to the fact that the President of the Income
Tax Appellate Tribunal had been from its inceptionin 1941 exercising
‘the power of fransfer of the members of the Tribunal to the places
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where Benches of the Tribunal were functioning, held construing
sections 251(1) and 255(5) of the Income Tax Act that the President

under these provisions has the requisite power of transfer and
posting of its members. The court cbserved :

“"For construction of a statute, it is trite, the actual prattice may be
taken into consideration."

Contemporary official statements throwing light on the construction
of a statute and statutory instroments made under it have been
used as contemporanea expositio to interpret not only ancient but
even recent statute both in England and India."

[See also:S.B. Bhattacharjee v. S.D. Majumdar & Ors.!, Civil Appeal arising
out of S.L.P. (Civil) No. 3413 of 2006, disposed of today].

Exercise of delegated power - effect of :

102. .The State exercises its different power for different purposes. Issuing
notification of a planning area, whether named or not, for the purpose of Section’
13(1) is different from the one for which a development authority is ereated within
the meaning of Section 38(1) of the Act. The State in a given situation may appoint
more than one authority for the same planned area. The State delegated its power

upon the District Planning Authority under Section 38 of the Act. The appellant -

authority was-created for a definite purpose. Its jurisdiction was limited to the area
notified. When so creating, although 1974 notification was referred to, the same
was only for the purpose of limiting the area of operation of the appellant authority.

- The principle of legislation by incorporation was applied and not the principle of
legislation by reference. | .

103. The difference between the two principles is well-known. Whereas in the
case of the former, a further notification amending the ambit or scope of the statute
would- be necessary, if the statute incorporated by reference is amended, in the
latter it would not be necessary. :

104. In Rakesh Vij v. Dr. Raminder Pal Singh Sethi and Ors.z‘,' this Court
observed: - '

"9. Adopting or applying an earlier or existing Act by competent
Legislature to a later Act is an accepted device of Legislation. If
the adopting Act refers-to certain provisions of an earlier existing
Act, it is known as legislation by reference. Whereas ifthe provisions
of another Act are bodily lifted and incorporated inthe Act, then it

(1) Civil Appeal arising out of S.L.P-(Civil) No, 3413 of 2006, (@) AIR 2005 SC 3593,

L UV, - - - [

oy
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1s known as legislation by incorporation. The determination whether
a legislation was by way of incorporation or reference is more a
matter of construction by the courts keeping in view the language
employed by the Act, the purpose of referring or incorporating
provisions of an existing Act and the effect of it on the day-to-day
working. Reason for it is the courts' prime duty to assume that any
law made by the Legislature is enacted to serve public purpose.."

105. Itis furthermore a well-settled principle of law that a delegatee must exercise
its jurisdiction within the four-comers of its delegation. If it could not exercise its
delegated power for the purpose of creation of the appellant authority or extended
its jurisdiction, in our opinion, it carinot be done by amendment of a notification
issued under Section 13(1) of the Act.

106. We may at this juﬁcture notice the effect of the notifications issued by the
authority :

_*  Itisamatter of record that the notification issued on 13.02.1974
under Section 13 notifying the planning area, did not include land of
. Respondent No. 1. ) :

- *  Itis also a matter of record that the Indore Development Plan,
1991 notified in 1975 does not admittedly include the village in which -
the land of Respondent No. 1 is situate.

*  The notification issued under Section 38(1) of the-Act on
09.05.1977 is also limited to the area specified in the notification
‘dated 13.02. 1974 and admittedly does not include the land of
Respondent No. 1.

107.  Admittedly, the villages in question had been included by the State in its
notification issued on 28.10.2005. Prior thereto, the said villages having not been
included within the area of operation of the appellant authority, any action taken
either by way of its intention to frame a town planning scheme or otherwise shall be
wholly illegal and w1thout jurisdiction. It would render its act in relation to the said

villages a nullity. -

108. Itis, therefore, .diﬁicult forus to accept the submission of Mr. Venugopal and
Mr. Gambhir that the notlﬁcatlon dated 13.11.2000 subsumes in the notification
dated 12.08. 1977 : '

109. ‘For the reasons aforementloned, we do not have any other option but to
uphold the impugned _rudgment of the High Court :

110. - We may, however, observe that several other contentions, as noticed
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hereinbefore, have been raised before us but we do not find any necessity to go
thereinto.

Should: we issue Mandamus ? -

111. Before parting, however, we must notice a submission of Mr. C.A. Sundaram,
learned counsel appearing on behalf of the respondents, to the cffect that the High
Court committed a manifest error insofar as it limited its direction only to the following:

" The impugned order dated 17.5.2006 of the learned Single Judge
in WP. No. 4 of 2005 is sct aside and the notification dated 24.8.2004
of the Indore Development Authority, insofar as it applies to village
Bicholi Hapsi and the communication of the Joint Director, Town.

~ and Country Planning, Indore to the appellant that he cannot approve
the plan for construction of the house of the ‘appellant because of
the publication of the Draft Scheme No. 164 U/s. 50(2) of the
Adhiniyam are quashed and the Director is directed to reconsider
the application of the petitioner for permission to undertake
construction of the house in accordance with the provisions of the .
Adhiniyam and the observations in this judgment "

112. The learned counsel would submit that the said direction is not correct as the
High Court should have directed the Director to consider the respondents' application
in accordance with the law as it cxisted at the relevant point of time. We do not
subscribe to the said view as it is now‘well-known that that where a statute provides
for a right, but enforcement thereof is in several stages, unless and until the conditions
precedent laid down therein are satisfied, no right can be said to have been vested
in the person concerned. -

113. In Director of Public Works v. Ho Po Sang' , the Privy Council considered
the said question having regard to the repealing provisions of the Landlord and
Tenant Ordinance, 1947 as amended on 9-4-1957. It was held that having regard to

the repeal of Sections 3-A to 3-E, when applications remained pending, no accrued

or vested right was derived stating :

"In summary, the application of the second appellant for a rebuilding
certificate conferred no right on him which was preserved after -
the repeal of Sections 3-A to“3-E, but merely conferred hope or
expectation that the Governor-in-Council would exercise his
executive or ministerial discretion in his favour and the first appellant
would thereafter issue a certificate. Similarly, the issue by the first
appellant of notice of intention to grant a rebuilding cer_tiﬁcaté

(1) 1961 AC 901 : (1961) 2 All ER 721.
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conferred no right on the second appellant which was preserved

after the repeal, but merely instituted a procedure whereby the.,

matter could be referred to the Governor-in-Council. The repeal
disentitled the first appellant from thereafter issuing any rebuilding
certificate where the matter had been referred by petition to the
Governor-in-Council but had not been detennmed by the Governor."

[See also Lakshmi Amma v. Devassy'].

114. The question again came up for consideration in Howrah Municipal Corpn.

V. Ganges Rope Co. Ltd.?, wherein this Court categorically held :

"The context in which the respondent Company claims a vested
right for sanction and which has been accepted by the Division

Bench of the High Court, is not a right in relation to ownersl:up .

or possession of any property for which the expression vest is,
generally used. What we can understand from the claim of a
vested right set up by the respondent Company is that on the
basis of the Building Rules, as applicable to their case on the
date of making an application for sanction and the fixed period
allotted by the Court for its consideration, it had a legitimate or
settled expectation to obtain the sanction. In our considered
opinion, such settled expectation, if any, did not create any vested
right to obtain sanction. True it is, that the respondent Company
which can have no control over the manner of processing of
application for sanction by the Corporation cannot.be blamed
for delay but during pendency of its application for sanction, if
the State Government, in exercise of its rule-making power,

amended the Building Rules and imposed restrictions on the
heights of buildings on G.T. Road and other wards, such settled
expectation has been rendered impossible of fulfilment due to
change in law. The claim based on the alleged vested right or
settled expectation cannot be set up against statutory provisions
which were brought into force by the State Government by
amending the Building Rules and not by the Corporatmn against

. whom such vested right or settled expectation is being sought

to be enforced. The vested right or settled expectation has been
nullified not only by the Corporation but also-by the State by

" amending the Building Rules. Besides this, such a settled.
expectation or the so-called vested right cannot be countenanced -

“

against public interest and ‘convenience which are sought tobe

*

(D 1970 KLT 204. (2) (2004) 1 SCC 663.
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served by amendment of the Building Rules and the resolution
of the Corporation issued thereupon.”

115. In Union of India v. Indian Charge Chrome', yet again this Court
emphasized ; . ‘

“The application has to be decided in accordance with the law
applicable on the date on which the authority granting the registration
. is called upon to apply its mind to the prayer for registration."

116. In S B. International Ltd, v. Asstt. Director General of Foreign Trade?,
. this Court repelled a contention that the authorities cannot take advantage of their
own wrong viz, delay in issuing the advance licence, stating :

"We have mentioned hereinbefore that issnance of these licences .
is not a formality nor a mere ministerial function but that it requires
due verification and formation of satisfaction as to compliance with
all the relevau_t provisions,"

[See also Kulcfeep' Singh v. Govt. NCT of Delh,

117.  For the reasons aforementioned, there is no merit in these appeals which are
dismissed accordmgly .There shall, however, be no order as to costs.
Appeals dismissed.
I.L.R. [2607] M.P., 1014
SUPREME COURT OF INDIA
Before Mr. Justice Arijit Pasayat & Mr. Justice B. P. Singh -

13 June, 2007
STATE OF MADHYA PRADESH .-..Appellant*
v_ -
SEWA SINGH . _ ...Respondent.

Penal Code, Indian (XLV of 1860)-Section 304 Part II-Deceased while in
custody was slapped and hit on testicles by S.H.O.—No external or
internal injury found in postmortem—Cause of death shown as
unknown-Ethyl Alcohal found in viscera—Respondent convicted
by Trial Court but acquitted by High Court-Held-If deceased

had been subjected to beating internal or external injuries should

have been found-Statement of witness unreliable as she had not
deposed during investigation that accused kicked on the thigh-
Although in case of custodial death there is less possibility of direct

*Cr. A. No. 1275/2001, .
(1) (1999) 7 SCC 314.  * (2) (1996) 2 SCC 439. (3) (2006) 5 SCC 702.

- - . - -

>
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t;v_ide'nce but no external or internal injury was found-Accused -
rightly acquitted by High Court-Appeal dismissed.

"Two factors weighed with the High Court in directing acquittal i.e. (a) apparent
contradictions in the evidence of PW-6 and (b) her version being at variance with
the medical evidence. The post-mortem was conducted by a team of doctors. It
was noted that there was no external or internal injury and the cause of death is
unknown. On forensic examination presence of Ethyl. Alcohol was noticed. If the
deceased had been subjected to kicks on vital parts or slapped as was stated by
PW-6 there certainly would have been marks of injury. Doctor's evidence clearly
rules this out. Further the evidence of PW-6 was rightly held to be unreliable by the

“High Court. During investigation she has stated that the accused had slapped-the

deceased. There was no mention about the kick on the ﬂngh or that the accused
kicked the deceased after he fell down. Further the evidence of PW-2 (brother of
PW-6) was to the effect that PW-6 had told him that the deceased was assaulted by
Sub Inspector Pandey and the accused. Evidence of PW-6 is entirely different. It is
true that in the case of custodial violence there would be less possibility of getting
direct evidence, and direct independent witness. This was the position as indicated
by this Court in State off M.P. v. Shyamsunder Trivedi and ors.;1995 (4) SCC
262. . (Para6) -

Case Referred :
State of M.P. v. Shyamsunder Trivedi and ors.;1995 (4) SCC 262.
Cur. adv. vult.

JUDGMENT

The  Judgment of the Court was -delivered by
Arurr Pasavar, J. :=The State'of Madhya Pradesh is in appeal against the judgment
of Madhya Pradesh High Court, Jabalpur, directing acquittal of the respondent.
Respondent, who had been convicted for offence punishable under Section 304 Part
Il of the Indian Penal Code, 1860 (in short the TPC’) and sentenced to undergo RI
for five years and to pay a fine of Rs.5,000/-, preferred an appeal against the judgment

. of learned Additional Sessions Judge, Tikamgarh. The Phgh Court accepted the

appeal and directed acquittal of the respondent.
2.  The background facts in a- n}ltshell are as follows :

Achelal (hereinafter referred to as the 'deceased”), while in custody, was slapped
and kicked on his testicles by the | accused, who was the S.H.O., and that resulted
in his death. The autopsy on the body of Achelal was conducted by a panel of three
doctors on+14.12.1987. The; post mortem report is Ex. P-1A. According to this
report no extémal or internal'injury was found on the dead body. The cause of death
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has been shown as 'unknown'. The viscera of the dead body was' preserved ft was
sent'to. the Forensic Science Laboratory, Sagar and as per report Ex.P-21, the.
presence of Ethyl Alcohol was ‘detected therein.

3. . The respondent took the plea that he had not assaulted the deceased. Placmg
relishce on the evidence .of Kusum (PW-6) who claimed to be witness, conviction
was recorded by ‘the_Trial Court and seatence was imposed as noted abave. The
ngh Court found that the evidence of PW-6 was not reliable and in any event the

mechcal evidence completely ruled out the version presented by PW-6.

4. In support of the appeal leamed counsel for the appellant-State submitted
that the High Court has-erroncously directed acquittal of the respondent. Evidence.
. of PW-6 should have been accepted and there was 1o contradmtlon between medical
evidence and the ocula: evidence.”

-

5. Thereis 1o appearance ofi beha.lf of the respondent in spite of service of
notice. ) .

6. " Two factors wc:ghed with the High Comtm dlrectmg acquittalie. (a) apparent
contradictions in the.evidence of PW-6 and (b) her version being at variance with
the medical evidence. The post-mortem was conducted by a team of doctors. Tt
was noted that there was no external or internal injury and the cause of death is
unknown. On forensic examination presence of Ethyl Alcohol was noticed. If the
deceased had been, subjected” to kicks on vital pats o slapped as was stated by
PW-6 there certamly would have been miarks of i injury. Doctor's eviderice clearly
rules this cut. Further the evidence of PW-6 was rightly held to be unreliable by the
High Court. During investigation she has stated that-the accused had slapped the
deceased. There was no mention abouit the kick on the thigh or that the accused
kicked the deceased after he fell down. Further the evidence of PW-2 (brother of
PW-6) was to the effect that PW-6 had told him that the deceased was ‘assaulted
by Sub Inspector Pandey and the accused. Evidence of PW-6 is. entirely different.
It is true that in the case of custodial: violence there would be less possibility of
getting direct evidence, and direct independent witness. This was the position as
* indicated by this Court in State of M.P. v. Shyamsunder Trivedi and ors.). There
were injuries on the body of the deceased in that case, In the present case medlcal
evidence clearly shows that there was no external or internal injury.

7. Above being the position, the judgment of acqulttal passed by the H1gh Court
does not suffer from any infirmity to warrant mterference

8. ’Ihe appeal is dismissed. .
: Appeal dismissed.

(1) 1995 (4) SCC 262."

[ e . T i
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FULL BENCH
Before Mr. A: K. Patnaik, Chief Justice, Mr. Justice Dipak Misra and
- : My, Justice K. K. Lahoti :

10 July, 2007
ARVIND KUMAR JAIN & ors. ’ ....Appellants*
V. ’
STATE OF M. P. & ors. ...Respondents.

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M. P. 2005~
Section 2(1)-Interlocutory Order/Judgment—Question ‘whether
Section 2(1) bars an appeal to Division Bench or order can be

- assailed regard being had to nature, tenor, effec_t and impact of
order referred to larger bench in view of contrary views—Held—
Interlocutory orders which decide matter of moment-or affect vital
and valuable rights of parties and which cause -serious injustice to
party has character of finality and must be treated as judgment—
Section 2(1) of Adhiniyam doesnot create_absolute bar to prefer
an appeal-Appeal can be preferred against an order regard being
had to nature, tenor, effect and impact of order passed by Single
Judge-Decisions rendered in Nav Nirman Milan Deria and Tejpal
Singh enunciate correct Iaw—Decision rendered in Arvind Kumar
Jain overruled—Reference answered accordingly.

Their Lordships expressed the opinion that every interlocutory order cannot
beregardedasa Judgment but only those orders which decided the matter of moment
or affect the vital and valuable rights of the parties and which cause serious injustice
to the party concerned. Their Lordships further held that when an interlocutory
order causes injustice who is deprived of valuable right till such interlocutory order
continues has the attributes or character of finality and must be treated as a judgment
within the meaning of Letters Patent. .

" Inview of the aforesaid premised reasons we proceed to record our conclusions
in seriatim : ) :
(@) The decision rendered in the case of Arvind Kumar Jain
(supra) does not lay down the law correctly and is hereby overruled.

(b) Any decision treading on the same path has to be deeméd 10
have been overruled. :

(c) The decisions rendered in Nav N’i_rmdr; (Milan) deria (supra)
and. Téjpal Singh (supra) enunciate the law correctly.

A No. 1'63/260;1-LJ-)
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(d) The proviso to Section 2(1) of M. P. Uchcha Nyayalaya
(Khand Nyaypesth Ko-Appeal) Adhiniyam, 2005 does not create
an absolute bar to prefer an appeal to the Division Bench,

(©) An appeal can be preferred against an order regard being had
to the nature; tenor, effect and impact of the order passed by the
learned single Judge. (Paras 20 & 31) .

Cases Referred :

Nav Nirman (Milan) Derig v, State of M. P, W. A. No. 69/2007, Shri
Tejpal Singh & anr v. Central Bank of India & ors.; W. A. No. 671/2007,
Commissioner of Income-Tax, Mysore v The Indo Mercantile Bank Ltd, AIR
1959 SC 713, Madhu Gopal v. VI Additional District Judge & ors., AIR 1989
SC 155, J. K. Industries Ltd v, Chief Inspector of Factories & Boilers, (1996)
6 8CC 665, Director of Education (Secondary) & anr. v Pushpendra Kumar &
ors.; AIR 1966 SC 2230, K. Venkatachalam v. A, Swamickan & anr ; AIR 1999
SC 1723, Dwarka Nath v, Income-Tax Officer, Special Circle, D Ward, Kanpur
&anr; AIR 1998 SC 8L, LIC. of Indiav. Asha Goel; AIR 2001 SC 549, Director
of Settlements, 4. P & ors. v M. R Apparao & anr.; (2002) 4 SCC 638, Roshan

ors.; (2004) 4 SCC 697, Liverpool & London S, P I Association Ltd. v M. ¥
" Sea Success I an anr.; (2004) 9 SCC 512, Subal Paul v Malina Paul: (2003) 10
SCC 361. - ) .

Case Relied upon :

Mindnapore Peoples's Co-operative Bank Ltd Chunilal Nanda; (2006)
58CC 399, .

Case Overruled : '
Arvind Kumar Jain & ors, v. State of M. P. & ors.; W. A. No. 1313/2006,

R P. Agrawal, alongwith Sanjay Agrawal, for the appellants.
. Sanjay K. Agrawal, Dy. Advocate General for the respondents Nos. 1 & 2.
- V.S Shroti alongwith 4. P Shrofi,for the respondent No., 3.

o Cur. adv. vult
ORDER _
The  Order of the Court was  delivered by

Dreax Misra, J. :—On a preliminailyiobjection advanced by the leamed counse] for
the respondents. that the -writ appeal preferred against the order dated 12.1.2007

passed by the learned Single Judge in W. P..No. 1724 1/2006 is not maintainable .

being hit by the proviso to sub-section (1) of ‘Section 2 ofthe M.P. Uchcha Nyayalaya

0 r:!
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(Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005 (for brevity 'the Act) a Division
Bench hearing the appeal noticed that there are two.scts of decisions pertaining to
maintainability of an appeal undér the Act in respect of interlocutory orders: (i) one

_holding that the appeals are maintainable under certain circumstances and (ii) the
other holding that no writ appeal would lie against any interlocutory orders as the bar
created by the proviso appended to Section 2 of the Act would come into play.
Because of this situation the Division Bench has refe
adjudication by a larger Bench;-

"Whether the proviso of Section 2(1) of the Madhya Pradésh Uchcha

‘Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005 absolutely
bars an appeal to the Division Bench or such an order can be assailed
in' an appeal régard being had to the nature, tenor, effect and impact of
the. order passed by the leamed Single Judge ?" )

In the aforesaid factual matn'x, the matter has been placed before us.
In [Nav Nirman {Milan) deria v. State bf M. P1] a Division Bench has

expressed the opinion as under:-

"A preliminarcy objecﬁon has been raisﬁd by the respondents to the
maintainability of the:appeal saying that under the Proviso to sub-
section (1) of Section 2 -of the Madhya. Pradesh Uchcha.-

. Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005,

no appeal shall lie against an interlocutory order passed by
learned ‘Single Judge. In Shah Babulal Khimji v. Jayaben D.
Kania and another®, the Supreme Court while considering the

_ maintainability of appeals against judgment and interlocutory orders,

considering a series of decisions of different Courts rendered on

. the subject, held that every interlocutory order -cannot be regarded

as a judgment but only those orders would be judgments which
decide matter of moment or affect vital and valuable.rights of the
parties and which work serions injustice to the party concerned.

* . Afier laying down the.aforesaid Jaw, the Supreme Court held that -

in that case, the order of the Trial Judge was one refusing to appoint
a‘receiver or to grant an ad inferim injunction and such an order
undoubtedly was a judgment within the. meaning of the Letters
Patent. Applying the aforesaid law to the facts' of the present
case, we hold that the refusal of an interim order for staying the
order of removal under Section 41-A of the Act passed against
the appellant would cause serious injustice to the appellant, inasmuch
as he'would stand removed from:the office of the President of the ’

(1) W. A No. 69/2007 (decided on'15.1.2007).  (2) AIR 1981 SC 1736.

- — = F . - - = - -

rred the following question for
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- 'Nagar Panchayat. We are, thus, of the view that the impugned
order passed by the learned single Judge refusing to grant ad-
interim prayer was not an interlocutory order and could be-

- challenged.in a writ appeal and the objection to. the maintainability
of appeal has no merit and is rejected.” i

3. In [Shri Tejpal Singh-ahd another v, Central Bank of India and others'],
-another Division Bench referred to certain decisions of the Apex Court and
expressed the opinion as under:- : :

"In our considered opinion, the learned Single Judge has really passed
an order which materially affects the final decision in the main
case and has vital impact on the case. Hence, we hold that the
appeal against the said order is maintainable. " ’

4.  In [Arvind Kumar Jain and others v. State of M. P. and others?), the
contrary view has been expressed on following terms:- :

"In fact, we are indeed greatly surprised at the vehemence with -
which learned Sr. Counsel has argued the matter knowing fully
well that an appeal against an interim order passed by the learned
Single Judge would not be maintainable. In fact we had expected,

- in all fairness, learned Sr. Counsel would submit that the appeal is
hit by the proviso contained in Section 2( 1) of Adhiniyam 2005, but
instead it was argued with full force.

In this view of the matter, we have no doubt in our mind that
against such an interim order Writ appeal would not be maintainable
as the bar created by proviso appended to section 2 of the Adhiniyam
would come into play. We, accordingly, hold so: The appeal is,
accordingly, hereby dismissed."

5. In view of the cleavage of opinibn, the question, as indicated before, was
framed. . '

6.  Wehave heard Mr.R.P. Agrawal, learned senior counsel alongwith Mr. Sanjay
agrawal for the appellants, Mr. sanjay K. Agrawal for the respondents No. 1 and 2
and Mr. V. S. Shroti, leamned senior counsel alongwith Mr. A. P. Shroti for the
respondent No. 3. o

7. Mr. R. P. Agrawal, learned senior counsel has raised the fdilowin'g -

submissions;- -

(1} W. A. No. 671/2007 (decided’ on 25.4.2007).
(2) W.A.No.1318/2006(decided on 02.1.2007),




2007] MADHYA PRADESH SERIES 1021
Arvind Kumar.Jain v. Stote of M. P,. 2007 -

(i) The main part of section 2 of the act incorporates two terms,
namely, judgment’ and ‘order' and the conception of an order under
Article 226 is of wide amiplitude and does not always convey that.
it is an order passed finally but includes an order which has the
trappings and characteristics of finality.

(i) True it is, the proviso to section 2(1) has used the words
interfocutory order’, but the same cannot be read in absolute terms.
The proviso in its basic essentiality carves out an exception which
gives rise to the natural presumption that the provision would have
been attracted but for the exclusion made in the proviso, however,
it cannot be so interpreted in all circumstances. :

.(iii) Though there is manifest exclusion of an appeal agamst an
interlocutory order but if every interlocutory order is treatéd asan -
order which is not final the purpose of the use of the term ‘order' in
the main part of the enactment would stand annihilated and destroy
the normative purpose which is never the intention of the proviso.

(iv) Aninterlocutory order can have many a spectrum and contour
and there can be many a category of order which would have
tremendous immediate impact and effect leaving nothing to be
adjudicated in the pending writ petition, for an executed order inall ™
* circumstances cannot pit things in the same situation as relegation
to the origirial factual matrix would not always be efflux of time or
irretrievablé damage being done. :

(v) The courts of law have never interpreted an interlocutory
order in 'stricto sensu’ regard being had to the nature, character
and the impact of the order, for the basic purpose of law is ‘jus
civile''to do justice' and it should not be allowed to foundered.

8. Mr. V. S. Shroti, learned senior counsel appearing for the contesting
respondents, per contra, advanced the following proponements:

(a) When there is a bar under the proviso.qua interlocutory orders
it has to be treated as a bar for all purposes as the ligislative
intendment is absent for entertaining an appeal against such an
order. :

(b) The proviso has curtailed what has been conferred on the main
part of the provision and, therefore, by interpretative process, an
appeal cannot be held to be maintainable as that would defeat and
frustrate the intention of the legislature. o
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(c) The concept of order under. Article 226 of the Constitution of
India has the final base and an interlocutory order has to be treated
as an order of interim nature or ad interim one and, therefore, no
appeal would lie. )

(d) The writ court while exercising extraordinary jurisdiction may
Or may not exercise its inherent and equitable jurisdiction and such
kind of orders cannot be put into the framework of judgment or
order and hence, the decision rendered in Arvind Kumar Jain
(supra).is absolutely impeccable and does not require
reconsideration. ‘ .

9.  To appreciate the rivalised submissions raised at the Bar it is apposite to
reproduce Section 2 of the Act. It reads as under:-

"2. Appeal to the Division Bench of the High Court from 2
Judgment or order of one Judge of the High Court made in
exercise of original jurisdiction.~ (1) An appeal shall lie from
a Judgment or order passed by one Judge of the High Court in
exercise of original jurisdiction under Article 226 of the Constitution

+ of India, to a Division Bench Comprising of two Judges of the
same High Court: .

Provided that no such appeal shall lie against an interlocutory order -
or against an order passed in exercise of supervisory jurisdiction
under Article 227 of the Constitution of India.

(2) An appeal under sub-section (1) shall be filed within 45 days
from the date of the order passed by a single Judge;

Provided that any appeal may be admitted after the prescribed
period of 45 days, if the petitioner satisfies the Division Bench
that he had sufficient cause for not preferring the appeal within
such period. _
Explanation.—The fact that the petitioner was misled by any order,
practice or judgment of the High Court in ascertaining ot computing
the prescribed period may be sufficient cause within the meaning
of this sub-section. ' -

(3) Anappeal under sub-section (1) shall be filed, heard and decide
in accordance with the procedure as may be prescribed by the
High Court." : -

On a studied scrutiny of the said provision it is manifest that an 'or_der' is -
appealable. What is curtailed by the proviso is an interlocutory order. The basic rule
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- of understanding a proviso as has been held by their Lordships in Commrssmner of
Income-tax, Mysore v. The Indo Merchantile Bank Ltd., is as undér:—

"Ordinarily the effect of an excepting or a qualifying proviso isto
carve something out of the preceding enactment or to qualify
something enacted therein which but for theproviso would be in it
and such a proviso cannot be construed ‘as enlarging the scope of
an enactment when it can be fairly and properly construed without
attributing to it that effect.” ’

10. In Madhu Gopal v. VI Addxt:onal District Judge and others®, a two
Judge Bench of the Apex Court has held that it is a well settled principle of
construction that unless clearly indicated, a proviso would not take away substantive
rights given by ‘the Section or the sub-section. -

11. InJ K Industries Ltd. v. Chief Inspector of Facfories: -& Boilers®, their
Lordships have held as under:-

"33. Aprovisotoa pr0v151on in a statute has several functions and

- while mterpretmg a provision of the statute, the court is requlred to
carefully scrutinise and find out the real object of the prowso
appended to that provision. It is not a proper rile of interpretation
of a proviso that the enacting part of the main part of the section be
construed first without reference to the proviso and if the same is
found to be ambigous only then recourse may be had to examine
the proviso as has been canvassed before us. On the other hand an '
accepted rule of interpretation is that a section and the proviso -
thereto must be construed as a whole, each portion throwing light,
if need be, on the rest. A proviso is normally used to remove special
cases from the general enactment and provide for them specially.

34. A proviso qualifies the generality of the main enactment by
providing an exception and taking out from the main provision, a
portion, which, but for the proviso would be a part of the main
provision, A proviso.must, therefore, be considered in relation to -

. the principal matter to which it stands as a proviso. A proviso should
not be read as if - providing something by way of addition to the -
main provision which is foreign to the main provision itself.

- 35. . Indeed, in some cases, a proviso, may be an excephon to the
main provision though it cannot be inconsistent with what ‘is
expressed in the main prov151on and if it is so, it would be ultra
vires of the main prov151on and struck down. As a general rule in

(1) AIR 1959 SC 713, (2) AIR 1989 SC 155. (3) (1996) 6 SCC 665.
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construmg an enactment contmnmg a proviso, itis properto construe
the provisions together without making either of them redundant or
otiose. Even where the enacting part is clear, it is desirable to make
an effort to give meamng to the prov1so with a view to _]llstlfy its
necessrcy S

12 In the case of Director of Educat:an (Secondaty) and another v,
Pushpendra Kumar and others1 the Apex Court has ruled thus:— '

"8....An exception cannot subsume the main provision to which it
is an exception and thereby nulify the main provision by taking
away completply the right conferred by the main provision......."

13. We have referred to the aforesaid decisions only to highlight that in the main
part of sub-section (1) the word ‘order' has been used. Article 226(1) of the
Constitution confers power on the High Court to issue ‘orders’ or writs including
writs in the nature of habeas corpus, mandamns, prohibition, quo warranto and
certiorari or any one of them. In the case of K. Venkatachalam v. A. Swamickan
and another®, it has been held that Article 226 is couched in'widest possible term
and unless there is a clear bar to the jurisdiction of the ngh Court, its powers under
Art. 226 of the' Constitution can be exercised when any act is committed which is
against any provision of law or violative of constitutional provisions.

14. It is worth noting that in the case of .Dwarka Nath v. Income-tax Officer,
Special Circle, D Ward, Kanpur and-another®, it bas been held that powers of
the High Court under Article 226 are not confined to'the prerogative writs and the
High Court can issue directions, orders or writs under Article 226 and can mould
the reliefs to meet the peculiar requirements.

15. In LIC. of Indiav. Asha Goel, the Apex Court has held that. power— -

under Article 226 of the Constitution of India is wide and expansive. The constitution

does not place-any fetter on exercise of the extraordinary jurisdiction. It is left to -

the discretion of the High Court and, therefore, it cannot be laid down as a general
proposition of law that in no casé the High Court can entertain writ petition under
Article 226 of the C‘onstitution to enforce a claim under life insurance policy.

16. In Director of Settlements, A. P. And others: v. M. R. Apparao and
another®, while explammg the meamng of the expression "for any other purpose”
it has been ruled as under:-

"It appears that the Constitution empowers the High Court to issue
writs, directions or orders in the nature of ~habeas-corpus,

(1) AIR 1998 sc 2230. '.(2) AIR 1999 SC 1723. (3) AIR 1966 SC 81.
(4) AIR 2001 8C 542, (5) (2002) 4 SCC 638

'
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mandamus, prohibition, qua warranto and certiorari for the
enforcement of any of the rights conferred by Part III and for any .
other purpose under Article 226 of the Constitution of India. It is,
therefore, essentially.a power upon the High Court for issuance of .
high prerogafive writs for enforcement of fundamental rights as
well as non-fundamental or ordinary legal rights, which may come
within the expression "for any other purpose." The powers of the
High Courts under Article 226 though are'discretionary and no
limits can be placed upon their discretion, they must be exercised
alone the recognized lines and subject to certain self-imposed
restrictions. The expressxon “for any other purpose” in Article 226,
makes the Junsdlcuon of the High Courts more extensive but yet
the courts must exercise the same with certain restraints and within
some parameters

17. In‘Roshan Deen v. Preeti Lal', their Lordships have observed thus:-

" Time and again this court has reminded that the power conferred
onthe High Court under Articles 226 and 227 of ‘the Constitution is
to advance justice and not to thwart it. The very purpose of such
constitutional powers being conferred on the High Courts is that no

~ man should be subjected to injustice by violating the law. The look
out of the High Court is, therefore, not merely to pick out any
error of law through an academic angle but see whether injustice
‘has resulted on account of any erroneous interpretation of law. If, .
justice became the by-product of an erroneous view of law the
High -Court is riot expected to erase such justice in the name of
correcting the error of law."

18.  regard being had to the aforesaid fundamental concept of the term "order! it

. has to be understood that the statute permits an order to be appealed against. The
proviso stipulates that no appeal would lie against an interlocutory order. But an
eloquent and pregnant one, when an interlocutory order has the semblance of final
order or affect the rights of theparties, it can be treated as an order for all practical
purposes. The said exception canmot be treated in absolute terms to millify the
enactment, Therefore, the order has to be a final order by way of final disposal. It
cannot be regarded as the correct interpretation of the proviso in entirety, for a writ
court can issue directions or pass orders in its inherent jurisdiction which can assume
the colour and contour of finality-‘and, at an interiin stage, can vitally affect the
rights of the parties or destroy the rights or create a 51tuat10n by which the relegatlon
to the original stage Would become imposstble. :

‘(1) AIR 2002 SC'33,
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19. At this juncture, we would like to address ourselves how the Apex Court
dealt has with the concept of ‘interlocutory order while dealing with the appeals
preferred under the Letters Patent. We are conscious that the appeals under the
Letters Patent are different than the appeals provided under this statute, but the
decisions rendered by the Apex Court are instructive to understand the nature and
character of an interlicutory order.

20.  In Shah Babulal Khimji v. Jayaben D. Kania and another!, the Apex
Court while dealing with Clause 15 of the Letters Patent of the Bombay High
Court dealt with the scope, meaning and the purport of the judgment and the test to
determine as to when the order passed by the learned trial Judge can be said to be
a judgment. Their Lordships expressed the opinion that every interlocutory order
cannot be regarded as a Judgment but only those orders which decide the matter of
moment or affect the vital and valuable rights of the parties and which cause serious
injustice to the party concerned. Their Lordships further held that when an
interlocutory order causes injustice who is deprived of valuable right till such
interlocutory order continues has the attributes or character of finality and must be
treated as a judgment within the meaning of Letters Patent. It is worth noting here
that the Apex Court gave certain instances and held that the instances would
constitute sufficient guidelines to determine whether or not the order passed by the
learned trial Judge is judgment within the meaning of Letters Patent. Their Lordships
further opined-that the instances given are illustrative and not exhaustive.

21. In Central Mine Planning and Design Institute Ltd. v. Union of India
and another®, while dwelling upon Clause 10 of the Letters Patent of Patna High
Court their Lordships referred to-case of Shah Babulal Khimji (supra) and in the

ultimate eventuate opined that to determine the question whether an interlocutory _

order passed by one Judge of the High Court falls within thé meaning of "judgment'
for purposes of Letters Patent, the test is whether the order is a final dertermination
affecting the vital and valuable rights and ebligations of the parties concerned and
the same has to be ascertained on the facts of each case. Be it noted that in the
satd case the learned Single Judge had allowed the application under Section 17-B
of the Industrial Disputes Act, 1947 and directed management to pay the workman
" full wages last drawn by them on the date of terminationi of their services. The
Division Bench of the High Court had held that the Letters Patent Appeal was not
'maintainable. The apex Court came to the conclusion that the appeal was maintainable
and remitted the matter to the High Court for fresh adjudication on merits.

22. In Deoraj v. State of Makarashtra dand others®,- it was held that there
"may be few cases which would not call for the court's leaning not in favour of
maintaining the stafus quo and still lesser in percentage are the cases when an

order tantamounting to a mandamus is required to be issued even at an interim

(1) AIR 1981 SC 1786, (2) (2001) 2 SCC 58s. (3) (2004) 4 SCC 697.
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stage. It was observed that there are matters of significance and of moment posing
themselves as moment of truth and such cases do cause dilemma and put the wits
of any judge to test.It was also laid down therein that in certain sitvations grant of
interim relief would tantamount to granting of final relief itself and there may be
converse cases where withholding of an interim relief would tantamount to dismissal
of main petition itself, for by the time the main matter comes up for hearing there
would be nothing left to be allowed as reliefto the petitioner though all the findings
may be in his favour. « - :

23. In Liverpool & London S. P. & I Association Ltd v. M. V. Sea Success I
an another!, it was held as under:- .

"124. Clause 15 of the Letters Patent is not a special statute. Only in
a case where there exists an express prohibition in the matter of
maintainability of an intra-court appeal, the same may not be heldto be
inaintainable. Butin the event there does not exist any such prohibition
- and if the order will otherwise be a "ju t" within the meaning of
clause 15 of the Letters Patent, an appeal shall be maintainable.”

24. In Subal Paul v. Malina Paul?, it has been held as under :-

%32 ‘While determining the question as regards clause 15 of the Letters
Patent, the court is required to see as to whether the order sought to be
appealed against is a judgment within the meaning thereof or not. Once
it is held that irrespective of the nature of the order, meaning thereby
whether interlocutory o final, a judgment has been rendered, clause
15 of the Letters Patent would be attracted.": )

25. In Mindnapore Peoplés' Co-operative Bank Lid. v. Chunilal Nandd®, it
has been held as under:- T
15. Interim orders/interlocutory orders passed during the pendency
of a case, fall under one or the other of the following categories:
(i) Orders which finally decide a question or issue in controversy
in the 1nain case.
(i) "Orders.which finally decide an issuc which materially and
directly affects the final decision in the main case. = ° )
(iii) ‘Orders which finally decide a collaterat issue or question
which is not the subject-matter of the main case.

(v) Routine orders which are passed to facilitate the progress
of the case till its culmination in the final judgment.

(1) (2004) 9 SCC 512. (2) (2003) 10 SCC361. (3) (2006) 5 SCC 399.
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(v)  Orders which.may cause some inconvenience Of some
prejudice to a party, but which do not finally determine the rights
and obligations of the parties," .

16. The term “judgment” occuring in clause 15 of the Letters
Patent will take into' its fold not only the judgments as defined in
Section 2(9) CPC and orders enumerated in Order 43 Rule 1 CPC, -
but also other orders which though may not finally and conclusively -
determine the rights of parties with regard to all or any matters in
controversy, may have finality in regard to some collateral matter,
which will affect the vital and valuable rights and obligations of the
parties. Interlocutory orders which fall under categories (i) to (iif)
above, are, therefore, "judgment” for the purpose of filing appeals
under the Letters Patent. On the other hand, orders falling under
categories (iv) and (v) are not “judgments" for the purpose of filing
appeals provided under the Letters Patent."

26.  From the aforesaid enunciation of law there remains no scintilla of doubt
that interlocutory orders on certain circumstances, could be appealed against under
the Letters Patent. Despite the fact they are interlocutory in nature they can be put
. into the compartment of Jjudgment if it affects the merits of the case between the

parties by determining some rights or liabilities. There can be three categories of -

- judgments, final judgment, preliminary judgment and intermediary judgment or

intetlocutory judgment. If the order finally decides the question and directly affects -
the decision in the miain case or an order which decides the collateral issue of the

question which is not the subject matter. of the main case or which determines the
rights and obligation of the parties in a final way indubitably they are appealable.

27.  Inthe case of (Nav Nifman (Milan) Deria v. State of M. P. and ors.)! the
Division Bench had taken note of the decision rendered in the case of. Shah Babulal
Khimji (supra) and expressed the opinion that the refusal of the interim order had
caused serious injustice to the appellants and hence, the appeal was maintainable.

28. In Tejpal Singh (supra) the Division Bench has scanned the order and
- concluded that the Single Judge has really passed an order which materially affects
the final decision in the main case and has vital Impact on the case and hence, the

appeal against the said order was maintainable.

29.  In our considered opinion, the said‘dec‘:isions are in consonance with the law
laid down by the Apex Court in various cases and also.in accord with the proper
interpretation placed on the proviso. '

(1) W. A. No. 69/2007.

i




2007] . MADHYA PRADESH SERIES . 1029
" .Arvind Kumar Jain v..State of M. P, 2007 .

. 30.  InArvind Kumar Jain (supra) the Division Bench has held that against an
interim order no writ appeal would be maintainable as bar has been created by the
‘proviso appendei to Section 2(1) of the Act. The said decision is not in concordance
with the decisions of the Apex Court. That apart, in the said decisions erroneous
interpretation has béen placed on the proviso to sub-section (1) of Section 2 of the
Act and, therefore, we conclude and hold that the said decision does not lay down
the law correctly. -

31. In view of the aforesaid premised reasons we proceed to record our
conclusions in seriatim :

(a) The decision rendered in the case of Arvind Kumar Jain
(supra) does not lay down the law correctly and is hereby overruled.

(b} Any decision treading on th;a same path has to be deemed to
have been overruled. : :

(¢). The decisions rendered in Nav Nirman (Milan) déria (supra)
“and Tegjpal Singh (supra) enunciate the law correctly.

" (d) The proviso to Section 2(1) of M. P. Uchcha Nyayalaya
(Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005 does not create
an absolute bar to prefer an'appeal to the Division Bench.

(¢) An appeal can be preferred against an order regard being had
to the nature, tenor, effect and impact of the order passed by the
. learned single Judge.

() The guidelines given in the cases of Shak Babulal Khimji
(supra), Central Mine Planning and Design Institute Ltd. (supra),
Deoraj (supra), Liverpool & London S, P & I Association
Lrd.(supra), Subal Paul (supra) and Mindnapore Peoples! Co-
operative Bank Ltd. (supra) are to be kept in view while deciding
the maintainability of an appeal.

(¢) It should be bomne in mind that instances given in the aforesaid "
decisions are not exhaustive but illustrative jri nature, because various
kinds/categories of orders may be passed in exercise of jurisdiction -
under Article 226 of the Constitution of India,

() The facts in each case, the nature and the character of the
order‘are to be scrutinised to appreciate the trappings 'of the same.

32, Letthe matter be placed before the Division Bench for adjudication.
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FULL BENCH
Before Mr. A. K. Patnaik, Chief Justice, Mr. Justice D:pak Misra and
Mr. Justice K. K. Lahoti”

19 July, 2007 - ;
Dr. JAIDEV SIDDHA & ors. ....Appellants*
V. . ’ '
JAIPRAKASH SIDDHA & ors. ) ...Respondents.

Uchcha Nyayala&a (Khand Nyaypeeth Ko Appeal) Adhiniyam, M. P., 2005

Section 2(1)-Bar of appeal against order passed under Article _

227-Held-Pleadings in writ petition, nature, character and contour
of order, directions issued, nomenclature given and jurisdictional
prospective are to be perceived—Merely because order under
challenge emerges from inferior tribunal or subordinate courts
cannot be treated for all purposes to be under Article 227-
Phraseology used in exercise of original jurisdiction under Article
126 cannot be given restricted meaning~-Division Bench while
entertaining appeal under Section 2 shall satisfy that Single Judge
exercised original jurisdiction under Article 226 by looking into
pleadings, relief prayed and order or judgment passed by Single
Judge-Judgment passed in M/s Ram and Co. doesnot lay correct
law and is overruled

From the aforesaid enunciation of law it is quite vivid and luminescent that the
pleadings in'the writ petition, nature of the order passed by the learned Single Judge,
character and the contour of the order, directions issued, nomenclature given, the
jurisdictional prospective in the constitutional context are to be perceived. It cannot
be said in a hyper tecnical manner that an order passed in a writ petition, if there is
assail to the order emerging from the inferior tribunal or subordinate courts has to be
treated all the time for all _purposes to be under Article 227 of the Constitution of
India. Phraseology used in exercise of original jurisdiction under Article 226 of the
Constitution in Section 2 of the Act cannot be given a restricted and constricted
meaning becavise an order passed in a writ petition can tantamount to an order
under Articles 226 or 227 of the Constitution of India and it would depend upon the
real nature of the order passed by the learned Single Judge.

K.K. Lanor, J. :~To sum up, the Division Bench while entertaining an appeal
under Section 2 of the Adhiniyam of 2005, in particular the matters arrising out of
the order passed by the Courts or Tribunals, shall satisfy that the Single Judge exercised
original jurisdiction under Article 226 of the Constitutionof India. While considering

it, the Division Bench shall look into the pleadings, relief prayed and order or judgment -

passed by the Single Judge exercising the jurisdiction. In case the Division Bench is

- satisfied that the Single Judge has not exercised his original jurisdiction under Article

*W. A. No. 699/2007. {J) -

i
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226 of the Constitution in such a case, no writ appeal will be entertained.
(Paras 17 & 12)

Cases Referred :

Smt. Shiva Dubey (Jheera) v. Sumit Ranjan Dubey (Jheera); W. A. No.
310/06, Lakhan Lal Sonkar v. Gun Carriage Factory; 2007 (1) MPHT 335,
State of M. P. v. M/s Wakankar; (2007) 1 MPLJ 99, Hari Vishnu Kamath v.
Ahmad ishague & ors; AIR 1955 SC 233, Umaji Keshao Meshram and ors. v.
Smt. Radhikabai & anr; AIR 1986 SC 1272, Sushilabai Laxminarayan Mudliayar
& ors. v. Nihalchand Waghajibhai Shaha & ors; AIR 1993 Suppl.(1)SC 11,
Ratnagiri District Central Co-operative Bank Ltd. v. Dinkar Kashinath Warve;
C. A. No. 520/1989, Mangalbhai & ors. v. Dr. Radhyshyam; AIR 1993 SC 806,
Lokmat Newspaper Pvt. Ltd. v. Shankarprasad; (1999) 6 SCC 275, Surya Dev
Rai v, Ram Chander Rai & ors; AIR 2003 SC 3044, Custodian of Evacuee
Property, Banglore v. Khan Saheb Abdul Shukoor efc.; (1961) 3 SCR 855,
Nagendra Nath Bora and anr. v. Commissioner of Hills Division & Appeals;
AIR 1958 SC 440, T. C. Basappa v. T. Nagappa & anr; AIR 1954 SC 440, Rupa
Ashok Hurra v. Ashok Hurra & anr; AIR 2002 SC 1771, Kishorilal v. Sales
Officer, District Land Development Bank & ors; (2006) 7 SCC 496, Balkrishna
Das v, Perfect Pottery Col Ltd; AIR 1985 M. P. 42, Jamshed N. Guzdar v. State
of Maharashira; (2005) 2 SCC 591, Ramesh v. Gendalal Motilal Patni; AIR
1966 SC 1445, L. Chandra Kumar v. Union of India & ors; (1997).3 SCC 2061.

Case Relied upon :
Umaji Keshao Meshra v. Radhikabai; 1986 (Supp.) SCC 401,
Case Overruled : .
M/s Ram and.Co. v. Staté of M. P. & anr; W. A. 342 /06,

R. 8. Jaiswal and K. K. Gautam,for the appellants.
"R K. Verma, for the respondent. -
Cur. adv. vult.
. ORDER ; ’

Dieak Misra, J. :—(For himself and on behalf of Hon'ble the Chief
Justice)-Perceiving two conflicting views, one expressed in Smt. Shiva Dubey
(Jheera) v. Sumit Ranjan Dubey (Jheera)’, Lakhan Lal Sonkar v. Gun Carriage
Factory® and Stdte of M. P. v. M/s Wakankar® and the other'in A/s Ram and Co.
v. State of M. P. & anr:*, pertaining to the maintainability of writ appeal under the
provision of the MP Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
2005 (for brevity ‘the Act’)-the Division Bench referred the matter to the larger
bench to put the controversy to rest and further to have the certitude in the filed on

(1) (W. A. No. 310/06). (2) 2007 (1) MPHT 335.
(3) (2007) 1 MPLJ 99. (4) (W. A 142 [06).

-
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certain parameters. Be it placed on record that the cavil relates to the bar provided
under the proviso to Sub-section (1) to Section 2 of the Act as regards the
entertainability and acceptability of an appeal from an order passed under Article
227 of the ConstituFior'l of India. In this factual backdrop the matter has been placed
before us. . . :

2, Atthe outset it is condign to mention that there is no necessity for advertence
to the facts since the only question that has spiralled for delineation is when the Act
by way of incorporation of the proviso to Section 2 of the Act creates a bar for
entertaining an appeal from an order passed under Article 227 of the Constitution,
and further there is employment of the expression "in exercise of original jurisdiction"
in the main part of the said Section whether the appeal has to be restricted fo an
order passed under Article 226 of the Constitution exclusively.

3., - Mr.R. S. Jaiswal, learned senior counsel appearing for the appellants has
submitted that the law Iaid down in the cases of Smt. Shiva Dubey (supra) and
Lakhan Lal Sonkar (supra) is absolutely correct inasmuch as the said ‘decisions
are in consonance with the view expressed by the Apex Court in many a judgment,
It is urged by him that the phraseology used ‘in exercise of its original jurisdiction’
cannot be interpreted in isolation to convey and mean only an order under Article
226 of the Constitution in the sense that the order under challenge is not from the
inferior forums or tribunals in exercise of supervisory jurisdiction. It is his submission
that the pleadings as a whole in the writ petition are to be scrutinised and the nature
and various aspects of the order passed by the Ieamed Judge are to be scanned to
find- out whether it is an order under Article 226 or under Article 227 of the
Constitution for there cannot be a straightjacket formula or a mechanical process to
treat an order passed by a learned single Judge to be one under Articles 226 or 227
of the Constitution as there can be overlapping and inter-linking.

4. Mr R. K. Verma, learned counsel appearing for the contesting respon}ient

No. 1, sounding a contra note, canvassed. that when the language of the statute is

absolutely unambiguous and clear, the same has to be followed in letter and spirit
and by the interpretative process nothing should be incorporated to convey or place
a different meaning. It is argued by him that there is a significant distinction between
an order under Article 226 and one under Article 227 of the Constitution and if an
order arising from a civil Court or a tribunal or any other statutory forum is challenged
in a writ petition, the order passed in the writ petition has to be exclusively regarded
as one under Article 227 of the Constitution and no other concept is invited. It is his
. further submission that in the decision rendered in the case of Ram K. Co. (supra)

there has been apposite analysis of the terminology 'in exercise of original jurisdiction'
and, therefore, the said decision should be given the stamp.of approval and concurred
with by the larger bench. ' : o :

e
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5. To appreciate the rivalised submissions raised at the Bar, it is apposite to
reéproduce Section 2 of the Act dealing with an appeal :

12, Appeal to the Division Bench of the High Court from a
Judgment or order of one Judge of the High Court made in
exercise of original jurisdiction-(1) An appeal shall lie from a
judgment or order passed by one Judge of the High Court in exercise
. of original jurisdiction under Article 226 of the Constitution of India .
to a Division Bench Comprising of two judges of the same High
Court : :

. Provided that no such appeal shall lie against an interlocutory
order or against an order passed in exercise .of supervisory
jurisgliction under Article 227 of the Constitution of - India.

(2). An appeal under sub-section (1) shall be filed within 45
days from the date of order passed by a single Judge

Provided that any appeal may be admitted after the prescribed
period of 45 days if the petitioner satisfies the Division Bench
that he had sufficient cause of not preferring the appeal within
such period. _ - ' .

Explanation.-The fact that the petitioner was misled by any
order, practice or judgment of the High Court in ascertaining or
computing the prescribed may be sufficient cause within the
meaning of this sub-section.

(3) An appeal under sub-section (1) shall be filed, heard and
decided in accordance with the procedure as mdy be prescribed
by the High Court."

6. ° In M/s. Rama and Company (supra) the Division Bench has held as
under :

39 Learned counsel for the appellant has also cited two judgments
of the: Division Bench of this Court, which were delivered afier
coming into force of Adhiniyam, 2005 and-in-which the Division
Bench has held that an appeal shall lie against the judgment passed
by the leamned Single Judge against the order passed by the Tribunal.
These two judgments cited by learned counsel for the appellant
arein the case of State of M. P. v. M. S. Wakankar' and in the
case of Smt. Shiva Dubey (Jhira) v. Sumit Ranjan Dubey”.

(1) 2007 (1) MPLJ 99. ' {2) W. A No. 310/2006 decided on 14.8.2006. -

&
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23. After perusing both these judgments, we find in both cases
that Division Bench- has held that an appeal shall lie against the
order passed by the learned Single Judge against the order passed
by the Tribunal, but while deciding these cases language of Section
2 of the Adhiniyam was not brought to the notice of the Division
Bench that appeal shall lie only against the order passed by the
learned Single Judge in exercise of original Jjurisdiction.

24. The argument raised by leamned counsel for the appellant that
appeal is maintainable against every order passed by the learned
Single Judge in exercise of powers under Article 226 of the
Constitution of India is not supported by the language of Section 2
of the Adhiniyam, because of the said interpretation is made, the
exercise of original jurisdiction will become redundant. The
legislature by use of the words "in exercise of its original
jurisdiction" has made its intention clear that an appeal shall lie only
if the leamed Single Judge has exercised its original jurisdiction.
The words "in exercise of its original jurisdiction" qualifies for the
words "Article 226 of the Constitution of India."

25. Thus, it is clear that even though an appeal against an order
passed by the leamed Single Judge in exercise of jurisdiction under
Atticle 226 will lie only if the learned Single Judge has exercised
power as an original jurisdiction and not under supervisory
jurisdiction. The supervisory jurisdiction of the High Court cannot
be equated with original jurisdiction. In such circumstances, even
ifthe Jearned Single Judge has exercised its jurisdiction under ‘Article
226 of the Constitution of India and issued a writ of certiorari
against an order passed by any Tribunal or a Court, then an appeal
will not lie.

26. In the case at hand the State Government has filed a writ
petition under Articles 226/227 of the Constitution of India praying
for a writ of certiorari against the order passed by the Board of
revenue, which is a final Court of fact and thus has invoked the
supervisory jurisdiction of the High Court, which is akin to appellate
revisional or corrective jurisdiction that means not ‘otiginal
Jurisdiction. Hence, above mentioned appeals are not maintainable.”

7. Thus, from the aforesaid ratiocination it is perceptible that the Division Bench
has understood thatthe phraseology "in exercise of original jurisdiction" has inseparable

nexus with Article 226 of the Constitution of India. It is evincible that if the learned

single Judge has passed an order in éxercise of jurisdiction under Article 226 of the

4

i
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Constitution of India, such power has been exercised by way of an original

jurisdiction and then only an appeal would lie. It is furthet manifest that the Division

Bench has expressed the view that the supervisory jurisdiction of the High Court

cannot be equated with the original jurisdiction and even if the learned single Judge
has exercised the jurisdiction.under Article 226 of the Constitution of India and

issued a writ of cerfiorari against the order of any tribunal or Court, then an

appeal would not lie.

8.  In Hari Vishnu Kamath v. Ahmad Ishaque and others1 the  Apex Court
has held that the High Court while issuing a writ of certiorari under Article 226 of
the Constitution of India can only annul a decision of a tribunal whereas under
Article 227 it can issue further directions as well.

9.  In Ungji Keshao Meshram and others v. Smt. Radhikabai and another?,
the Apex Court has ruled thus :

*106....In our opinion, where the facts justify a party in filing an application
either under Article 226 or 227 of the Constitution, and the party chooses

* to file his application under both these Articles, in faimess and justice
to such party and in order not to deprive him of the valuable right of
appeal the Court ought to treat the application as being made under |
Article 226, and if in deciding the matter, in the final order the Court
gives ancillary directions which may pertain to Article 227, this ought
not to be held to deprive a party of the right of appeal under Clause 15
of the Letters Patent where the substaintial part of the order sought to
be appealed against is under Article 226. Such was the view taken by
the Allahabad High Court in Aidal Singh v. Karan Singh® and by the
Punjab High Court in Raj Kishan Jain v. Tulsi Dass* and Barham
Dutt v. Peoples’ Co-operative Transport Society Ltd., New Delhi®
and we are in agreement with it."

10. Sushilabai Laxminarayan Mudliayar and others v. Nihalchand
Waghajibhai Shah and others®, the Apex Court referred to an unreported judgment
passed in Ratnagiri District Central Co-operative Bank Ltd. v. Dinkar Kashinath
Watve’, wherein it has been held as under : .

"Even when in the cause title of an application both Article 226 and
Article 227 of the Constitution have been mentioned, the learned
. single Judge is at liberty to decide, according to facts of each
particular case, whether the said apphcauon ought to be dealt with

(1 AR 195_5_ SC 233. (2) AIR 1986 SC 1272. (3) AIR 1957 All 414 (FB).
(4) ,AIR 1959 Punj. 291. (5) ATR 1961 Punj. 24. (6) AIR 1993 Suppl. (1) SCC 11.
(7 (C. A No. 520 of 1989 decided on 27.1,1989)
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only under Article 226 of the Constitution. For determining the *

[2007

quéstion of mamtamab111ty of an appeal against'such a judgment of - -

the Single Judge the Division Bench has to find out whether in
substance the judgment has ‘been passed by the leamed Single

- Judge in exercise of the jurisdiction undet’ Article 226 of the
‘Constitution. In the event in passing his judgment on an application

which had mentioned inits cause’ title both Articles 226 and 227,

the Single Judge has in fact invoked only his supervisory powers

under Article 227, the appeal under clause 15 would not lie. The:
clause 15 of the Letters Patent expressly bars appeals against
.orders of Single Judges passed under revisional or supervisory
powers. Even when the leamed Single Judge's order has been’
passed under both the articles, for deciding the maintainability
against such an order what would be relevant is the principal or -

main relief granted by the judgment passed by leamed Single Judge
and not the ancillary directioris given by him. The expression
‘ancillary’ means, in the context, mc1denta1 or consequential to the
main part of the order.

Thus, the determining factor is the real nature of the principal order

) passed by the Smgle Judge which is-appealed against and neither

the mentioning in the cause title of the application of both the
articles nor the granting of ancillary orders thereupon made by
learned Single Judge would be relevant. Thus, ift each case, the
Division Bench may consider the substance of the judgment under
appeal to ascertain whether the Single Judge has mainly or principally
exercised in the matter his jurisdiction under Article 226 or under
Article'227. In the event in his judgment the learned Single Judge
hiraself had mentioned the particular article of the Constitution
under which he was passing his judgmient, in an appeal under clause
15 against such a judgment it may not be necessary for the appellate
bench to claborately examine the question of its maintainability.
‘When without mentioning the particular article the learned Single

Judge decided on merits the -application; in order to decide the .

question of maintainability of an appeal, against such a judgment,

the Division Bench might examine the relief granted by the learned -

Single Judge, for maintainability of an appeal, the determination

would be tlie main and not the ancillary relief. When a combined '

application under Articles 226 and 227 of the, Constitution is

summarily dismissed without reasons, the appeal court may consider. . *

whether the facts alleged warranted filirig of the application under -

Axucle 226 or under Arhcle 227 of the Constitution.”

\ 48
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11. Thereafter their Lordships explained the ratio laid down in the case of Umaﬂ
(supra) and expressed thus :

...In Umaji case it was clearly held that where the facts justify a
pa.tty in filing an application either under article 226 or 227 of the
Constitution of India and the party chooses to file his application
under both these articles in faimess of justice to party and in order

.not to deprive him of valuable right of appeal the Court ought to
treat the application as being made under Article 226, and if in
. deciding the matter, in the final order the Court gives ancillary
directions which may pertain to Article 227, this. ought not to be
held to deprive a party of the right of appeal under clause 15 of
the Letters Patent where the substaintial part of the order sought
to be appealed against is under Article 226. Rule 18 of the Bombay
High Court Appeliate Side Rules read with clause 15 of the Letters
Patent provides for appeal to the Division Bench of the High Court
from a judgment of the learned Single Judge passed on a writ petition
under Article 226 of the Constitution, In the present case the Division
Bench was clearly wrong in holding that the appeal was not

maintainable against the order of the leamed Single Judge."

12 InMangalbhar and others v. Dr. Radhyshyam!, a two Judge-Bench of the
Apex Court after reproducing certain paragraphs from Umaji Keshao Meshram
(supra) proceeded to state as under :

6. The learned single Judge in his impugned judgment dated
11.12.1987 nowhere mentioned that he was exercising the powers
under Article 227 of the Constitution. The learned Single Judge
examining the matter on merit and set aside the orders of the Rent
Controller as well as the Resident Deputy Collector on the ground
that the aforesaid judgments were perverse. The findings of the
Rent Controller and Resident Deputy Collector were set aside on
the question of habitual defaulter as well as on the ground of bona
fide need. Thus in the totality of the facts and circumstances of
the case, the pleadings of the parties in the writ petition and the
Judgment of the learned single Judge leaves no manner of doubt
that it was an order passed under Article 226 of the Constitution .
and in that view of the matter the Letters Patent Appeal was
maintainable before the High Court...

13. In Lokmat Newspapers Pvt. Ltd. v. Shankarprasad’, the Apex Court took
riote of the fact situation where an order passed by the Labour Court under Section

(1) AIR 1993 SC 806. ' ) (2) (1959 6 SCC 275.
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28 of the Maharashtra (Recognition of Trade Unions and Prevention of Unfair
Labour Practices) Act, 1971 was confirmed by the Industrial Tribunal under Section
44 of the said enactment. Both the Courts held that retrenchment of the respondent
did not amount to any ‘unfair labour practice' on the part of the appellant. The said
orders were challenged by the respondent by filing a writ petition under articles 226
and 227 of the Constitution of India before the High Court of Judicature at Bombay,
Nagpur Bench and the learned single Judge dismissed the writ petition. Their
Lordships took note of the fsct that the order passed by the learned single Judge
showed that he was considering the writ petition of the respondents which was
moved before him invoking jurisdiction under Articles 226 and 227 of the Constitution
of India and thereafter their Lordships adverted to the averments made in the writ
petition and eventually came to express the view as under :

"16. Itis, therefore, obvious that the writ petition invoking jurisdiction
of the High Court both under Articles 226 and 227 of the
Constitution had tried to make out a case for the High Court's
interference seeking issuance of an appropriate writ of certiorari
under Article 226 of the Constitution of India. Basic averments for
invoking such a jurisdiction wete already pleaded in the writ petition
for the High Court's consideration, Itis true, as submitted by leamed
counsel for the appellant, that the order of the learned Single Judge .
nowhere stated that the Court was considering the writ petition
under Article 226 of the Constitution of India.It is equally true that
the-learned Single Judge dismissed the writ petition by observing
that the courts below had appreciated the contentions and rejected
the complaint. But the said obsérvation of the leamned Single Judge
did not necessarily mean that the leamed Judge was not inclined to
interfere under Article 227 of the Constitution of India only. The
said observation equally supports the conclusion that the learned
Judge was not inclined to interfere under Articles 226 and 227. As
seen earlier, he was considering the aforesaid writ petition moved
under Article 226 as well as Article 227 of the Constitution of
India. Under these circumstances, it is not possible to agree with
the contention of learned counsel for the appellant that the leamned
Single Judge had refused to interfere only under Article 227 of the
Constitution of India when he dismissed the writ petition of the
‘respondent...."

14.  In the casé of Surya Dev Rai v. Ram Chander Rai and others', a two
Judge Bench of the Apex Court after referring to the established principles relating
to the constitutional jurisdiction conferred on the High Court under Articles 226 and

(1) AIR 2003 SC 3044,
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2727 of the Constitution of India and after referring to the basic spectrum inhered in
writ.of certiorari and further referring to the decisions rendered in Custodian of
Evacuee Property, Banglore v. Khan Saheb Abdul Shukoor etc.!, Nagendra
Nath Bora and another v. Commissioner of Hills Division and Appeals®, T. C.
Basappa v. T. Nagappa and another® and Rupa Ashok Hurra v. Ashok Hurra
and another”, expressed the opinion in paragraph 19 as under :- ’

#19. Thus, there is no manner of doubt that the orders and
proceedings of a judicial Court subordinate to High Court are
amenable to writ jurisdiction of High Court under Article 226 of
the Constitution."

15. Thereafter, their Lordships dwelled upon the supervisory jurisdiction under
Article 227 of the constitution of India and the difference between the writ of
certiorari under Article 226 and supervisory jurisdiction under Article 227 and
opined as under :-

"5, Upona review of decided cases and a survey of the occasions
wherein the High Courts have exercised jurisdiction to command a
writ of certiorari or to eXercise Supervisory jurisdiction under Article
227 in the given facts and circumstances in a variety of cases, it
seems that the distinction between the two jurisdictions stands almost
obliterated in practice. Probably, this is the reason why it has become
customary with the lawyers labeling their petitions as one common
under Articles 226 and 227 of the Constitution, though such practice
has been deprecated in some judicial pronouncement. Without
entering into niceties and technicality of the subject, we venture to
state the broad general difference between the two jurisdictions.
Firstly, the writ of cerfiorariisan exercise of its original jurisdiction
by the High Court; exercise of supervisory jurisdiction is not an
original jurisdiction and in this sense itis akin to appellate revisional
or corrective jurisdiction. Secondly, in a writ of certiorari, the
record of the proceedings having been certified and sent up by the
inferior court or tribunal to the High Court, the High Court if inclined
to exercise its jurisdiction, may simply anmul or quash the proceedings
and then do no more. In exercise of supervisory jurisdiction the
High Court may not only quash or set aside the impugned
proceedings, judgment or order but it may also make such directions
as the facts and circumstances of the case.may warrant, may be
by way of guiding the inferior court or tribunal as to the manner in

(1) (1961).3 SCR 855. . () AIR 1958 SC 398.
(3) AIR 1954 SC 440. (4) AIR 2002 SC 1771
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which it would now proceed further or afresh as commended to or
guided by the High Court. In appropriate cases the High Court,
while exercising supervisory Jurisdiction, may substitute such a
decision of its own in Place of the impugned decision, as the
inferior court or tribunal should have made. Lastly, the jurisdiction
under Article 226 of the Constitution is capable.of being exercised
on a prayer made by or on behalf -of the barty aggrieved; the °
supervisory jurisdiction is capable of being exercised suo mosy as
well."

16.  In Kishorilal v. Sales Officer, District Land Development Bank and

others', the Apex Court was dealing with an order whereby the learned single

maintainability of the appeal before the Division Bench expressed thus:

"13. The learned Single Judge of the High Court, in our opinion
committed an error in interfering with the findings of fact arrived
at by the Board of Revenue. The Division Bench of the High

- Court also wrongly dismissed the LPA without noticing that an

. appeal would be maintainable if the writ petition was filed under
Articles 226 and 227 of the Constitution of India as was held by
this Court in Sushilgbai Laxminarayan Mudliyar v, Nihalchand
Waghajibhai Shaha.” '

(1) (2006) 7 SCC 496.
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many a facet as has been emphasized in the aforequoted decisions of the Apex
Court. The pleadings, as has been indicated hereinabove, also assume immense
. significance. As has been held in the case of Surya Dev Rai (supra) a writ of
certiorari can be issued under Article 226 of the Constitution against an order of
a tribunal or an order passed by the subordinate court. In quintessentiality, it cannot
be put in a straitjacket formula that any order of the learned Single Judge that deals
with an order arising from an inferior tribunal or-the subordinate court is an order
under Article 227 of the Constitution of India and not an order under Article 226 of
the Constitution. It would not be an overemphasis to state that an order in a writ
petition can fit into the subtle contour of Articles 226 and 227 of the Constitution in
a composite manner and they can co-inside, co-exit, overlap or imbricate. In this
context it is apt to note that there may be cases where the leamed single Judge may
feel disposed or inclined to issue a writ to do full and complate justice because it is
to be borne in mind that Article 226 of the Constitution is ﬁmdamentally a reposttory
and reservior of justice besed on equity and good conscience. It will depend upon
factual matrix of the case.

18. Inview of our aforesaid analysis we are disposed.to hold that the law laid
down in the cases of Lakhan Lal Sonkar (supra), M/s.Wakankar (supra) and
Smt. Shiva Dubey (Jheera) (supra) lay down the law correctly being in consonance
and accord of the decisions of .the Apex Court and the decision rendered in M.
Ram and Co. (supra} does not lay down the law soundly and accordingly the same
is hereby overruled.

19.  Let the matter be listed before the appropriate Division Benéh.
Per K. K. Lanom, J.:-

I have had the benefit of going through the judgment prepared by my learned
brother Dipak Misra J. I would like to add few more words in respect of writ appeal
Jurisdiction of Division Bench under Section 2 of Adhiniyam of 2005, in particular, in
respect of matters arising out of orders passed by the Courts and Tribunals.

(2} The M.P. Uchcha Nyayalaya {Khand Nyayapeeth Ko Appeal) Adhiniyam,
2005 (hereinafier referred to 'Adhiniyam, 2005) has come mto force with effect
. from the first date of July, 1981. This Adhiniyam received the assent of his Excellency
the President of India on 28th March, 2006. The assent was first published in the
Madhya Pradesh Gazette (Extra-ordinary) dated 5.4.2006. Before the enactment
of Adhiniyam, 2005, Letter Patent Appeal was provided under Clause 10 of Letters
Patent. The aforesaid clause was providing an appeal to the High Court from the
" judgment (not being a judgment passed in the exercise of appellate jurisdiction in
respect of the decree or order made in the exercise of the appellate jurisdiction by
a Court subject to the superintendence of the High Court and not being an order
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made mthe exercise of revisional jurisdiction) of one judge of the High Court to the
Division Bench. The aforesaid [provision was providing appeal from the order and
judgment of single judge to  the Division Bench but excluding an appeal in respect of
the judgment and orders passed under the power of supermtendence

(3) By M.P. Uchcha Nyayalaya (Letters Patent Appeal Samapti) Adhiniyam,
1981 which was enacted in the year 1981, under Section 2, right of letters patent
appeal was abolished. A Full Bench of'this Court considered the vires of this Letters
Patent Appeal Samapti Adhiniyam in Balkrishna Das v. Perfect Pottery Co.Ltd.!,
held that the Jaw affecting the inherent jurisdiction of High Court which was conferred
by the Letters Patent, while constituting and organising the High Court, could not be
taken away by a law passed in exercise of powers under Entry 11A (as introduced
by the 42nd Amendment) of the Constitution: But the Full Bench judgment of the
High Court has been set aside by the Apex Court in Jamshed N: Guzdar v. State of
Maharashtra®. Thereafter, the State enacted the Adhiniyam of 2005. Section 2
provides an appeal to'the Division Bench of the High Court from a judgment and
order of one judge of the High Court made in exercise of the original jurisdiction
under Article 226 of the Constitution of India. The proviso of Section 2 provides
that no such appeal shall lic against an interlocutory order or against an order passed
in exercise of supervisory jurisdiction under Article 227 of the Constitution of India.
For ready reference relevant Sec.2(1) is reproduced as under;-

"2(1) An appeal shall be from a judgment or order passed by
one Judge of the High Court in exercise of original jurisdiction
under Article 226 of the Constitution of India to a Division Bench’
comprising of two judges of the same High Court;

Provided that no such appeal shall lie against an interlocutory
order or against an order passed in éxercise- of supervisory
Jjurisdiction under Article 227 of the Constitution of India."

Section 2 though provides an appeal against an order or judgment passed by
single judge of the High Court in exercise of original jurisdiction under Article 226,
but excludes any appeal against the supervisory jurisdiction under Article 227. So to
decide whether against any order passed by the single judge, an appeal is entertainable,
the determinative factor would be that the order shouldhave been passed in exercise
of the original jurisdiction under Article 226 and should not have been passed in
exercise of supervisory jurisdiction under Article 227

(4) Now n the light of aforesaid position, Article 226 of the Constitution may be -

seen, which provides that every High Court shall have power, throughout the

(1) AIR 1985 M.P. 42=(1985 JLJ 14-1985 MPLJ 32) {2) (2005) 2 SCC 591 (Para 94)

Fil
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territories in relation to which it exercises jurisdiction, to issue to any person or
authority, including in appropriate cases, any Govemment, within those territories
directions, orders or writs, including writs in the pature of habeas corpus, mandamus,
prohibition, guo warrarito and certiorari, or any of them, for the enforcement of
any of the rights conferred by Part III and for any other purpose. Aforesaid powers
are vest in the High Court and is basic structure of the Constitution and there is no
iota of doubt that for issuance of any writ in the nature of habeas corpus, mandanius,
prohibition, quo warranto or certiorari, the High Court is vested with original
jurisdiction and while issuing such a writ, the High Court exercises its original
jurisdiction. Article 227 provides that every High Court shall have superintendence -
over all courts and tribunals throughout the territories in relation to which it exercises
jurisdiction. From the perusal of the aforesaid both the Articles, it is apparent that
by Article 226, the Constitution provides writ against any person or authority or
Goveriiment, while by Article 227, the Constitution provides exercise of ‘power of
superintendence over courts and tribunals.

(5) The Apex Court in Ramesh v. Gendalal Motilal Patni*, considering this
aspect held that the jurisdiction conferred on the High Court by Article 226 can be
exercised in respect of any proceeding before any court or tribunal within jurisdiction
of the High Court by issuing writs of certiorari, mandamus and prohibition,

(6) The Apex Court in L.Chandra Kumar v. Union of India & others?
considering the jurisdiction conferred on the High Court under Axticle 226/227 held
that it is a part of the basi¢ structure of the Constitution and judicial review is
permissible of judicial decision. The power of judicial review vested in the High
Court under Article 226 is an integral and essential feature of the Constitution. The
power vested in the High Court under Article 227 to exercise judicial supetintendence
over the decision of all courts and tribunals within their respective jurisdiction is also
a part of the basic structure of the Constitution. The Apex Court considering the
question of the power of superintendence of High Court over the tribunals held that
all decisions of the tribunals rendered in the cases for which they are specifically
empowered to adjudicate upon by virtue of their parent statutes will also be subjéct
to scrutiny before a Division Bench of their respective High Courts. However, the
tribunals will continue to act as the only courts of first instance in Tespect of the
areas of law for which they have been ‘constituted, and it will not be open for
litigants to directly approach the High Courts by overlooking the jurisdiction of the

Tribunal. The Apex Court held that the High Courts would have writ jurisdiction
* under Article 226/227 of the Constitution over the tribunals constituted under Articles

323-A and 323-B of the Constitution. In para 99 of the judgment it is held that the .
tribunals will, nevertheless, continue:to act like courts of first instance in respéct of

(1) AIR 1966 SC 1445 (2) (1997) 3 SCC 261
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the areas of law for which they have been constituted.

(7)  Article 227 of the Constitution provides wide power of superintendence over
all courts and Tribunals with the jurisdiction of High Court. So the litigant who is not
provided with a remedy of appeal or revision against an order passed by any sub-
ordinate Court or tribunal, can invoke powers of the High Court under Article 226
or under Article 227, provided no appeal or revision is provided against such an
order or judgment to the High Court. The exercise of Jjurisdiction under Article 226
of the Constitution is no doubt is an exercise of original jurisdiction of the High
Court while exercise of jurisdiction under Article 227 1s an exercise of power of
superintendence,

(8) The Adhiniyam of 2005 provides an appeal against exercise of original
jurisdiction under Article 226 of the Constitution but has specifically excluded any
appeal, if the High Court (Single Judge) exercises supervisory jurisdiction under
Article 227. So where a person invokes powers of the High Court under Article
226 of the Constitution of India, praying for a writ of mandamus, prohibition or
certiorari and on exercise of such original Jurisdiction by the High Court, an
appeal is provided under the Adhiniyam, 2005. Similarly, in a case where a person
invokes the power of supervisory jurisdiction of the High Court under Asticle 227
and on exercise of such supervisory jurisdiction by the High Court under Article
227, no such appeal is provided. ’ '

But when a composite petition under Article 226 and 227 is filed, and on passing
an order or judgment in the aforesaid writ petition, then determinative factor will be
real nature of exercise of jurisdiction by the single judge against which an appeal is
filed. If nature of the order is such that the High Court exercised its original jurisdiction
under Article 226, writ appeal is entertainable, but in case from the perusal of the
order, it is clear that power of superintendence has been exercised under Article
227, writ appeal cannot be entertained. '

(%) In Umaji Keshao Meshram v. Radhikabai', the Apex Court considering
the question held thus:- )

"where the facts justify a party in filing an application either under
Article 226 or 227, and the party chooses to file his application .
under both these articles, in fairness and justice to such party and
in order not to deprive him of the valuable right of appeal the court
ought to treat the application as being made under Article 226, and
if in deciding the matter, in the final order the court gives ancillary
directions which may pertain to Article 227, this ought not to be
held to deprive a party of the right of appeal under Clause 15 of the

(1) 1586 (Supp) SCC 401
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Letters Patent where the substantial part of the order sought to be
appealed against is under Article 226." '

In L.Chandra Kumar (supra), the Apex Court held thus:-

"93. Before moving on to other aspects, We may summarise our

conclusions on the jurisdictional powers of these Tribunals. The

Tribunals are competent to hear matters where the vires of statutory

provisions are questioned. However, in discharging this duty, they

cannot act as substitutes for the High Courts and the Supreme

. Court which have, under our constitutional set-up, been specifically

entrusted with such an obligation. Their function in this respect is

.( . only supplementary and all such decisions of the Tribunals will be

subject to scrutiny before a Division Bench of the respective High

Courts. The Tribunals will consequently also have the power to

test the vires of subordinate legislations and rules. However, this

power of the Tribunals will be subject to one important exception.

Tbe Tribunals shall not entertain any. question regarding the vires

of their parent statutes following the settled principle that a Tribunal

which is a creature of an Act cannot declare that very Act to be

unconstitutional. In such cases alone, the High Court concerned

may be approached directly. All other decisions of these Tribunals,

fendered in cases that they are specifically empowered to adjudicate

upon by virtue of their parent statutes, will also be subject to scrutiny

before a Division Bench of their respective High Courts. We may

v add that the Tribunals will, however, continue to act as the only

courts .of first instance in respect of the areas of law for which

they have been constituted. By this, we mean that it will not be

open for litigants to directly approach the High Courts even in cases

where they question the vires of statutory legislations (except. as

mentioned, where the legislation which creates the particular

. Tribunal is challenged) by overlooking the jurisdiction of the Tribunal
concerned." - )

‘ 99, Thejurisdiction conferred upon the High Ceurts under Articles

' 226/227 and upon the Supreme Courts under Article 32 of the
Constitution is a part of the inviolable basic structure of our

+  Constitution. While this jurisdiction cannot be ousted, other courts

and Tribuhals may perform a supplemental role in discharging the

. powers conferred by Articles 226/227 and 32 of the Constitution.

-~ The Tribunals created under Articles 323-A. and Article 323-B of
the Constitution are possessed of the competence to test the

1045
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constitntional validity of statutory provisions and rules. All decisions
of these Tribunals will, however, be subject to scrutiny before a
Division Bench of the High Court within whose jurisdiction the
Tribunal concerned falls, The Tribunals will, nevertheless. continue

fo act like courts of first instance in respect of the areas of law for
which they have been constituted: It will not, therefore, be open
for litigants to directly approach the High Courts even in cases _

where they question the vires of statutory legislations (except where
the legislation which creates the particular Tribunal is challenged)
by overlooking the jurisdiction of the Tribunal concerned. Section
5(6) of the Act is valid and constitutional and is to be interpreted in
the manner we have indicated." (emphasis supplied)

(10) The Apex Court in Surya Dev Rai v. Ram Chander Rai and _oth'ers‘,
considering a'similar question held thus:- : ' '

.29. The Constitution Bench in L. Chandra Kumarv. Union of India 15 )
dealt with the nature of power of judicial review conferred by Article
226 of the Constitution and the power of superintendence conferred
by Article 227. Jtwas held that the jurisdiction conferred on the Supreme
Court under Article 32 of the Constitution and on the High Courts
under Articles 226 and 227 of the Constitution is a part of the basic
structure of the Constitution, forming its integral and essential feature,
which cannot be tampered with much less taken away even by
constitutional amendment, not to speak of a parliamentary legislation,
A recent Division Bench decision by the Delhi High Court (Dalveer
Bhandari and H.R. Malhotra, JJ.) in Govind v. State (Govt. of NCT of
Delhi) 16 makes an in-depth survey of decided cases including almost
all the leading decisions by this Court and holds:

" 74 . The powers of the High Court under Article 226 cannot be

“ whittled down, nullified, curtailed, abrogated, diluted or taken either
by judicial pronouncement or by the legislative enactment or even
by the amendment of the Constitution. The power of judicial review
1s an inherent part of the basic structure and it cannot be abrogated
without affecting the basic structure of the Constitution.”

The essencé of constitutional and legal principles, relevant to the ‘
issue at hand, has been correctly summed up by the Division Bench _
of the High Court and we record our approval of the same.

34, We are of the opinion that the curtailment of revisional jurisdic_:tion

(1) (2003) 6 SCC 675

s
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of the High Court does not take away - and could not have taken
away - the constitutional jurisdiction of the High Court to issue a
writ of certiorari to a civil court nor is the power of superintendence -
conferred on the High Couirt under Article 227 of the Constitution
taken away or whittled down. The power exists, untrammelled by
the amendment in Section 115 CPC, and is available to be exercised

- subject to rules of self-dlsclplme and practice which are well settled

The Apex Court in pa:a 3% of the judgment summed up the conclusmns n nut,
shell as under:-

"( 3 ) Certiorari, under Article 226 of the Constitution, is issued
for correcting: gross errors of jurisdiction i.e. when a subordinate
court is found to have acted (i ) without jurisdiction - by assuming
jurisdiction where there exists none, or ( ii ) in excess of its
jmisdiction by overstepping or crossing the limits of jurisdiction,
or ( iii ) acting in flagrant disregard of law or the rules of procedure
or acting in violation of principles of natural justice where there is -
no procedure specified, and thereby occasioning failure of justice.

(4 ) Supervisory jurisdiction under Article 227 of the Constitution
is exercised for keeping the subordinate courts within the bounds
of their jurisdiction. When a subordinate court has assumed a
jurisdiction which it does not have or has failed to exercise a’
jurisdiction which it does have or the jurisdiction though available is
being exercised by the court in a manner not permitted by law and
failure of justice or grave injustice has occasioned thereby, the
High Court may step in to exercise its supervisory jurisdiction.

( 5) Be it a writ of cerfiorari or the exercise of supervisory

jurisdiction, none is available to correct mere errors of fact or of

law unless the following requirements are satisfied: (i) the erroris

manifest and apparent on the face of the proceedings such as when

it is based on clear ignorance or utter disregard of the provisions. of

law, and ( ii } a grave injustice or gross fallure of justice has
' occasioned thereby. :

( 6 ) A patent error is an error which is self-evident i.e. which can
be perceived or demonstrated without involving into any lerigthy or
complicated argument or a long-drawn process of reasoning. Where
two, inferences are reasonably possible and the subordinate court
.. .has chosen to take one view, the crror cannot be called gross or -
- patent.
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( 7)) The power to issuc a writ of certiorari and the supervisory »>
jurisdiction are to be exercised sparingly and only in appropriate '
‘cases where the judicial conscience of the High Court dictates it to

act lest a gross failure of justice or grave injustice should occasion. -

Care, caution and circumspection need to be exercised, when any

of the abovesaid two jurisdictions is sought to be invoked during ]
- the pendency of any suit or proceedings in a subordinate court and oy
the error though calling for correction is yet capable of being

corrected at the conclusion of the proceedings in an appeal or

revision preferred thereagainst and entertaining a petition invoking

certiorari or supervisory jurisdiction of the High Court would obstruct

the smooth flow and/or early disposal of the suit or proceedings. - .

- The High Court may feel inclined to intervene where the erroris . .

such, as, if not corrected at that very moment, may become

incapable of correction at a later stage and refusal to intervene

would result in travesty ofj justice or where such refusal itself would

result in prolonging of the lis.

(8) The High Court in exercise of certiorari or supervisory
]unsdlctlon will not convert itself into a court of appeal and indulge
in. reappreciation or evaluation of evidence or correct errors in
drawing inferences or correct errors of meré formal or technical
character.

(9 ) In practice, the parameters for exercising jurisdiction to issue
a writ of certiorari and those calling for exercise of supervisory -
jurisdiction are almost similat and the width of ]unsdlctlon exercised
by the High Courts-in India unlike English courts has almost
_obliterated the distinction between the two jurisdictions. While
exercising jurisdiction to issue a writ of certiorari, the High Court
may annul or set aside the act, order or proceedings of the
subordinate courts but cannot substitute its own decision in place
thereof. In'exercise of supervisory jurisdiction the High Court may
not enly give suitable directions so as to guide the subordinate court as
to the manner in-which it would act or proceed thereafter or afresh,- ,
the High Court may in appropriate cases itself make an order in K
supersession or substitution of the order of the subordinate court as the '
* court should have made in the facts and circumstances of the cage.

The Apex Court found that orders passed by the sub-ordmate courts are
continued to be subject to certiorari and supervisory jurisdiction of the High Court.
The Apex Court also pointed out the circumstances in which the writ jurisdiction

-y
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uqdér Article 226 of certiorari and of Article 227 is exercised. In this regard, it will
. be profitable to refer paras 24 & 25 of the judgment which reads thus:- -

24. The difference between Articles 226 and 227 of the Constitution
was well brought out in" Umaji Keshao Meshram v. Radhikabai
(supra) Proceedings under Article 226 are in exercise of the original ‘
jurisdiction of the High Court while proceedmgs under Article 227
of the Constitution are not original but only supemsory Article227
substantially reproduces the provisions of Section 107 of the
Government of India Act, 1915 excepting that the power of
superintendence has been extended by this article to tribunals as
well. Though the power is akin-to that of an ordinary court of
appeal, yet the power under Article 227 is intended to be used
sparingly and only in appropriate cases for the purpose of keeping
the subordinate courts and tribunals within the bounds of their
authority and not for correcting mere errors. The power may be
exercised in cases occasioning grave injustice or failure of justice
such as when (i) the court or tribunal has assumed a jurisdiction
" which it does not have, {ii ) has failed to exercise a jurisdiction
which it does have, such failure occasioning a failure of justice,
and ( iii ) the jurisdiction though available is being exercised in a
manner which tantamounts to overstepping the limits of jurisdiction.
25. Upon a review of declded cases and a survey of the occasions,
wherein the High Courts have exercised jurisdiction to command a
wiit of certiorari orto exercise supervisory jurisdiction under Article
227 in the given facts and circumstances in a variety of cases, it
seems that the distinction between the two jurisdictions stands almost
obliterated in practice. Probably, this is the reason why it has become
customary with the lawyers labelling their petitions as one common
under Articles 226 and 227 of the Constitution, though such practice
has been deprecated in some judicial pronouncement. Without
entering into niceties and technicality of the subject, we venture to
state the broad general difference between the two jurisdictions.
- Firstly, the writ of cerfiorari is an exercise of its original jurisdiction
by the High Court; exercise of supervisory jurisdiction is not an-
original jurisdiction and'in this sense it is akin to appellate, revisional
or corrective’jurisdiction. Secondly, in a writ-of cerfiorari, the
‘record of the proceedings having been certified and sent up by the
inferior court or tribunal to the High Court, the High Court if inclined
1o exercise its _]uIlSdJChOIl may simply annul or quash the proceedings
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and then-do no more. In exercise of supervisory jurisdiction, the
High Court may not enly quash or set aside the impugned .
proceedings, judgment or order but it may also make such directions
as the facts and circumstances of the case may warrant, maybe,
by way of guiding the inferior court or tribunal as to the manner in
which it would now proceed further or afresh as commended to or
guided by the High Court. In ‘appropriate cases the High Court,
while exercising supervisory jurisdiction, may substitute such a
decision of its own in place of the impugned decision, as the inferior
court or tribunal should have made. Lastly, the jurisdiction under
Article 226 of the Constitution is capable 6f being exercised on a
prayer made by or on behalf of the party aggrieved; the supervisory
Jurisdiction is capable of being exercised suo mofu as well.

(11) - In view of the settled position of the law, in the matter of orders or judgment
passed by the Court below or tribunals, if the Single Judge has exercised the Jurisdiction
under Article 226 for a writ of cerfiorari, and for. this purpose. record of the
proceedings having beén certified and sent up by the inferior Court or tribunal to the
High Court and the Single Judge inclined to exercise its jurisdiction has simply annul
or quash the proceedings. and thereafter do no more, then itis the exercise of power
under Article 226 for a writ of certiorari. But in casc, the High Court has not only
quash or set aside the impugned proceedings, judgment or orders but has also made
such directions as facts and circumstances of the cas¢ may warrant, may: be by
way of guiding the inferior Court or tribunal as to the manner in which it would now
proceed further or afresh as commended to or guided by the. High Court, then this
is an exercise of power of superintendence and in that regard, no writ appeal lies,
(12) At this juncture, it would be appropriate to mention a fact that we are not
considering the power of High Court under Article 226 or under Article 227, but are
- considering the scope of Section 2 of Adhiniyam of 2805 specifically the matters
arising out of order passéd by Courts or Tribunals. The remedy of appeal has been
provided under Section 2. The aforesaid provision specifically provides two
circumstances, one of original exercise of the jurisdiction under Article 226 of the

Constitution and another supervisory jurisdiction under Article 227 of the Constitution. -
- In first case, the right of appeal is available while in latter, the aforesaid right is not

available. In the appeal matter is to be examined:inthe facts and circumstances of

the-each case and in case original jurisdiction is not exercised by the High Court -

under Article 226, right of appeal isnot available.

. To sum up, the ﬁiﬁsibh Bench whﬂeentertalmng an appt;,al" under Seq_fion 2
-of the Adhiniyam of 2005, in particular the matters arising out of the order passed by

“the Courts or Tibunals, shall satisfy that the Single Judge exercised origirial jurisdiction
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under Article 226 of the Constitution of India. While considering it, the Division
Bench shall look into the pleadings, relief prayed and order or judgment passed by
the Single Judge exercising the jurisdiction. In case the Division Bench is satisfied
that the Single Judge has not exercised his original jurisdiction under Article 226 of
the Constitution in such a case, no writ appeal will be entertained.

LL.R. [2007] M.P., 1051

WRIT APPEAL : _'
Before Mr. A. K. Patnaik, Chief Justice & Mr. Justice RS, Jha
25 January, 2007 o
THE PUNJAB & SIND BANK & ors. ....Appellants*
V. ' . . '
GURMIT SINGH ...Respondent.

A. Constitution of India, Articles 226, 311-Scope of Judicial Review in
Departmental Enquiry—High Court does not sit as an appellate
authority-Scope of interference is to the extent that whether
enquiry was conducted by competent authority, whether principles
of natural justice have been followed and whether there is some
evidence which will reasonably support that delinquent officer is
guilty. ' o

B. Constitution of India, Article 311-Departmental Enquiry-Petitioner
working as teller in nationalized bank-Charge that Petitioner had

_ withdrawn some amount from the account of dead account holder
after forging signatures—Petitioner was dismissed from service by
disciplinary authority-Writ Petition allowed by Single Judge
holding that report of handwriting expert was not supplied and no
evidence on record that it was within knawledge of petitioner that
account holder is dead-Held-High Court does not sit as appellate
authority over finding of disciplinary authority—Conclusion reached
by diﬁciplinary authority could be interfered with only if there is no
evidence-Copy of handwriting expert report which was relied
upen by disciplinary authority not supplied to delinquent officer—
Re-instatement of delinquent officer cannot be directed because
matter which ought not to have been considered by Disciplinary
Authority was considered-Matter should be remanded to record
fresh finding after excluding such material-Order of reinstatement
quashed-Matter remitted back to disciplinary authority to recard
finding afresh excluding report of handwriting -expart.

* W.A. No. 901/2006
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Thus in a proceeding under Article 226 of the Constitution, the High Court
does not sit as the Court of appeal over the authorities holding the departmental
enquiry and its limited fimction is to see whether the departmeutal enquiry was held
by an authority competent in that behalf, whether the enquiry has been held in
accordance with the procedure prescribed in that behalf and whether the rules of
natural justice have been followed and whether there is some evidence collected
during the enquiry which will reasonably support that the delinquent officer is gullty
of the charge .

Where the disciplinary authority takes into account a material which ought not
to have been taken into consideration under the law, the Court will not exonerate the
delinquent officer from the charges and direct his reinstatement but will remit the
matter to the disciplinary authority to exclude the material which ought not to have
been taken into consideration and record fresh finding whether the delinquent officer
was guilty of the charges or not on the basis of other evidence.

It is not disputed before us that the report of the handwriting exp ert was taken
into consideration by the disciplinary authority while recording his finding of guilt
against the respondent in the order dated 29-2-1996. It, however, appears from the
order dated 29-2-1996 of the disciplinary authority that the opinion of the handwriting
expert was obtained because of the objection of the respondent that the signatures
on the exhibited documents were not put by the respondent and the disciplinary -
authority held in the order dated 29-2-1996 that the opinion of the handwriting expert

" that the signatures on the documents were put by the respondent corroborates the
finding of the Inquiry Officer on the charge. Thus, the opinion of the handwriting
expert was not the sole basis on which the disciplinary authority had come to the
conclusion that the signatures on the exhibited documents were put by the respondent.
Besides the opinion of the handwriting expert the Inquiry Officer had also given the
finding that the signatures on the relevant documents were put by the respondent.
Since copy of the report of the handwriting expert was not made available to the
respondent and the handwriting expert is not available for ¢ross-examination, the
opinion of the handwriting expert has to be left out of the consideration. Accordingly,
we direct that the disciplinary anthority will exclude the report of the handwriting_
expert and will record a finding afresh as whether or not the signatures on the’,
relevant documents were put by the respondent or whether the respondent was
guilty of any of the charges.

: ' (Patas 9, 11& 12)
Cases Referred: '

U.P. State Agro Industrial Corpordﬁon Ltd. "V‘. Padamchand Jain, 1995
(4) SLR 742, State of Andhra Pradesh v. Sree Rama Rao; AIR 1963 SC 1723,
Yoginath D. Bagde v. State of Maharashtra; (1999)7 SCC.739, State of U.P. v.
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Batuk Deo Pati Tripathi; (1978)2 SCC 102, Registrar, High Court.of Madras v.
Rajiah; (1988) 3 SCC 211, Central Bank of India v. Prakash Chand Jain; AIR ’
1969 SC 983, Bharat Iron Works v. Bhagubhai Balubhai Patel; (1976) (1) SCC
518. o :

Ajay Mishra & Mrs. Divyakeerti Bohrey, for the appellants.

Sanjay Sanyal, for the respondent.

L - Cur. adv. il

. ORDER ‘ e

The Order of * the Court was delivered. by
A.K. Parnak, Coer Justice :~This is an appeal against the order dated 21.6.2005
passed by the learned single Judge in W.P.No0.901 of 2006.

2. The facts briefly arc that the respondent was working as a teller in the appellant
bank at its Napier Town branchat J abalpur. Disciplinary proceedings were initiated
against the respondent by Zonal Manager of the bank, who was the disciplinary
authority, on the charges that one Nand Singh had opened SB Account No. 41 in
the Napicr Town Branch of the bank on 13-7-1981 and Nand Singh died on 27-12-
1981, but after his death on 17-2-86, 14-4-86, 15-4-86 and 17-4-86 some amounts
were withdrawn by instruments containing signatures of the deccased Nand Singh
alleged to have been forged by the respondent. The Inquiry Officer conducted the
departmental enquiry against the respondent and examined some witnesses on behalf
of the management of the appellant bank. On the basis of evidence as adduced both
oral and documentary, the Inquiry Officer submitted his report that the charges
against the respondent stood proved. The respondent was then given an opportunity
to show. cause why the Inquiry Officer’s report should not be -accepted and the
respondent submitted his reply on 19-2-1996 and 26-2-1996 to the disciplinary
authority. In his reply, the respondent contended that the findings of the Inquiry’
Officer were arbitrary, perverse and one sided and were given in violation of the
principles of natural justice. The Disciplinary Authority after considering the Inquiry -
Officer’s Report as well as the reply of the respondent agreed with the finding of
the Inquiry Officer and held that the charges against the respondent were proved
and awarded the punishment of dismissal from service. Aggrieved, the respondent
filed an appeal against the order of dismissal but the appeal was dismissed by the
appellate authority. Then, therespondent filed W.P. No. 2515/97 and by the impugned

" order dated 21-6-2005, the. learned Single Judge quashed the order of dismissal

dated 29-2-1996 passed by the Disgiplinary Authority as well as the order passed by
the appellate authority and directed the appellarit to reinstate the respondent. Aggrieved
by the impugned order, the appellant has filed this appeal.

3.  Mr: Ajay Mishra, learned .counsel. for the appellant submitted that the first

. ground on which the learned Single Judge has quashed the order of punishment is

that a copy of the report of handwriting expert which was taken into consideration
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’ by the Disciplinary Aauthority for holding the respondent guilty of tilc charges was

not supplied to the respondent. He submitted that the report of handwriting expert
was not relied on by the Inquiry Officer for recording of his finding in the Inquiry
Officer report that the respondent wag guilty of chargés._ He submitted that the
respondent took a stand before the Disciplinary Authority that the signatures on the
instruments including the cheques through which the amounts were withdrawn from
the account of deceased Nand Singh were not forged by the respondent. The
Disciplinary Authority referred the instruments to. the handwriting expert for his
opinion and the handwriting expert gave his opinion that the signatures have been
put on the instruments by the respondent. He submitted that if the report of the
handwriting. expert had not been furnished to the respondent, the Court could at
best direct the authority.to record his findings afresh without taking into account the
report of handwriting expert but the Court could not exonerate the respondent from
all charges and direct his reinstatement in service. In support of his submission, he
relied on the decision of the Supreme Court jn Municipal Corporation, Delhi v.
Ramprakash and in U.P. State Agro Industrial Corpn. Ltd. v. Padamchand Jairt,

4. Mr Mishra submitted that the second ground on which the learned Single
Judge has quashed the order of dismissal of the respondent is that there was no
evidence before the Disciplinary Authority regarding the date on which the
endorsement was made in the ledger sheet of Saving Bank Account No.41 of Nand
Singh that Nand Singh had died on 27-12-1991 and unless there was evidence to
show that the respondent had knowledge about the date of death of Nand Singh, he
could not be held guilty of the charges, He submitted that the evidence of MW 1
IPS Candak is that he served in the Napier Town Branch of the appellant bank
between 1981 and 1983 and that he had made the endorsement in the ledger of the
bank that Nand Siigh died on 27-12-1981. He submitted that the withdrawals through
the instruments by the respondent as per the charges were made in February and
April 1986 and therefore the findings of the learned Single Judge that there is no
evidence regarding the date on which the endorsement in the ledger sheet of the
appellant bank was made that Nand Singh died on 27-12-1981 and that there is no
evidence that the respondent had knowledge of the death of Nand Singh when the
withdrawals were made in 1986 were contrary to record.

5. Mr. Mishra next submitted that the learned Single Judge also held that a copy |

of the ledger sheet though demanded by the respondent was not supplied to the
respondent and, therefore, the departmental inquiry was vitiated, He submitted that
the copy of the ledger sheet which was demanded by the respondent was not relied
on by the Inquiry Officer or by the Disciplinary Authority for hiolding the respondent
guilty of the charges and, therefore, the order of punishment cannot be held to be
vitiated for not supplying a copy of the ledge sheet. v

(1) 1995 (4) SLR 742.
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6. Mr. Mishra next submitted that the learned Single Jﬁdge has relied on a letter
of handwriting expert addressed to the Superintendent of Police, Jabalpur mentioning
that the disputed vouchers did not contain the signature of the deceased Nand

-Singh, and for this reason no definite opinion can be given that the signatures were

made by the respondent. He submitted that this letter of the handwriting expert was
annexed by the respondent as’ Annexure P-37 to the writ petition and was not a part
of the record of the departmental enquiry and, therefore, should not have been
taken into account by the learned Single Judge.

7. Finally Mr. Mishra cited the decision of Supreme Court in State of Andhra
Pradesh v. Sree Rama Rao', for the proposition that the High Court in a petition
under Article 226 of the Constitution of India does not sit as a Court of appeal over
the authority of the departmental enquiry and hence cannot re-appreciate the evidence
as an appellate anthority and record its own finding in regardto guilt of delinquent
officer. He submitted that the decision of the Supreme Court in case of Shree
Rama Rao makes it clear that so long as there is some material before the disciplinary
authority to support a finding of guilt, the Court will not interfere with the order of
the disciplinary authority of the finding of the guilt on the ground that the material
before the disciplinary authority was not adequate or was not reliable.

8.  Mr Sanjay Sanyal, learned counsel for the re5pondent, on the other hand,

_ submitted that the learned Single Judge has taken a cotrect view in the impugned

order because there was no evidence whatsoever to show that respondent had
knowledge that Nand Singh had died on 27-12-1981 particularly when the date on
which the endorsement in ledger that Nand Singh had died on 27-12-1981 was not
mentioned. He further submitted that in 1981 the respondent was posted at Mumbai
and was not aware about the death of Nand Singh on 27-12-1981. He submitted
that the letter of the handwriting expert addressed to the Superintendent of Police
would show that the signatures on the vouchers or instruments through which the

‘amounts were withdrawn in the year 1986 were not those of the respondent. He

also submits that since a copy of the report of handwriting expert on the basis of
which the disciplinary authority held that the signatures on the vouchers were put
by the respondent were not furnished to the respondent, the finding of the disciplinary
authority holding the respondént guilty on the basis of the report of the handwriting
expert is against the principles of natural justice. He further submitted that the letter
of the handwriting expert which was annexed to the writ petition was filed by the
appellant beforé the appellate authority and hence was the part of the record. He
submitted that the respondent has been out of service on account of the order of
dismissal since 1996 and if the matter is remitted to.the disciplinary authonty, he

- would suffer i immense injury.

(1) AIR 1963 SC 1723.
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9.  We have considered the submissions of Mr. Mishra and Mr. Sanyal and we

_find that the scope of judicial review in respect of disciplinary proceedings is very
limited. The scope of judicial review against the order passed by the authority holding
a departmental enquiry has been explained by the Supreme Court in State of Andhra
Pradesh v. Sree. Rama Rao (supra) : )

“The High Court is not constituted in a proceedmg under Article
226 of the Constitution a. Court of appeal over the decision of the
authorities holding a departmenta! enquiry against a public servant,
it is concerned to determine whether the enquiry is held by an
authority competent in that behalf, and according to the procedure”
prescribed in that behalf, and whether the rules of natural justice
are not violated. Where there is some evidence, which the authority
entrusted with the duty to hold the enquiry has accepted and which
evidence may reasonably support the conclusion that the delinquent
officer is guilty of the charge, it is not the function of theHigh
Court in a petition for a writ under Article 226 to review the evidence
and to arrive at an independent finding on the evidence.”

Thus in a proceeding under Article 226 of the Constitution, the High Court does not
sit as the Court of appeal over the authorities holding the departmental enquiry and
its limited function is to see whether-the departmental enquiry was held by an
authority competent in that behalf, whether the enquiry has been held in accordance
with the procedure prescribed in that behalf and whether the rules of nafural justice
have been followed and whether there is some evidence collected during the enquiry
which will reasonably support that the delinquent officer is guilty of the charge.

10.  As has been reiterated by the Supreme Court in Yoginath D. Bagde v. State
of Maharashira, the Court in exercise of powers of judicial review cannot sit in
appeal over the findings recorded by the disciplinary authority or the Inquiry Officer
in the departmental enquiry but can interfere with the conclusions reached by the
disciplinary authority or the Inquiry officer if there is no evidence to support the
finding or a finding recorded is such as could not be recorded by a prudent man.
( See also State of U.P. v. Batuk Deo. Pati Tripathi®, Registrar, High Court of

Madras v. Rajial®, State of Andhra Pradesh v. Sree Rama Rao (supra), Central ‘

Bank of India v. Prakash Chand Jain®, Bharat Iron Works v. Bhagubhai
Balubhai Patel.

11, Where'the disciplinary authority takes into account a material which ought
not to have been taken into consideration under the law, the Coust will not exonerate
the delinquent officer from the charges and direct his reinstatement but will remit

(1) (1999) 7 SCC 739. (2) (1978) 2 SCC 102. .. @) (1988) 3 s€C 211.
(4) AIR 1969 SC:983. . -(5) (1976) 1 SCC 518. - '

i,




2007] MADHYA PRADESH SERIES . 1057
The Punjab & Sind Bank v. Gurmit Singh, 2007 -

the matter to the disciplinary authority to exclude the material which ought not to
have been taken into consideration and record fresh finding whether the delinquent
officer was guilty of the charges ot not on the basis of other evidence. Para 6 of the
judgment of the Supreme Court in U.P..State Agro Industries Corpn. Ltd. v.
Padam Chand Jain (supra) is quoted

« 6. The other reason given by the High Court for quashing the
order of termination of service passed by the Managing Director
does appear to be correct even though the direction given thereafter
cannot be sustained. The High Court rightly took the view that the
decision of the Managing Director was vitiated on account of the
fact that it was influenced by some extraneous material in the form
of adverse comments of ancther Accounts Officer. Having
correctly taken that view, the direction in the circumstances was to
require the disciplinary authority to decide the matter afresh only.
on the basis of the relevant material excluding from consideration
the extraneous material in the form of adverse comments of the
other Accounts Officer. In our opinion, this is the appropriate
direction to give in the present case.”

12. Itis not disputed before us that the report of the handwriting expert was
taken into consideration by the disciplinary authority while recording his finding of
guilt against the respondent in the order dated 29-2-1996. It, however, appears from
the order dated 29-2-1996 of the disciplinary authority that the opinion of the
handwriting expert was obtained because of the objection of the respondent that
the signatures on the exhibited documents were not put by the respondent and the
disciplinary authority held in the ordét dated 29-2-1996 that the opinion of the
handwriting expert that the signatures on the documents were put by the respondent
corroborates the finding of the Inquiry Officer on the charge. Thus, the opinion of
the handwriting expert was not the sole basis on which the disciplinary authority
had come to the conclusion that the signatures on the exhibited documents were put
by the respondent. Besides the opinion of the handwriting expert the Inquiry Officer
had also given the finding that the signatures on the relevant documents were put
by the respondent. Since copy of the report of the handwriting expert was not made
available to the respondent and the handwriting expert is not available for ¢ross-
examination, the opinion of the handwriting expert has to be left out of the
consideration. Accordingly, we direct that the disciplinary authority will éxclude the

- report of the handwriting expert and will record a finding afresh as ‘whether or not

the signatures on the relevant documents were put by the respondent or whether
‘the respondent was guilty of any of the charges.

13.  Since we are remitting the matter to the Disciplinary Authority, we would not
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like to express-any opinion on the other findings of the Disciplinary Authority which
have not found favour with the learned Single Judge in'the impugned order. The
fact remains that withesses have been examined in the enquiry on various charges
against the respondent and some documents have been produced and the Disciplinary

Authority has to record a fresh finding whether or not the charges against the .

respondent stand proved. Suffice it to say that the learned Single Judge has exceeded
his jurisdiction under Article 226 of the Constitution inasmuch as he has re-appreciated
the evidence and has come to the conclusion that the charges against respondent

have not been proved. As has been held by the Supreme Court in State of Andhra

Pradesh v, Sree Rama Rao and Yoginath D. Bagde v. State of Maharashtra
(supra), the High Court while exercising its power of judicial review under Article
226 of the Constitution does not sit as an appellate authotity over the finding of the
disciplinary authority or the Inquiry Officer and conclusion reached bythe disciplinary
authority or tIie'Inquily Officer could be interfered with only if there is no evidence
on record in support of the conclusion. o

14.  For the aforesaid reasons, we set aside the impugned order dated 21-6-2005
of the learned Single Judge in W.P.No.2515/97 and quash the order dated 29-2-
1996 of the Disciplinary Authority and the order dated 6-2-97 of the appellate
authority and remit the matter to the Disciplinary Authority to record -a finding on’
- the charges against the respondent after excluding the opinion of the handwriting

cxpert and after affording an opportunity to the respondent to make further

Tepresentation against the findings of the Inquiry Officer in the enquiry. Since the
respondent has remained out of service since 1996, this exercise will be completed
~ by the Disciplinary Authority within a period of three months from the date of

receipt of the certified copy of this order from the respondent. The appeal is
accordingly disposed of. : . .

v Appeal accordingly disposed aj.:

L T p—
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WRIT APPEAL *
Before Mr. A.K. Patnaik, Chief Justice & Myr. Justice K.K. Lahoti
11 April, 2007
SMT. KAMLA PATEL : ... Appellant *
V. , '
STATE OF M.P. & ors. ' ... Respondents

Medical Council Act, Indian (CII of 1956)-Sections 2(f), 15(2), 25-Sah
Chikitsa Parishad Adhiniyam, M.P., 2000, Sections 2(b)(c), 44-
Petitioner having diploma in Medical Laboratory Technology
running Pathology Laboratory-On inspection no qualified Doctor
was found therefore, Chief Medical and Health Officer directed to
close down Laboratory—Order of C.M.H.Q. was recalled on
certificate given by Doctor that Petitioner was working as Lab
Assistant under his supervision-Learned Single Judge held that
- Pathology Laboratories can be run by qualified Pathologist and
not by Laboratory Technicians—Held-Pathology comes within
definition of medicine as defined under Section 2(f) of Adhiniyam—
Person not registered as medical practitioner in State Medical
Register can practicé in pathology and cannot sign certificate or
report relating to pathology—Paramedical practitioner can only assist
pathologist but cannot sign or authenticate any pathological report-
Order of Single Judge modified to the extended indicated above.

The aforesaid analysis of the provisions of the law prescribing the profession
or technical qualifications necessary for the practice of medicine and the law
prescribing the qualifications for running a pathology laboratory would show
that laboratory technicians registered as a paramedical practitioner under the
Adhiniyam 2000, cannot sign or authenticate any pathological test/report or
certificate and he can only assist the pathologist registered in the State Medical
Register as a medical practitioner in carrying out the technical tests in the
pathology laboratory. In other words, a laboratory technician registered as a
paramedical practitioner under the Adhiniyam 2000 can only assist the pathologist
in the technical tests in a pathology laboratory in the State of Madhya Pradesh,
but he cannot sign or authenticate any certificate or test report relating to
paﬂlology and such certificate or test report can only be signed and authenticated
by a pathologist having the required qualification such as MBBS, MD- or other
degrees as mentioned in the-Act, 1956, and also registered as a Medical
Practitioner in the State Medical Register under the Adhiniyam, 1987.

(Para 13)

* WA No. 1440/2006
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Rajendra Tiwari with Udyaﬁ‘ Tiwari, for the apiaellant
Sanjay K. Agrawal, Dy. A.G. for the respondents/State.

Smt. Indira Nair, Senior Advocate with Miss. Chana, for the re'spondéntl -

Medical Council of India. _
\ ' Cur.adv.vult,

| ' ORDER
The Order of the Court was  delivered by
A.K. Patnaik, Caer Justice :- In these batch of cases, the common question to

be decided is whether Laboratory Technicians can run pathological laboratories -

without engaging the services of a Pathologist having MBBS degree or any higher
degree. - -

‘2. -The relevant facts briefly are that the appellant in WA No. 1440/2006 was
running Maruti Pathology Laboratory in Panagar. The Chief Medical and Health
Officer, Jabalpui, issued an order on 29.6.2002 asking herto close the Maruti Pathology
Laboratory failing which action would be taken against her in accordance with law.
The appellant filed Writ Petition No. 3721/2002 before the learned Single Judge
challenging the order dated 29.6.2002 of the Chief Medical & Health Officer.

3. 'The respondents/State filed return in WP No. 3721/2002 stating inter alia
that Smt. Kamla Patel was a student of Arts and liad procurcd Diploma in Medical
Laboratory Technology (for short 'DMLT") on the basis of which she was running
the Maruti Laboratory at Panagar and when Laboratory was inspected by the Chief
Medical and Health Officer on 29.6.2002, it was found that there was no qualified
doctor or pathologist in the Laboratory. Subsequently, however, since a certificate
was issued by Dr. BM. Agrawal that Smt. Kamla Patel was working as a Lab
Technicianunder his guidance and supervision, the order dated 29.6.2002 issued by
the Chief Medical and Health Officer Jabalpur, was recalled on 5.8.2002. Despite

the aforesaid statement in the return filed by the respondents in WP No. 3721/2002

that the order dated 29.6.2002 asking Smt. Kamla Patel to close down the pathology
laboratory had been recalled, the learned Single Judge delivered orders on 13.1.2003
directing that the pathology laboratories will be run by the pathologist who is qualified
under the Madhya Pradesh Ayurvigyan Parishad Adhiniyam, 1987, and who fulfils
the requirement of Sections 13 and 24 of the Adhiniyam 1987, and no laboratory
technician will be allowed to run the laboratory and he/she can only work in the
laboratory which is actually run-by a qualified pathologist. Aggrieved by the order
dated 13.1.2003 of the learned Single Judge in WP No. 3721/2002, Smt. Kamla
_ Patel has filed Writ Appeal No. 1440/2006. o :

4, Pursuant to the order dated 13.1.2003 of the learned Single Judge i WP No.

3721/2002, the respondents took action to close down variouis pathology laboratories '

f*
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run without a pathologist. When the pathology laboratories run by Ramesh Kumar
. Mishra and four others were similarly ordered to be closed because pathologist had
not been engaged by them in their pathology laboratorics, they filed WP No.15891/
2006 and following the order dated 13.1.2003 in Writ Petition No. 3721/2002 (Smt.
Karmla Patel v. State of M.P. & others) the learned Single Judge held in his order
dated 13.11.2006 that no laboratory technician shall be allowed to run the laboratory -
and he can only wark in the laboratory which is actually run by a qualified pathologist
and as Ramesh Kumar Mishra and four others were not qualified pathologist, they
cannot be allowed to run their pathology laboratorics even under the supervision of
doctors and they can, at best, work in the pathology laboratory which is actually run
by a qualified pathologist. Aggrieved by the.order dated 13.11.2006 of the learned
Single Judge in WP No. 15891/2006, Ramesh Kumar Mishra and four others have
filed Writ Appeal No. 1418/2006. .

5. Pursuant to the order dated 13.1.2003 passed by the learned Single Judge in
WP No. 3721/2002 (Smt. Kamla Patel v.State of M.P. & others), the respondents
took action and closed down other pathology laboratories in the State which were
being run without pathologist and Sanjay*Singh Chauhan and Smt. Shashi Mishra
have filed WP No. 13151/2006 and WP No. 3332/2007 challenging the action of the
responderits in closing down the pathology lab oratories which were being run without -
pathologist. | ' ‘

6. Mr. Rajendra Tiwari leamed senior counsel appearing for the appellant (s) in
WA No. 1440/2006 and WA No. 1418/2006 and Mr. A P. Singh, learned counsel
appearing for the petitioner(s) in WP No. 13151/2006 -and WP No. 3332/2007,
submitted that under Article 19(1)(g) of the Constitution, the appellant(s)/ petitioner(s)
had fundamental rights to practice any profession, or to carry on any occupation,
trade or business and that restrictions on such fundamental right can be imposed by
the State by law under Article 19(6) of the Constitution and such restrictions include
prescribing the professional or technical qualifications necessary for practicing any
profession or carrying on any occupation, trade or business. They submitted that
under the Madhya Pradesh Sah Chikitsiya Parishad Adhiniyam, 2000, (for short 'the
Adhiniyam 2000") Iaboratory technicians have been included amongst the paramedical
personnel. They submitted that those who are running pathology laboratories, have
also been registered as paramedical practitioners under the Adhiniyam 2000 and, therefore,
they can carry on the profession or occupation or business to fun pathology laboratories.

7. Mr. Sanjay K. Agrawal learned Deputy Advocate General appearing for the
respondents/ State and Smt. Indira Nair, learned senior counsel appearing for the
Indian Medical Council respectively, on the other hand, submitted that under the
Adhiniyam 1987, laboratory technicians are not registered as medical practitioners.-
They submitted that the definition of ‘paramedical’ in Section 2(b) of the Adhiniyam

&y
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2000 would show that the paramedical personnel can only help in the practice of
medicine and they cannot themselves practice medicine. They submitted that the
word 'medicine’ is wide enough to include the pathology and, therefore, laboratory
technicians can assist only a pathologist and cannot practice pathology as such.
They further submitted that under Section 15 of the Indian Medical Council Act,
1956 (for short 'the Act), only those persons possessing qualifications in the Schedules
to the Act canbe carolled. on any State Medical Register. They referred to the
provisions of Sections 11, 12, 13 and 14 of the Adhiniyam 1987 to show the manner
in which a person possessing recognized medical qualification is registered in the
State Medical Register. They referred to the provision of Section 21 of the Adhiniyam
1987 which states that save as provided in the Act or the Indian Medical Council
Act, 1956, no person shall practice or hold himself out, whether directly or indirectly
as practicing medicine within the State. They also referred to Section 24 of the
Adhiniyam 1987 which provides that if any person whose name is not enrolled on

the State Medical Register practices as a Registered Medical Practitioner, he shall

be punishable with rigorous imprisonment for a term which may extend to three
years and with fine which may extend to five thousand rupecs.

8. 'We have considered the aforesaid submisisions of the learned counsel for the
parties and we find that under Article 19(1)(g) of the Constitution every citizen has
the freedom to carry on any occupation, profession, trade or business. Clanse (6) of

Article 19 of the Constituion states that nothing in sab-clause (®) of clause (1) of

Article 19 shall prevent the State from making any law imposing in the interests of
‘the general public, reasonable restrictions on the exercise of the right conferred by
sub-clause (1)(g) of Article 19 of the Constitution and in particular nothing is in sub-
clause (6) of Article 19 will prevent the State from making any law relating to the
professional or technical qualifications necessary for practicing any profession or
‘carrying on any occupation, trade or business.

9. .The Acts which have been made by the State of Madhya Pradesh laying
down the proféssional arid technical education necessary for the practice of medicine
and the practice of any paramedical subject are the Adhiniyam 1987 and the
Adhiniyam 2000. Since the learned counsel for the appellant(s)/petitioner(s) have
relied on the Adhiniyam 2000, we may first deal with the relévant provisions of
Adhiriiyam 2000, . o .

10.  Section 2(b)(i) of the Adhiniyam 2000 is quoted hereinbelow :

"S.2 (b) "Paramedical" means any personnel qqalifiéd in
paramedical subject and who helps in teaching or practice of ;

() medicine within the meaning of clause (i) of Section 2
of the Indian Medical Council Act, 1956." '
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Thus, in section 2(b) of the Adhiniyam 2000, 'paramedical’ has been defined to
mean any personnel qualified in paramedical subject’and who helps in teaching or
practice- of medicine within the meaning of Clause (i) of Section 2 of the Act.
Section 2(c) defines 'paramedical subject' to mean a subject mentioned in the
schedule to the Adhiniyam 2000 and one of the subjects mentioned in the schedule
to the Adhiniyam 2000 is laboratory technician (various types). The Adhiniyam
2000 has niade elaborate provisions regarding recognition of paramedical
qualifications and registration of paramedical practitioners. Section 44(1) the
Adhiniyam 2000 states that save as provided in the Adhiniyam 2000, no person
shall practice or hold himself out, whether directly or indirectly as practicing habitually
for personal gain as a paramedical practitioner within the State. Scction 44(2) of
the Adhiniyam 2000 provides that any person who contravenes the provisions of
sub-section (1) shall be punishable with imprisonment which may extend to six
months or with fine which may extend to five thousand rupees or with both.
Considering the aforesaid provisions of the Adhiniyam 2000, unless a laboratory
technician is registered as a paramedical practitioner in accordance with the
provisions of the Adhiniyam 2000, he cannot practice or hold himself out whether
directly or indirectly as practicing habitually for perscnal gain as a paramedical
practitioner within the State.

11. The next question to be decided is whether thé laboratory technician, who is a
registered as a paramedical practitioner in accordance with the provisions of the
Adhiniyam 2000 can nm a pathology laboratory. Section 2(b) of the Adhiniyam 2000
defines paramedical personnel to mean that a person qualified in paramedical subjects
and who helps in practice of medicine within the meaning of Clause (i) of Section 2
of the Act. Clause (f) of Section 2 of the Act is quoted hereinbelow :

"S.2.Definitions,--In this Act, unless the context otherwise requires,-
: XXX XXX XXX

(f) 'medicine' means modem scientific medicine in all its branches

and includes surgery and obstetrics, but does not include veterinary

medicine and surgery."”

Thus, ‘medicine’ as defined in Section 2(f) of the Act, means modemn scientific
medicine in all its branches. Obviously, pathology being a branch of modern scientific
medicine will come within the meaning of medicine as defined in Section 2(f) of the
Act. Sub-section (2) of Section 15 of the Act states that save as provided in Section
25, no person other than a medical practitioner enrolled on a State Medical Register
. shall be entitled to sign or authenti¢ate a medical or fitness certificate or any other
certificate required by any law to be signed or authenticated by a duly qualified

medical practitioner. Section 25 of the Act deals with registration of medical |

practitjoners in the State Medical Register,
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12.  The State Medical Register is prepared and maintained under the Adhiniyam
1987 and provides for compulsory registration of all medical practitioners in the
State of Madhya Pradesh. Section 21 of the Adhiniyam 1987 states that save as
provided in this Act or the Indian Medical Council Act, 1956, no person shall practice
or hold himself out, whether directly or indirectly as practicing medicine within the
State. Since we have held that pathology is a branch of medicine a person who Is not
registered in the State Medical Register as a medical practitioner, cannot practice in
pathology and cannot sign any certificate or report relating to pathology.

13.  The aforesaid analysis of the provisions of the law prescribing the profession
or technical qualifications necessary for the practice of medicine and the law
prescribing the qualifications for running a pathology laboratory would show that
laboratory technicians registered as a paramedical practitioner under the Adhiniyam
2000, cannot sign or authenticate any pathological test/report or certificate and he
can only assist the pathologist registered in the State Medical Register as a medical
practitioner in carrying out the technical tests in the pathology laboratory. In other
words, a laboratory technician registered as a paramedical practitioner under the
Adhiniyam 2000 can only assist the pathologist in the technical tests in a pathology
laboratory in the State of Madhya Pradesh, but he cannot sign or authenticate any
certificate or test report relating to pathology and such certificate or test report can
only be signed and authenticated by a pathologist having the required qualification
such as MBBS, MD or other degrees as mentioned in the Act, 1956, and also
registered as ‘a Medical Practitioner in the State Medical Register under the
Adhiniyam, 1987. ‘

14.  The impugned order dated 13.1.2003 of the learned Single Judge in Writ Petition
* No. 382172002 and the impugned order dated 13.11.2006 of the learned Single Judge
in WP No. 15891/2006 are accordingly modified and the Writ Appeal No. 1440/
2006, Writ Appeal No. 1418/2006, Writ Petition No. 13151/2006 and Writ Petition
No. 3332/2007 are allowed to the extend indicated above. The State/respondents
will now act as per the law laid down in this Judgment. Considering the facts and
circumstances of the case, the parties shall bear théir own costs.

Petiton allowed.
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_ WRIT APPEAL
Béfar.'_e Mr. Justice Dipak Misra & Ms. Justice S.R. Waghmare
17 April, 2007
MEDICAL COUNCIL OF INDIA A .... Appellant *
v, -
NITIN MANTRI & ors. : : .... Respondents

Chikitsa Sanstha, (Niyantran) Adhiniyam, M.P., 1973, Section 10, Disabilities
Act, Section 2(i) 39, M.P. Medical And Dental Undergraduate
Entrance Examination Rules, 2006, 2.6,3, 5.1-Reservation of seat
for visually handicapped candidate—Petitioner having no vision in
right eye and having vision of 6/7 in left eye—Claimed reservation
under the category reserved for handicapped persons—Petition
allowed by learned Single Judge—-Writ Appeal filed by Medical
_Council-Held-Disability defined under Rule 2(i) of - Disabilities

\ Act includes blindness and low vision-Purposive interpretation
has to be given to the word disability—3% Reservation would not
cover all categories of disabled candidates in all courses—Persons
with visual disability have not been made entitled as per guidelines
issued by Medical Council-Decision of Medical Council donot
run counter to provisions of Act and Rules—Expert opinion passed
on the basis of practical wisdom cannot be marginalized—Visually
handicapped persons cannot be brought into categories of
handicapped persons for medical course-Writ Appeal allowed.

. What is mandated by Section 39 is that educational institutions should reserve
seats for persons with disabilities. On a first glance it may appear that three percent -
reservation should cover disability of all kindness. But a purposive interpretation
has to be given. Section 2(i), dictionary clause has to be read with in the backdrop of
section 39 of the Act. There has to be 3% reservation but that does not necessarily
mean 3% reservation should cover all categorics of disabled candidates in all courses.

If the guidelines issued by the Medical Council of India are understood in
proper perspective, there can be no trace of doubt that there has been apposite
deliberation by the expert body and it has formed an opinion that visually handicapped
persons are not suitable for the medical course. The expeit body has thought it
seemly to state that the said category wonld not fall within the physical handicapped
category for the specific purpose. The said guidelines do not run counter to the
provisions of the Act and the rules made by the State Government. It is an expert
opinion which is passed on the basis of absolute practical wisdom and'its opinion

* W.ANo. 1276/2007 ({{)
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cannot be marginalized. By no stretch of imagination, it can be held that the said
guidelines supplant any of the provisions. It works in the purposive functionalism of
the rules. The expert body has found that visually handicapped persons cannot be
brought into the categories of handicapped persons for the medical course. The
learned Single Judge has expressed the opinion that in the absence of the regulations
or rules the same cannot be given effect to. In our considered opinion, the said view
is neither correct nor sound inasmuch as the fixation of standard with regard to
physical disabilities vis-a-vis the standard of the medical studies rests with the
Medical Council of India. - (Paras 12 and 19)

Cases Referred:

Deputy Secretary, Deptt. of Health v. Sanchita Biswas; Civil Appeal No.
4694/2000, Ku Rekha Tyagi's case, Civil Appeal No. 7892/2001.

Mrs. Indira Nair with-Ms. Jasmit Chana; for the appellant, °

Uttam Maheshwari, for the respondent No.1. .o
T'S. Ruprah, Addl. Advocate General, for the respondent No.2.
B.K. Mishra, for the respondent.

Cur: adv. vult.
ORDER

. The Order of the Court was delivered by
Drpax Misra, J. :~Calling in question the defensibility and pregnability of the order
dated 26-9-2006 passed by the leamned Single Judge in W.P.No. 10648/2006 the
* appellant, Medical Council of India has preferred this Appealunder Section 2(1) of
the Madhya Predesh Uchcha Nyayalaya (Khand Nyaypeeth to Appeal) Adhiniyam,
2005 [for brevity 'the Act'].

2. The facts which are essential to adumbrated arc that the respondent No.1
invoked the extraordinary jurisdiction o6f this Court under Article 226 of the
Constitution of India for issue of a writ of mandamus to the respondents
‘commanding them to allot a seat in MBBS Course to him in the handicapped category.
It was pleaded that he is a handicapped person of unreserved category as per the
certificate issued vide Annexure-P/4. The said certificate indicates 40% blindness
in the right eye with no vision and the left eye has been found with the vision of 6/7.
Regard being had to the no vision in the right eye of the respondent No.1 he was
not allotted a seat for admission to the Course of MBBS at the time of counselling.

The said decision was taken on the bedrock of the letter dated 5-7-2001 issued by
the Medical Council of India.

3 It was contended before the learned Single Judge that the Professional -

Examination Board had conducted a Pre-Medical Entrance Examination under M.P.

Ny
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Medical and Dental Undergraduate Entrance Examination Rules, 2006 [hereinafter
referred to as 'PMT Rules'] in which there is no restriction specifying exclusion of
such category for admission. In paragraph 5.1, 3% reservation has been provided
for physically handicapped persons in Scheduled Castes, Scheduled Tribes, OBC
and unreserved: category and reservation has been specified to be horizontal and
compartmentalized. The relevant provision stipulates that a candidate claiming
admission in handicapped class shall file a certificate from District Medical Board
and eligibility certificate from the Superintendent Vocational Rehabilitation Centre
for Physicaily Handicapped, Government of India, Ministry of Labour, Napier
Town, Jabalpur and the writ petitioner had submitted a certificate to the respondents
whereby he was found to be eligible to prosecute the study in the MBBS course. It
was also put forth that under Rule 3 there is no restriction debarring the petitioner
from the course. o :

4.  The claim put forth by the respondent No.1 was combatted by the State as
well as the Medical Council of India contending, infer alia, that the Professional
Examination Board and the State of M.P. are bound by the instructions issued by
the Medical Conncil of India and as per the directions of the Medical Council of
India contained in letter dated 5-7-2001 the person who is visually handicapped is
not entitled for admissicn in the MBBS Course and on that ground the writ petitioner
had been denied the admission to the MBBS Course. '

5.  Be it placed on record, on behalf of the Medical Council of India reliance
was placed on the decisions rendered by the Apex Court in the cases of Deputy
Secretary, Deptt. of Health v. Sanchita Biswas' and Ku. Rekha Tyagi s case’.
Reliance was also placed on the letter dated 14-7-2003, Annexure-R/1, which was
issued by the Council in the light of the judgment rendered by the Apex Court.

6.  The learned Single Judge referred to the provisions contained in Section 39
of the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full
Participation) Act, 1995 [for brevity the Disabilities Act]and analysing the decision
rendered in the cases of Sanchita Biswas (supra) and Ku. Rekha Tyagi (supra)
came to hold that the Apex Court has not expressed any opinion as regards the
resolution dated 5-7-2001 passed by the Medical Council of India. The leamed
Single Judge observed that the said decisions were rendered with regard to the
question pertaining to applicability of Section 39 of the Disabilities Act in educational
institution and their Lordships have held that the aforesaid provision is applicable
equally in respect of admission in educational institution. The learned Single Judge
has also observed that before the Apex Court the question was not for consideration
whether visually handicapped persons are entitled for admission or not though there
is a reference to the resolution dated 5-7-2001 of the Medical Council of India.

(1) (Civil Appeal No. 4694/2000). N (2) Civil Appeal No. ‘78921-2001).
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7. In view of the aforesaid analysis the learned Single Judge expressed the
opinion that the said decisions do not create any impediment or remora. After
expressing the said opinion the learned Single Judge adverted to the M.P. Chikitsa
Shiksha Sanstha (Niyantran) Adhiniyam, 1973 [hereinafter referred to as 'the 1973

Act']. Section 10 of the aforesaid Act empowers the State Government to make’
rules for carrying' out the purpose of the said Act. In pursuance of the power

conferred under the Act PMT Rules, 2006 have been framed. The learned Single
Judge quoted the relevant Rule and after adverting to Rule 5.1 came to hold that the
said rule lays a postulate who would fall in the handicapped category and in the said

Rule there is no qualifying provision excluding the visual handicapped persons and.

in the absence of the same the said rule has to apply in equal force to all categories

of handicapped persons, The learned Single Judge did not accept the stand and-

stance of the Medical Council of India that Rule 3.0 that there is provisions that
the rules and regulations in force at the time of entrance examination conducted by
the MCI/DCI shall be applicable in the case on the foundation that there is neither

"any rule nor regulation which has come into force excluding the visually handicapped: -

persons for admission in MBBS course and until and unless some rule or regulation
is framed or placed on record, the resolution passed on 5-7-2001 cannot be regarded
creating any kind of obstacle in granting the benefit to the visually handicapped
‘persons who is suffering from visual deficiency. It was also held by the learned
Single Judge that th= resolution has not been adopted by the State Government and

hence, the writ petitioner should not be regarded as ineligible to be called for -

counselling. Being of this view the leamed Single Judge allowed the writ petition
and directed the respondent No. 1, the writ petitioner to participate in the counselling
and issue command to the respondent to consider his case for counselling as per the
parameters. o

9.  'We have heard I\/irs. Indira Nair, leamed Senior Counsel along with Miss
Jasmit Chana for the appellant, Mr. Uttam Maheshwari, learned counsel for the

respondent No.1, Mr. T.S. Ruprah, leamed Additional Advocate General for the

3

State and Mr. B.K. Mishra, learned counsel for the respondent No.3.

- 10. Itis submitted by Mrs. Nair, learned senior counsel for the appellant that the
learnéd Single Judge has faulted in his appreciation of the decisions rendered in
Ku. Rekha Tyagi (supra) and Sanchita Biswas (supra). It is contended by her
that the Apex Court has taken note of ‘exclusionary part in its order and would go
a long way to show what was the perception of the Apex Court with regard to
handicapped persons, but the learned counsel further submitted that the 1973 Act

" and the PMT Rules 2006 do not provide specifically for visually handicapped persons,
but the learned Single Judge has erroneously held that in the absence of any

exclusionary provision visnally handicapped persons should be deemed to have been -

L
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included. It is further propounded by her that the leamned Single Judge has fallen
into grave, error in holding that in the absence of any rules required by the. MCI
excluding the visually handicapped persons the letter written by the Medical Council
of India to the Chief Commissioner, Disabilities would have fio"applicability, It is
her further contention that the letter does not run counter to the'rule but the learned
Smgle Judge has interpreted it as if the same contravenes the rules.

11.  Mr. Uttam Maheshwari, learried counsel for the respondent No.l, per contra, '

contended that the order passed by the learned Single Judge is absolutely impeccable
and does not warrant any interference. It is his submission that the decisions rendered
in the cases of Sanchita Biswas (supra) and Ku. Rekha Tyagi (supra) have
rightly been distinguished by the leamed Single Judge. It is contended by him that
the PMT Rules, 2006 does not prohibit visually handicapped persons and in the
absence of any kind of pmhxbmon interpretation placed by-the learned Single
Judge on the said rules cannot be faulted. Lastly, it is put forth by him that the
learned Single Judge has referred to the provisions of the Medical Council Act and
the overriding effect as that would find mention under Rule 3 but in the absence of
any statutory rule or regulation holding the field the letter cannot be override the
effect of the rules framed by the State. ' '

12, To appremate the submissions raised at the Bar,'it-is apposite to refer to
Section 2(i) of the Disabities Act which defines "disability". It reads as under:-

(i) "disability" means-
(i) blindness;
(i) low vision;
G leprosy-cured; -+ *
(i¥) hearing impairment; |
(v) locomotor disability;
(vi) mental retardation;
| (vii) mental ilineeé;_" o
Section 39 of the Act reads as under:-

"39. All educational institutions to Teserve seats for persons with A
disabilities.- -All Government educational institutions and other
educatmnal institutions receiving aid from ‘the Government, shall
reserve not less than three per cent, seats for persons with
disabilities.’

oy ’
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‘What is mandatéd by Section 39 is that educahonal institutions should reserve
seats for persons with disabilities. On a first glance it may appear that three percent
reservation should cover disability of all kindness. But 3 purposive interpretation
has to be given. Section 2(i), dictionary clause has to be read with in the backdrop of
section 39 of the Act. There has to be 3% reservation but that does not necessarily
mean 3% reservation should cover all categories of disabled candidates in all courses.
For example, a total blind pérson cannot be admitted to an engineering course.
Similarly, a man with no vision in one eye and 6/7 in second eye may come within the

conception of disability as per the difinition clause buthe may not be able to prosecute -

the medical studies. That would depend upon the decision of the expert body. To
elaborate; section 39 and section 2(i) have to be purposwely construed to bring the
effect of the provision. To further elaborate there cannot be less of reservation as
provided in the statute but there can be comparmmntahzatlon of reservation depending
upon the fact sitaution.

.13, Inthis factual backdrop, it is apposite to refer to rule 2.6 and 5.1 of the PMT
Rules, 2006. The same read as under:

"2.6. "Class" means Military Personnel (M.P.), Freedom Fighter
'(FF) NO CLASS (X) and FEMALE (F) as specified and laid down
by government of Madhya Pradesh. Physically Handicapped (PH)
means as specified and laid down by Ministry of Labour,
Government of India for vocational Rehabilitation of Phy51cally
Handicapped."

X X XX

5.1 For Physically Handicapped who are bongfide residents of
Madhya Pradesh belonging to ST, SC, OBC and Unreserved
category three per cent (3%) seats are reserved for admission to
MBBS/BDS course. Reservanon shall be horizontal and
compartmentalized. '

The candidate claiming admlssmn against these seats shall

have to produce a certificate in the prescribed form from District

- Medical Board and eligibility certificate from Superintendent
Vocational Rehabilitation Centre for Physically Handicapped,
Govrnment of India, Ministry of Labour, NaplerTown, Jabalpur."

14, In Ku ‘Rekha Tyagi (supra) thelr Lordships of the Apex Court heave held
as under: :

"It may be noticed that the Medical Council of India (MCI) who
issues guidelines for a}rmssxon to the medical courses in the country;

7
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in fact, had taken a dec1s1on on 5-11-1999 indicating that there
cannot be any reservation for admission into the MBBS course
and Post-Graduate Medical Course for disabled persons, as
provided in Section 39 of the Act. This decision, however, appears
to have been reversed by the subsequent resolution of MCI dated
5-7-2001. Under the resolution dated 5-7-2001 it has been
unequivocally indicated that 3% reservation for physically
handicapped persons for admission into the medical courses should
be followed excluding, however, for those who are visually
handicapped and hearing defects." )

Rule 3.0 of the PMT Raules reads as under:
“3; General-

(i) Under Graduates Courses in MBBS and BDS shall be
governed and regularised by MCI, DCI, University,
Autonoumous Society of the college, State Government,
Government of India under the rules and regulations in force at
the time of entrance examination, allotment, admission, amended
from time to time." - '

1071

The Ietter issued by the Medical Council of India dated 5-7-2001 states thus:

" ....The provisions of Section 39 of the Act were carefully studied
and based on this an agreement was reached to follow 3%
reservation for physically Handicapped for admission to medical
course also, The categories of people under disabilities as classified
under the Act covers the following three categories:-

1.Visually Handicapped
2. Persons suffering from hearing defects
3 Physically handicapped with the locomotory disorders.

The 3% of reservation under the above 3 categories has been
apportioned as 1% under each category w/s 33 of the 1995 Act. It
was also noted that the Govt. of Tamil Nadu in their G.O. No. 137
dated 29-1-1990 had also fixed the same percentage of reservation
for these categories for.admission to MBBS/Engineering etc.
course, '

‘The Council further noted that the Sub-Committee in the same
meeting had also noted that the Hon'ble High Court of Calcutta in
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its judgment (cases No. MAT No. 3105 of 1998 & C.A. No. 7514
of 1998) had also agreed upon the apportioning of the reservation
under the above three categories in respect of the posts under
Government. The sameé logic is applied for reservation for
educational institutions also and taking the guidelines adopted by

the Govt. of Tamil Nadu, the Committee was of the opinion that -
such: apportioning of reservation'is both Ioglcal and sustainable in

_'the Court of Law.
The Comm1ttee has concluded that the visually

handicapped is not in a position to. pursue the medical course

“and do the internship-as corrected vision is absohutely necessary
for the study and for.the practice of Medicines.

The hearing’ unpmnnent will interfere with the trammg
in medical education since the process of hearing of various
sings and auscultation is absolutely essential to pursue the medical
training and to follow the medical practice.

In view of the above observations the visually.

handicapped and hearing disable should be deleted from this
category and they should be considered invalid for ad:msssmn
- inthe MBBS."

[2007

it is borne on record that the General Body of the Council on 20-10-2003 fhe

expert body did not include visual disability. As per the guidelines issued by the MCI

the persons with visual disability have not been made entitled for the benefit of 3%

reservation of phys1cally handlcapped persons.

18.

19.

In State of Keralav. TP Roshnad', it has been held as under:

"The Indian Medical Council Act, 1956 has constituted the Medical
Council of India as an expert body to coritrol the minimum standards
of medical education and to regulate their observance. Obviously,
this high-powered Council has power to prescribe the minimim
standards of medical education. It has implicit power to supervise
the qualifications or eligibility standards for admission into medical
institutions. Thus, there is an overall in vigilation by the Medical
Council to prevent sub-standard entrance ‘qualifications for medical
courses."

If the guidelines issued by the Medical Council of India are understood in
proper perspective, there can be no trace of doubt that there has been apposite

(1) (1979) 'SCC.580.

~

7‘.-,




2007] MADHYA PRADESH SERIES 0o 1073
Smt: Harbhajan Kaur v. State of M.P, 2007

deliberation by the expert body and it has formed an opinion that visually handicapped

persons are not suitable for the medical course. The expert body has thought it
seemly to state that the sajd category would not fall within the physical handicapped

category for the specific purpose. The said guidelines do not run counter to the

provisions of the Act and the rules made by the State Government. It is an expert’
opinion which is passed on the basis of absolute practical wisdom and its opinion

cannot be marginalized. By no stretch of imagination, it can be held that the said

guidelines supplant any of the provisions. It works in the purposive functionalism of
the rules, The expert body has found that visually handicapped persons cannot be

brought into the categories of handicapped persons for the medical course. The

learned Single Judge has expressed the opinion that in the absence of the regulations

or rules the same cannot be given effect to. In our considered opinion, the said view

is neither correct nor sound inasmuch as the fixation of standard with regard to

physical disabilities vis-a-vis the standard of the medical studies rests with the

Medical Council of India.

20. Inview of the aforesaid analysis, we allow the writ appeal and set aside the
order passed by the leamed Single Judge. There shall be no order as to costs.

* Appeal allowed.

LL.R. [2007] M.P,, 1073

WRIT APPEAL
Before Mr. Justice Dipak Misra and Mr. Justice R.S. Jha
19 June; 2007
SMT. HARBHAJAN KAUR ) " ... Appellant *
}
V. : :
STATE OF M.P. & ors. _.... Respondents

Forest Act, Indian (XVI of 1927)-Sections 2(3), 2(4), 42 & 55-Transit
(Forest Produce) Rules, M.P., 2000, Rules 3, 14 and 22—
Confiscation-Arjun Tress were being loaded on trucks with the
help of crane~-Eight and four logs were already loaded in two
trucks—Police seized logs together with crane and trucks—
Authorized officer issued show cause notice for confiscation of
crane-Petitioner took stand that crane was used to lift the truck -
which had fallen in nallah-Authorized officer came to conclusion
that crane was used for lifting and loading Arjun Trees for
transportation without transit pass—Order of confiscation
challenged in writ petition that Arjun Trees were lifted from

*W.A. No. 513/2007(T)



1074 THE INDIAN LAW REPORTS {2007
Smt. Harbhajan Kaur v. State of M.P, 2007

revenue land and not from forest land, therefore, no offence under

Section 41 of Forest Act made out-Held-Rule 3 of Rules provides
that no forest produce shall be moved into or outside the State or
within State without a transit pass—Forest produce includes timber
whether found in, or brought from forest land or not-Transportation
has to bé given proper meaning and once timber is loaded it is
meant for transportation and if there is no transit pass offence

under Section 41 of the Act is committed—No.evidence that -

petitioner had no knowledge that vehicle is being used for
commission of forest offence-~Appeal Dismissed.

The anatomy of Rule 3 makes it clear as noon day that no forest produce shall
be moved into or out side the State or within the State except in the manner provided
thereunder withont a transit pass in Form A, B or C annexed to the said rules and
the transit passes shall be issiied by a Forest Officer or Gram Panchayat or a person
duly authorised to issue such passes.

The dictionary clause which defines forest produce under the 1927 Act clearly
stipulates that it includes timber whether found in, or brought from, a forest or not.
Thus, the timber, even if it is assumed not brought from a forest or found in the
forest, is regarded as forest produce. Hence, the definition has a larger and broader
spectrum. The investigating party had found that the crane was loading the timber in

‘trucks. Section 42 provides for penalty for breach of rules made under Section 41.

Rule 22 of the rules provides for penalty for breach of rules. The trucks were
found loaded with timber and the crane was loading the timber. The authorised
officer, as is patent, has found that the crane was used for commission of forest
offence. As is perceptible, the timber was being loaded with the crane,

If the cumulative effect of the said rules are understood in proper perspective,
there can be no trace of doubt that the word ‘transportation' has to be given proper
meaning and once the timber is loaded it is meant for transportation and if there is no
transit pass, the offence under Section 41 is constituted. In our considered opinion,
the view expressed by the leamed single Judge is absolutely impeccable.

(Paras 16 and 17)

A.K. Jain, for the appellant.

' - Cur. adv. vult.

'ORDER

The Order of  the Court  was delivered by
Dreak Misra, J. :—Questioning the correctness of the soundness of the order

dated 13.3.2007 passed on 13.3.2007 by the learned single Judge in Writ Petition

No. 532072006 the appellant petitioner has preferred this intra-court appeal under
Section 2(1) of the MP Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhiniyami, 2005.

i

~

Fil
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2. The facts which are requisite to be adumbrated are that the appellant petitioner
invoked the extra-ordinary jurisdiction of this Court under Articles 226 and 227 of
the Constitution of India calling in question the pregnability of the order dated
13.3.2006 passed in Criminal Revision NO. 42/2005 whereby the learned Second
Additional Sessions Judge had declined to accept the stance and stand of the
appellant, the revisionist therein that the order of confiscation of the crane bearing
registration No, CPD 8253 passed by the Authorized Officer and affirmation thereof
by the appellate authority was erroneous. The app ellant is the owner of the aforesaid
crane and it was seized on 9.5.1999 by the competent authority of the police”
station; Jabera, District Damoh on the base that it was being used in the commission
of a forest offence. There were complaints at the police station, Jabera that a large
number of Arjun trees (Koha trees) were being felled and transported in illegal
manner at the bank of a deep Nallah passing in Government Jand near village Badera,
District Damoh. Patwari of that village made a complaint on 9.1.1999 at the police
station, Jabera in regard to the said illegal felling and transportation of the Koha
trees. The police party raided the spot and found that huge quantity of Koha trees
were being lifted and loaded in two trucks with the help of the crane of the
petitioner, It was found that in those trucks eight and four such logs had already
been loaded with the help of the crane. The police seized the logs together with the
crane and trucks as they were used in committing the offence. After due investigation .
the police filed the charge sheet in the Court of Judicial Magistrate who, in turn,
informed the authorized forest officer about the forest offence and eventually a
proceeding under Section 52 of the Indian Forest Act, 1927 (in short 'the 1927
Act') was initiated for confiscation of the seized property.

.3 The authorized officer, as is manifest, issued a notice in writing to the petitioner
calling upon her to file her show-cause against the proposed confiscation. In
pursuance of the notices, the petitioner took the stance that the crane was used to
lift the truck which had fallen in the nallah and was not involved in the forest
offence. Alternatively, it was put forth that she had no knowledge that the crane
was used in the commission of a forest offence. The Department to substantiate
its stance examined Head Constable-Suresh Pradhan, Head Constable-Dilli Path,
Sarpanch Ramrani, Kotwar Ramdin and Assistant Sub-Inspector V.K. Dubey of
Police Station, Jabera. The petitioner chose not to examine any witness to substantiate
her plea but filed an affidavit of her son Sukhvinder, driver Pawan and transporter
Atmajeet Singh. -

4. Theauthorized officer appreciating the factual matrix and the material brought
on record returned a finding that the crane was used for lifting and loading of the
Arjun trees for transportation without any transit pass. The authorized officer by
order dated 23.8.2003 directed for confiscation of the crane as it was used in the
commission of the forest offence under Section 41 of the Act.
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5. Being aggrieved by and dissatisfied with the order passed by the authorized
officer, the petitioner preferred an appeal before the appellate authority who dismissed

the same by order dated 15.7.2005. Thereafter Criminal Revision was filed before -

the learned Additional Sessions Judge which paved the path of unsuccess. Thereafter,
as has been indicated hereinabove, the appellant petitioner preferred the writ petition.

6. Before the learned single Judge it was contended that the order of confiscation
and affirmation thereof by the superior authority was sensitively susceptible as the
logs of. Arjun trees were lifted from revenue land and not from forest land and,
therefore, by no stretch of imagination it can be held that any offence under Section
41 of the Forest Act is made out. On behalf of the functionaries of the State it was
contended that logs of Arjun trees come within the meaning of timber as defined
in the Act and as they were being loaded in the trucks for transportation without
transit pass, the ingredients of the Forest Act stood satisfied. The learned single
Judge appreciating the provisions contained under the 1927 Act, the material brought
on record, analysis made by the authorized officer and other superior authorities,
the concept of transit pass and lackadaisical attitude shown by the appellant to
substantiate her defence dismissed the writ petition by affirming the order passed in
the criminal revision. '

7.  Wehaveheard Mr, AK. Jain, Ieamed counsel for the appellant on the question
of admission. - ' ’

‘8. . It is contended by Mr. Jain that the learned single Judge has fallen into grave
error by holding that offence has been committed under Section 41 of the Forest
Act though 16 forest offence is committed by the appellant. It is urged by him that
the learned single Judge has erroneously placed reliance on MP Transit (Forest
Produce) Rules, 2000 (in short 'the Rules ) which has no nexus even remotely with
the lifting of logs by crane if the entire factual matrix is appreciated. The learned
counsel has urged that the timber, as alleged by the department, was lifted from the
revenue Jand and unless there is a notification treating the said land to be the forest
land, coriception of forest offence is not attracted and as a sequitur thereof no
confiscation could be made.

9. Toappreciate the submissions put forth by M. Jain we have carefiully perused
the order of the learned single Judge and the anatomy of the Act and the Rules.

10.  Section 2(3) defines 'forest-offence' which reads as under:

"2.(3) "forest-offence" means an offence punishable under this
Act or under any rule made thereunder,"

I1.  Section2(4) defines forest produce. It is as under:

ST EEFommae

7_-
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"2(4) “forest-produce’ includes-

(2) the following whether found in, or brought in, or brought
from, a forest or not, that is to say:-

timber, charcoal, caoutchouc, catechu, would-oil, resin, natureal
varnish, bark, lac, shellac, gum, mahua flowers, mahua seeds,
tendu Ieaves, kuth and myrobalans, and

(b) the following when found in, or brought from a forest, that is
to say:- )

(i) tress and leaves, flowers and fruits, and all other parts or
produce not herein before mentioned, of trees.

(ii) plants not being trees (including grass, creepers, reeds and
\ moss), and all parts or produce of such plants,

(i) wild animals and skins, tusks, horns, bones, silk, cocoons,
honey, and wax, and all other parts of produce of animals, and

(iv) peat, surface soil, rock, and minerals (including lime-stone,
laterite, mineral oils and all other products of mines apd quarries;

(\;) standing agricultural crops”

12.  Section 41 empowers the State Government to make rules to regulate transit
of forest-produce. Section 42 provides for penalty for breach of rules made under
Section 41. The said provision is worth reproducing:

142, Penalty for breach of rules made under Section 41.- 1)
The State Government may by such rules prescribe as penalties for
the contravention thereof imprisonment for a term which may extend
10 one year, or fine which may extend to one thousand rupees, or both.

(2) Such rules may provide that penalties which are double of those
mentioned in Sub-section (1) may be inflicted in cases where the

- offence is committed after sunset, and before sunrise, or after
preparation for resistance to lawful authority, or where the offender
has been previously convicted of a like offence.”

13. Section 76 which oceurs in Chapter XII confers additional powers on the
State Government to make rules. At this juncture it is apposite to reproduce Sections
3and 4: :

"3, Power to reserve forests..-The State Government may
constitute any forest-land or waste-land which is”the property of
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Government or over which the Government has proprietary rights,

or to the whole or any part of the forest-produce of which the
Government is entitled, a reserved forest in the manner hereinafter
provided.

4. Notification by State Government.-(1) Whenever it has been
decided to constitute any land a reserved forest, the State
Government shall issue a notification in the Ot“ﬁmal Gazette-

(a) declaring that it has been decxded to constitute such land a
reserved forest; -

(b) specifying, as nearly as possible, the situation and limits of such
land; and

(c) appomtmg an oﬂ"icer (hereinafier called ‘the Forest Settlement
Officer)) to inquire into and determine the existence, nature and-*
extent of any rights alleged to exist in favour of any person in or
over any land comprised within such limits, or in or over any forest-
produce, and to deal with the same as provided in this Chapter.

Explanation.-For the purpose of clause (b), it shall be sufficient to
describe the limits of the forest by roads, rivers, bridges or other
well~ known or readily intelligible boundaries.

(2) The officer appointed under clause (c) of sub-section (1) shall
ordinarily be a person not holding any forest-office except that of
Forest Settlement-officer.

" (3) Nothirig in this section shall prevent the State Government from
appointing any number of officers not exceeding three, not more
than one of -whom shall be a person holding any forest-office
except as aforesaid, to perform the duties of a Forest Settlement
officer under this Act." )

14.  The gravamen of the matter is whether the forest offence has been committed.
Rule 3 of the Rules deals with transit of forest produce by means of passes. It is
" apt to reproduce the said rule:

"'3. Regulation of Transit of forest produce by means of
passes.-No forest produce shall be moved into or out side the
State of within the State of Madhya Pradesh except in the manner
as hereafter provided without a transit pass in Form A, B or C
annexed to these rules. The transit pass will be issued by a Forest
Officer or Gram Panchayat or a person duly authorised under these
ntﬂes to issue such pass: -
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Provided that no trnsit pass shall be required for the removal:-

(a) Of  any forest produce which is being removed for bonafide
domestic consumption by any person or in exercise of privilege
granted in this behalf by the State Government or of a right
recognised under the Act within the limits of a village in which it is
produced.

(b) Of such forest produce as may be exempted by the State
Government from the éperation of these rules by notifiction in the
Official Gazette.

(c) Of forest produce covered by Money receipts/Rated passes/
Forest produce passes/carting challan issued by competent authority -

‘ in accordance with the rules made in this behalf for the time being
force..

(d) Of minor forest produce from forest to the local market or to
the collection Centre or for bonafide domestic consumption.

(¢) Of mineral from forest for which transit pass is not compulsory-
under these rules.” ' <

15. Rule 22 deals with the penalties for breach of rules. It is as under: '

132, Penalties for breach of rules.-(1) Whoever contravenes

“any of the provisions of these rules or issues transit passes without
authority or in contrayention of the provision of these rules, shall
be punishable with imprisonment for a termi, which may extend to
one year or with fine, which may extend to Rs. Ten Thousand or
with both. '

(2) In cases where offence is committed after sunset and before
sunrise, after preparation for resistence to lawful authority or where
the offender has been previously convicted of a like offence, . the
penelty to be inflicted shall be double of those mentioned in sub-
rule (1) above." '

16. The anatomy of Rule 3 makes it clear as noon day that no forest produce
shall be mioved into or out side the State-or within the State except in the manner
provided thereunder without a transit pass in Form A, B or C annexed to the said
rules and the transit passes shall be issued by a Forest Officer or Gram Panchayat
or a person duly authorised to issue such passes. The said rule also stipulates that
no transit pass shall be required for removal of forest produce which is being
removed for bonafide domestic consumption by any person or in exercise of privilege
granted in that behalf by the State Government or of a right recognised under the
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Act or if the forest produce is excepted by the State Government from the operation
of the rules by notification in the official gazette or of removal, of forest produce
covered. by Money receipts/Rated passes/Forest produce passes/carting challan
issued by competent authority in accordance with the rules made in this behalf for
the time being force, of minor forest produce from forest to the local market or to

the collection Centre or for bonafide domestic consumption or of mineral from

forest for which transit pass is not compulsory. There is no iota of doubt that the
timber does not come under any exceptions. The dictionary clanse which defines
forest produce under the 1927 Act clearly stipulates that it includes timber whether
found in, or brought from, a forest or not. Thus, the timber, even if it is assumed not
brought from a forest or found in the forest, is regarded as forest produce. Hence,
the definition has a larger and broader spectrum. The investigating party had found
that the crane was loading the timber in trucks . Section 42 provides for penalty for
‘breach of rules made under Section 41.-Rule 22 of the rules provides for penalty
for breach of rules. The trucks were found loaded with timber and the crane was
loading the timber. The authorised officer, as is patent, has found that the crane was
used for commission of forest offence. As is perceptible, the timber was being
loaded with the crane. Learned single Judge has observed that the movement of
timber pieces began from the moment they were lifted by using the crane for
transportation. Section 41 deals with the power of the State Government to make
rules to regulate transit of forest produce. The timbier, without any trace of doubt,
is a forest produce. Rule 3 categorically and unequivocally lays a postulate that no
forest produce should be moved into or out side the State or within the State without
transit pass. Rule 6 deals with the contents of the transit pass. Rule 7 provides for
separate passes for each load. Rule 8 postulates that passes are not to be tampered

with. Rule 14 provides for property and transit marks to be affixed to timber. The

said rule reads as under:

""14. Property and Transit marks to be affixed to timber.-No
timber shall be moved from or within any district of ‘Madhya
Pradesh unless it bears a Government transit mark or Gram
Panchayat Property marks, of such design as shall be prescribed
from time to time in this behalf by the Divisional Forest Officer."

17.  Rule 15 prescribes for registration of property marks. If the cumulative
effect of the said rules are understood in proper perspective, there can be no trace
of doubt that the word 'transportation’ has to be given proper meaning and once the
timber is loaded it is meant for transportation and if there is no transit pass, the
offence under Section 41 is constituted. In our considered opiriion, the view expressed
by the learned single Judge is absolutely impeccable.

18.  The next aspect arises for consideration is the plea taken by the appellant
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that it was not within her kriowledge that the vehicle was being used for commision
of the forest offence. No evidence has been adduced to that effect. Only affidavits
have been filéd. The appellant chose not to file her affidavit. The authorities below
did not give credence to such plea. Learned single Judge analysing the material
‘brought on record arnved at the conclusion that there is ho reliable evidence that
she had no knowledge that her vehicle was used for forest offence. We see no
reason to differ with the same.

A

19, Consequentl)'r, the writ appeal is dismissed in limine.

Appeal dismissed.
LL.R. [2007] M.P., 1081
WRIT APPEAL
Before Mr. A.K. Patnaik, Chicf Justice & Mr. Justice Ajit Singh
~ 9 July, 2007

KU. AKANKSHA RAJPUT .... Appellant *
V. .
STATE OF M.P. & ors. .... Respondents

Medical and Dental Undergraduate Entrance Examination Rules, M.P. 2006
Rule 2.1, 3.5, 3.6-Two seats reserved for O.B.C. female category
candidates—Two candidates secured equal marks in Pre Medical
Test—Petitioner placed at serial no. 91 in waiting list which was
top position in waiting list of O.B.C. Female Category Candidates—
One candidate alloted seat in 1st Counselling-2nd seat reserved
for O.B.C. female category candidate diverted for O.B.C. freedom
finghter category therefore, petitioner was not allotted seat in 2nd
counselling—Held-2nd seat reserved for O.B.C. female category
candidate cannot be diverted for O.B.C. freedom fighter category
candidate-No Direction by High Court to divert the seat as pleaded
by respondents~Petitioner already taken admission in BDS-Rule
3.5, 3.6 provides candidate once admitted to a particular course
not entitled to change the course on any ground-Rules do not
apply where candidate was denied admission in one course and
was compelled to take admission in subject contrary to merit
position-Respondents directed to admit petitioner in MBBS
Course—However petitioner will have to forego the BDS Course
undertaken by her.

By Rules 3.5 and 3.6, a candidate adxnlttedto particular sub_]ect, course or

* Writ Appeal No. 85112006 (J')
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college shall not be entitled to change the course on any ground. This will apply

when the candidate is offered a seat in a subject, course and college in accordance
with her merit position and the Rules and she accepts the offer and she is admitted
to such subject, course and college. - But where a candidate is denied a seat in the
subject, course and college as per her merit position and in accordance with the
Rules and she is compelled to take admission in a subject; course and college, contrary
to Her merit position and the Rules, the respondents cannot be allowed to take a
stand before the Court that such a candidate who has been admitted to a subject,
course and college cannot now claim a seat in a subject, course or college which
was her first choice. If the stand taken by the respondent is accepted then in no
case the Court can give relief to a party who has been denied admission to a subject,
course or college as per her choice in accordance with her merit position and the
Rules ) S

(Para 6)
Case Referred:-
Medical Council of India v. Naina Verma & ors.; C.A. No. 451/2005
decided on 12.9.2005

D.K. Tripathi, for the petitioner.,
Samdarshi Tiwari,-Govt. Adv., for the respondent Nos. 1, 2 & 4,
Mprs. Indira Nair with Miss Jasmeet Chana, for the respondent No.5

Cur. adv. vult.
. ORDER
The Order ~ of the ~“Court was dclivered by

A K., PATNAIK, CHIEF, Justice :~ The appellant appeared in the Pre Medical Test
2006, conducted by the Professional Examination Board, Bhopal for admissions to

the State Medical and Dental Colleges in Madhya Pradesh. 'In the Pre Medical Test
2006, she secured 168.47 marks out of 200 marks and was placed at Serial No.91 in °

the waiting list for OBC candidates, which was the top position iri the waiting list of
OBC female category candidates. Another OBC female category candidate namely
Nishat Shaikh-also secured 168.47 marks." The admission to the State Medical and
- Dental Colleges in Madhya Pradesh 'were to be governed by the Madhya Pradesh
Medical and Dental Undergraduate Entrance' Examination Rules, 2006 (for short
"the Rules"). In the table 2.1 annexed to the Rules, the category and class wise

~ distribution of State Quota Seats in Autonomous Medical College were shown. In
. this table 2.1, two seats were shown to be reserved for OBC female category in

S.S. Medical College, Rewa. Against one of these two seats reserved for female
category, Nishat Shaikh was given admission at the stage of first round of counselling.
The appellant was expecting that in the next counselling she will be allotted the
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second seat. reserved for OBC female category. But in the advertisement dated
26.8.2006 of the second counselling, no seat for OBC female category was shown
and instead a seat was shown to have been reserved for OBC freedom fighter
category and a candidate was given admission from OBC frecdom fighter category
1o a seat in the M.B.B.S. course in S.S.Medical College, Rewa.

2. Aggrieved, the appellant filed W.P.No.125 96/2006 and by order dated
26.9.2006, the learned single Judge disposed of the writ petition with a direction that

" if a seat is available in OBC female category and if the appellant is found entitled

for the allotment of the seat on the date ‘of first counselling, the respondents shall
consider the case of the appellant. Aggrieved by the order dated 26.9.2006, of the
learned Single Judge, in W.P.No. 12596/2006, the appeliant has filed this writ appeal.

3. Mr.D K Tripathi, learned counsel for the appellant submitted that the learned
single Judge should have directed the respondents to admit the appellant in a seat in
the new academic session 2007-2008 because the second seat of OBC female
category in S.8.Medical College, Rewa had been diverted by the respondents for
OBC freedom fighter category contrary to the Rules and table 2.1 appended thereto.

4, Mr. Samdarshi Tiwari, learned Government Advocate on the other hand
submitted relying on the return filed by the respendent nos. 1,2 and 4 that pursuant
to the directions of the leamed single Judge of this Court passed in Sourabh
Namdeo vs. State of M.P. & others’, Sourabh Namdeo was given admission in the

. M.B.B.S. course under OBC freedom fighter category in S.8.Medical College,

Rewa after diverting the second seat reserved for OBC female category. He
submitted that for this reason the appellant could not be given admission to the
second seat of OBC female category. He further submitted that in the second
counselling, the appellant opted for taking admission in B.D.S. course and she was
accordingly selected for B.D.S. course and she had joined the B.D.S. course at
Indore. He submitted that under Rule 3.5, a candidate so admitted to a particular
subject, course and college shail not be entitled for any change on any ground and
under 3.6 of the Rules, a candidate once allotted/admitted to MBBS or BDS course

shall not be entitled to change the course on any ground. '

5. The Rules 3.5 and 3.6 on which Mr. Samdarshi Tiwaﬂ learned Goveinment
has relied upon are quoted herein below : ’ . )

"35:- A candidate so adniitted to a particular subject, course and -
college shall not be entitled for any change on any ground. Only
tnutual transfer applications may be submitted on or before 15-9-
2006 on which decision shall be taken after consideration before
25-9-2006. :

(1) W.P.No. 9880/2006.
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3.6 -, A candidate once allotted and/or admitted to MBBES. or
7. BD.S. cdurse shall not be entitled to ‘change the course on any
_ground." B

6.  ByRules 3.5 and 3.6, a candidate admitted to particular subject, course or
college shall not be entitled to change the course on any ground. This will apply
when the candidate is offered a seat in a subject, course and college in accordance
with her merit position and the Rules and she accepts the offer and she is admitted
to such subject, course and college. But where a candidate is denied a seat in the
subject, course and college as per her merit position and in accordance to the Rules
and she is compelled to take admission in a subject, course and college, contrary to
her merit position and the Rules, the respondents cannot be allowed to take a stand
before the Court that such a candidate who has been admitted to a subject, course
and college cannot now claim a seat in a subject, course or college which was her
first choice. If the stand taken by the respondent is accepted then in no case the
Court can give relief to 2 party who has been denjed admission to a subject, course
or college as per her choice in accordance with her merit position and the Rules.

7. Inthe present case, the appellant's first choice seems to have been M.B.B.S.
course and not B.D.S. course and as per her merit position she was entitled to the
second seat reserved for OBC female category in accordance with table 2.1
appended to the Rules and she was expecting that in the second counselling, she
will be allotted this seat more particularly when in the first counselling another
candidate by the name of Nishat Shaikh who had secured the same marks as the
appellant, was given admission into the first seat reserved for the OBC female
- category. The respondent nos. 1 and 2 instead.of giving the appellant admission
into the second seat in M.B.B.S. course reserved for OBC female category in
accordance with table 2.1 appended to the Rulf:s'diverted' the second seat of OBC
female categoryto OBC freedom fighter category and admitted Sourabh Namdeo
in the said seat. . -

8. The plea taken by the respondent nos. 1 and 2, for such diversion of the !

second seat of M.B.B.S. course reserved for OBC female category in table 2.1
appended to the Rules and for admitting Saurabh Namdeo in the seat is that the
directions of the Court in the order dated 11.8.2006 in W.P.No.9880/2006 filed by
Saurabh Namdeo had to be complied with. The order dated 11.8.2006 of the learned
single Judge of this Court passed in W.P.No.9880/2006 filed by Saurabh Namdeo is
quoted heremn below:- .

“Shri N.S.Kale, St. Advocate with Shri Abhijit Bhowmik Adv. For the

_ petitioner. ‘ .
Shri Sanjay Yadav, Dy.A.G. for the State.

)
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Learned counsel for the State submits that the State
Government has issued an order dated 11.8.2006 by which one .
post for freedom fighter 0.B.C. category has been found available
at Rewa Medical College, Rewa. It is further submitted by Shri
Yadav that respondents are considering the petitioner for the
aforesaid seat. Though, leamed counsel for petitioner submits that
in'view of the statement made by the respondents, the petitioner be
allotted the aforesaid seat as the petitioner is in merit and is placed
at No.1 in the waiting list.

Considering the contention made by Shri Yadav, no direction
: is needed from this Court, as the respondents has shown their

willingness to consider the case of the petitioner for the vacant
seat which is available at Rewa Medical College, Rewa. This
petition'is finally disposed of in terms of the statement made by
Shri Yadav.

No order as to costs.

C.C.as per rules."

9. It will be clear from the aforesaid order dated 11.8.2006 passed in the case
of Sourabh Namdeo in W.P.No. 9880/2006, that the learned single Judge has not
directed the respondents to admit Sourabh Namdeo in a so called seat for freedom
fighter OBC category. On the other hand the respondent nos. 1 and 2 have shown
their eagemess before the leamed single Judge to consider the case of Sourabh
Namdeo for a vacant seat which was available at Rewa Medical College, Rewa
and the petition was disposed of in terms of the statement made by the counsel on
behalf of respondent nos. 1 and 2.  Obviously; Sourabh Namdeo, could not have
been admitted to the seat reserved for OBC female category under table 2.1 appended
to the Rules and that seat could have been allotted only to the appellant as per her
position in the merit list and as per the rules.

10. Inthe order passed by the Supreme Court on 12.9.2005in (Medical Council
of India vs. Naina Verma & Others)', the facts were somewhat similar. Naina
Verma, respondent, in the said civil appeal, had been admitted in a dental course for
B.D.S. She filed a writ petition claiming a seat in M.B.B.S, which was allowed but
by the time writ petition was allowed, by the High Court the ‘M.BB.S. course for
the academic session 2003-2004 had started. In the appeal being carried by the
Medical Council of India to the Supreme Court, the Supreme Court held that, by the
time the writ petition was disposed of, respondent Naina Verma had been studying
for 1'% year in B.D.S. course. The Supreme Court while up-holding the claim of

(1) Civil Appeal No. 451/2005.
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‘Tespondent Naina Verma, to be admitted in the M.B.B.S. course made it clear that

she would have to forego 1% years spent in-dental course and start the M.B.B.S _

course from day one. : “

11. * In this case accordingly we direct that the appellant will have to forego the
B.D.S. Course undertaken by her and she will be called for counselling and admitted
in the M.B.B.S. course in any of the seats of the State Medical College of Madhya
Pradesh during the academic year 2007-2008 weli before 30th September 2007
within the intake capacity of such State Medical Colleges as already permitted by
the Medical Council of India.

. The appeal is accordingly disposéd of. ‘
x ' Appeal accordingly disposed of.

LL.R. [2007] M.P., 1086
WRIT PETITION
Before Mr. Justice Arun Mishra

13 January, 2003
SMT. KAMLA PATEL L Petitioner*
STATE OF M.P. & ors. _— ...Respondents

Sah- Chikitsiy Parishad Adhiniyam M.P. 2000, Sections 2()(), 2(c), 2(a),
26, 28, Criminal Procedure Code, 1974, Section 133 - Petitioner
running pathological laboratory - Prohibitory order under Section
133 Cr.P.C. passed restraining petitioner from running lab as she
did not possess recognized qualifications - Chief Medical and
Health Officer directed to.close the laboratory forthwith - Order
of CMHO challenged by filing writ petition - Petitioner claimed to
have diploma in Medical Laboratory Techonology issued by
Institute of Continuing Medical and Career Making Education
Mumbai - CMHO recalled the order of closure during the pendency
of petition on the certificate of Doctor that petitioner is working
under guidance - Doctor issuing certificate admitted in his
statement before High Court that he was not working in Labora-
tory prior to issue of certificate by him and permission granted by
CMHO - ‘Held - Nothing on record to show that ICME, Mumbai
has been recognized by State Govt. — Doubtful whether petitioner
can obtain instructions of diploma trainirig by attending practical
classes on each Sunday at Mumbai- DMLT is laboratory technicians

*W.P. No. 3721/2002

N
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qualification and cannot practice as pathologist or run clinical
pathelogy laboratory independently - CMHO before recalling order
did not verify that Doctor who had issued certificate is working in
laboratory - Doctor also admitting that he use to visit Iaboratory
only twice or thrice a week- Pathologist must attend the laboratory
regularly and must get test performed under his supervision and
only then he can sign the report-CMHO must mention in
permission that laboratory is equipped for which kind of test and

_ only such tests can be performed in laboratory - Laboratory cannot

be allowed to be run by unqualified person - Laboratory technician
can work in established laboratory which is to be run by pathologist

and not vice versa - Directions issued,
The following directions are issued :

- 1, That pathology labs are run by pathologlst who is qualified under

M.P. Ayurvigyan Parishad Adhiniyam, 1987 and fulfills the
requirement of Sectlons 13 and 24 of the said Act. .

2. No laboratory technician is allowed. to run the labératory.
Laboratory technician can only work in laboratory which is actually
run by qualified pathologist.

3. Laboratory technician possesses the recognised Qualiﬁcaﬁon
and has the right to do so under the M.P. ChlkltSly Panshad
Adhiniyam, 2000.

4. The only those tests are allowed to be performed in the
laboratories for which they are equipped; blanket permission to run
the laboratory be not given. :

5! There should be periodical inspection of the Pathological
laboratories to ensure that they are being properly run by pathologist
and they are equipped, for the kind of tests they are performing
‘and have the due permission for that.

6. Pathological laboratories in which pathologist is not working |
should be verified and functioning be stopped forthwrth on inspection
bemg made. _ . (Para 38)

" Rajendra Tiwari with V Tiwari, for the petitioner.
Ms. Seema Agrawal, for the respondent!State
Dr. Pramod Govind Najpande, present in person as Intervenor

Cur. adv. vult.
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ORDER

ARUN MisRa, J.:~ The main question has arisen in the instant case is to
- the entitlement of the ‘Laboratoy Technician' to Tun the Pathology. Laboratory and
also about the ‘qualifications’ to be possessed by Laboratory Technician. Question is
also whether visiting pathologist can be allowed to make the visit occasionally in the
pathological laboratory and whehter such. laboratones can be said to be run by
pathologist and can be allowed to be run.

2. The question involved in the writ petition is of utmost importance for the
Health of human being, detection of ailments, curative process including medicinal
treatment to be imparted depends on the various investigation reports to be furnished
on laboratory tests by the pathological laboratones

3. Finding that the laboratory in questlon "Marutl Clinical Pathology" was bemg
mmn by non-quahﬁed person. Prohlbltory order u/s 133 of the Cr. P.C. was passed
by SDM restraining the running of laboratory. The S.D.M. Jabalpur took the
cognizance against the laboratory run by petitioner as petitioner Smt. Kamla Patel
did not possess the recognized quahﬁcauon to run the laboratory. The §.D.M. was
of the opinon that the reports prepared by non-qualified person may 'adversely
affect' the health of human. Final order was passed on 24.4.99 to the effect that

petitioner Smt. Kamla Patel cannot run the pathological laboratory. She can work

only under a quallﬁed pathologist and with respect to the Diploma claimed to be
possessed by the petitioner Smt. Kamla Patel the correspondence was made with
the State Govt. Inl case she is not gualified, her qualification is not recognized, she
would not be able to run the laboratory. The order passed n/s 133(1) Cr. P.C. was
made absolute. The ordér-sheet dated 19.4.99 of the Court of S.D.M. in proceeding$

w/s 133 Cr. P.C. indicates that petitioner had filed Diploma in Medical Laboratory.

Technology obtained from Institute for Continuing Medical and Career Making

Education (hereinafther referred to as TCME). It is recorded that she has obtained

the Diploma training in Janki Raman College situated at Jabalpur and appeared in
the examination at Mumbai and used to go every sunday to Mumbai.

4. Chief Medical & Health Officer (CHMO), Jabalpur, as per letter P.5 dated

29.6.2002 directed the laboratory to be closed forthwith as the same was found to
be run by the petitioner illegally. In case the same is not stopped, action in accordance
with law-shall be initiated.

5. Petitioner filed writ petition on 16.7.2002 praying for the relief that the order
P.5 dated 29.6.2002 be quashed and petitioner be allowed to run her clinical pathology
and such other orders which may be deemed fit by this Court under the circumstances
be passed. Petitioner has made the-averment in the petition that petitioner is rinning

the pathology laboratory. Petitioner is having Diploma (P.1) in Medical Laboratory ~

T



2007) ~ MADHYA PRADESH SERIES 1089
Smt. Kamla Patel v. State of M.P, 2003

Technology (Fort short 'DMLT :) issued by registered Institute for Contmumg Medical
and Career Making. Education (ICME). The said Institute is registered with Govt.
of Maharashtra under Mumbai Public Trust Act, 1950. Diploma was issued in the
year 1998, Petitioner established the said pathology under the name of 'Maruti .
Pathology Lab' in Panagar, District Jabalpur for the purpose of test of routine blood,
urine and biochemical examination. The petitioner strated the said pathology under
thie guidance of Senior Doctor, Dr. BM. Agrawal who is a retired Pathologist.
Document (P.2) in this regard has been filed.- The said certificate (P.2) is granted by -

/ Dr. BM. Agrawal certifying that Smt. Kamla Patel is workmg as a laboratory
technician under his guidance and supervision.

6.  Further averment made by the petitioner is that some local antisocial elements
tried to harass the petitioner with intention to snatch money from her and complaint
was lodged by them. The antisocial elements are being politicily influenced. Report |
was made to the Collector and Collector made the inquiry against the petitioner
u/s 133 Cr. P.C. through S.D.0. Nothing was found against her. Petitioner is Tunning
pathology laboratory under the guidance of senior most Doctor and Pathologist Dr.
A'S. Makheeja (M.B.B.S., M.D.) as apparent from certificate (P.4) issued by Doctor -
concerned. Despite of all these facts without assigning any reason, without
conducting any inquiry and without giving any opportunity of being heard, respondent

" .no. 3 issued an order P.5. Petitioner further sibmits that in Panagar there are

" several pathological labs which are running smoothly and the respondents are not
taking any action against them: Petitioner is running the pathology lab legally.
Respondent no. 3 has no Junsdlcuon to close the lab of the petitioner. The order is
without issuing show cause notice, without reason and petitioner has been

- discriminated with other pathological laboratories which are being run similary.

7. An application for amendment was filed on 26.7.2002 which was allowed.
By way of amendment, it is firther alleged that petitioner has obtained Diploma for
running Para Medical Laboratory/Institutte. It is not necessary to get any kind of
recogmtlon or N.O.C. from any of the body or Government etc. There are no rules
and provisions, for runmng the said Para Medical course. In all India, all the pathology
laboratories are running ‘on the basis of the ‘said Diploma i.e. DMLT. All the
pathologies are run by technicians having Diploma ice. DMLT are having similar
circumstances like the case of petitioner as no institute has any recognition from
any body or Govt. or any institute, as it is not necessary to get any recognition
because there are no rules & provisions in this respect. In the impugned order it is
_nowhere mentioned that the pathology lab has been closed on the ground of having .
no recognition. Petitioner is running her pathology lab under the guidance &
supervision of expert Doctors i.e. Dr. A.S. Makliegja and Dr. Sadan Lal Yadav.
The qualifications for Doctor Incharge were shown of Dr..B.M. Agrawal as
M.B.B.S., D.CP. The appllcat;on mentions that facilities available with the Unit
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. are for tests of routine blood, urine and microscopic routine blood, blood sugar.
Techmcxan L.e. petitioner Smt. Kamla Patel is having M.A. DMLT.

8. Arejoinder has been filed by the petitioner on 25.9.2002 contending that the
order dated 26.6.2002 has been recalled on 5.8.2002. In view of above development,

there is nothing to contest in the petition. Therefore, suitable order may be passed.
The order dated 5.8.2002 has also been placed on record passed by the CHMO,

Jabalpur. On the basis of certificate P.2 dated 1.7.2002 submitted by Dr. BM. |

Agrawal, temporary permission was accorded to run "Maruti Clinical Lab" and it
was directed that only routine urine and blood sugar routine tests be performed
under the guidance of a pathologist and no reporting be made by the petitioner.

9.  Retum has been filed by the respondents on 23.9.2002. In the return it is
contended that the petitioner who is holder of diploma in Medical Laboratory
Technology from the Institute of technical Medical and Career Making Education,
- Bombay, Maharashtra has no power or authority under the provisions of law to
establish or run the pathology lab. The pathology is a branch of modern scientific
medicine and the course of study as well as the conferral of degree in this branch is
made by rcognized university after due recognition of the degree or diploma in
pathology is recognized wnder the Indian Medical Council Act, 1956. It is also
contended that the M.P. Ayurvigyan Parishad Adhiniyam defines "medicine" as a

branch of modem scientific medicine and defines "recognized medical qualification”.

to mean those included in the Schedule to the Indian Medical Council Act, 1956 and
any of the qualification specified in the Schedule to the Act. Section 31 of the M.P.
Ayurvigyan parishad lays down that no person can practice or hold himself out
whether directly or mduectly as practicing medicine within the State. The issue of
unqualified persons running the pathology lab. Came up before the M.P. medical
- Council constituted under the provisions of M.P. Ayruvigyan Parishad Adhlmyam
and on query being raised by the Indian Medical Association Indore Branch the
council has clearly specified that only those persons can be termed as qualified
pathologist who posses a duly recognized degree/diploma in pathology and duly
_registered with the M.P. Medical Council Bhopal under section 13 of the M.P.
Ayurvigyan Parishad Adhiniyam. The council has also informed that persons holding
any other degree for example M.Sc. Micro biology and bio chemistry cannot run
pathology lab. The council has further clarified that nomigrated doctor can practice
in the State of M.P. unless and until he gets himself registered with the M.P. Medical
Council Bhopal. The council has specifically stated that diploma in medical lab.
Technology is the qualification of lab. Technician and therefor such person cannot
 practice as pathologist and run clinical pathology lab. Letter (R.1) was issued by

* the M.P. Medical Council on 27.4.2001. Another letter R. 2 was issued on 6.12.2000.

On receiving. several complaints regarding the illegal functioning: of the Maruti
pathology lab. By the petitioner who is only a lab technician the premises was

fay
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inspected by the Chief Medical and Health Officer, Jabalpur on 29.6.2002 and it
was found that the lab was being run by the petitioner who is only a lab technician
and there was no qualified doctor pathologist in the lab. It was also stated by the
petmoner that one Dr. Makheeja who was attached to her lab, was not attending
the lab since last one and half months. On the said basis the impugned order (P.5)
dated 29.6.2002 was issued. Subsequently the petitioner has produced a certlﬁcate
of Dr. BM. Agrawal, resident of Jabalpur who has certified that the petitioner is
‘working under his 'superivision' at Maruti Lab. Petitioner's husband is working as
Lab Technician in Government Hospital at Panagar. Petitioner is student of Arts
and has procured DMLT certificafe. The facts speak for themselves. Petitioner is
habitual of using intimidatory tactics. In view of the certificate issued by Dr. B.M.
Agrawal the order (P.5) dated 29.6.02 has been recalled as per order (R.4) dated
5.8.2002.

10.  Considering the various documents on record, correspondence and the order
passed u/s 133 Cr. P.C. and various important questions involved with respect to
the running of pathological Iaboratory, this Court has declined the prayer made by
the petitioner not to pursue the writ petition in view of order (R.4) which is 1llcga1 as
discussed hereafter passed by respondent no.3, as that has been passed during the
pendency of the writ petition and time was taken time & again to produce the
relevant Rules by the petmoner however, as petitioner failed to produce the relevant
Rules, direction was given to the CHMO to be kept present to explain the posmon
about running of pathology labs.

11.  An application for intervention has also been filed by the Intervenors Dr.
P.G. Najpande and Shri Sarvesh Mishra. The same was filed on 3.10.2002.
Intervention application was allowed by this Court on 7.10.2002 considering the
serious allegations meted out and importance of question involved. The tests repoits

 issued by the pathology ceritre run by Smt. Kamla Patel have been placed on record

in which there is no mention of any qualified pathologist. The Intervenors contended

- that the signature made below the reports for pathologist and technologist are the

same sighatures which are being made by the same and one person. Even on the
reports of this particular laboratory there is no mention of qualified pathologist. It is
further contended that husband of the petitioner Shri Sharda Prasad Patel is working
as Laboratory Technician in the Govt. hospital, Panagar He is misusing his position
athospital, and is sending the patients who are coming to the hospital for investigation _
to'the Laboratory run by his wife and carrying out various pathological tests. In this
way they are earning illegal huge amourit from the poor patients who are.coniing to
the.Govt. Hospital to receive treatment free of charge. It is further contended that
in Jabalpur city there are more than '40' such Laboratories which are being run by

. the persons who are not qualified as pathologist. Letter of the Collector, Jabalpur,

addressed to the CHMO dated 6.6.2002 has also been placed on record by the

i
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Intervenors requiring CHMO to take action against illegally run pathology centers
. and it was directed that the pathology centre which was illegally run by petitioner
' be stopped and CHMO was required to explain why he had not taken any action

into the several irregularities at Health Center, Panagar. Thereafter the order (P.5)

was passed by the CHMO which has been impugned in the instant writ petition.
_ Intervenor has also filed objections before the Block Med1ca1 Officer re.gardmg the
running of pathology lab in illegal manner,

12.  Reply has been filed by the petltlonerto the application for Intervention. It is
contended that the allegations have no relevance. There is no bar that wife of
Technician ¢annot run such type of lab if she is eligible for running the same.
Petitioner can legally run the pathology lab under the supervision of a doctor in
accordance with the permission. The intention of the intervenor is to harass the
petitioner arid i is an exploitative device. The husband of the petitioner is not helping
her in running the laboratory. :

13. The Intervenor in the reply contends that Dr. B.M. Agrawal although has
given the certificate that Smt. Kamla Patel is working as lab technician under his
guidance and supervision at Maruti Clinical Lab at Panagar. The order issued by
the respondents on 5.8.2002 is not justified since Dr. B.M. Agrawal never attends
Maruti Clinical Lab. The respondents in this particular case should have made the
. verification, whether Dr. B.M. Agrawal is attending this particular laboratory before
issuing the order.(R.4) dated 5.8.2002. Dr. A.S. Makheeja never attended this lab
and only then the impugned order (P.5) was issued on 29.6.2002. The affidavits of
two residents of Panagar have been filed showing that Dr. Agrawal or any other
Doctor are not attending the Maruti Lab for Pathological investigation. Affidavit of
Shri Shyam Tiwari has been filed who has deposed that he resides infront of the
laboratory and no Doctor makes the visit. Tests are performed by Smt. Kamla
Patel and she gives the results. Sharda Patel used to it throughout day in the
laboratory. To the same effect affidavit has been filed by Shri Vijay Yadav.

14.  Further affidavit has been filed by the petitioner Smt. Kamla Patel to the
effect that Shyam Tiwarti is having ill will with her husband and Shyam Tiwari had
lodged the Téport on 15.2.2002, The affidavit of Shri Vijay Yadav is also false as he
did not complete the work under the agreement entered intoon 10.12.2001 between
the petitioner and Shri Vijay Yadav. Notice was also issued. There is no ring of
truth in the affidavit filed. .

15. Additional documents have becn filed by the Intervenor on 31.10.2002 i in
which letter of Dr. Anil Grover dated 24.10.2002 addressed to Dr. B.M. Agrawal

has been placed on record. Intervenor contends that Dr. B.M. Agrawal is working
as a full time pathologist in Grover Pathology Lab, Shyam Talkies, Jabalpur from
June, 2002. As such it is not possible for Dr. B. M. Agrawal to work as pathologist in

ey

14
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Maruti Pathology Lab at P‘a'nggar on the same day in person, since Panagar is 14
K.M. away from Jabalpur. Dr. Anil Grover submitted this information of working
of Dr. BM. Agrawal in Grover Pathology as pathologist to the CHM.0., Jabalpur.

16. ~Considering the factual disputes and various other circumstances, this Court
thought it apposite to record the statemenits of petitioner Smt. Kamla Patel, Dr.

" B.M, Agrawal and that of Chief Medical and Health Officer, Dr. AH. Khan.
.17. - Smt. Kamla Patel was examined by this Court on 26.11.2002 and stated

that :

"In my Laboratory urine and blood tests are performed. ESR, HB,
TLC, Total count & differential count, malaria parasite test and
Widal test are performed in my laboratory. SGOT and SGPT tests
are also performed. Report dated 21.4.2002 is relating to enzymes
and is from my laboratory. Every day I am preparing 2-3 reports.
70-80 reports are prepared in 2 month. T charge for haemoglobin
report Rs. 30/-. My maximum charge for the report is Rs. 30/-. 1
am saving for myself sum of Rs.2-3,000/- every month. I am
incurring an expenditure of about Rs. 2,000/ every month. I am
paying maximum of Rs. 2,000/-. -Sometimes it happens only
Rs. 1,000-1,500/- are saved. Accordingly we have to apportion the
amount between myself and Doctor. We also have to pay to the
. - servant and rent also: Doctor is not regularly sitting with us. He -

makes the visit only after one or two days. Doctor is not visiting
the laboratory regularly.” '

18. DrB.M. Agrawal was also examined on 26.11.2002. Statement isto following
effect : ’ :

"Dr. BM. Agrawal states that he is' working in the Laboratory
concerned w.e.f. 1st July, 2002. He is residing at 229, Jai Nagar
Garha Road, Jabalpur, He is not regularly attending the laboratory.
Whenever the reports are to be made he makes the visit twice or
thrice in a week. He remains in laboratory only for one or two
hours on his visits. It is not that I am singing the report in my house.
Technician performs the test not I. ‘One third share I obtain. I am
obtaining Rs. 2-3,000/- every month. My singnatures are not there
" on the report filed as Anncxure JA-2. Inblood test total differential
count is included. Haemoglobin count is also counted. Widal test is
also performed in the laboratory. Blood grouping tests are also
performed in the laboratory. 1 see the slides and then I make the
report. 1 receive the amount by cash: T cannot say how much
amount 1 have obtained in the last month. Rs. 2-3,000/- is average
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19, The Statergent of Dr. A H. Khan, CHM
AH. Khan has state_d that :

20.,  Shri Rajendra Tiwari, learned Senior coun
for the petitioner, has contended that petitionerish

~
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amount, When C.M.0. allowed and gave the permission thereafter
only I have started attending to the Laboratory. After secing the

~document dated 5.8:2002 states; I started working in the laboratory

after this permissicn. Earlier I was not attending to it. I have received
a copy of this permission. On the date of fumnishing the certificate

P. 2 on 1.7.2002 petitioner 'Kamla Patel' was not working under

. my'gnidance and supervision. Only on my visit to the laboratory I

have mentioned in the certificate that Kamila Patel is \?vorking as

. lab Technician under my guidance and supervision at Manutj

Pathology Laboratory at Panagar, Jabalpur and as a matter of fact
she was not working under my guidance and supervision as on that
date. '

Quesﬁoﬁ . Is it correct to suggest that you.have given the false
certificate ? T

Answer : I have given the certificate,

On 29.6.2002 the date of application I was not working in the
laboratory," : ’ : .

" I visited Panagar laboratory in question and found that it was

- [2007

O was recorded on 3.12.2002. Dr.

illegally run, hence I ordered its closure on 29.6.2002. On5.8.2002"
I granted permission on the basis of letter dated 1.7.2002. After

29..6.2002, I did not visit the laboratory in question to verify whether
Dr. B.M. Agarwal was actually working in laboratory as mentioned
by him in his certificate dated 1.7.2002. I did not verify this fact
personally whether Smt. Kamla Patel was functioning under the
supervision of Dr. B.M. Agarwal. 1 cannot say how many
laboratories are functioning in Jabalpur and I cannot say as to
whether they are working under the Pathologist as I have not

+ verified. I have not made any visit to any laboratory at Jabalpur so
.asto verify whether they are actually working under the supervision

of Pathologist. I without actual verification relied upon the lefter of

.Dr. Agarwal dated 1.7.2002. In four weeks time, I can submit a

report: to this Court on actual verification of the laboratories verifying
whether they are working under supervision of Pathologist. The actual

reading has to be done of the reports by an' MD/DCP Pathologist who

is registeréd with the Medical Council of M.P, can give such reports."

sel with Shri'V. Tiwari, appearing
aving the right to runthe laboratory
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as she is possessing the qualification of master of Arts & DMLT and she is working
under the supervision of Dr. B. M. Agrawal Though Doctor may be visiting the
laboratory as & when required, it is not necessary that the laboratory should be
owned by Pathologist, the same can be established by Technician who is duly qualified
and Doctor can supervise the laboratory and the tests can be performed under the
- supervision of gualified pathologist and qualified pathologist gives the report on
personal verification of the tests: performed. There is nothing on record to show
that -pétitioner is not possessing the requisite qualification for running of such
laboratory within the State of M.P. No permission from any of the authority is

necessary. Petitioner has attended the classes run in 'Janki Raman College’, Jabalpur
 and appeared in 'examination' in 'Mumbai and used to go to Mumbai on sunday for
attendmg the practical. There is nothing on record to show that the State Govt.'s
permission is required. The trust in question which imparated education of DMLT
is registered under Mumbai Public Trust Act, 1950. There is no violation of the
: order passed under section 133 Cr. P.C. Dr. B.M. Agrawal is working in the -
pathological laboratory. Thus, the impugned order (P.5) has been rightly recalled by
the CHMO as per order (R.4) dated 5.8.2002. Learned St. counsel for the petitioner
further submitted in the programme of the State relating to Tubectomy operation,
LTT/CTT operation Female Sterilisation Programme report is obtained from
" laboratory technician and he has placed prmted profonna for cons1derat10n

21. Ms. Seema Agrawal, learned . counsel appeanng for the respondent/State
has placed reliance on the letters issued by the M.P. Medical Council on 27.4.2001
and 6.12.2002. Letter R.2 dated 6.12.2002 indicates that only the person possessing
M.D. in pathology or Diploma in clinical pathology (DCP), can run the pathology
1ab and can only give the report and is authorised to give the report. The.qualifications
are required to be registered u/Ss 13 and 24 of the M.P. Ayumgyap Parishad
Adhiniyam, 1987 (hereinafter referred to as' the Adhiniyam’) and:ng. person can’
run pathological laboratoty on the basis of diploma and can only woik as technician
in an established laboratory. Such qualification has-to be obtained from authorised
institute. Laboratory techmcmn can not run the pathology lab mdependsrrtly and
can work as lab technician in the laboratory. Learned counsel for the: respondents
has also referred to the letter dated 27.4.2001 which shows that no person can run
pathological laboratory independently merely on the basis of 1.he academic
- qualification of M.Sc. (Microbiology & Biochemistry). To work as-a qualified
pathologist, the person must possess the Medical qualifications; degreeldlploma,
M.D. Pathology or D.C.P. (Diploma in Clinical Pathology) and personz must be duly
registered with the M.P. Medical Council, Bhopal u/s 13 of the ‘Adtumyam No
migrant Doctor can’practise in the State of Madhya Pradesh only ‘on the basis of
their medical registration certificate issued by their parent states. DMLS (Diploma
in Medical Laboratory Sciences) and DMLT (Diploma in Medical Laboratory
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Technology) are only the Lab Technician qualifications in case if such diplomas are
awarded by a recognised institutions. The person possessing DMLS and DMLT,
diploma cannot practise as a Pathologist and run a clinical pathology laboratOIy
mdependently in the State.

22.  Intervenor Shri. P.G. Najpande submits that Lab Technician has no right to
run the pathological laboratory. Petitioner alleges to have obtained diploma by
attending the classes in Janki Raman College, Jabalpur. The said para Medical
course in not recognised and it is improbable that theory classes were attended at
Jabalpur and for practical every sunday petitioner used to go to Mumbai and the
examination was conducted at Mumbai. In the petitioner's laboratory various tests
are performed such as enzymes, SGOT/SGPT which are sensitive in nature of
tests. They are not performing routine urine and blood sugar only. Widal test is also
performed and several other tests. for which laboratory, in question is not equipped.
As a matter of fact CHMO has granted the permission without verifying and as
- admitted by Dr. B.M. Agrawal that he was not working on the date; he gave the
certificate P.2. Thus, the permission has been obtained on certificate which is false.
Thus, the order R.4. is bad in law. He has further submitted that within the State of
M_.P. no such courses can be conducted within the framework of law. Same is not
recognized qualification under the 'Adhiniyam. The CHMO has failed to discharge
the duty and to check the illegally running of the laboratories which are hazardous
and creating havoc to the human life and health. If the reports are given by non-
qualified person 'quacks' the human life is endangered and order (R.4) passed during
the pendency of writ petition is bad in law and shows lack of application of mind. He has
further submitted that only pathologist can run the laboratory and pathologist must run it
on full time basis and technician can work in such laboratories not vice versa.

23.  Various questions arise for consideration in the instant writ petition. Question
for consideration is whether petitioner being laboratory technician has a right to run
pathology laboratory and whether petitioner is having the recognized qualification
of DMLT to work in the pathological laboratory. Whether the order (R.4) passed
by the CHMO is valid. Whether the Institute for continuing Medical and Career
Making Education can run the college for DMLT course at Jabalpur which is a
trust under Mumbai Public Trust Act. What are the parameters to be observed
while gtving permission for mnning the pathological laboratories and to ensure that
they are run in accordance with law.

_24.  The case of the petitioner is that the order P.5 dated 29.6.2002 passed by the
CHMO be quashed for the reasons that petitioner is running the pathological
laboratory under the guidance & supervision of Dr. B.M. Agrawal who has given
the certificate P.2 on 1.7.2002. In para 5.1 it is mentioned that petitioner started the
laboratory under guidance of Senior Doctor who is M.B.B.S. and retired pathologist

-+
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and in para 5.3 it has been wrongly mentioned that she is 'running' pathological
laboratory under guidance of senior most Doctor and Pathologist Dr. A.S. Makhegja
as evinced from report P.4. Dr. B.M. Agrawal has been examined in this Court on
26.11.2002. Though ke has stated that he is working in the laboratory w.e.f. Ist July,
2002, however, he admitted that he is not regularly attending the laboratory. He
makes the visit twice or thrice in a week. He remains in the laboratory only for one
or two hours on his visits. Technician performs the tests not he. He has further
stated that when CHMO allowed and gave the permission thereafter only he-has
started attending to the laboratory. Afier seeing the document R. 4 dated 5.8.2002
he stated that he started working in the laboratory after this permission. Earlier he
was not attending the laboratory. He has received a copy of this permission. On the
date of furnishing the certificate P.2 dated 1.7.2002 petitioner Smt. Kamla Patel
was not working under his guidance and supervision. Only on his visits to the
laboratory he has mentioned in the certificate that Kamla Patel is working as Lab
Technician under his guidance & supervision at Maruti Pathology Laboratory at
Panagar, Iaba]pur and as a matter of fact she was not working under his guidance
& supervision as on that date. It is clear from the statement made by Dr. BM.
Agrawal that he has given false certificate to the CHMO and CHMO has acted on
the basis of the said certificate without actually verifying the fact whether Dr. BM.
Agrawal is working in the laboratory in question and whether Smt. Kamla Patel
was working under his guidance and supervision. .

25. Dr. AH. Khan, Chief Medical & Health Officer stated before this Courton
3.12.2002 that when he visited Panagar laboratory in question, he found that it was
illegally run, hence, be ordered its closure on 29.6.2002. On 5.8.2002 he granted
permission on the basis of letter P.2 dated 1.7.2002. After 29.6.2002 he did not visit
the laboratory in question to verify whether Dr. B.M. Agrawal was actually working
in Jaboratory as mentioned by him in his certificate dated 1.7.2002. He did not
verify this fact personally whether Smt. Kamla Patel was functioning under the
supervision of Dr. B.M. Agrawal. He could not say how many laboratories are
functioning in Jabalpur and as to whether they are working under the pathologist as
he has not verified the said fact. He stated that without actual verification he relied
upon the letter of Dr. B.M. Agrawal dated 1.7.2002. He further stated that he can
make verification of the various laboratories at Jabalpu: and submit the report in
four weeks whether they are working under supervision of pathologist. The actual
reading has to-be done by pathologist and pathologist can give the reports. Smt.

‘Kamal Patel stated before this Court on 26.11.2002 that Doctor is not regularly

sitting with her. He makes the visit only after one or to days. Doctor is not visiting
the laboratory regularly. Every day she is preparing 2-3 reports. 70-80 reports are
prepared in a month. Thus, it is established beyond pale of doubt that petitioner has
obtained the permission R.4 on the basis of false documents P.2 which is a certificate
granted by Dr B.M. Agrawal on. 1.7.2002 to the effect thdt he was workmg in the
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said laboratory though he was not actually workmg in the laboratory, in the application
filed by the petitioner to the CHMO it was wrongly mentioned that Dr. B.M. Agrawal
was working in the pathological laboratory. CHMO did not verify the fact and
acted upon the false certificate P.2. Thus, the permission granted as per order R.4
on 5.8.2002 is ex-facie, illegal and is based on inexistent fact.

26.  For yet another reason the order R.4 passed on 5.8.2002 by CHMO, Jabalpur
is bad in law as the order sheet dated 19.4.1999 in the proceedings u/s 133.Cr. P.C.
indicates that petitioner had filed the certificate .of diploma obtained by her from
Institute for Continuing Medical and Career Making Education (ICME) of DMLT.
She has stated before the S.D.M. that she obtained the diploma training from Janki
Raman College, Jabalpur and appeared in examination in Mumbai. She used to go
to Mumbai 'every sunday' S.D.M. has written a letter to the CHMO regarding the
validity of said diploma. The order-shet dated 24.4.1999 of the SDM Court in
proceedings u/s 133 Cr. P.C. collectively (P.3) filed by the petitioner indicates that
CHMO has opined that petitioner could not run the pathological laboratory at her
own and could work only with the qualified pathologist and with respect to the
qualification of diploma in question CHMO was making comrespondence with the
State Govt. The CHMO has ignored and overlooked the material fact recorded in

_ the order-sheet P.3 dated 19.4.99 and 24.4.99 that whether the petitioner could
obtain the diploma from ICME which is mm by Public Trust of Mumbai in the
method & manner suggested and whether petitioner could obtain the training at
Jabalpur in Janki Raman College, Jabalpur and without even caring for cbtaining
the report from the State Govt. whether such qualification possessed by petitioner
is recognized one or not, has issned the order (R.4) on 5.8.2002 that too during the
pendency of this petrnon, when this Court was already in seisin of the matter. The
fact whether petitioner is havmg recogmzed diploma ought to have been ascertained
by CHMO before allowing the petitioner'to run the pathological Iaboratory. Thus,
CHMO has failed in discharge of the duty in proper manner.

27.  Madhya Pradesh Sah Chikitsiy Parishad Adhiniyam, 2000 (hereinafter referred
to as 'the Act of 2000") has been framed by the State of M.P. which is an Act to
provide for establishment of Para Medica! Council in the State and to regulate the
practice by Para Medical practitioners and paramedical education. "Paramedical”
is defined under section 2 (b) (i) of the Act. "Paramedical” means any personnel
qualified in paramedical subject and who helps in teaching or practice of medicine
within the meaning of clause (i) of section 2 of the Indian Medical Council Act,
1956 with which we are concerned in the instant case. Section 2(c) defines
"Paramedical subject" to mean the subject mentioned in the Schedule. Schedule as
. mentioned in 2(c) provides for 'laboratory technicians' (various types) and other
technicians required for other works are also mentioned: In all there are 31 entries,

Laboratory Technician (various types) of Item no. 4 with which we are concerned.

«
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in the instant case as pathological laboratory technician is covered by Item no. 4 of
the Schedule. "Recognised paramedical qualification" is defined u/s 2(d) of the Act
to mean a degree, diploma or certificate’in any paramedical subject, granted by any
University established by law or any other institution recognised by the State
Govermnment in this behalf. It is not shown that ICME is a recognised institute and
Govt. has authorised ICME registered under Mumbai Public Trust Act to run the
classes in Janki Raman College, Jabalpur and in any case said institute is not shown
to be recognised by the State Govt. It is not shown that ICME was allowed to run
the course at Jabalpur in Janki Raman College and moreover is not shown to be an
institute recognised one. Section 2(d) of the Act of 2000 is quoted below :

"2(d) "Recognised paramedical qualification’ means a degree,

diploma or certificate in any paramedical subject, granted by any

University established by law or any other institution recognised by .
the State Government in this behalf."

28.  Section 26 of the Act of 2000 deals with the Recognition of paramedi(:‘,al
qualification granted by University or Paramedical Institution in India. Section'26 of
the Act is quoted below :

"26. Recognition of paramedical qualification granted by UmverSIty
or Paramedical Institution in India.

The paramedical qualifications granted by Indian Medlcal Institutions,
which are included in the Schedules to the Medical Council Act,

1956 shall be recogmsed paramedical qualifications for the purpose
of this A .

29. 'ICME'is not mentioned in the Schedule to the Medical Céuncil Act, 1956.
Thus, it cannot be said that qualifications obtained from ICME is to be treated as
recognised qualification for the purpose of the Act of 2000. Section 26 provides for
recognition of paramedical qualification outside India shall be recognised in that
case where there is a scheme of reciprocity. Section 28 of the Act deals with the
Recognition of Paramedical qualification granted by certain Paramedical institutions
whose qualification are not included in the Schedule. Any paramedical institution in
India, which desires a paramedical qualification granted by it, to be included in the
Schedule, may apply to the State Govermment with such application fee as may be
fixed by regulation to have such qualification recognised and the State Government,
after consulting the council, may by notification in the Official Gazette, amend the
Schedule as to include such qualification therein, and any such notification may also
direct that an entry shall be made in the last column of Schedule against such
paramedical qualification declaring that it shall be recognised paramedical qualification
only when granted after a specified date. Section 29 of the Act deals with Power to
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require information as to courses of study and examinations. Every University or
Paramedical Institution in India which grants a recognised paramedical qualification,
shall fumnish such information as the Council, may, from time to time require as to
the courses of stady and examinations to be undergone. in order to obtain such
qualification, as to the ages at which such courses of study and examinations are
required to be; Umdergone and such quahﬁcatlons conferred and generally asto the
requisites. for, obtammg such qualification. Section 30 of the Act requires Inspection
- of Paramedical Institution. The Council shall cause all paramedical Institution to be
inspected as and when deemed necessary. Section.31 of the Act deals with
withdrawal of recognition. Section 32 of the Act provides for Minimum standards °
of Paramedical Education. It is not shown that the qualification is recognised one
under the Act nor is included as recognised qualification u/s 28 of the Act. Thus, in
' 'my opinion, petitioner is not having the right to run the pathological laboratory in
view of the provisions of the said Act as qualification is not shown to be recognised:
under the said Act.

30.  Itis extremely doubtful that petitioner has obtained any instructions of diploma
training run by ICME, Mumbai, registered under Mumbai Public Trust Act, 1950
with the Govt. of Maharashtra. On facts it is unblievable that petitioner used togo
on every sunday to Mumbai for the practical classes and theory class was attended
" by her at Janki Raman College, Jabalpur. Firstly, duty was cast upon the CHMO to
ascertain whether ICME which is trust Tegistered under Mumbai Public Trust Act
is recognized by the State Govt. and qualification of DMLT graitted by ICME even
for laboratory technician is recognized by State of M.P. or not. This fact has not
been ascertained by the CHMO. M.P. Medical Council in its letter dated 27.4.2001
filed along with letter R. 1 has: clearly mentioned that drp]oma in Medical Laboratory
Sciences, DMLS and diploma in Medical Laboratory Technology; DMLT are only
. the laboratory technicians qualifications in case if such diplomas are awarded by a-
“recognized’ institute. It was clearly mentioned in the letter that person possessmg
DMLS and DMLT diploma 'cannot practise as pathologist' and ‘run' a clinical
pathology laboratory 'independently’ in the State. Another letter R. 2 of M.P. Medical
Council dated 6.12.2000 makes it clear that only ‘pathologists’ who are possessing
M.D. / Diplosta in clinical pathology can ‘run’ pathological laboratory, and are
‘authorised’ to give the reports and they should be ‘registered’ u/s 13 and 24 of the
Adhiniyam. It was further made clear that on the basis of diploma DMLT possessed
by person an mcumbent, pathological laboratory ‘cannot be run. They can 'work' as
technician in an 'established laboratory'. They canmot run the pathological laboratory
independently and can only work as laboratory technicians. There is nothmg on
record to show that CHMO made any endeavour to see that petitioner possesses
the recognized qualification nor CHMO made any endeavour to ascertain whether
petltloner can run the laboratory. : .
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31.- Integrally connected with the above question is: whether a laboratory can be
"allowed to be run by laboratory technician and pathologist may be allowed to make
‘the visit twice or thrice in week and to sign the reports. The tests being performed
by laboratory technician without his supemsmn inmy opinion R 2 dated 6.12.2000
of M.P. Medical Council in para 3 mentions that on the basis of diploma of laboratory
technician pathological laboratory cannot be run and such techmclans can work in
- an established laboratory. Even of a technician is possessing the recognized
qualification, such technicians cannot run the pathological laboratory mdependenﬂy
and can only work laboratory technician. In the instant case, it clearly cmerges
from the facts that laboratory is being run Smt. Kamia Patel who is not shown to be
possessing recognised diploma qualification and so called Doctor B.M. Agrawal
makes visit for one or two hours after one or two days i.e. twice or thrice in a week
though claim itself is doubtful. Such laboratories cannot be said t6 be 'run by
.pathologist’ but 'run' by Iaboratory technician for all the pulposes and, in opinion, in
order to weed out quakes it is necessary to draw a line between a laboratory run by
" pathologist and run by technician. The pathologist must attend the laboratory regularly
and shodld perform the reading and should get the tests performed under his
supervision and only thereafter can sign the reports. Same is necessary to weed out
the quackery from the field of pathologlcal laboratories. The laboratories which
are not being run by pathologist, cannot be, in my opinion, allowed to run by State.
" Pathologist should run the laboratory on reghlar basis and must have the deep and
‘real interest in running of the laboratory. There is Ting of truth around the allegation
made by the Intervenor that Dr. B.M. Agrawal is not attending to the laboratory in
question and had given the false certificate P.2. Panagar is located at 14 K. M.
away from Jabalpur and Dr. B.M. Agrawal was working in another pathological
- laboratory at Jabalpur. Dr. B.M. Agrawal was workingunder Dr. Anil Grover who
has objected to Dr. B.M. Agrawal on issuing the certificate (P.2) which was issued
by Dr. B.M. Agrawal which on the- basis of tacit admission made by Dr. B.M.
Agrawal is shown to be false. Dr. B.M. Agrawal mentioned in the certificate P.2.
that Smt. Kamla Patel is working as lab technician undet my 'guidance and
supervision' at "Maruti Pathology" Laboratory" Panagarat Jabalpur. This certificate
was given on 1.7.2002. She was not at all working under his guidance and supervision.
It is also extremely doubtful that Dr. B.M. Agrawal is makmg the visits after one or
two days as claimed by him in the instant case. In any case such laboratories in -
which pathologist is not on regular basis, cannot be allowed to run at all. There are
serious complaints of wrong analysis reports all around by pathological laboratories
. and the fact is writ large as submitted by CHMO that he has not verified whether
+ Dr. B.M: Agrawalis working and whether the pathologicallaboratories at Jabalpur
. dre ‘being run by the technicians or by Pathologists. Situation is grim and if the .
Iaboratones which are not runby pathologlsts are-allowed to dispense with, perform .
tests w1thout being equipped as. to give the various reports relahng to the sensitive -
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tests which is so vital fot human health and follow up treatment ‘may jeopardize
health and is hazardous to the diagnosis and curative therapy,

-

32.  M.P. Ayurvigyan Parishad Adhiniyam, 1987 prescnbed a quahﬁcatlon for
pathologlst and registration under Section 13 and 24. Same is required to be observed.
When reqmrement is for a pathologist to supervise the tests making the reading and
then give the reports technician can be allowed to render the help in performmg the
tests not beyond that and cannot be allowed to run the laboratory independently: for
drawing distinction and draw a line between the pathology run by pathologist and
pathological laboratory run by technician, in my opinion, as discussed above, there
should be a regular pathologist in the laboratory available at the time when tests are
performed, reading is done and reports prepared which is absolutcly missing in the
instant case.

33.  Yet another disturbing feature which is reflected in the order-sheet P.3 dated

19.4.99 of the S.D.M. which was filed in the proceedings instituted agairist the

petltloner w/s 133 Cr. P.C. The stand of the petitioner was that ICME run the
course in the premlses of Janki Raman College, Jabalpui. The claim appears to be
doubtful and enquiry is directed to be made and whether training can be imparted
by ICME at Jabalpur in Janki Raman College and under what authority within the

framework of law. If the institution is not recognised by the State Govt., can it un

the course in State of M.P. Let this enquiry be conducted by the Council. constltuted
under the Act of 2000 and Council constituted under the Act to take remedial
‘measures -against ‘such. institutes. It is also the duty of State to ensure that only
recogmsed institutes impart training,

34, Perusal of order (R.4) dated 5.8:2002 indicates that petrtloner was allowed
to do routine urine and blood sugartests considering the facilities available in the
laboratory, however, in the laboratory widal test, SGPT, SGOT and enzymes tests
are also performed as admitted by Smt. Kamla Patel for which she has no authority.
Such tests cannot be said to be. routme tests and require sensitive handling,

35. Another important facet is safeguards to be ‘observed while granting
permission to run pathology lab and whether it can be limited to the kinds of test
which can'be performed in laboratory. Intervenor contended that Maruti Pathological
Laboratory is-being illegally run and it has no proper equipments!permissioﬂ for
performing sensitive tests which it is performing. Thus, the running of laboratory is

. hazardous to the human life and was rightly set at naught in proceedings w's 133 Cr..

P.C. Thereafter permission has been illegally accorded after closing it down as per
order (P.5) on-29.6.2002 on actual verification of the spot and thereafter without
caring for actual verification and visit, permission was granted on the false certlﬁcate
(P.2) is apparent. CHMO ought not to have dealt with' the.matter so lightly and
cursorily as has been done in the mstal}t case, particularly when matter is concerned

T
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with the health and any laxity may be hazardous and running of illegal pathological
laboratories which are unequipped and not properly manned are serious risk to the
human health, treatment and life itself. When it was found by the S.D.M. that
pathological laboratory was running illegally and certain correspondence was pending
with the State Govt. to ascertain that qualification of petitioner is recognised. CHMO
ought not to have acted in undue haste. CHMO took the action of closure on
29.9.2002 only after he was asked to do so by the Collector, Jabalpur as per letter
dated 6.6.2002. CHMO is expected not go grant permission in mechanical manner;
duty is cast on the CHMO to safeguard the health and lives of general public and
also to supervise that the laboratories which are run are having proper equipments
for the kind of tests, they are performing. In case laboratories are not equipped with
the proper instrurnents for performing the kind of test, they are performing. CHMOQ
cannot grant: the permission for performance of such tests in the pathological

" . ‘laboratories and has to restrict functioning. Thus, it is imperative that CHMO must

mention in each of the permission that laboratory in question is equipped for which
kind of test which are performed and in laboratory only such tests can be performed..
for which it is equipped and allowed. Thus, the duty is enjoined upon the CHMO not
to grant the blanket permission but the permission for the kind of test for which
" laboratory is-equipped instrumentwise and only in case the same is having services
of regular qualified pathologist within the framework of the Adhiniyam of 1987 and
if any technician working as technician within the framework of law prescribed in.
the Act of 2000. The reasonable restrictions on the right to practise of pathological
laboratories are envisaged under the said Adhiniyam and Act and petitioner cannot
complain that any unreasonable restriction will be put by not allowing technician to
run pathology lab when the pathology is not being min by pathologist. The laboratory .
technician who is not qualified one, cannot 'work as technician in a laboratory. The
right to run the laboratories is not unfettered and has to be in tune with the right to
life itself of human which jeopardized on furnishing of wrong report. Laboratory
cannot be allowed to be un by unqualified person who is not a pathologist. Laboratory
technician can 'work' in an 'established laboratory' whlch 1s to be run by pathologist
no vice versa.

36. Right to carrying occupation trade or business under Article 19(1).(g) of the
Constitution of India is not unfettered and is subjected to the restrictions imposed
under the Adhiniyami and Act. There is duty cast on the State to sec that improvement
of public health takes place. Right to have the proper report for treatment of the
ailments is implicit in the right to life itself which is enshrined under Article 21 of the
Constitution of India and cannot be allowed to be dealt with arbitrarily.

37. It appears from the statement of CHMO that state of affairs with respect to
running of pathological laboratory is not happy. CHMO has stated that he cannot
say how many laboratories are functioning in Jabalpur and cannot say whether they
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are working under pathologist as he has not verified. He has not made any visit to
any laboratory at Jabalpur so as to verify whether they are working under supervision
of pathologist and he granted the permission in question without verification. It is
high time when directions are issued to the State authorities and CHMO to ensure
that running of unequipped and illegally run pathological laboratories is put to halt
forthwith; all the laboratories are checked. : :

38.  The following directions are issued : _

1. That pathology labs are run by pathologist who is qualified under
M.P. Ayurvigyan Parishad Adhiniyam, 1987 and fulfills the
requirement of Sections 13. and 24 of the said Act. ’

2. No laboratory technician. is allowed to run the laboratory.
- Laboratory technician can only work in laboratory which is actually
run by qualified pathologist.

3. Laboratory technician possesses the recognised qualification and
has the right to do so under the M.P. Chiktisiy Parishad Ad}nmyam
2000.

'4. The only those tests are allowed to be performed in the
laboratories for which they are equipped; blanket penmssmn to run
" the laboratory be not given.

5. There should be periodical inspection of the pathological
laboratories to ensure that they are being properly run by pathologist
and they are equipped, for the kind of tests they are performing
and have the due permission for that:

6. Pathological laboratories in which pathologist is not working
should be verified and functioning be stooped forthwith on inspection
being made.

39.  Let the report about the various pathological laboratories be furnished within

a month the date of this decision before this Court. The State may take action and
direct the verification of the laboratories in the terms mentioned above and to obtain
the report. Secretary, Public Health and Family Welfare, is directed to ensure that
pathological laboratories are run properly in the State and to ensure the compliance
of the directions made in this order. CHMO, Jabalpur is also to make verifications
of all laboratories in Jabalpur and submit report as directed.

40.  The order R.4 dated 5.8.2002 is quashed. Let compliance reports on being
filed be registered as MCC as and when the same is filed. Let copy of this order be
also forwarded to the council under M.P. Sahchiktisiy Parishad Adhiniyam for taking
action in terms of this order and also to look into the matter. Costs on parties.

.7“:*.
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WRIT PETITION '
Before Mr. A.K.Patnaik, Chief Justice & Mr.Justice Ajit Singh

_ 5 July, 2007
SMT. MAMTA SHAH Petitioner*
V.. )
STATE OF M.P. and others Respondents.

A. Explosives Act, Indian (IV of 1884), Section 7, Gas Cylinder Rules, 1994,
Rule 71-Powers of inspection search, seizure, detention and
removal-Rule 71 provides that any officer specified therein can
exercise power specified in section 7(1)-All District Magistrates,
Magistrates subordinate of District Magistrate directed to ensure
that LPG Cylinders are not used in vehicles contrary to the
provisions of Act and Rules made there under.

B. Explosives Act, Indian (IV of 1884), Section 6-B, 6-C— Licence for
possession and sale of explosives or any specified class of
explosive-Licensing Authority if deems necessary for the security
of public peace or for public safety can suspend, refuse to renew
or revoke license even if licenced depot is located beyond the
distances mentioned in Rules and licence conditions—Public Safety
is the overriding consideration for licensing authority and not
distances—If licensing authority finds that location of LPG Cylinder
Depot is too near a school so as to affect the safety of the school
childern, he is empowered to refuse to renew, suspend or revoke
the licence even though godowns are situated beyond the
distances—Licensing Authority directed to apply his mind and
decide LPG Cylinder Depot and godowns in respect of which
licences have to be suspended, revoked or not renewed—
Compliance report be filed within two months—Petition disposed of.

We find that the use and storage of LPG cylinders is regulated by the Explosives
Act, 1884 (in short "the Act") and the Gas Cylinder Rules, 1994 made by the Central
Government under Section 18 of the Act. We further find that extensive powers
have been vested under Section 7 of the Act on officers to be specified by the
Central Government in the Rules to be made under the Act. We also find that Rule
71 of the Gas Cylinder Rules, 2004 (for short "the Rules") provides that any of the
officers specified therein can exercise the powers specified in sub-section (1) of
Section 7 of the Act and all District Magistrate of their respective districts and all
Magistrates, subordinate to District Magistrates, in their respective jurisdictions arc
empowered under Rule 71 of the Rules to exercise the powers under Section 7 of

*W. P No.3591/2004. { J)
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the Act. We accordingly direct that the District Magistrates of all the districts of
the State of Madhya Pradesh as well as the Magistrates, subordinate to the District
Magistrates in their respective jurisdiction, will exercise powers as conferred on
them under Section 7 of the Act so as to ensure that LPG cylinders are not used in
vehicles contrary to the provisions of the Act and the Rules made thereunder.

Section 6-C further provides that the licensing authority may, by order in writing,
suspend 2 licence for such period or revoke a licence if the licensing authority
deems it necessary for the security of the public peace or for public safety to suspend
or revoke the licence [See Section 6-E (3)(b)]. Thus, even in a case where a licenced
depot, in which LPG cylinders are kept, is located beyond the distances mentioned
in the Rules and the licence conditions mentioned in the forms appended to the
Raules the licensing authority; if he deems it necessary for public safety, refuse to
renew the licence or to suspend or revoke the licence under the provisions of Sections
6-C and 6-E of the Act. In other words, public safety will be the overriding
consideration for the licensing authority and not the distances, as mentioned in the
Rules or the conditions of licence in the forms appended to the Rules.

Aditya Sanghi, for the petitioner. (Para 2 and 6)

' Vivekanand Awasthy, Government Advocate for the respondent Nos. 1, 2

and4 _ ) '

" Jayant Neekhra, for the respondent No.3.
J.K Pillai, for the respondent No.5,

: Cur. adv. vult.

ORDER

The Order of the Court was delivered by
A.K. Parnax, Crier JusTick :- The petitioner is a teacher of Management subjects.
She has filed this writ petition under Article 226 of the Constitution of India as a
Public Interest Litigation alleging that school vans and ambulances, run by private
hosputals, are using LPG cylinders, which are meant to be used for domestic cooking
and the godowns of LPG cylinders are sitvated near schools at different places in
the State of Madhya Pradesh. She has stated in the writ petition that the authorities
are not taking steps to check the use of LPG cylinders in motor vehicles and to
ensure that the LPG godowns are situated at safe distances from the schools.

2. After hearing Mr. Aditya Sanghi, learned counsel for the petitioner, Mr.Jayant
Neekhra for the Union of India, Mr. J.X. Pillai for the Indian Oil Corporation and
Mr. Vivekanand Awasthy, learned Government Advocate for the State of Madhya
Pradesh, we find that the use and storage of LPG cylinders, is regulated by the
. Explosives Act, 1884 (in short "the Act") and the Gas Cylinder Rules, 1994 made

<
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by the Central Government under Section 18 of the Act. We further find that
extensive powers have been vested under Section 7 of the Act on officers to be
specified by the Central Government in the Rules to be made under the Act. We
also find that Rule 71 of the Gas Cylinder Rules, 2004 (for short "the Rules") provides
that any of the officers specified therein can exercise the powers specified in sub-
section (1) of Section 7 of the Act and all District Magistrate of their respective
districts and all Magistrates, subordinate to District Magistrates, in their respective
jurisdictions are empowered under Rule 71 of the Rules to exercise the powers
under Section 7 of the Act. 'We accordingly direct that the District Magistrates of
all the districts of the State of Madhya Pradesh as well as the Magistrates, subordinate
to the District Magistrates in their respective jurisdiction, will exercise powers as
conferred on them under Section 7 of the Act so as to ensure that LPG cylinders
are not used in vehicles contrary to the provisions of the Act and the Rules made
thereunder. Actions taken by the Magistrates subordinate to the District Magistrates,
in this regard will be intimated to the District Magistrates of their districts and the
District Magistrates of the districts will file affidavits of compliante both by them
and their subordinate Magistrates within two months from the date of receipt of the
copy of this order from the Registry of this Court.

3. On 16.11.2005, after hearing the learned counsel for the parties, we had
directed that the District Magistrates in whose jurisdiction the cities of Jabalpur,
Bhopal, Indore, Gwalior, Rewa, Sagar, Satna, Damoh, Katni, Hoshangabad, Khandwa
and Chhatarpur are located, will file affidavits after making necessary enquiries
about the location of LPG depots/godowns vis-d-vis the schools and pursuant to
the said order, the aforesaid District Magistrates have filed their respective affidavits
with annexures indicating therein the location of LPG depots/godowns vis--vis the
schools.

" 4. Section 6-B of the Act provides for grant of licences under the rulés made by
the Central Government under Section 5 of the Act infer alia for possession and
sale of explosives or any specified class of explosives. Section 6-C of the Act
provides that, notwithstanding anything containéd in Section 6-B, the licensing
authority can refuse to grant a licence where the licensing authority deems it nEcessary
for the security of the public peace or for public safety to refuse to grant such
licence [See Section 6-C (1)(c)]. Section 6-C further provides that the licensing
authority may, by order in writing, suspend a licence for such period or revoke a
licence if the licensing authority deems it necessary for the security of the public
peace or for public safety to suspend or revoke the licence [See Section 6-E 3)D)].
Thus, even in a case where a licenced depot, in which LPG cylinders are kept, is
located beyond the distances mentioned in the Rules and the licence conditions
mentioned in the forms appended to the Rules the licensing authority, if he deems it
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necessary for public safety, refiise to renew the licence or to suspend or revoke the
licence under the provisions of Sections 6-C and 6-E of the Act. In other words,
public safety will be the overriding consideration for the licensing authority and not
the distances, as mentioned in the Rules or the conditions of licence in the forms
appended to the Rules, Therefore, if the licensing authority finds that the location
of a LPG Cylinder Depot or Godown is too near a school so as to affect the safety
of the school children, he is empowered to refuse to renew the licence or suspend
or revoke the licence to such LPG Depots/Godowns, even though such Depots/

Godowns are located beyond the distances mentioned in the Rules and the conditions -

of licence in the forms appended to the Rules.

5. Since, the District Magistrates pursuant to directions of this Court have filed
their affidavits along with annexures indicating therein the distances of LPG Cylinders
Depots and Godowns from the schools, the Chief Controller of Explosives,

Government of India, who is the licensing authority under the Rules, will now apply-

his mind to the affidavits and annexures to the affidavits filed by the District
Magistrates and decide the LPG Cylinders Depots and Godowns: in respect of
which the licences have to be suspended, cancelled or not renewed. We accordingly
direct the Registry of this Court to send a copy of this order and the copies of the
affidavits with annexures filed by the District Magistrates to the Chief Controller of
Explosives, Government of India to comply the aforesaid direction. It is needless to
say that the Chief Controller of Explosives, Government of India, will follow the
‘relevant provisions of the Act and the Rules while taking the decision.

1
6.  The writ petition is disposed of with the aforesaid directions. The compliance
report will be filed by the Chief Controller of Explosives, Government of India, as
well as the District Magistrates, as directed, within two months from the receipt of
the copy of the order of this Court and the affidavits with annexures from the

Registry.

Certified copy as per rules.
Petition disposed of.
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LL.R. [2007] M.P,, 1109 -
WRIT PETITION .
Before Mr. A.K.Patnaik, Chicf Justice & Mr.Justice Ajit Singh

. 6Iuly, 2007 |
MOHD. FAROOQ - __ Petitioner*
V. '
MUNICIPAL CORPORATION, BHOPAL and anr.. - Respondents.

Municipal Corporation Act, M.P. (XXIII of 1956), Sections 322,323,335,366,
Constitution of India, Article 21-Installation of Gantries and Road
Signages-Municipal Corporation adopted resolution to install
gantries and road signages—Writ petition filed for direction not to
erect gantries as advertisements placed on them may divert
concentration of wvehicle drivers consequently increasing road
accident—Held-Advertisement has become a major source of
revenue as it has assumed importance in commercial filed-Law
does not prohibit Corporations to allow erection of gantries/road
signages—However, advertisements on gantries which would be
hazardous and disturbing safe traffic movement should not be
permitted by Municipal Corporation,

Under Madhya Pradesh Municipal Corporation Act, 1956, Municipal

. Corporations have got sufficient powers to permit erections on roads. In M/s -

Sagardeep Advertising V5. Municipal Corporation, Jabalpur & Others (supra),
cited by Mr.Ravindra Shrivastava, a Division Bench of this Court has considered at
length the provisions in the Municipal Corporation Act, 1956 particularly Sections

322, 323, 335 and 366 and has observed that the Corporation has the power to

regulate advertisements but no statutory, procedure or manner has been prescribed
or framed to regulate them by the Jabalpur Municipal Corporation. The Division
Bench has further observed in the said case that with the immense importance that
advertisement has assumed in the commercial field, advertisements have become a

. major source of revenue and the Municipal Corporation cannot be prohibited or

excluded from deriving benefits from the same. Thus, so long as the M.P. Municipal
Corporation Act, 1956 or any other law does not prohibit the Municipal Corporations
to allow erection of gantries/road signages and advertisements, the Court cannot
restrain the Municipal Corporations from erecting gantries with signages and
advertisements except for the purpose of ensuring that such gantries with road
signages and advertisements do not affect the right to life guaranteed by Article 21
of the Constitution. ' ’ :

We are-thus of the view that while road signages and advertisements on the
gantries can be permitted, advertisements on the gantries which would be hazardous

*W. . No.5958/2006 [T
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and disturbing to the safe traffic movement and may cause road accidents should
not be permitted by the Corporation, so as to ensure that the right to life of the .

people on the road guaranteed under Artlcle 21 of the Consntutlon of India is to be
+ protected. (Paras 11 & 13)

‘Cases Referred :

M.C.Mehta vs. Union of India and others; (1998) 18CC363, SM&T
Consultants, Secunderabad vs.” 5.Y. Nawab-and another, (2003) 8 SCC 100,
G.B.Mahajan vs. Jalgaon Municipal Council, (1991) 3 SCC 91, M/s Sagardeep
Advertising vs. Mumclpal ‘Corporation, Jabalpur & others, 1.L.R. 2007 M.P.
450, P.Narayana Bhat vs. State of T'N. ard others, (2001) 4 SCC 554,

Girish Shrivastava with Vijay Raghavsingh,for the petitioner.
Ravindra Shrivastava, with Mr. Shekhar Sharma, and Mr.Prem Francis, for
the respondent Nos.1 and 2.
AM Mathur, with Aditya Sanghi, for the intervener. '
Cur. adv. vult.

' . ORDER

The Order of ° the Court was  delivered by
A.X. Parnaix, Crrer Justice :— The petitioner is a resident of Bhopal and has filed
this writ petition as Public Interest Litigation. He has stated in the writ petition that
the Municipal Corporation, Bhopal, respondent no.1, has adopted a resolution to
install 50 gantries and 200-road signages at différent locations in the city of Bhopal.
He has further stated that these gantries and road signages are to be installed by
private agencies, which will be allowed to place advertisements on such gantries.
The petitioner apprehends that such advertisements placed on the gantries will divert
the concentration of the vehicle drivers while driving and consequently will cause
road accidents. The petitioner has accordingly prayed for a direction to the
respondents not to erect such gantries elther dlrcctly or through any private advertising
agencies. :

2. On 2.5.2606, the Court while issuing notice in the writ petition passed an

interim order that in the meanwhile, the respondents shall ensure that no reception
gate (gantry) for the purpose of advertisement will be erected on the main roads.
Thereafter, M/s Shreenathjee Infrastructure Investments filed I.A. No, 3745/2006
to intervene in the writ petition and also filed I.A. No. 3750/2006 for vacating the
interim order. On 18.5.2006, the Court passed orders allowing the application for
intervention of the intervener and observed that until the replies are filed by the
Municipal Corporation, Bhopal, and the State Government, the interim order dated
2.5.2006 should not be vacated. In the order passed on 18.5.2006, it was also
clarified that gantries may be erected by the intervener and signages may be placed

T
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on the gantries, but no advertisement will be put up on the gantries for commercial
purposes. :

3. Afterreturn was filed by the Municipal Corporation, Bhopal, respondentno.1,
the Court heard the learned counsel for the parties and passed an order on 13.7.2006
directing the Chief Secretary, Government of M., to constitute an Expert Committee
with the Principal Secretary of Transport Department of the Government of M.P.

-as the Chairman to go through the writ petition and the replies filed by the respondent

no.1 and the intervener and submit a report to this Court after deliberations whether
the installation of proposed gantries in Bhopal city would increase the chances of
road accidents. :

4. Pursuant to the order dated 13.7.2006, of the Court, the Chief Secretary,
Govemnment of M.P., constituted an Expert Committee and the Expert Committee,
submitted a report suggesting that gantries/road signages if erected on the roads in
densely populated areas would cause hindrance to traffic and that advertisements
displayed on such gantries are likely to disturb the concentration of the drivers of
motor vehicles and increase the possibility of road accidents. On 3.1.2007, the
Court directed the respondent no.1 to remoye all advertisements from the gantries/
road signages in the light of the report of the Expert Committee.

5. When the writ petition was taken up for final heating, Mr. Girish Shrivastava,
learned counsel for the petitioner submitted that as reported by the Expert Committee,
advertisements on the gantries across the road are likely to disturb the concentration
of the drivers of motor vehicles and increase the possibility of road accidents and,
therefore, the. Court should direct the respondents not to allow advertisements on
the gantries. He cited the order in M.C.Mehta vs. Union of India and others'
in which the Supreme Court has observed that hazardous hoarding visible to the
traffic on the road is a disturbance to safe traffic movement and has refused to
modify its earlier order dated 20.11.1997 directing the authorities to remove all
hoardings which are on roadsides and which are hazardous and a disturbance to
safe traffic movement. : ' : .

6. . Shri A.M.Mathur, leaméd counsel for the intervener, submitted that the Expert
Committee has ignored the findings of the Committee of the inspectors who had
submitted a report to the Expert Committee that gantries/road signages would not
normally divert the attention of the drivers of motor vehicles and are not likely to
cause any road accidents. He cited'the decision of the Supreme Courtin SM & T
Consultants, Secunderabad vs. 8.Y. Nawab and another?, in which the Supreme
Court has referred to its earlier decision in G.B.Mahajan vs. Jalgaon Municipal

. CounciP, wherein it was observed that a project, otherwise legal, does not become

(1) (1998) 1 sCC 363, (2) (2003) 8 SCC 100. / (3) (1991) 3 5CC 91.
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any the less penmssﬂ)le by the mere reason that the local authority had entered into

an agreement directly with.a developer for its financing and execution. He submitted

that in the aforesaid case of 5 M & T Consultants, Secunderabad vs S.Y. Nawab
and another (supra), the Supreme Court had also found that the niaterials on

record substantiated the absolute need and necessity to undertake works of the -

nature executed by the appellant in furtherance of great public interest and for
larger public and common good. He argued that the erection of gantries have- been
entrusted by the Bhopal Municipal Corporation to the intervener and such gantrles
‘would have road signages on the front side and advertisemént at the back side and
drivers driving:motor vehicles on the roads will not normally see the advertisement
at the back side of the gantry. Mr.Mathur, further submitted that the intervener had
undertaken this-work at his own cost and without any payment from the Bhopal
Municipal- Corporatlon and as per scheme, the intervener will raise the cost of the
pro_lect from the advertisements on the back side of the gantries.

7. M Ravmdra Shrivastava, leamed Senior Counsel appearing for the Bhopal
Municipal Corporation, referred. to the R.F.P. document for providing, fixing, .

constructing/erecting of. different road signages at. various locations in Bhopal
Municipal Corporation Limits on the basis of Build, Operate and Transfer (BOT).
'He submitted that the document will show that interested parties will have to build,

maintain and later hand over the assets to the Corporation and in lien of this the -

. parties can be given advertisement rights on these road signage poles. He submitied
“that the document will also show that the basic purpose of the scheme is to give
traffic directions to the commuters. He referred to the general conditions in the
document. to show that the pro;ect will be executed through private participation

and the private entrepreneur is-expected to recover his total capital outlay, including

project cost, interest on project cost, overheads, profit and other incidental expense

" through the display of advertisements. He referred to Clauses 4.02 and 4.03 ih the

. document, which state that'these schematic drawing of the signages would be as
_enclosed in Appendix -2 and the entrepreneur has to.adopt riecessary precautionary
and effective methods so as to not to distirb the.flow-of routine traffic during the
.execution of work of the project. He also referred to Clause 4.04 of the document
in whichitis stlpulated that the entrepreneur shall not display any banned, lllegal or
obscene matter in the advertisement. He pointed oitt: that in Clause 4.06 of the

document, the, entrepreneur is required to ensure that all the necessary cnvxronmental :
¢learance from the concerned departments of the CorporanonfState ‘Government -~
aré made-available prior to the commencemient of the'execution of the project. He |

submitted that all these claunses in the documents will go to showthatthe entrepreneur
will not have-a free hand in erecting the pantries and- placmg the advertisements
_ thereon and the ‘Bhopal Mumc1pa1 ‘Corporation will exercise necessary control in
the interest.of the’ general public. He also referred to the byelaws of the Bhopal
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' Muniqipai Cbrporaﬁon to show the control that Municipal Corporation will have on

the advertisements on the -gantries.

8.  Mr.Shrivastava cited the Division Bench judgment of this Court in M/s

'Sagardeep Advertising vs. Municipal Corporation, Jabalpur & others', in

which this Court has observed that the Municipal Corporation-has power to regulate

-advertisements and that with the immense importance that advertisement has

assumed in the commercial field, -advertisements have become a major source of
revenue and Municipal Corporation cannot be prevented from deriving benefits
from the same. He submitted that considering the costs involved in putting up the
gantries for road signages, which are necessary for giving direction to the public,

_the Municipal Corporation, Bhopal has taken a decision to execute the project through

private entrepreneurs who will be entitled to put up advertisements on the back side
of the gantries to meet the costs of the project. He cited the decision in P. Narayana
Bhat vs. State of T.N. and others?, and submitted that unless the hoardings are
found to be hazardous and are disturbing to the safe traffic movement which, in
turn, would adversely affect the free and safe flow of traffic, the authorities could
not take action under Section 326-J of the City Municipal Corporation Act of the
State of Tamilnadu. _ ’ ]
9.  We have considered the submissions of the leamed counsel for the parties.
This Public Interest Litigation was entertained by the Couit because of an -
apprehension expressed by the petitioner that road sigriages and advertisements if .
put on gantries across the road may distract the concentration of the drivers in
motor vehicles and cause road accidents. In other words, the Court was concerned
with the danger to the life of the common man on the road, which is- puaranteed
under Article 21 of the Constitution of India. It is for this reason that on 13.7.2006,
the Court after observing that eamning of revenue should not be at the cost of life of

.the people using different roads in the city of Bhopal, passed an order that some

Expert Committee should examine and report whether installation of proposed
gantries in Bhopal city would increase the chances of road accidents.

10.  The Expert Committee, therefore, was required to examine in depth whether
gantry with road signages and advertisements would really lead to road accidents
endangeting the life of people on the road. The Expert Committee has submitted a
report expressing an opinion that gantry with road signages and advertisements if
erected on roads are likely to disturb the concentration of the drivers of motor
vehicles and increase the possibility of road accidents. But on reading of the report
of the Expert Committee, we do not find that sufficient reasons have been given by
the Expert Committee to come to the conclusion that gantry with road signages and

(1) LLR 2007 MP. 450, ) (2) (2001) 4 SCC 554.
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advertisements if erected on roads would cause road accidents. Moreover, the

Expert Committee appedrs to have ignored the report of the inspectors that such
road signages and advertisements are not likely to cause accidents on the. roads.

11.  Under Madhya Pradesh Municipal Corporation Act, 1956, Municipal
Corporations have got sufficient powers to permit erections on roads. In M/s
Sagardeep Advertising vs. Municipal Corporation, Jabalpur & others (supra),
cited by Mr.Ravindra Shrivastava, a Division Bench of this Court has considered at
- length the provisions in the Municipal Corporation Act, 1956 particularly Sections
322, 323, 335 and 366 and has observed that. the Corporation has the power to
regulate advertisements but no statutory procedure or manner has been prescribed
or framed to regulate them by the Jabalpur Municipal Corporation. The Division
Bench has further observed in the said case that with the immense importance that
advertisement has assumed in the commercial ficld, advertisements have become a
major source of revenue and the Municipal Corporation cannot be prohibited or
excluded from deriving benefits from the same. Thus, s6 long as the M.P. Municipal
Corporation Act, 1956 or any other law does not prohibit the Municipal Corporations
to allow erection of gantries/road signages and advertisements, the Court cannot
restrain the Municipal Corporations from erecting gantries with signages and
advertisements except for the purpose of ensuring that such gantries with.road
signages and advertisements do not affect the right to life guarantced by Article 21
of the Constitutton.

12. Road signages on the gantries are essential for giving dlrectlons to the general
public on the road and in particular in a city like Bhopal where a person is likely to
lose his way if he does not get the direction for his destination. Road signages are
also not normally considered as distractions for. the drivers of the motor vehicles
plying on the road. Advertisements on the gantries may divert the concentration of

the driver driving the vehicle on the road but not all advertisements but some

advertisements, which distract the drivers driving the vehicles on the road. It is for
this reason that the in M.C. Mehta vs. Union of India and others (Supra), cited
by Mr. Girish Shrivastava, the Supreme Court has not directed that all hoardings
which are on the roadside have to be removed, and instead has only directed that
hoardings on thé roadsides which are hazardous and d1$turbmg to safe traffic
movement have to be removed.

13.  Similarly, in P Narayana Bhat vs. State of T.N. and others (Supra), cited
by Mr.Ravindra Shrivastava, the Supreme Court took the view that the authorities
concerned are empowered under Section 326-J of the Tamilnadu City Municipal
Corporation Act to either refuse to grant licence/renewal or to remove the existing
hoarding only if the same is hazardous and is a-disturbance to safe traffic movement
which, in turn, should adversely affect free and safe flow of traffic. We are thus of
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the view that while road signages and advertisements on the gantries can be permitted,
advertisements on the gantries which would be hazardous and disturbing to the safe
traffic movement and may cause road accidents should not be permitted by the
Corporation, so as to ensure that the right to life of the people on the road guaranteed
uider Article 21 of the Constitution of India is to be protected.

14.  For the aforesaid reasons, we dispose of this writ petition with a direction to
the Bhopal Municipal Corporation to ensure that advertisements on the gantries,
which would be hazardous and disturbing to the safe traffic movement in the roads
of Bhopal city and are likely to cause road accidents, are not to be put up on the
gantries. The interim orders passed in this case are vacated. The security amount
deposited by the petitioner be refunded to the petitioner.

Petition disposed of.

I.L.R. [2007]) M.P, 1115
APPELLATE CIVIL ) ;
Before Mr. Justice S.K. Kulshrestha & Mr. Justice S.K. Seth

12 February, 2007 : .
UNITED INDIA ASSURANCE CO. ... Appellant *
SAROJ BAIL i Res_pondcnt

Motor Vehicles Act (LIX of 1988)-Sections 149, 166, 173-Liability of
Insurance Company-Deceased going on a motorcycle as a pillion
rider—-Motorcycle collided with buffalo-Pillion rider died in
accident-Pillion rider not covered by terms of Insurance Policy-
Held-Insurance Company did not raise the ground before Claims
Tribunal or High Court that pillion rider was not covered by

Insurance Company—Claimants had no oppertunity to meet this
ground and to adduced evidence in that behalf-Appeal filed by
Insurance Company dismissed. -

We find that though the Insurance Company has through out participated in
the proceeding before the Tribunal, no ground was raised to disown the liability on
the footing that the pillion rider was not covered. In the appeal memo also, before us,
it is nowhere stated apart from citing a passage from the said decision that the
Insurance Company had not covered the risk of pillion rider. Leamned counsel for
the Insurance Company, however, submits that since the Insurance policy was brought
on record, it is evident that the liability of the pillion rider was not covered.

We are afraid, we cannot subscribe to the view propounded by the learned

* M.A. No. 213012006 {T)
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counsel for reasons more than one. Before the Tiibunal, the Insurance Company did
not raise the plea that it was not liable to compensiate the claimants as the risk for
pillion rider was not covered. It was only pointed out that the person driving the
motorcycle did not possess a valid license which was proved to be false. In the
appeal memo also, it is not mentioned that the risk of the pillion rider was not covered
~and only paragraph—?.l of the decision in: T¥lak Singh (supra) has been quoted. In

absence of proper pleading in this regard, we cannot concede to the suggestion that

Insurance Company should be relieved of its liability. Leamed counsel submits that
in the case of New India Assurance Co. Ltd. v. Pushpa & ors., 2005 ACT 1520,

the Hon'ble Bombay High Court has taken the view that even carbon copy of the
policy signed by the duly constituted attorney of the Insurance Company is admissible
and on that basis, the Insurance Company should have been relieved. We have
observed that this plea was not raised by the Insurance Company either before the
Tribunal or before this Court and, therefore, the claimants had no oppértunity to
meet this ground:and to adduce evidence in that behalf. The appeal, M.A. No: 2130/
06, is thus liable to be dismissed. (Paras 7 & 8)

Cases Referred :

United India Insurance Co. Ltd. Shimla v. T" !ak Smgh & ors.; (2006) 4
SCC 404. New India Assurance Co. Ltd. v. Pushpa & ors.; 2005 ACJ 1520.

FP. Khare, for the appellant

Ms. Archana Kher, for the respondent. ‘
; - - Curadvovuit.

ORDER '

Both these appeals arise from the award dated 27.3.2006 passed by the Motor
Accident Claims Tribunal, Indore in Claim'Case No, 68/2004. These appeals are,
therefore, bemg decided by this common order at the admission stage. ‘

2. Therespondents No, 1to 6 ﬁlcd an application under Section 166 of the Motor
Vehicles Act to claim a sum of Rs. 45,00,000/- in respect of the death of Devkaran
~ Kajale in 4 motor accident in which the Tribunal awarded a sum of Rs. 7,41,271/-as
agamst the aforesaid claim of Rs. 45,00,000/-.

3. The case stated by the respondent No. 1 Saroj Bai before the Trbunal was
that while her husband Devkaran Kajale was going as a pillion rider on a motorcycle
bearing reglstratlon No. MP-09-JN4858 which was being driven by Santizh s/e
Babulal Tiwari (original non-applicant No.2), while he was so proceeding: from
. Khategaon to Bhilkhedi and had reached near Nirmal hospital, on account: of the
rashness and negligence of the said driver of the motorcycle, it collided with a

" ‘buffalo, with the result the pillion rider was flung away and he sustained severe .

" “injuries in his head, chest and other parts of the body.-He was taken to a nursing

e
)
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home in Khategaon where after initial treatment he was sent to Gokuldas hospital,
Indore where he succumbed to his injuries on 9.10.2004.

4.  The Insurance Company has assailed the said award on the ground that the
appellant/Insurance Company could not have been saddled with the liability cither
Jointly or severally as the pillion rider was not covered by the terms of the policy and,
therefore, the Insurance Company was under no obligation to pay competisation to
the pillion rider. Ms.Kher, leamed counsel for the claimants has pointed out that this
averment was not made in the reply filed by the Insurance Company and the claim
was contested solely on the ground that the person driving the motorcycle did not
have a valid license. This ground was not proved by the Insurance Company with
the result, while awarding a sum of Rs. 7,41,271/-, the Insurance Company was also
saddled with the liability.

5. Shri V.P. Khare, sabmits that since the decision in United India Insurance
Co. Ltd., Shimla v. Tilak Singh and others', which was followed in M.A. No.
1605/02 decided on 4.5.2006 by a Division Bench of this Court lays down that the
Insurance Company owes no liability in the case of pillion rider, the appeal filed by
the Insurance Company deserves to be allowed and the Insurance Company deserves
to be relieved from the liability saddled by the Tribunal.

6. We have heard learned counsel for the parties and perused the record placed
before us. '

7. We find that though the Insurance Company has through out participated in
the proceeding before the Tribunal, no ground was raised to disown the liability on
the footing that the pillion rider was not covered. In the appeal memo also, before us,
it is nowhere stated apart from citing a passage from the said decision that the
Insurance Company had not covered the risk of pillion rider. Learned counsel for
the Insurance Company, however, submits that since the Insurance policy was brought
on record, it is evident that the liability of the pillion rider was not covered.

8. We are afraid, we cannot subscribe to the view propounded by the learned

- counsel for reasons more than one. Before the Tribunal, the Insurance Company did

not raise the plea that it was not liable to compensate the claimants as the risk for
pillion rider was not covered. It was only pointed ont that the person driving the
motorcycle did not possess a valid license which was proved to be false. In the
appeal memo also, it is not mentioned that the risk of the pillion rider was not covered
and only paragraph-21 of the decision in Tilak Singh (supra) has been quoted . In
absence of proper pleading in this regard, we cannot concede to the suggestion that
Insurance Company should be relieved of its liability. Learned counsel submits that

(1) (2006) 4 SCC 404.
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in the case of New India Assurance Co. Ltd. v. Pushpa and others', the Hon.
Bombay High Court has taken the view that even carbon copy of the policy signed
by the duly constituted attomey of the Insurance Company is admissible and on that
basis, the Insurance Company should have been relieved. We have observed that
this plea was not raised hy the Insurance Company either before the Tribunal or
before this Court and, therefore, the claimants had no opportunity to meet this ground

and to adduce evidence in that behalf. The appeal, M.A. No. 2130/06, is thus liable

to be dlsmssed

9.  Asregards M.A. No. 2944/06, the learned counsel submits that the deceased
was a Rural Agriculture Extension Officer drawing a gross salary of Rs. 10,250/-
while the carry house salary was Rs. 8,700/~. The Tribunal had gone through the
salary certificate and other documents Ex. P/15 and the statement of Narendra
Kumar Gupta AW/3, On the basis of this evidénce, the Tribunal has determined the

dependency of Rs. 5,000/« per month i.e. anmually Rs. 60,000/~ and applying the .

multiplier of 12, the total dependency has been worked out at Rs. 7,20,000/-. The
Tribunal has also awarded Rs, 14271/- as medical expenses, Rs. 5,000/- for loss of
consortium and Rs. 2,000/- for funeral expenses. However; the leamed counsel
submits that in view of the income of the deceased, the family deserves more
compensation, We find that the Tribunal has worked out the annual dependency and
awarded sufficient compensation under other counts. Learned counsel, however,
submits that no provision has been made in the compensation for loss of love and
affection. We, therefore, enhance the compensation to bring out a round figure of
Rs. 7,45,000/-, Thus, the appeal of the Insurance Company (M.A. No. 2130/06) is
dismissed while appeal (M.A. No. 2944/06) is partly allowed only to the extent
stated hereinabove. The appellants in the aforesaid appeal shall be entitled to recover
a sum of Rs. 7,45,000/- in place of Rs. 7,41,271/-. The appropriation of the amount
made by the Tribunal in paragraph-33 is affirmed except that the enhanced amount
shall be paid to claimant No. 1, Sargj Bai. The enhanced amount shall also carry
interest at the same rate as awarded by the Tribunal. There shall be no order as to
costs of these appeals.

L

Appeal partly allowed.

(1) 2005 ACT 1520.




, 2007 - MADHYA PRADESH SERIES 1119
: ' LL.R.[2007] M.P., 1119

o SUPREME COURT OF INDIA _
' . Before Mr. Justice Arijit Pasayat and Mr. Justice PP Naolekar
30 July, 2007 '
N.P.JHARIA | --- Appellant*
Vs. .
STATE OF M.P. . -—-Respondent

A. Criminal Procedure Code, 1973 (II of 1974)-Section 173(8)-Further
Investigation-Investigation agency filing Khatma Report which was
accepted by Competent Court-Permission for further investigation
granted by Special Court on application of S.P.E.-Further

F

l,{ investigation permissible in the background of Section 173(8) of
i Criminal Procedure Code.

: Learned counsel for the appellant submitted that the proceedingsv}ere initiated

on the basis of complaint to the Lokayukt and therefore the proceedings under the
Act could not have been taken. It is to be noted that a faint plea in this regard was
raised before the trial court. It was urged that once the final report was submitted
there is no scope for further investigation. It appears that after referring to the
proceedings the trial court found that there was no substance in the plea. Before
the High Court such plea was not raised. In the appeal also the main grounds
relate to the defect in sanction and legality of the further investigation.

So far as the further investigation is concerned in the background of Section
- ' 173(8) of the Code of Criminal Procedure, 1973 (in short the 'Code’) the plea is
clearly untenable. ' (Paras12 and 13)

B. Prevention of Corruption Act (II of 1947)-Section 5(1)(e)-
Disproportionate to Known sources of income-Corruption is
believed to have penetrated into every sphere of activity-It connotes

" allowing decisions and actions of a person influenced by monetary

. gains-Appellant found in possession of property worth Rs. 8,7 1,377/-
which was disproportionate to his known sources of income-Trial
Court as well as High Court has analysed the evidence in detail so
far as valuation of properties is concerned-No scope for
interference-Appeal dismissed. :

It is a strange co-incidence that the Prevention of Corruption Act, 1947
_ (hereinafter referred to as the 'Act’) was enacted in the year of our country's
{ independence.
*Cri. A. No. 1262/2001
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Corruption is one of the most talked about subjects today in the country
since it is believed to have penetrated into every sphere of activity. It is described
as wholly widespréad and spectacular.

Corruption as such has reached dangerous heights and dangerous
potentialities. The word 'corruption' has wide connotation and embraces almost

" all the spheres of our day to day life the world over. In a limited sense it connotes
_ allowing decisions and actions of a personsto be influenced not byrights or wrongs
ofa cause, but by the prospects of monetzry gains or other selfish considerations.
Avarice is a common frailty of mankind, and while Robert Walpole's observation
* that every man hasa price, may be a little generalized, yet it cannot be gainsaid
that it is not far from truth: Burke cautioned, "Among a people generally corrupt,
liberty cannot last long". (Paras 1, 2, and 3)
: Cur.adv.vult.
JUDGMENT '

The Judgment of the Court was delivered by
DR. ArinT Pasavat, J.:—Itis a strange co-incidence that the Prevention of
Corruption Act, 1947 (hereinafter referred to as the 'Act') was enacted in the year
of our country's independence. ' |

2. Corruption is one of the most talked about subjects today in the country
since it is believed to have penetrated into every sphere of activity. Itis described
as wholly widespread and spectacular.

3. Corruption as such has reached dangerous heights and dangerous
potentialities. The word 'corruption’ haswide connotation and embraces almost
all the spheres of our day to day life the world over. Ina limited sense it connotes
allowing decisions and actions of a person to be influenced not by rights or wrongs
ofa cause, but by the prospects of monetary gains or other selfish considerations.
Avarice is a common frailty of mankind, and while Robert Walpole's observation
that every man has a price, may.be a little generalized, yet it cannot be gainsaid
that it is not far from truth. Burke cautioned "Among a people generally corrupt,
liberty cannot last long". - |

4. Challenge in this appeal is to the judgment of a learned Single Judge of the
Madhya Pradesh High Court, Jabalpur, upholding conviction of appellant for offence
punishable under Section 5(1)(e) read with Section 5(2) of the Ac¢t. The trial
Court had while recording conviction sentenced the appellant to undergo
imprisonment for three years and to pay a fine of Rs.75,000/-. The High Court

T
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reduced the sentence to one year while maintaining the fine. With the modification
of sentence the appeal was dismissed.

5.  Prosecution versionin a nutshell is as follows :

The appellantwas appomted as Sales Tax Officer on 16.9.1975
and he was occupying that post during the check period 16.9.1975
to 31.12.1983. He was married to Pushpa Jharia (D.W.1) in the
year 1969 and he has three children.

During the period 16.9.1975 to 31.12.1983 the appeliant was
in possession of pecuniary resources. and property worth
Rs.10,19,210/-as disproportionate to his known sources of income.
Proceedings were accordingly initiated. After investigation the
Special Police Establishment (in short 'SPE") had submitted "final
report” on 1.3.1990 informing the court that no offence is made out
against the appellant. That final report was accepted by the Special
Judge on 17.4.1990. But on 1.7.1992 the S.P.E. submitted an
application before the Special Judge for permission for further
investigation. The Special Judge permitted, further investigation.
Thereafier, the sanction for prosecution was obtained from the State
Government on 1.3.1995. The charge sheet was filed in the Court
on24.7.1995.

6.  Accused pleaded not gullty and his version was that he had satisfactorily

accounted for all the properties not only in his own name, but also in the name of
his wife. :

7. The Special Judge after an exhaustive and elaborate consideration of all the
documentary and oral evidence on record came to the conclusion that the total
income of the appellant and his wife was Rs.9,32,086.90 and the expenditure was
Rs.18,81,745.81 and thus the value of the disproportionate assets was Rs.9,49,
658/- It was further held that the submission of the Final Report once by the
investigating agency was not a legal bar to make further investigation and file the
charge-sheet. It has also been found that the sanction for the prosecution is valid
and proper.

8. HighCourt refe:red to the various items of expenditure, the assets: aoqulred
the‘sources and the incomes. It was held that the-assessee had explamed the
income of himself and his wife from the known sources for a sum of Rs.2,62,061/-
while the assets found were Rs.10,79,438/-. Therefore the value of the
disproportionate assets was of Rs.8,17,377/-. The High Court held that in respect

.
R
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of certain items of income the trial court was rather charitable but since the State
has not questioned the computation, the same was to be accepted.

9. Accordingly, the conclusions of the trial court were upheld and the appeal
was dismissed except for modification of the sentence,

10.  Insupport of the appeal, learned counsel for the appellant submitted that
the trial Court and the High Court had erroneously held that the value of the assets

found in possession ofthe appellant was disproportionate to his known sources of

income. The prosecution has not discharged the burden that lay on .

11.  Learned counsel f‘o;tﬁé-State on the other hand supported the judgment of
the High Court;

12. Learned counsel for the appellant submitted that the proceedings were
initiated on the basis of complaint to the Lokayukt and therefore the proceedings
under the Act could not have been taken. Itis to be noted that a faint plea in this
regard was raised before the trial court, Tt was urged that once the final report as
submitted there is no scope for further investigation. It appears that after eferring
to the proceedings the trial court found that there was no substance in the plea.
Before the High Court such plea was not raised. In the appeal also the main
+ grounds relate to the defect in sanction and legality of the further investigation.

13.  Sofar asthe further investigation is concerned in the background of Section
173(8) of the Code of Criminal Procedure, 1973 (in short the 'Code') the pleais
clearly untenable. ' B '

14. So far as the factual position is concerned various sources of income
. disclosed by the accused were the salary, the income of his wife and certain earnings
from agricultural lands of the family. It was urged that before joining as a lecturer
‘he had earned approximately Rs.50,000/-.

15.  The High Court noted that the salary earned came to about Rs.24,000/-
and since he had to maintain-the family there was hardly scope for any saving and
therefore any availability of funds at the beginning of the check period has not
been established. We find no infirmity in this conchision, The trial court had
estimated the appellant's income from agricultural land'at Rs, 1,49,000/- from about
10to 15 atres ofland. The High Court fightly observed that the trial court has
been rather liberal in accepting the income of accised in the share of the joint
family property on the basis of mere assertion without any supporting material.
Same could not have been accepted. But since the State had not questioned the
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computation there was no scope for any further relief. The total income was taken
to be Rs.2,38,561.95 which was also not disputed by the appellant. The trial
court had noted that even by most liberal standards the appellant and his family
consisting of five persons could not have saved more than 50% of'the earnings of
the salary and must have spent Rs.44,500/- Therefore, the savings of the appellant
from salary and agriculture was taken at Rs.1,94,061/-. Ms. Pushpa Jharia, DW1
had deposed that she was doing the work of knitting. The trial court without any
supporting material fixed the income at Rs.68,000/-. The High Court rightly noted
that the computation was on the liberal side. Only a small knitting machine was
found during search. DW1 accepted that she had not employed any other person
for knitting, from which she used to fetch betiveen Rs. 15/- to Rs.35/- per sweater.
Since the finding of the trial court was not challenged by the prosecution the High
Court accepted the amount fixed and held that the appellant and his wife have
satisfactorily accounted for Rs.2,62,061/- from the known sources. Though a
claim was made that DW1 used to cultivate land, same was found to be totally
unacceptable plea by the trial Court, and therefore the claim that Rs.32,000/- had
been earned from the said source was rejected. Similarly, the plea relating to
availability of a sum of Rs.80,000/- on the basis of the appellant's father's Will was
found to be unacceptable as the "Will' itself' was not produced and the availability
of Rs.80,000/- with appellant's father was not established. Similarly, the plea that
appellant had Rs.75,000/- from the property of his father after his death was
unacceptable. There was no material to substantiate the plea. Similarly plea of
having availed loans from relatives was not pursued before the High Court.

16.  So far as the valuation of the assets was concerned on the basis of the
valuation report (Ex.P.11) of the Executive Engineer (Valuation) of the Income
Tax Department, Jabalpur, the house was valued at Rs.6,91,000/- and including
the value of the land, value was fixed at Rs. 7,22,000/-. Apart from that, cost of
acquisition of a house of five plots was added. Admitted cost of house as per
Ext.P-12 was Rs.1,43,671/-. The value of movable property available at the time
of search was fixed at Rs.1,22,283/-, The High Court fixed it at Rs.80,000/-.
Thus, the total value of unmovable and movable properties was computed at
Rs.10,79,438/-. Both the trial Court and the High Court have analysed the evidence
in great details so far as the valuation of the properties is concerned. There is no
scope for any interference in this appeal so far as the valuation and the determination
of the disproportionate assets is concerned.

17.  Appeal is dismissed. ' _ . . Appeal dismissed.
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FULLBENCH
Before Mr. A.K. Patnaik, Chief Justice, Mr. Justice 8.S. Jha and
Mr. Justice A M. Sapre
17 September, 2007 .
SMT. HIRAKUMARI WIFE OF THAKUR

JAIPAL SINGH and others ) ... Petitioners*
Vs. . y
STATE OF MADHYA PRADESH and others ...Respondents

Ceiling on Agricultural Holdings Act, MLP.(XX of 1960) - Section 2(k),

M.P. Almshlk Jot Uchchatam Seema Adhiniyam, 1981 - Section -
2(c) - TReference to Larger Bench to consider correctness of e
decision passed in State of M.P. Vs. Board of Revenue, Gwalior -
Case under Act of 1960 instituted against petitioners and draft

. statement was published - Petitioners raised objections in regard
to certain land as the said land was not agricultural land and trees
standing on the said land - Competent Authority after spot inspection
declared the said land as agricultural land and declared it to be
surplus - Held - Once it is held that land was held in Bhumiswami
rights for agricultural purposes provisions of Adhiniyam, 1981 are -
not applicable - No finding either by authorities including learned
Single Judge hearing writ petition that petitioners held Bhumiswami
rights in respect of forest land - Unless clear finding is recorded
that lands in question were held not for agricultural purposes Court
cannot render decision that provisions of Act, 1960 are not
applicable - Matter to be placed before Learned Single Judge for
decision on merits.

The learned single Judge in the said order dated 28.1.1997 also refefred to
the findings of the Division Bench in the said case of the State of M.P. vs. Board
of Revenue, Gwalior (Supra) that the lands though covered by forest were held
by holder in Bhumiswami rights and therefore came within the definition of 'land' in
Section 2 (k) of the Act of 1960. The learned single Judge, however, observed
that the provisions of the Adhiniyam of 1981 wete not brought to the notice of the
Division Bench in the case of the State of M.P. vs. Board of Revenue, Gwalior
(Supra) and had the Division Bench considered the definition of "holder’ and 'non- ‘
agricultural holding' as given in the Adhiniyam of 1981, the Division Bench might R
have arrived at a different decision. The leamed smgle Judge thus, held in the
*Misc. Appeal No 4013 of 1985. Q) -

”??-‘r-
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order dated 28.1.1997 that the matter deserves to be re-considered by a larger
Bench so that the wrinkles caused by the observations made in the matter of the
State of M.P. vs. Board of Revenue Gwalior (Supra) by the Division Bench
are creased out. "~ (Para5)

'Coming now to the facts of the present case, the Competent Authority,
Pipariya, the Collector, Hoshangabad who was the Appellate Authority, and the
Additional Commissioner, Hoshangabad who was the first Revisional Authority,
have held that the land in question was agricultural land to which the Act of 1960
‘was applicable and in second revision, the Board of Revenue has refused to interfere
with such finding of fact recorded by the Competent Authority, Appellate Authority
and the first Revisional Authority. The learned Single Judge, who heard the writ
petition against the order passed by thie Board of Revenue, as yet, has not disturbed
the said finding that the lands of the petitioners were agricultural land. There is no
finding whatsoever by any of the authorities including the learned single Judge
hearing the writ petition that the petitioners held Bhumiswami rights in respect of
forest land. Until a clear finding is recorded by any authority or the Court that the
lands in Survey Nos.76/1 and 239/4 held by the petitioners were held not for
agricultural purposes, this Court cannot render a decision that the lands of the
petitioners are not agncultural lands to which the provisions of the Act of 1960 are
not applicable. (Para 12)
Cases Referred : ' ’

State of M.P. Vs. Board of Revenue; AIR 1983 MP 111, Laxman
Ichharam Vs Divisional Forest Officer, Raigarh and others; 1953 NL1J 44,
T.N. Godavarman Thirumulkpad Vs. Union of India and others; AIR 1997
SC 1228,

ORDER

The Order of the Court was delivered Dby
A.K. Patnalk, CHIEF JUSTICE :— This is a reference made initially by a learned
single Judge and thereafter by a Division Bench by orders dated 28.1.1997 and
4.4.1997 respectively for considering the correctness of the decision rendered by
a Division Bench of this Court in State of M.P. vs. Board of Revenue'.

2. The background facts which have led to the reference are that a case under
the M.P. Ceiling on Agricultural Holdings Act, 1960 (for short 'the Act of 1960)
was instituted against the petitioners before the Sub-Divisional Officer-cum-
(1) AIR 1983 M.P. 111, '
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Competent Authority, Pipariya. The Competent Authority published a draft
statement in the said ceiling case and the petitioners raised objections with regard
to Survey Nos. 76/1 and 239/4 contending that there were big trees standing on
the land and that the land was not agricultural land and cannot be declared ceiling
surplus under the Act of 1960. After spot inspection, the Competent Authority
found the land to be agricultural land and declared the Jand to be surplus. Against
the order of the Competent Authority, the petitioners filed appeal before the
Collector, Hoshangabad who dismissed the appeal. The petitioners thereafter
filed revision before the Additional Commissioner, Hoshangabad who also
dismissed the revision. Thereafter, the petitioners filed a second revision (Revision

No.58-5/84) before the Board of Revenue, Madhya Pradesh, Gwalior and

contended that the land was shown as jungle in settlement papers and there was
natural forest on the land and, therefore, the Iand should not betreated as agncultural
land.

3.  Therespondents, onthe other hand, contended befdre‘ the Board of Reveruie
that whether a land was agricultural and or not was a-question of fact and all the
authorities have recorded a concurrent finding that the land was agricultural land.

The respondents further contended before the Board of Revenue that it willbe

clear from the finding that some portion of the land has been cultivated and the
remaining portion of the larid also could be brought under cultivation and, therefore,
it has to be treated as agricultural land and the land cannot be treated as non-
* agricultural land. The Board of Revenue, after taking into consideration the aforesaid
contentions, rejected the revision petition of the petitioners after holding that all the
authorities have given a concurrent finding of fact on the point that the land was
agricultural land and at the stage of second revision, there was no reason to interfere

with the order. Paragraphs 5 and 6 of the order of the Board of Revénue dated

18.3.1985 are quoted herein below;

"5. The only question ag1tated on behalf of the holder w was that the
land under dispute is pa.rtly recorded as jungle having trees and
therefore it does not come under agricultural purpose. Under Section
2 (k) the ‘word land has been defined and it means land held for
agricultural purpose but does not include land diverted to or used
for non-agricultural purpose. On this point there is a clear ruling in
case of Razia Ban vs. State of M.P! that where the land is jungle,

' pathar and pahad and i is not cultivable, but is held m Bhumlswa:(m

(1) 1970 RN 435, i,

>
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rights and is assessed to agricultural purpose and also is not used
for any non-agricultural purposes, the land is covered by the Act.
Thus, it is clear that the land under dispute will be governed under
the Act. The ruling reported in 1980 RN 17 in which it has been -
held that land on which these are natural forest, cannot be treated
as agricultural land will not be applicable to the present case as the

* land under dispute is being partly cultivated and is held for agricultural
purpose. , .

" 6, To ascertain facts the Competent Authority has visited the
spot and himself satisfied that this is a land held for agricultural
purpose. All the lower courts have given a concurrent finding of
fact on this point. At the stage of revision I do not find any reason
to interfere in the said findings. The revision petition is, therefore,
rejected.”

4. Aggrieved by order dated 18.3.1985 of the Board of Revenue in Revision

. No.58-V/84, the petitioner filed Misc. Petition No.4013 of 1985 before this Court

under Articles 226 and 227 Constitution of India. When the petition came up for
hearing before the learned single Judge, the learned counsel for the petitioners
contended that the authorities under the Act of 1960 had misdirected themselves
in not appreciating that the land held by the petitioners was not for agricultural
purpose and that it could not include land diverted to orused for non-agricultural
purpose and the land, therefore, could not be declared as surplus under the said
Act of 1960. The learned counsel for the petitioners firther submitted before the
leamed single Judge that the provisions ofthe M.P. Akrishik Jot Uchchatam Seema . ,
Adhiniyam, 1981 (for short 'the Adhiniyam of 1981") would be applicable and
the petitioners would be entitled to hold atleast 21.85 hectares of land which fall
within the definition of non-agricultural holding under clause (d) of Section 2 of the
Adhiniyam of 1981. The Government advocate appearing for the respondents, on
the other hand, submitted before the learned single Judge, relying on the decision
of the Division Bench in the State of ML P. vs. Board of Revenue, Gwalior (Supra)
that the land though covered by forest was held by the petitioner in his Bhumiswami
rights and therefore, came Within the definition of land' in Section 2 (k) of the Act

0f 1960.

5.  Thelearned single Judge in the said orde‘r‘dated 28.1.1997also referred to
the findings of the Division Bench in the said case of the State of M.P. vs. Board
of Revenue, Gwalior (Supra) that the lands though covered by forest were held
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by holder in Bhumiswami rights and therefore came within the definition of land' in
Section 2 (k) of the Act of 1960. The learned single Judge, however, observed
that the provisions of the Adhiniyam of 1981 were not brought to the notice of the
Division Bench in the case ofthe State of M.P. vs. Board of Revenue, Gwalior
(Supra) and had the Division Bench considered the definition of*holder' and 'non-
agricultural holding’ as given in the Adhiniyam of 1981, the Division Bench might
have arrived at a different decision. The learned single Judge, thus, held in the
order dated 28.1.1997 that the matter deserves to be re-considered by a larger
Bench so that the wrinkles caused by the observations made in the matter of the
State of M.P.-vs. Board of Revenue, Gwalior (Supra) by the Division Bench
are creased out. -

6.  When the matter was thereafter referred to a Division Bench, the Division
Bench took the view that since the correctness of the decision of the Division
Bench in the State of M.P. vs. Board of Revenus, Gwalior (Supra) is tobe
considered, thematter should be placed before a larger Bench and this is how the
matter has now been placed before this Full Bench.

7.  Mr AD.Deoras, learned Senior counsel for the petitioners referred to
para 12 of the judgment of the Division Bench in the State of M.P. vs. Board of
Revenue, Gwalior (Supra) and submitted that the Division Bench construed
Section 16 (2) (ii) of the Act of 1960 which made a provision for additional
compensation for trees and held that the word ‘trees' under Section 16 (2) (ii) of
the Act of 1960 is used to signify trees such as those in a grove or orchard i.e,
trees planted by the holder which canbe described to be improvement and not-
trees of spontaneous growth such as in a forest. He also referred to paragraph 20
of the judgment of the Division Bench in the State of M.P. vs. Board of Revenue,
Gwalior (Supra), which the Division Bench has held that though the lands in that
case were covered by forest, they were held in Bhumiswami rights for agricultural
purposes and, therefore, came within the definition of Jand' in Section 2 (k) of the
- Act of 1960. He vehemently argued that the Division Bench lost sight of'the fact is
that under the Adhiniyam of 1981, ceiling on non-agricuitural holdings was imposed
for the first time and Section 2 (¢) of the Adhiniyam of 1981 defined 'holder' to
mean Bhumiswami of a non-agricultural land and Section 2 (d) of the Adhiniyam
of 1981 definined ‘non-agricultural holding' to mean all forest land held by a
Bhumiswami withina State. He submitted that these provisions would go to show
" that Bhumiswamt rights in forest land could also be held within the State of M.P,
and in respect of such forest land, the Act of 1960 did not apply but these aspects
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were not considered by the Division Bench while rendéring the j‘udgmént in the
State of M.P. vs. Board of Revenue, Gwalior (Supra) as has been observed by
the learned single Judge in the order of reference dated 28.1.1997 in the present
case.

8.  Mr. RN. Singh, learned Advocate General appearing for the respondents,
on the other hand, submitted that all the authorities under the Act of 1960, namely,
the Competent Authority, the Appellate Authority and the first Revisional Authority
have held in the present case that the land in question was agricultural Iand and this
finding of fact recorded by all the three authorities has not been interfered with by
the Board of Revenue, Gwalior in the revision. He submitted that since thereis no
finding of fact as yet by any of the authorities, as also the learned single Judge in
the order of reference dated 28.1.1997 that the lands of the petitioners in Survey
NOs.76/1 and 239/4 were actually forest land, and not agricultural land, the
reference made by the learned single Judge was academic and it should not be
answered by the Full Bench. He cited the decision of the Nagpur High Court in
Laxman Ichharam vs. Divisional Forest Officer, Raigarh and others', in
which a Division Bench of the Nagpur High Court has held that the word 'forest’
has not been defined in the Forest Act and must be taken in its ordinary dictionary
sense. He also referred to the order of the Supreme Court in TN. Godavarinan
Thirumulkpad vs. Union of India and others® in which a similar view has been

. taken that thie term 'forest’ occurring in Section 2 of the Forest Conservation Act,

1980 will not only include ‘forest’ as understood in the dictionary sense but also
any area recorded as forest in the Government record irrespective of the ownership.

9.  Wehave considered the submissions of Mr. Deoras and Mr. Singh and we
find that in the Act of 1960, the word 'land" has been defined in Section 2 (k) to
mean 'land held for agricultural purposes but does not include land diverted to or
used for non-agricultural purposes'. Keeping in mind this aforesaid definition of
land' in Section 2 (k) of the Act of 1960, the Division Bench in the Stafe of ML.P.

vs. Board of Revenue, Gwalior (Supra) in second paragraph of the judgment
took note of the fact that Hariprasad Naik was Proprietor of village Shivpuri in
Raigarh District and after the abolition of proprietary rights by the Madhya Pradesh
Abolition of Proprietary Rights Act, 1950 (for short 'the Act 0f 1950) with effect
from 31st March, 1951, Naik was allowed to retain in his possession, as provided

" in Section 4 (2) of the Act of 1950, only homestead and home-farm land. Section

4(2) of the Act 0f 1950 is quoted herein below ; -~
(1) (1953N.LJ. page 44. z (@) AIR 1997 5.C. 1228.
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"4 Consequences of the vesting -

... | .

(2) Notwithstanding anything contained in sub-section (1), the
proprietor shall continue to retain the possession of his home-stead, -
home-farm land and in the Central Provinces also of land brought
under cultivation by him after the agricultural year 1948-49 but
before the date of vesting."

It will be clear from the aforesaid provision in Section 4 (2) of the Act of
1950 that the Proprietor was allowed to retain possession ofhis home-stead and
home-farm land and in the Central Provinces also the land brought under cultivation
by him after the agricultural year 1948-49 but before the date of vesting.

10.  Since Naik and his relations were allowed to hold the land in question for
agricultural purposes under Section 4(2) of the Act of 1950, the Division Bench
held in para 20 of the judgment as reported at page 122 of the AIR:

" During the course of arguments it was also hinted that as the -
lands were mostly covered by forest they did not fall within the
Ceiling Act. In our opinion, that is not the correct legal position. The
lands though covered by forest were held by Naik and his relations
in Bhumiswami rights for agricultural purposes. The lands, therefore, |
came within the definition of land in Section 2 (k). ...." -

It will be clear from the aforesaid finding recorded by the Division Benchin
the State of M.P. vs. Board of Revenue, Gwalior (Supra) that though the lands
in the aforesaid case were covered by forest, they were held by Naik and his
relations in Bhumiswami rights 'for agricultural purposes’. Thus in the case of the
State of M_P. vs. Board of Revenue, Gwalior (Supra) there was a clear finding
by the Division Bench that Naik and his relations were holding the alleged forest
land as part of their Bhumiswami rights for agricultural purposes and not for non-
agricultural putposes such as forest purpose.

11.  Onceitis held that the land in that case was held in Bhumiswami rights for
agricultural purposes and not for non-agricultural purposes such as forest purposes,
the land came within the definition of Section 2 (k) of the Act of 1960 and the
provisions of the said Act of 1960 were applicable to the said land. Further, once
it is held that the land was held in Bhumiswami rights for agricultural purposes, the
provisions of the Adhiniyam of 1981 were not applicable inasmuch as the

%
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Adhiniyam of 1981 was a law imposing ceiling on non-agricultural holdings and
Section 2 (d) of the Adhiniyam of 1981 defined ‘non-agricultural holdings' to mean
all forest land held by a Bhumiswami within the State. We have therefore no doubt
in our mind that the Division Bench judgment in the State of M.P. vs. Board of
Revenue, Gwalior (Supra) was correctly decided on the facts as found in that
case, o

12. Coming now to the facts of the present case, the Competent Authority,
Pipariya, the Collector, Hoshangabad who was the Appellate Authority, and the
Additional Commissioner, Hoshangabad who was the first Revisional Authority,
have held that the land in question was agricultural land to which the Act of 1960

" was applicable and in second revision, the Board of Revenue hasrefused to interfere
with such finding of fact recorded by the Competent Authority, Appellate Authority
and the first Revisional Authority. The learned single Judge, who heard the writ
petition against the order passed by the Board of Revenue, as yet, has not disturbed
the said finding that the lands of the petitioners were agricultural land. There is no
finding whatsoever by any of the authorities including the learned single Judge
‘hearing the writ petition that the petitioners held Bhumiswami rights in respect of
forest land. Until a clear finding is recorded by any authority or the Court that the
lands in Survey Nos.76/1 and 239/4 held by the petitioners were held not for
agricultural purposes, this Court cannot render a decision that the lands of the ‘
petitioners are not agricultural lands to which the provisions of the Act of 1960 are
not applicable. - ‘ '

13. The matter will now be placed before the appropriate Bench for deciding
the writ petition on merits. . :

Order passed accordingly.
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FULLBENCH
Before Mr. A.K. Patnaik, Chief Justice, Mr. Justice 8.8, Jha and
- Mr. Justice A M. Sapre .
18 September, 2007
MUNICIPAL CORPORATION, BHOPAL : ... Petitioner*
Vs. . J
ARVIND JAIN and others .... Respondents

A. Municipal Corporation Act, M.P. (XXIII of 1956) - Sections 293(3),
294(1), 295, 403(3) - Appeal - Respondents received notice from
petitioner requiring them to produce the map of their building after
making provision in F.A.R. 1:2, Coverage 70% and height upto 40
Ft. - Appealfiled by respondents before Add. District J ndge allowed
- Jurisdiction of Add. District Judge to entertain appeal under
Section 293(3) of Act, 1956 Challenged in writ petition - Matter
referred to Larger Bench by Learned Single J udge in view of two
conflicting judgments - Held - Power to refuse sanction or to grant

sanction for erection or re-erection of any building is exercised by -

Commissioner under Section 295 and not under Section 293(1) of
Act, 1956 - Appeal against any notice or order issued or other action
taken by Commissioner under Section 295 is to be filed before
Corporation which has to be heard by Appeal Committee - Difficult
to hold that appeal against order of Commissioner refusing or
sanctioning erection or re-erection of building can also be filed
before District Judge - View taken in Sardarbi Noor Mohammad
Vs. Municipal Corporation, Indore and others is not correct view
and is overruled. '

The marginal title of Section 293 quoted above would show that the provision
deals with prohibition of erection or re-erection of buildings without permission.
Sub-section (1) of Section 293 inter alia provides that no person shall erect or

- re-erect any building or commence to erect or re-erect any building unless the
Commissioner has either by an order in writing granted permission or has failed to
intimate within the prescribed period his refusal of permission for the erection or
re-erection of the building. Section294 ofthe Act is titled as "Notice of buildings”,
Sub-section (1).of Section 294 provides that every person who intends to erect
or re-erect a building shatl submit to the Commissioner an applicationin writing for

WP No.269!I995.(‘I)
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proval of thesite plan and anapphcatlon in'writing for permission to build together
with a ground plan, elevation and section of the building and a specification of
work tobe done. Section 295 of the Act is titled "Commissioner to refuse erection
or re-erection'of buildings" and indicates the cases in which the Commissioner
shall refuse to sanction erection or re-erection of a building. Thus, the power to
refuse sanction or to grant sanction for erectior or re-erection of any building is
exercised by the Comms&onerunder Section 295 of the Act and notunder Section
293(1) of the Act. ' (Para7)

A reading of'sub-section (2) of Section 403 of the Act quoted above would
show that any person aggrieved by any notice or order issued or other action
taken by the Commissioner infer aliaunder Section 295 of the Act may appeal to
the Corporation within 30 days from the.date of such order. Sub-section (3) of
Section 403 further provides that such appeal shall be heard and disposed ofby a
Committee to be called the Appeal Committee appointed by the Corporation.

[Once it is clear that appeal against any notice or order issued or other action taken

by the Commissioner under Section 295 of the Act is to be filed before the
Corporation and has to be heard by the Appeal Committee appointed by the
Corporation as provided in sub-sections (2) and (3) of Section 403 ofthe Act, it
is difficult to hold that an appeal against the order passed by the Commissioner
refusing or sanctioning erection or re-erection of the building can also be filed
before the District Court under sub-section (3) of Section 293 ofthe A¢t. This is
because the Legislature could not have intended two different appellate authorities
against the orders passed by the Commissioner refusing to sanction or sanctioning
erection or re-erection of any building, (Para 8)

B. Municipal Corporation Act, M.P. (XXIII of 1956) - Sections 293 (2),
(3) - Scope of Appeal to District Judge - Section 293(2) provides
that Commissioner shall determine that whether external alteration
or addition to a building is a material alteration or not- Order passed
under Section 293(2) of Act, 1956 is ‘appealable to District Court-
‘Scope of appeal to District Court is confined to order passed by
Commissioner determining whether a particular alteration in or
addltlon to an existing building is or not a materlal alteratlon.

Hence, sub-section (2) of Section 293 contemplates an order by the
Commissioner determining that the external altération or addition to a building is a
material alteration eventhough the owner of the building may think that the alteration
made by him is not material: It is this order of the Commissioner passed under
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sub-section (2) of Section 293 ofthe Act which is appealable under sub-section

(3) of Section 293 before the District Court. In fact, sub-section (3) of Section _

293 of the Act states that any person aggrieved by "the order of the Commissioner
in this behalf" may appeal to the District Court The expression "the order of the
Commisstoner in this behalf" iri sub-section (3) can only refer to the order of the
Commissioner in sub-section (2) of Section 293 of the Act. The scope of the
appeal to the District Court under sub-section (3) of Section 293 is thus confined
to an order passed by the Commissioner determining whether a particular alteration
in or addition to an existing building is or is not a material alteration within the
meaning of Section 293(1)(3) read with sub-section (2) of Section 293 of the
Act. Our answer to the first question referred by the learned Single Judge therefore
is that the appeal provided under sub-section (3) of Section 293 1s confined only
to the order of the Commissioner when he determines that a particular proposed
alteration is or is not a material alteration under sub-section {2) of Section 293 of
the Act. (Para 10)

C. Interpretation of Statutes - Harmonious Construction - Court should
attempt to interpret the provisions of an Act harmoniously and avoid
as far as possible conflict between two provisions of same Act.

1t is also a well settled principle of i interpretation that the Court should attempt

to interpret the provisions of an Act harmoniously and avoid as far as possible
conflict between two provisions of the same Act. In Sultana Begum vs. Pre

Chand Jain, (1997) 1 SCC 373, the Supreme Court has held that when there are
two apparently conflicting provisions of an Act then they should be so interpreted
that if possible, effect should be given to both the provisions. (Para9)

Cases Referred :

Moolchand and another Vs Indore Municipal Corporation and another;
1973 MPLJ 596, Sultana Begum Vs. Prem Chand Jain; (1997) 1 SCC 373.

Cases Overruled :

Sardarbi Noor Mohammad Vs. Mumc:pal Corporatzon Indore and
others; 1984 MPLJ 617.
ORDER

The Order of the Court was delivered by
A.K. PaTNAIK, CHIEF JusTice :— Thisis a reference made to this Bench pursuant
to an order passed by a learned Smgle Judge of this Court on 24.1.2006 in W.P.
No0.265/1995.

-
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2. Thefactsleading to the réference are that the respondents received a notice
dated 22.10.1991 from the petitioner requiring them to produce the map of their
building after making provisionin F.A.R. 1:2, coverage 70% and the height upto
40 ft.. The respondents filed an appeal against the said notice under Section
293(3) of the Madhya Pradesh Municipal Corporation Act, 1956 (for short 'the
Act’) before the District Judge, Bhopal. The appeal was entertained and allowed
by the Vth Additional Sessions Judge, Bhopal. Aggrieved by the order that was
passed by the Vth Addl. District Judge, Bhopal, the petitioner filed a petition
under Article 227 of the Constitution of India. When the writ petition was heard
by the learned Single Judge of this Court, the petitioner contended before the
learned Single Judge that the learned Additional District Judge did not have
jurisdiction to entertain the appeal under Section293(3) of the Act.

3. Theleamed Single fudge found that there were two Division Bench decisions
of this Court Moolchand and another vs. Indore Municipal Corporation and
another’, and Sardarbi Noor Mohammad vs. Municipal Corporation, Indore
and others®, in which conflicting opinions had been expressed with regard to the
forum in which an appeal could be filed against the orders passed by the
Commissioner of the Municipal Corporation refusing to grant permission for
construction or reconstruction of a building. The learned Single Judge noticed that
in Moolchand and another vs. Indore Municipal Corporation and another
(supra), a Division Bench of this Court had taken a view that the order of the
Commissioner refusing sanction for the galleries was apparently passed under
Section295 of the Act and was thus appealable to the Corporation under sub-
section (2)(a) of Section 403 of the Act and under sub-section (3) of Section 403
of the Act, the Appeal Committee ofthe Corporation had jurisdiction to hear the
appeal. The learned single Judge however noticed alater decision in Sardarbi
Noor Mohammad vs. Municipal Corporation, Indore and others (supra), in
which a Division Bench of this Court had come to the conclusion that Section 293(3)
of the Act provides for an appeal to the District Court by a person aggrieved by the
order of the Commissioner regarding permissionto oon‘strpct or reconstruct a building,

4.  Confronted withtwo conflicting decisions of the Divisioni Benches of this
Court, the learned Single Judge in his order dated 24.1.2006 has referred to the
Full Bench for consideration of following two questions: ' :

(1) Whether the appeal provided under Sub-section (3) of Section

293'is confined only to the order of Commissioner when it detenmines '

(1) 1973 MPLI 596. (2) 1984 MPLJ 617.
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that a particular proposed altemation is material or not under Sub-
section (2) ? :

(2) Whether the conclusion of the Division Bench decision in
Sardarbi Noor Mohammad's case (supra) that Section 293(3) of
the Act clearly provides for an appeal to the District Court for a
person beinig aggrieved by the order of the Commissioner regarding -
permission to construct or reconstruct is not a good law in view of
the scope of the various piovisions of the Municipal Corporation
Act, 1956 and specially on account of having been rendered ignoring
the earlier Division Bench decision in Moolchand's case 7

5. While Mr. Shekhar Sharma, learned counsel appeared for the petitioner, no
one has appeared for the respondents despite notice having been served on the
respondents. Mr. Shekhar Sharma took us through the provision of the Chapter
XXIV of the Act and particularly Sections 293, 294, 295 and 305 ofthe Act. He
also referred to the provisions of Section 403 ofthe Act which provides for appeals
against the orders of the Commissioner and Subordinate Officers.

6.  For answering the two questions referred to us by the learned single Judge,
Sections 293 and sub-sections (2) and (3) of Section 403 of the Act are relevant
and are extracted hereinbelow: ;

“293, Prohibition of erection or re-erection of buildings without
permission.-(1) No person shall -
(i) erect or re-erect any building; or
(ii) commence to erect or re-erect any building; or
(i3) make any material external alteration to any building; of
(iv) construct or re-construct any projecting portion of a building
which the Commissioner is empowered by section 305 to
require to be set back or is empowered to give permission to
construct or re-construct,-

(a) unless the Commissioner has either by an order in writing
-granted permission or has failed to intimate within the preséribed
period his refusal of permission for the erection or re-erection of
the building or for the construction or re-construction of the projecting
part of the b'm'ldjng, or

(b) afterthe expiry of one year from the datc of the said permission |
or such longer period as the Commissioner may allow or from the -
end of the prcscnbed period, as the case may be -

. i‘..
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Provided that nothing in this section shall apply to any work, addition or
alteration which the Corporation may by byelaw declare to be exempt.

2) Ifa question arises whether a particular alteration in or addition
to an existing building is or is not a material alteration the matter will
be determined by the Commissioner. g

(3) Any person agprieved by the order of the Commissioner in
this behalf may appeal to the district court within thirty days of such
order in the manner prescribed therefore and the decision of the
district court shall be final.

403. Appeal against the order of the (_‘,omniissioner and subordigate
officers. \

(DxxXXXXXX

(2) Any person aggrieved by-

(2) any notice or order issued or other action taken by the '
Commissioner under Sections 174, 193, 195, 196, 197, 198, 199,
202,204,206, 207, 208,209, 210, 237, 241, 243, 246, 248, 249, 295,

296,299,301, 302, 310, 311, 312, 313, 315, 322, 323 or 393 of'this
Act or any rule or byelaw made thereunder

(b) any order of the Commissioner rega:dmg granting or refusmg a
licence or permission; or

(¢) any other order of the Commissioner that may be made
appealable by byelaws under section 427, may appeal to the |
Corporation within 30 days from the date of such order.

(3) Such appeal shall be heard and disposed of By a committee to
be called the "Appeal Committee" appointed by the Corporation.”

@) xxxxxxXX
(5)xXxXxXXXX
(6)XXXXXXX
C(DxXXXXxXX
(B xxxxxXXX
(9)xxxxxxx

7. The marginaltitle of Section 293 quoted above would show that the provision

* deals with prohibition of erection or re-erection of buildings without permission.

Sub-section (1) of Section 293 inter alia provides that no person shall erect or
re-erect any building or commence to erect or re-erect any building unless the
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Commissioner has either by an order in writing granted permission or has failed to
intimate within the prescribed period his refusal of permission for the erection or
re-erection of the building, Section294 ofthe Actis titled as "Nofice of buildings".
Sub-section (1) of Section 294 provides that every person who intends to erect
or re-erect a building shall sisbmit to the Commissioner an application inwriting for
approval of the site plan and an application in writing for permissionto build together
with a ground plan, elevation and section of the building and a specification of
work tobedone. Section 295 of the Act is titled "Commissioner to refuse erection
or re-erection of buildings" and indicates the cases in which the Commissioner
shall refirse to sanction efection or re-erection of'a building. Thus, the power to
refuse sanction or to grant sanction for erection or re-erection of any building is
‘exercised by the Commissioner under Section 295 of the Act and not under Section
293(1) of the Act. '

8. Areading of sub-section (2) of Section 403 of the Act quoted above weuld

show that any person aggrieved by any notice or order issued or other action

taken by the Commissioner infer aliaunder Section 295 of the Act may appeal to
the Corporation within 30 days from the date of such order. Sub-section (3)of
Section 403 further provides that such appeal shall be heard and disposed of by a
Committee to be called the Appeal Committee appointed by the Corporation.

Once itis clear that appeal against any notice or order issued or other action taken .

by the Commissioner under Section 295 of the Act is to be filed before the
Corporation and has to be heard by the Appeal Committee appointed by the

Corporation as provided in sub-sections (2) and (3) of Section 403 of the Act, it’

is difficult to hold that an appeal against the order passed by the Commissioner
" refusing or sanctioning erection or re-erection of the building can also be filed
before the District Court under sub-section (3) of Section 293 of the Act. This is
because the Legislature could not have intended two different appellate authorities
against the orders passed by the Commissioner refusing to sanction or sanctioning
erection or re-erection of any building. ‘ ‘

9.  Itisalsoawel settled principle of interpretation that the Court should attempt
to interpret the provisions of an Act harmoniously and avoid as far as possible
conflict between two provisions of‘the same Act. In Sultana Begum vs. Pre
Chand Jain®, the Supreme Court has held that when there are two apparently
conflicting provisions of an Act then they should be so interpreted that if possible,

effect should be given to both the provisions. It may be apparent that against the

(1) (1997) 1 SCC 373,

L)
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order passed by the Commissioner, an appeal could be filed before the Corporation
which is to be heard by the Appeal Committee of the Corporation under sub-
sections (2).and (3) of the Act and at the same time an appeal could be filed
before the District Court under sub-section (3) of Section 293 of the'Act. But this
conflict is not a real one because we have seen that against the orders passed by
the' Commissioner under Section 295 ofthe Act refusing or granting sanction for
erection or re-erection of the building and therefore against such orders of the
Commissioner refusing sanctioning or granting sanction for erection or re-erection
of the building, an appeal could only be filed before the Corporation to be heard
by the Appeal Committee under sub-sections (2) and (3) of Section 403 of the
Act. :

-10.  The question thenis what is the scope of the appeal against an order passed

by the Commissioner to District Court under sub-section (3) of Section 293 of the
Act. The answer to this question lies in the very language of Section 293 of the
Act. Sub-section (1) of Section 293 of the Act provides inter alia that no person
shall make any material external alteration to any building without permission of

" the Commissioner. A person therefore can make external alteration to his building

which is not material. A person who has made an external alteration to his building
may think that the alteration made to his building is not material. But sub-section
(2) of Section 293 of the Act quoted above provides that if a question arises
whether a particular alteration in or addition to an existing building is oris not a
material alteration, the matter would be determined by the Commissioner. Hence,

sub-section (2) of Section 293. contemplates an order by the Commissioner
determining that the external alteration or addition to a building is a material alteration
even though the owner of the building may think that the alteration made by him is
not material. It is this order of the Commissioner passed under sub-section (2) of
Section 293 of the. Act which is appealable under sub-section (3) of Section 293
before the District Court. Infact, sub-section (3) of Section 293 ofthe Act states
that any person aggrieved by "the order of the Commissioner in this behalf" may
appeal to the District Court . The expression "the order of the Commissioner in
this behalf" in sub-section (3) can only refer to the order of the Commissioner in
sub-section (2) of Section 293 of the Act. The scope of the appeal to the District
Court under sub-section (3) of Section 293 is thus confined to an order passed by
the Commissioner determining whether a particiilar alteration in or addition to an
existing building is or is not a material alteration within the'meaning of Section

© 293(1)(3) read with sub-section (2) of Section 293 of the Act. Ouir answer to the

first question referred by the learned Single Judge therefore is that the appeal
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provided under sub-section (3) of Section 293 is confined only to the order of the
Commissioner when he determines that a particular proposed alteration is or is
not amaterial alteration under sub-section (2) of Section 293 of the Act. .

11. Coming now to the- second question referred to us by tlte learned Smgle
Judge, we find on a perusal of the decision in Sardarbi Noor Mohammad.vs.

Maunicipal Corporation, Indore and others (supra) that the Division Bench in
that case has proceeded as ifthe order of the Commissioner sanctioning construction
of the'building was under Section 293 of the Act. The Division Bench in para 5 of

the judgment raised the point for consideration as to whether a permission granted-

under Section 293(1) of the Act can be revoked or interfered with by the Appeal
Committee of the Corporation under Section 403 of the Act and held in para7 of

the judgment that Section 293(3) of the Act clearly provides for an appeal to the *

District Court in the event of any person being aggrieved by the order of the
Comumnissioner regarding permission to construct orreconstruct. Aswehave seen
that the order of the Commissioner regarding permission to.construct or reconstruct
a building is realty an order under Section 295 of the Act which empowers the
Commissioner to refuse to sanction the erection or re-erection of any building and
implicit in this power is the power to grant sanction for erection or re-erection of
any building and under sub-sections (2) and (3) of Section 403 of the Act such an
order passed by the Commissioner is appealable to the Corporation and is to be
heard by the Appeal Committee of the Corporation. We have also seen that the
order passed by the Commissionerunder Section 293 of the Act is only an order

under sub-section (2) of Section 293 determining whether a particular alterationin-

or in addition to an existing building is or is not material alteration and such an
order passed by the Commissioner under sub-section (2) of Section 293 only is

appealable under sub-section (3) of Section 293 of the Act to the District Court.

The view taken by the Division Bench in Sardarbi Noor Mohammad vs. Mumicipal
Corporation, Indore and others (supra) is therefore not correct view and is
hereby overruled.

12.  Thewrit pet1t10nw11[ now be placed before the appropriate Bench for disposal
in accordance with law on IMeTits..

Order passed accordin gly

{





