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APPELLATE CIVIL ‘
Before M. Justice S. Samvatsar & Mr. Justice San]ay Yadav

A . 2 April, 2007 _

JAGDISH & ors. T : ... Appellants *
v. - :

NARESH SONI & ors. ) .- Respondents

Civil Procedure Code (V of 1908)-Section 96, Electrlclty Rules 26, 29,

44 and 45-Suit for compensation—Negligence. and Strict -

Liability-Suit filed for compensation against M.P.E.B. and a
neiglibour™ as deceased had died because of electric shock—
Deceased while coming out of house came in touch with live

electric wire—Neighbour indulged in pilferage of elecfricity and -

wire -used- for siphoning electricity had fallen down and
.'deceased came in contact with it-Suit dismissed as. plaintiff had
failed to prove negligence of defendants—Held-M.P.E.B. failed
to take action on the complalnt regarding illegal snphomng of

electricity-It is the duty of M.P.E.B. to conduct periodical ’

inspection of lines and to take all safety measures to prevent
accident~M.P.E.B. has utterly failed to discharge its statutory
obligations—Cannot claim exemption from paying damages in

case of death arising out of accident due to electric shock— .
Compensation of Rs. 2 lacs with simple interest @ 6% per.

annum from the date of filing of suit—-Appeal allowed.

In the instant case we find from the statements of PW/2, PW/5, PW/6
and the statement of Doctors PW/3. and PW/4 that the said Basanti Devi died
of electric. shock which she received from the loose electric wires lying on the
ground. The respondent/defendant No. 1 in his statement recorded on
26.9.2000 in'paragarph categorically stated that prior to the aforesaid incident,
he has lodged several complaints about unauthorized/illegal siphoning of the
electricity but no action was taken by the M.P.E.B, to stop the aforesaid
unauthorized act. Though the statement was given.in defence but the same
reflected the state of affair which existed regarding spurious siphoning of the
electricity and the in-action on the part of the M.P.E.B. and though an
Assistant Engincer was examined by the M.P.E,B. in its defence, however,

"there was no whisper even as to the maintenarice and regular checkmg to stop
* such illegal and unauthorized activities.

The provisions contained under Rules 26, 29, 44 and 45 of the Rules
framed under the Electricity Supply Act, 1948 which obligates the M.P.E. B. to
conduct periodical inspection of the lines maintained by them and to take all

such safety measures to prevent such accident and maintain the lines in such a ,

* F.A: No. 242/2001 ((:5]) .
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manner that the life and property of the general public is not put to peril. In the
instant case we find that the’ M.P.E.B. has utterly failed to discharge its
statutory obligation cannot claim exoneration from paying damages in case of
a death arising out of the accident due to electric shock from loose live
electricity wire. .

(Paras 13 & 14)
Cases Referred :

Charan Lal Sahu v. Union of India, AIR 1990 SC 1480. M.P

Electricity Board v. Shail Kumari & ors. (2002) 2 SCC 162. W.B. State
Electricity Board & ors. v. Sachin Banarjee & ors; (1999) 9. SCC 21.

. Tamilnadu Electricity Board v. Sumathi & ors.; (2000) 4 SCC 543. $.D.0.
. Grid Corporation of Orissa & ors. v. Timudu Oram, (2005) 6 SCC 156,

V.K. Bhardwaj with Anand Bhardwaj for the appellants.
Navnidhi Parhay, for the respondent no. 1

Vivek Jain, for the respondents no. 2 & 3.

' ' : Cur.adv.vult.
J UDGMENT

The Judgment of the. . Court was delivered by
Sansay Yapav, J. :—The Solitary issue which crops up for consideration in the
present First Appeal filed at the instance of unsuccessful plaintiffs, viz,
Husband, sons and daughter of the deceased Basanti Devi who died of
electrocution, is whether the trial Court was justified in non-suiting them on the
ground that the negligence of Madhya Pradesh Electricity Board (hereinafter
referred to as "M.P.E.B.") was not proved in the suit for damages.

2. The relevant facts leading to aforesaid controversy is that on the fateful
night of 10.7.97 when the said Basanti Devi came out of her house, came in
contact with the live electric wire, in which the electricity was flowing and the
electric shock received by Basanti Devi, resulted in her death. A damage suit
was filed in the Court of District Judge Bhind, registered as Civil Suit No.
9A/97 ED and a neighbour Naresh Soni and the Madhya Pradesh Electricity
Board were impleaded as the defendants. The averments were that Rajesh
Soni had in clandestine monarch-indulged in pilferage of the electricity and the
wire which he used: for srphonmg the electricity has fallen down in the night
and Basanti Devi came in the contact unaware. It was also alleged before the
trial Court that the Madhya Pradesh Electricity Board was under an obligation

‘to maintain properly the electric wires and to prevent it from any accidental

fall, having failed in its statutory duty to maintain the same which resulted in
the aforesaid accident. A total compensation of Rs. 4,85,800/- was accordingly
claimed against the Respondents/Defendants. The liability was denied by both
the respondents. In the said suit, parties led their evidence.
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3. The trlal Court in its Judgment rendered on 15.11.2000 held that under
Jlaw of torts, the parties who claims damages is under an obligation to prove
the negligence. It was held that since the appellants/plaintiffs have failed to
discharge the aforesaid burden in proving the negligence of the respondents,

the plaintiffs were non-suited. That being aggrieved of the aforesaid dismissal

of suit, the plamuffs have preferred the present Appeal as mdlgent person.

4. The counsel for the appellants submitted that the trial Court committed a
grave errror by non-suiting the appellants on the ground that the neghgence of
the defendants/respondents was not proved by the appellants/plaintiffs. In
furtherance- of his argument it is contended that the Madhya Pradesh
Electricity Board being the Statutory Authority, under the Electnmty Act, 1910
read with the Electric Supply Act, 1948, to transmit electric energy was
negligent and omitted to use all reasonable care to keep the electricity
harmless. It was yrged that the standard of care required being h.lgh one owing
to the dangerous nature of eléctricity and therefore the burden of proving that
there was no negligence was on the M.P. Electricity Board and the appellants/
plalnuffs were not under any obligation to prove the negligence of M.P.E.B. It

is therefore contended that the trial Court fell in patent error in shlftmg the

burden to prove negligence on the appellants/plaintiffs.

5. The counsel for the appeliants to bolster his submission placed reliance
on the Apex Court dec151011 in' Charan Lal Sahu v. Union of India'. While
placing reliance on paragraph 134, it is urged that it is the strict hablhty of the
M.PEB. to prove that they were not negligent in ‘maintaining the electricity
lines/wires and since the M.P.E.B. has failed to. discharge its liability, the trial
Court ought to have paid damages to the appellants. The appellants while
relying upon the' latest Judgment of the Apex Court rendered in M.P.
Electricity Board v. Shail Kumari and others?, submitted that in India there
is a mark departure from the conservative principles with regard to the liability
of an enterprise carrymg on hazardous or inherently dangerous actlvmes

6.  Per contra, it is argued by the counsel for the M.PE.B. that the

appellants were under obligation to prove the negligence for the ‘tortiois.

liability and since the appellants have failed to prove the same, no error is
committed by the trial Court in dismissing claim for damages. The counsel for
the M.P.E.B. placed reliance on the case of W.B. State Electricity Board and
others v. Sachin Banarjee & others®, Tamil Nadu Electricity Board v,
Sumathi- & others®, SDO, Grid Corporation of Orissa Lid. & others v,
Timudu Oram®, and also took us-through the commentary on Negligence at

page 493, Law of Torts, 25th Edn., to bring home the argument that the theory _ '

(1) AIR 1990 SC 1480. T . (2. (2002) 2 5CC 162. .3 (1999)9scc 21.
- (4) (2000) 4 8CC 543, - (5) (2005) 6 SCC 156.
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of strict compiance is not attracted and the burden to prove the negligence
even in respect of MPEB is on the claimant. ’

Shri Navnidhi Parhaya, learned counsel appearing for respondent no. 1,
while placing on record the copy of order dated 8.4. 2004 passed in Crlmmal
Appeal No. 25/04 by the Sessions Judge, -Bhind has submitted that the
respondent No. 1 in respect of the aforesaid incident was charged and tried
for. an offence under Section 304-A IPC and though was convicted by the
Judicial Magistrate, First Class, but the Appellate Court vide order supra has
acquitted him from the charges. Even otherwise, it is urged, that since there is
no évidence of any negligence against the respondent No. 1, the trial Court did
not commit any error in rejecting the claim.

7. We have heard the counsel for the parties.

8. The question as posed in the beginning is whether the trial Court while
ignoring the aspect of theory of strict compliance was correct in non-suiting
the appellants/plaintiffs on the ground that they have failed to disrcharge their
burden in proving the negligence of respondents/defendants and more
particularly the M.P.E.B.

9. Before we dwell upon to answer the aforesaid issue it is necessary to
note various judgments of the Apex Court on the issue of strict liability.

10. In the case of Charan Lal Sahu (Supra) the Apex Court was examining
the Constitutional validity of Bhopal Gas Leak Disaster (Processing of Claims)
Act, 1985, The said Act dealt with the Claims arising out or connected with
the disaster for compensation of damages for loss of life or any personal
injury, or damage to the property etc. The Apex Court while relying upon the
case of M.C. Mehta v. Union of India" held in para 91—

"The question of liability was highlighted by this Court in M.C.
Mehta's case (supra) where a Constitution Bench of this Court
had to deal with the rule of strict liability. This Court held that the
rule in Rylands v. Fletcher (supra) laid down a principle that if
a person who brings on his land and collects and keep there
anything likely to do harm and such thing escapes and does '
damage to another, he is liable to compensate for the damage
caused. This rule applies only to non-natural user of the land and
does not apply to things naturally on the land or where the
escape is due to an act of God and an act of a stranger or the
default of the person injured or where the things which escape
are present by the consent of the person injured or in certain
cases where there is a statutory authority. There, this Court

© (1) (1987) 1 SCC 395.
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observed that the rule in Rylands v. Fletcher (supra) evolved in

-_ the 19th century at a time when all the developments of science

and technology had not taken place, and the same cannot afford
any guidance in evolving any standard of liability consistent with
the constitutional norms and the needs of the present day
economy and social structure. In a modem industrial society

with highly developed scientific knowledge and technology .

where hazardous or inherently dangerous industries are
necessary to,be carried on as part of the developmental process,
Courts should not feel inhibited by this rule merely because the
new law does not recognize the rule of strict and absolute
liability in case of an enterprise engaged in hazardous and
dangerous activity. This Court noted that law has to grow in
order to satisfy the needs of the fast changing society and keep

abreast with the economic developments taking place in the
* country. Law cannot afford to remain static.” This Court

reiterated there that if it is found necessary to construct a new
principle of Hability to deal with an unusual situation which has
arisen and which is likely to arise in future -on account of
hazardous or inherently dangerous industries which are
concomitant to an’ industrial economy, the Court should not
hesitate to evolve such principle of liability merely because it has
not been so done in England. According to this Court, an
enterprise which is engaged in a hazardous or inherently
dangerous industry which poses potential threat to the health and
safety of the person working in the factory and residing in the
surrounding areas owes an absolute and non-delegable duty to
the community to ensure that no harm results to anyone. The
enterprise must be held to be under an obligation to provide that
the hazardous or inherently.dangerous activity in which it is
engaged must be conducted with the highest standards of safety
and if any harm results to anyone on account of an accident in
the operatior of such activity resulting, for instance, in escape of
toxic gas- the enterprise is strictly and absolutely liable to
compensate all those who were affected by the accident as part
of the social cost for carrying on such activity, regardless of
whether it is carried on carefully or not. Such Hability is not
subject to any of the exceptions which operate vis-a-vis the
tortious principle of strict liability under the rule in Rylands v.
Fletcher (supra)."

concurring with the majority view opined that :

12007

In paragarph 134 of Charan Lal Sahu (supra), Singh, J. while

e
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> "As the law stands to-day, affected persons have to approach
" civil courts for obtaining compensation and damages. In civil
courts, the determination of amount of compensation or
damages as well the liability of the enterprise has been bound by
the shackles of conservative of conservative .principles laid
down by the House of Lords in Rylands v. Fletcher'. The
principles laid therein made it difficult to obtain adequate
damages from the enterprise and that too only after the
negligence of the enterprise was proved. This continued to be
the position of law till a Constitution Bench of this Court is M. C.
Mehta v. Union' of India®, commonly known as Sriram Oleum
Gas Leak case evolved principles and laid down new norms to
deal adequately with the new problems arising in a highly
industrialised economy. This Court made judicial innovation in
laying down principles with regard to liability-of enterprises .
carrying hazardous or inherently dangerous activities departing
from the rule laid down in Rylands v. Flefcher (supra).

The law so laid down made a landmark departure from the -
conservative principles with regard to the. liability of an
_enterpnse carrying on hazardous or mherently dangerous
activities."

11. In the case of Shail Kumari (supra) the Apex Court in furtherance to
the aforesaid principle laid down in M.C. Mehta’s (supra) case held :

"8. Even assuming that all such measures have been adopted,
a person undertaking an activity involving hazardous or risky
exposure to human life, is liable under law of torts to
compensate for the injury suffered by any other person,
irrespective of any negligence or carelessness on the part of the -
managers of such undertakings. The basis of such liability is the
foreseeable risk inherent in the very nature of such activity. The
liability cast on such person is known, i in law, as "strict liability".

It differs from the liability which arises on account of the
negligence or fault in this way i.e. The concept of taking reason-
able precautions. If the defendant did all that which could be
done for avoiding the harm he cannot be held liable when the
action is based - on any negligence attributed. But such
consideration is not relevant in cases of strict liability where the
defendant is held liable irrespective of whether he could have
>- avoided the particular harm by taking precautions.”

(1) (1868) 3 HI 330. (2)(1987) 1 SCC 395=(AIR. 1986 SC 1086).
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12. The conspectus of Judgments referred to above thus leaves no iota of
doubt that the M.P.E.B, not only on the ground of negligence but on the
principle of strict lability is liable to pay compensation to the appellants.

13. In the instant case we find from the statements of PW/2, PW/5, PW/6

and the statement of Doctors PW/3 and PW/4 that the said Basanti.Devi died
of electric shock which she received from the loose electric wires lying on the
ground. The respondent/defendant No.1 in his statement recorded on
26.9.2000 in paragraph categoncally stated that prior to the aforesaid incident
he has lodged several complaints about unauthorized/illegal siphoning of the
electricity but no action was taken by the M.PE.B. to stop the aforesaid
unauthorized act. Though the statement was given in defence but the same
reflected the state of affair which existed regarding spurious siphoning of the
electricity and the in-action on the part of the M.P.E.B. and though an
Assistant Engineer was examined by the M.P.E.B. in its defence, however,
there was no whisper even as to tlic maintenance and regular checking to stop
-such illegal and unauthorized activities. .

14. -The -provisicns' contained tnder Rules 26, 29, 44 and 45 of the Rules -
framed under the Electnc:ty Supply Act, 1948 which obligates the M.P.E.B. to _

conduct periodical inspection of the liries maintained by them and to take all

" such safety measures to prevent such accident and maintdin the lines in such a-

manner that the life and property of the general public is not put to peril. In
the instant case we find that the M.P.E.B. has utterly failed to discharge its
statutory obligation cannot ‘ciaim exoneration from paying damages in case of
a death- arlsu:tg out of the accident dué to electric shock from loose live elec-
tricity wire. ‘ . L _ _

15. For the aforesaid reasons in our considered opinion the trial Court has
grossly erred in. holding that the liability to prove negligence was on the
appellants/defendants, we accordingly set aside the judgment.

16. . The appellants claimed compensation of Rs. 4,85,800/-. However, there
. are no cogent and admissible evidence of the income earned by the deceased
is brought on record. The trial Court after considering the entire evidence on
record has assessed the income of the deceased of Rs. 1,000/- per month. The
conclusion drawn by the trial Court regarding the income is just and proper and
we do not intend to interfore. We accordingly award a lump sum compensation
of Rs. 2,00,000/- and grant simple interest thereon @ 6% per annum from the
- date of filing of the suit.

17. .The first appeal is allowed to the extent above However, with no order

as to costs.
: Appeal allowed

-
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APPELLATE CRIMINAL
Before Mr. Justice S.S. Jha & Justice Smt. Sushma Shrivastava

5 April, 2007 |
STATE OF MADHYA PRADESH _ _ - .... Appellant *
V. _ _
MUKHTYAR MALIK & 3 others ' ... Respondents

A, Crlmmal Procedure Code, 1973 (II of 1974}Sectlon 374-Appeal
against acquittal-Penal Code, Indian, 1860-Sections 147, 148,
302, 302/149-Members of rival gangs having cross cases
against each other indulging in stabbing and using firearms

~ causing death of two members of each gang-Held-Discarding
evidence on the .ground of minor contradition, technical

. ‘irregularities and setting stricter yardstick for appreciating
eye witness account of police personnel not proper-Eye
witnesses reliable—Rejection of eye witness account on the
basis of spot map—Perverse conclusion— Judgment of acquittal
set aside—Respondent convicted under Sections 147, 148,
302/149 IPC.

B. Penal Codé, Indian (XLV of 1860)- —Section 149-Free fight-In free

fight, Section 149 does not apply-However where the accused
were attending the Court and had come to Court armed with
weapons, they shared common .object and formed unlawful
assembly—Accused liable to be. convicted with the -aid of
Section 149.

C. Appreuatlon of Ev:dence—Relmnce on Video clipping of enacted
drama of incident in writing judgment-Video Cassette not
-exhibited by either party-Trial court writing judgment of
acquittal opining that cassette prepared in order to tutor
witnesses—Judgment should have been based on evidence on
record—Video cassette viewing created bias in the mind of
Court.

D. Criminal Procedure Code 1973 (II of 1974)-Section 310-Making
. -local inspection and preparing spot map by Presiding Officer—
Object is to enable the judge to understand topography of the
spot-Spot inspection was not necessary as topography was
known—Prescribed procedure not followed—Witnesses not
confronted with spot -map-No reason, assigned for not
considering map prepared by 1.0.-Map prepared by trial

Court cannot be taken into consnderatlon a

* Criminal Appeal No., 3427/99 (]") o
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E. Criminal Procedure Code 1973 (I of 1974)-Section 309—-Ad]ourn—
ment of case-Witnesses present not examined by trial Court
on defence plea that witnesses are not being examined in
seriatim—Held-There is no provision in Cr.P.C. that the
witnesses will be examined in a particular manner—No special
reason existing for adjourning the case—Lack of knowledge of
trial Court regarding .the procedure laid down in Section 309
Cr.P.C. evident.

F. Arms Act, Indian. (LIV of 1959) Section 25-Sanction to
prosecute—Accused acquitted on the ground that D.M. Bhopal
was not proper authority to sanction prosecution—-Crime
committed at Bhopal, recovery of firearms made in Raisen—
Held-D.M., Bhopal had jurisdiction to grant permission to
prosecute-Approach of trial Court not only perverse but
discloses either lack of know;iedge or ulterior motive-
Acquittal set aside, - ~° '

G. Quantum of Punishment-Manner of committing offence and its
impact on society are determinative factors—Rarest of rare
case-Offences committed inside the Court premises with an
intention to shatter faith of litigant in due process of law—
Respondents accused Mukhtyar Malik and Asif Mamu

___:; sentenced to be hanged till death.

Therc ate.no material contradictions in the deposltxon of eye-witnesses

coupled with the fact that witnesses have categoncally deposed that Mukhtyar

Malik shot at Salim Bucha,

In the opinion of thc tnal Court, police personnels are. clever and
intelligent persons and if there are minor contradictions in their evidence, the
. same will be fatal to the prosccution. It may be mentioned that even police

personnels are human beings and if they have witnessed the incident, their
.evidence cannot be discarded merely on the ground that they are police
personnels.

In the circumstances, it is not possible for the witnesses to give their

evidence with precision about the manner in which incident has- occurred.
Therefore, trial Court has committed grave error in rejecting the testimony of
these withesses on minor contradictions.

The approach of the trial Court in con51der1ng the techmcal irregularities
committed diring investigation in discarding the case of prosecution is erroneous. It
is held in number of cases by the apex Court that mere irregularities in the
investigation will not be a ground to give benefit to the accused.

v.
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Finding of the trial Court that it was not possible to see the incident by
the cye-witnesses is perverse. Eye-witnesses have deposed that on hearing
the gunshot sound, they rushed towards the.spot and saw the incident and
caught the accused persons present on spot. Therefore, trial Court's finding
that as per map prepared by the Presiding Officer, it was not possible for eye-
witnesses to see the spot is based upon the assumption. '

More so when it is found that the eye-witness account is reliable and
trustworthy. :

In the result, judgment of acquittal of respondents passed by the trial
Court in both the Sessions Trial is set aside. In Criminal Appeal No. 3427/99,
all the respondents except Sheru alias Sher Khan Nepali, are convicted for the
offences under Sections 148, 302 / 149 on two counts of IPC, Respondent
Mukhtyar Malik alias Javed is also convicted for the offence under section 25
(1B) of the Arms Act. . -

Respondent in Criminai Appeal No. 130/01 are convicted for the
offences under sections 147, 148 and 302/149, IPC.

(Paras 42, 45, 50 & 54)

Normally, in a case of free fight, section 149, is not attracted, but when it
is established that the parties had gone to the court where evidence was to be
recorded and Mukhtayar Malik was one of the accused in the case; his
attending the court armed with pistol along with others armed with daggers
and knives, proves formation of unlawful assembly and common object to
eliminate the witnesses who had gone to depose against them. Therefore,
since they were members of unlawful assembly, therefore, all of them are
liable to be convicted under section 302 IPC with the aid of section 149 IPC.

(Para 46)

In the opinion of this Court, it was not necessary for the trial Court to
look into the cassette nor consideration of that cassette was required for the
trial of this case. .

There was no need for the trial Court to view that cassette as it was not
exhibited before the Court, either by the prosecution or by the defence. The
cassette is not the part of Challan papers.

Trial Court held that the video cassette forms the part of investigation.
Trial Court held that local administration has prepared film of the incident with

* intention to tutor the witnesses. Trial Court before writing the judgment has

viewed the cassette and passed the judgment of acquittal.

Now-a-days, it has become a practice of the media that whenever any
incident occurs, some video film about the incident is shown on different news

o
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channels and the view point of the journalist and his imagination about the
incident is shown on television and such video clip bears no resemblance with
the truth. In fact the truth is to be evaluated by the Court after scrutinizing the
evidence on the record and not from extraneous material. There was no
reason for the trial Court to consider the cassette. It appears that the trial
Court proceeded with the judgment with a biased mind after viewing the video
cassette, which is not the film of actual incident, but is only a sort of drama
about the manner in which the incident occurred. The manner in which the
incident occurred is required to be determined by the trial Court after
scrutinizing the evidence on record. It is the duty of the trial Court to sift the
grain from the chaff. Therefore, ignoring the video cassette, we proceed to
examine the evidence on record.

(Paras 8, 9) -

There is nothing on record to suggest that local inspection was necessary.

Normally the object of local inspection is to enable the Judge to
understand correctly the topography of the spot in which offence is alleged to

have been committed. We may hasten to add the place of incident was the -

Court building itself where Presiding Officer was holding court sitting every
day throughout the year. Thus, the spot map prepared by him will not form part
of the evidence as he has not prepared notes of inspection and given it to the
parties and the local inspection carried out by him cannot take place of
evidence and the Presiding Officer cannot be a witness of the case. Spot map
prepared by the Presiding Officer does not bear any date or signatures of the
counsel for the pariies. Trial Court on the basis of spot map has proceeded to
decide the case.

In this case, ordersheets do not disclose that the Presiding Officer, after
notice to the parties, has inspected the spot and has prepared a memorandum
of relevant facts observed in such inspection. On the contrary, he has prepared
a.spot map, whereas spot map (Ex. P/13) filed by the prosecution is already on
record, coupled with the fact that the place of incident is the district Court
building. As such, dispute regarding correctness of the spot map prepared by
the investigating officer could be raised by the defence during his cross-
examination. Spot map (Ex. P/13) is prepared by the investigation officer on
10.7.96 in presence of two witnesses. No reasons have been assigned by the
trial Court for not considering the spot map (Ex. P/13) filed by the prosecution
along with challan papers. Though, it is written in the judgment that map was
prepared by the Presiding Officer in presence of counsel for both the parties,
but preparation of the map in presence of parties creates doubt as it has not
been signed by the counsel for the parties and the spot map does not bear any
date on which it was prepared.

-
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Even otherwise the map prepared by the trial Court will not form part of
the record or evidence unless witnesses are confronted with the map and
specific, question is put to them that it was not possible for the eye-witnesses
1o see the-incident. Presiding Officer has not given any reason for carrying out
local inspection particularly when the incident has occurred in the Court
building itself. As such counsel for the parties and the parties appearing in the
case had full knowledge about the location and question could be put to the eye
witnesses that it was not possible for them to see the incident. Therefore the
map prepared by the trial Court cannot be taken into consideration for giving
undue benefit to the defence. - (Paras 34, 36 & 37)

It may be mentioned that there is no provision in the Cr.P.C. that the
witnesses will be examined by the prosecution in a particular manner or the
witnesses must be examined in seriatum as per the list of witnesses. Section
309, Cr.P.C. lays down that when the witnesses are in attendance, no

adjournment or postponement shall be granted without examinirig them, except

for special reasons to be recorded in writing. Thus, there was no occasion for
the trial Court to adjourn the case for recording the evidence of Amar
Bahadur Singh (PW2). The manner in which i:he recording of evidence was
adjourned, discloses lack of knowledge of the Presiding Officer about the

-procedure laid down under Section 309, Cr.P.C. Court is duty bound to record.

evidence of witnesses present in Court and case shall not be adjourned without

- examining them except special reasons to be recorded in writing.

(Para 11)

As regards acquittal of respondent no. 1 Mukhtayar Malik under section
25 of the Arms Act is concerned, we find that the approach of the trial Court
is totally perverse and against the settled principles of law. Trial Court has held
that the said weapon was recovered as district Raisen, therefore permission to
prosecute could only be given by District Magistrate of Raisen within whose
Jurisdiction the said weapon was seized. The approach of the trial Court is not
only perverse, but discloses lack of knowledge of the Presiding Officer or the
order is passed with an ulterior motive. It may be mentioned that the crime
was committed at Bhopal and if the accused ran away and was caught else-
where and on his discovery the weapon of offence was recovered in the
adjommg district, then also the District Magistrate of the place where the
crime was committed will have jurisdiction to grant permission to prosecute
under the Arms Act. Section 39 of the Arms Act lays down that no

. prosecution shall be instituted against any person in respect of any offence

under section 3 without previous sanction of the Dlstnct Magistrate. It is not in
. dispute that sanction to prosecute under the Arms Act is given by the District
Magistrate. On a bare reading of the sectlon it is apparent that prohibition for
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prosecution is without the sanction of District Magistrate. This section does
not prescribe that the sanction must be given by the District Magistrate of the
district where the weapon is seized. Section 25 of the Arms Act relates to
prnsihment for the offence. Thus, the District Magistrate of the district where
the crime is committed will also have jurisdiction to grant sanction. Under the
Arms Rules, "District Magistrate" is defined in rule 2(f) which includes in
relation to any district or part thereof, an additional District Maglstrate or any
other officer specially empowered in this behalf by the Government of the
State concerned. Therefore, trial Court committed error in acquitting Mukhtyar
Malik under Section 25 of the Arms Act. Therefore, acquittal of respondent
Mukhtyar Malik under section 25 of the Arms Act is set aside and he is
convicted for the offence under section 25 of the Arms Act.

: . (Para 47)

Thus, the very important questions is about the manner of the Offence
and its impact on the society and they are determinative factors. The manner
in which gang war started in the Court premises which resulted into two
murders in the court premises and one of the deceased died inside the
courtroom near the witness box and the other died in the gallery just outside
the court room on first floor of the court building, indicates that respondents
have no respect for the law and considering the manner in which offence 1s
committed, this is not a case to take lenient view.

It is apparent that respondents Mukhtyar Malik and Aasif Mamu are
facing number of cases.

The act of respondents Mukhtyar Malik and Aasif Mamu inside the court
premises and court building was with an intention to shatter the faith of
litigants in due process of law and to erode the confidence of public in the
administration of justice. Courts are temples of justice. No one can be
permitted to create an atmosphere of terror in the courts in order to stop the
witnesses from deposing before the Court. The manner in which crime is
committed by respondents Mukhtyar Malik and Aasif Mamu in committing two
murders in the court premises, there case will fall under the category of rarest
of rare case.

Respondents are beyond reformation and menace to the society. It may
be mentioned that when the directions were given to take the respondents into
custody, respondents Mukhtyar Malik and Aasif Mamu escaped from the
custody on 30.3.2007 and are still absconding. This clearly indicates that-they
are menace to the society. Number of criminal cases are pending against them.

Respondents Mukhtyar Malik and Aasif Mamu shall be hanged by neck

till they are dead.
{Paras 65, 66, 67 & 68)
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JUDGMENT

The Judgment of  the Court  was delivered by

S.S. Jma, J. :=Criminal Appeal No. 3427/99 is filed by the State against the
acquittal of the respondents for the offences under sections 148, 302/149 in
alternative §.302, 302/149 in alternative §.302, 307/149 in alternatives $.307,
IPC and apart from these sections, respondent Mukhtyar Malik is acquitted for
the charges under section-25 of the Arms Act in Sessions Trial No, 379/96 by
the Court of Shri A.M. Khare, VII Additional Sessions Judge, Bhopal.
" Respondent Sheru alias Sher Khan Nepali died during the pendency of appeal.

Criminal Appeal No.130/01 is filed by the State against the acquittal of

" the respondents for the offences under sections 147, 148, 302/149 in

alternative S.302 or 302/109, 307/149 or 307/109, IPC, by the Court of Shri

AM. Khare, VII Additional Sessions Judge, Bhopal in Sessions Trial No. 383/
96.

2. Itis alleged in Sessions Trial No. 383/96 that on 10.7.96, Sessions Trial
No. 379/95 (State vs. Mukhtyar Malik) was fixed for recording evidence in
the Court of Aradhana Choubey, III Additional Sessions Judge, Bhopal. On
that date, around 12 in the afternoon, Shri Razi Ulla Khan, Advocate werit to
.attend the Court along with Shri Jagdish Gupta, Advocate with an application
to dispense with the personal attendance of respondent Mukhtyar Malik where
he met Sheru Nepali, Aasif Mamu and his friend who was wearing red shirt.
Outside the court of III Additional Sessions Judge, he also met Munne Painter,
Mazhar Painter, Salim Baba, Salim Bucha, Salim Kela, Badshah, Sajid, Sadiq,
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‘Guddu Jadugar, Assu Bambaiya and Mohsin -alias Haseen. Thén Munne
Pamter and Mazhar told Razi. Ulla Malik that since Mukhtyar is not coming to
attend the hearing, therefore his uncle Razi Malik and friends of Mukhtyar be
eliminated and he told them not to worry about money. On this statement,
Salim Baba, Salim Bucha, Sajid, Guddn Jadugar, Mohsin alias Haseen,

Badshah and Sadiq started attacking by knives and Salim Kela fired by

revolver at Razi Malik who saved himself by lying on the ground. ‘Remaining
accused persons stabbed the man wearing red shirt by knives. Mazhar and
Munne Painter exhorted that he is alive, he should not be left live. The man
wearing red shirt was lifted and thrown from the first floor of the Court
building by Salim Kela, Badshah, Sajid, Guddu Jadugar and Assu Bambaiya.
The man wearing red shirt died after he fell on the ground floor. Accused
Sadiq, Sajid, Badshah and Haseen were arrested on the spot. Sadiq, Sajid
were armed with iron knives and Badshah and Haseen were armed with long
iron knives. T

3. Chief Judicial Magistrate, Bhopal informed about the incident on

telephone to police at police station Shahjahanabad. Incident was recorded in
Roznamacha Sanha No. 841 at 12.05 hours. Station Officer Incharge R.K.
Bajpai, Sub Inspectors D.S. Baghel and D.N. Nagvanshi, Head Constables
Ramashanker Dixit and Ramprasad ‘Mishra, Constables Dinesh Singh,
Ramkaran and Durjan Singh proceeded towards District Court, Bhopal. Dead
body was lying in front of the Court of Railway Magistratc and behind the
Chambers of Chief Judicial Magistrate. Dead body was sent for post mortem
to Hamidia Hospital, Bhopal where post mortem was performed. Complainant
Razi Ulla Malik was taken to police station Shahjahanabad where he submitted
a written complaint. On the written complaint, FIR was recorded. Razi Ulla
Malik was also arrested for the crime in the cross case in Sessions Trial No.

-379/96.

Since, both thé crimes have been committed in the same incident and
same place, therefore, both the appeals are decided by this common judgment.

4.  In Sessions Trial No. 379/96, it is alleged that Sessions Trial No. 379/95
(State vs. Mukhtyar Malik and others) was fixed for recording evidence on
10.7.96. On the date of incident, Munne Painter along with witness’ Munnu,
Rais Nai, Salim Baba, Salim Bucha and Babu Bhai reached the Court at 10.30
AM. Munne Painter was sitting outside the Court room in the gallery. Around
11.45 AM, Mukhtyar Malik, Razi Ulla Malik, Sheru Nepali, Aasif Mamu and a
boy wearing red shirt reached .outside the couit room. Razi Ulla "Malik"
exhorted ‘“WRY It FI, WA F 3T, ¥ F1E.H FAue I . On this exhortation, the
boy wearing red shirt and Aasif Mamu took out theit knives and Mukhtyar

* Malik and Sheru Nepali took out their revolvers. Mukhtyar Malik and Sheru
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Nepali started firing from their fevolvers. Munne Pamter went inside the court
room of II1 Additional Sessions Judge. All the accused persons started beating
the complainant by their respectlve weapons, which resulted into the death of

- Salim Baba and Salim Bucha. Constable Amar Bahadur caught Sheru Nepali

along with his pistol o the spot. Aasif Mamu, who was injured in the incident,

got himself admitted in R K. Hospital and. Research Centre, Indrapuri, Bhopal
under the fictitious name of Rashi son of Karim. Written complaint was lodged-
by Mujaffar Hussain at the police station Shahjahanabad. On the information,

FIR was recorded. Chief Judicial Magistrate also intimated about the incident
on telephone to police at police station Shahjahanabad. On receiving.
information, police officers proceeded to the District Court building and Shri
R K. Bajpai, Station Officer Incharge seized pistol with five live cartridges
and two empties from respondent Sheru Nepali. Dead body lying beliind the
court room of I1I Additional Sessions Judge was sent to Hamidia Hospital for
post mortem. Blood inside the courtroom of IH Additional Sessions Judge, two
pairs of slippers lying in the veranda outside the courtroom along with three
empties and three bullets were seized. Razi Malik and Guddu Jadugar were
arrested on the same day. Statements of Sharad Charan Dubey, T.I. of Police
Station Talaiya, Constable Amar Bahadur, Constablc Ramesh, ASI Lavkush

- Sharma, clerks Smt. Rajak K. Kurup and Ramchandra sharma, court peon -

Mohanlal and Mazhar, Badshah, Sadiq, .Sajid, Haseen, Salim Kela, Krishna
Kumar and Horilal were recorded. In both the cases charges were framed and
the trial Court after recording the evidence acquitted the respondents.

5. +Counsel for the appellant-State submitted that overwhelming -evidence is
led by the prosecution to prove its case beyond reasonable doubt’ and the
acquittal recorded by the trial Court deserves to be set aside. Counsel for the
State read over entire evidence in both the cases and submitted that a gang
war took place inside the court premises and some of the accused persons
were caught on the spot. He submitted that prosecution has also proved the
presence of all the accused persons on the spot. He submitted that . the
reasons, assigned by the trial Court for acquitting the respondents, are
perverse and contrary to the evidence on record. He submitted that
respondents.in both the appeals are liable to be punished for committing the
respective murders. He submitted that the judgmerit of acquittal suffers from
material irregularity and improper appreciation of evidence. Hé submitted that
on perusal of the evidence on record, it is apparent that the reasons assigned
by the trial Court are against the law and evidence on record. He submitted
that the judgment in both the sessions trial be set aside and respondents be

* convicted for the respective offences committed by them and be sent to jail.

6.  On the other hand, cbunsel appearing for the respondents in both the
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appeals’ strenously argued that the prosecution evidence is-self contradictory

ﬂd subniitted that the presence of eye-witnesses on the spot is doubtful and

they -were not present on spot It was further submitted that- accused
Mukhtyar Malik was not present in the court as an apphcatlon was filed on his

. behalf for his exemptlon from personal appearance in the Court. It is subsnitted
that there is-omission of material points in the deposition of the eye-witnesses.
The eye witnesses are not reliable and the trial Court has considered the
evidence on record in- right perspective and has rightly acquitted the
respondents. It is further submitted. that there are material omissions and
contradictions in the statements of the witnesses from' their previous
statements recorded under S.161 of the Code of Criminal Procedure and eye
witnesses. have not witnessed the incident. They submitted that the. injuries
caused to the deceased have not been corroborated by the eye-witnesses. FSL
report belies the prosecution case and FIR is not admissible in evidence. It is
contended that no reasons have. been assigned by the prosecution for not
" recording the Dehati Nalishi on the spot. Since it'was a case of free fight
between the two groups, therefore the Court is required to consider the

individual act of each accused and it is not a case of formation of urnlawful -
~ assembly and thercfore offence under sections- 147, 148 and 149 of IPC is not .
made out. It is further pointed out that actual offenice has’ been committed by

somebedy -else and the real assailants have escaped from the spot - and
respondents have been falsely implicated. The evidence of the witnesses is not
at all reliable, therefore the -trial Court has not committed any error in
. acquitting the respondents.

7. It thay be mentioned that in Sessions Trial No. 383/96 trial Court has
recorded findings in paragraph 19 of the ]udgment It appears that some video
cassette was prepared, regarding the manner in which incident has occurred,
by the police. The video cassette was not filed along with the Challan papers.
Administration had decided to show the video recording on television, whereby
police wanted to describe the manner in which the incident had occurred.
However, airing of said cassette on television was stayed. From the record, we
find that the cassette was called by the then Chief Judicial Magistrate from the
district administration. On that day i.e. on 10.7.96, three offences were
registered at the police station Shahjahanabad and during remand proceedings,
Shri M.D. Jambulkar, the then Additional Chief Judicial Magistrate, directed
the police to produce the cassette in the Court which was viewed by Mr.
Jambulkar and he wrote some comments about the ‘cassette and the cassette

was kept by him in his Court. The cassette was also seen by the Presiding

Officer of the trial Court after hearmg the arguments and before deciding the
«case. The cassette was called from the Court of Shri Jambulkar, A.C.J.M.
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8." 1In the opinion of this Court, it was not necessary for the trial Court to
look into the cassette nor consideration of that cassette was required for the
trial of this case. Any video cassette which was not shown to anyone and
which remainded in the custody of Additionhal Chief Judicial Magistrate, will
have no relevance on the facts of this case. It shows that Mr. Jambulkar has
taken some extra interest in the matter. There was no need for the trial .Court
to view that cassette as it was not exhibited before the Court, either by the
prosecution or by the defence. The cassette is not the part of Challan papers.
Counsel for the State submitted that the trial Court has mentioned in paragarph
22 of the judgment in Sessions Trial No. 383/96 that it has examined the case
after viewing the cassette. Trial Court has mentioned in paragraph 22 of the
judgment that the cassette was prepared at the remand stage when the
accused persons were in the custody of police, they were called at the spot’
and were made to do what is shown in the video cassette, imporant witnesses
were present at that time on the spot and they have also participated in the
preparation of the cassette and police personnels have been shown collecting
blood from the spot in the cassette. Trial Court held that the video cassette
forms the part of investigation. Trial Court held that local administration has
prepared film of the incident with intention to tutor the witnesses. Trial Court
before writing the judgment has viewed the cassette and passed the judgment
of acquittal.

9. Now-a-days, it has become a practice of the media that whenever any
incident occurs, some video film about the incident is shown on different news
channels and the view point of the journalist and his imagination about the
incident is shown on television and such video clip bears no resemblance with
the truth. In fact the truth is to be evaluated by the Court after scrutinising the
evidence on the record and not from extraneous material. There was no
reason for the trial Court to consider the cassette. It appears that the trial
Court proceeded with the judgment with a biased mind after viewing the video
cassette, which is not the film of actual incident, but is only a sort of drama
about the manner in which the incident occurred. The manner in which the
incident occurred is required to be determined by the trial Court after
scrutinising the evidence on record. It is the duty of the trial Court to sift the
grain from the chaff. Therefore, ignoring the video cassette, we proceed to
examine the evidence on record.

10. In sessions trial no. 383/96, complainant PW1 Razi Malik has not.
supported the case of prosecution and has tumed hostile. It is unfortunate that
Razi Malik (PW1) being an Advocate has behaved in this manner and has not
supported the case of prosecution, .though the admitted his signatures on the
written complaint FIR (EX. P/1) submitted by him at the police station. He

\
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stated that the statements were obtained from him under threat by the police
and he¢ has denied written complaint (Ex. P/1). Trial Court has recorded a
finding in paragraph 23 of the judgment that Razi Ulla Malik is an Advocate
and it is not possible that an Advocate will be threatened by the police at the
. police station which is situated very close to. the Court building and it is not
possible to get his signatures on the complaint papers by the police and
prepare a forged complaint. However, in the same breath, trial Court has
recorded a finding that since FIR (Ex. P/1) is denied, therefore Ex. P/1 is not
proved.

11. On examining the deposition of Amar Bahadur (PW2), we find that he
entered the witness box on 21.7.97 after the evidence of Razi Malik. An
objection was raised by the deferce that prosecution has summoned Amar
Bahadur Singh and has not summoned witnesses nos. 2 and 3 mentioned in the
list of witnesses and prosecution cannot be permitted to examine Amar
Bahadur Singh as prosecution cannot examine the witnesses at its own will.

Trial Court adjourned the case for recording the evidence for 23.7.97 oblivious

of the provisions of section 309 of Cr.P.C. It may be mentioned that there is no
provision in the Cr.P.C. that the witnesses will be examined by the prosecution
in a particular.manner or the witnesses must be examined in seriatum as per
the list of witnesses. Section 309. Cr.P.C. lays down that when the witnesses
are in attendance, no adjournment or postponement shall be granted without
examining them except for special reasons to be recorded in writing. Thus,
there was no occasion for the trial Court to adjourn the case for recording the
evidence of Amar Bahadur Singh (PW2). The manner in which the recording
of evidence was adjourned, discloses lack of knowledge of the Presiding
Officer about the procedure laid down under section 309, Cr.P.C. Court is duty
bound to record evidence of witnesses present in Court and case shall not be
adjourned without examining them except special reasons to be recorded in
writing,.

12, Amar Bahadur (PW2) stated that he came to the Court on 10.7.96
" around 11.30 AM to deliver the "Dak". The papers of "Dak" were kept by him
in the Court of Chief Judicial Maglstrate Then he proceeded towards the
office of Public Prosecutor to deliver the papers. After delivering the "Dak" in
all Magisterial Courts, he proceeded towards the Court of Sessions and when
he reached near the office of Nazarat, he heard the gun shot sound coming
from the side of the court of . ADJ. He saw that Munne Painter, Sajid, Salim
Kela, Assu Bambaiya, Sadig, Salim Baba, Salim Bucha and others were
fighting with the gang of Razi Malik. The gang of Razi Mullik consited of his
nephew Mukhtyar Malik, Aasif Mamu and Sheru Nepali. There was one more
person in the gang of Razi Malik who could not be identified by him. He
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deposed that the accused persons present in the Court are the members of the
gang of Mumne Painter. This witness deposed that he cannot say positively
about the arms carried by each accused. However, the accused persons were
armed with pistol, revolver, knives etc. After the gun shot fire, due to panic,
people started running here and there. He deposed that on account of panic,
people started running here and there. At that time police personnels present in
the Court reached the spot. As both the groups saw police coming on the spot,
they started running from the. spot. This witness caught Shern Nepali outside
the Court of III Additional Sessions Judge who was armed with a pistol. He
deposed that Sajid was caught by constable Anand Pandey. In the incident
Salim Baba, Salim Bucha and one more person died.

13. Thus, this witness Amar Bahadur (PW?2) has categorically deposed that _
he caught Sheru Nepali on the spot. After catching Sheru Nepali, he was
handed over to Shri Bajpai, Station House Officer of Police Station
Shahjahanabad. Shri Bajpai has seized the pistol from the possession of Sheru
Nepali in his presence. Constable Anand Pandey produced Sajid before Shri
Bajpai along with knife. Constable Sambharao Ji Patil caught Sadiq who was
produced before Shri Bajpai along with knife. Thus, all the three accused were
arrested on the spot and their respective weapons were seized. He deposed
that at the same time Badshah and Mohsin Haseen were also brought by the
police. He deposed that Munne Painter was caught inside the courtroom of I
ADIJ. Salim Baba was lying dead near the witness box in the courtroom of I
ADIJ. This witness was subjected to long cross-examination, but he remainded
+ firm about catching Sheru Nepali on the spot and the act of all the accused
persons. It may be mentioned that when his evidence commenced on 23.7.97,
the Court adjourned the case at 4.35 PM, though the Court working hours are
up to 5 PM. Though, the trial was fixed for recording evidence on 10.9.97,
11.9.97 and 12.9.97, but the trial Court proceeded on leave on 10.9.97 and the
case was adjourned for 24.9.97. On 24.9.97 the case was again adjourned for
13.10.97 and his evidence was then recorded on 13.10.97, approximately, after
three months. No reasons have been assigned by the trial Court for adjourning
the case for a long date, whereas under section 309, Cr.P.C., the Court was
required to proceed with trial as expeditiously as possible and continue it day to
day. This witness was also asked about the video cassette recording which
was denied by this witness. However, in spite of repeated opportunities to the
defence by adjourning the case; this witness remained firm on the point that
Sheru Nepali was caught by him on the spot who was armed with a pistol and
incident was seen by him. He was fitm about the role of each accused. ’

14. PW3 Sheru and PW4 Aasif have been declared hostile by the
prosecution as they have not supported the case of prosecution.
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15. PWS5 Sambha Ji Rao Patil-deposed that on 10.7.96 he was carrying on his
work in the Court of Sessions Judge. Around 12 noon, he heard gun shot sound
coming from the side of the Court of III ADJ.'Hearing the. gun shot sound, this
witness came out of the court room and saw that those who were standing
~ outside the court room were rushing inside the court ropm. He came out of the

_court room and saw that Munne Painter along with his gang and Razi Mulla
along with his-gang were firing at each other. They were also using knives.
Munne Painter was accompanied by Salim Baba, Salim Buche, Salim Kela,
Sadiq, Sajid, Mazhar Painter and Guddu Jadugar, Razi Mulla was accompanied
by Aasif Mamu, Sheru Nepali and Mukhtyar Malik. He admitted that Salim
Baba and Salim Bucha died in the incident. He admitted that Salim Baba died
inside the courtroom of III ADJ. He saw that some of the accused persons
were running towards Court of District Judge armed with knives. He ran
towards them and when the accused persons saw him, then some of them ran
towards the back side from the gallery near the Court of III ADJ and one
person amongst them jumped from the balcony near the courtroom of I ADJ
to the ground floor. He deposed that Sadiq was armed with knife and was
running down from the stair case. He ran after Sadiq and caught him. Sadig
attempted to attack him, but he caught him with his right hand and brought him
downstairs and locked him in the lockup. He returned back to court of
Sessions Judge and after some time, around 12.35 PM, TI of Shahjahanabad
Police Station Shri Bajpai came and called him. He handed over the knife
snatched from the hands of Sadiq to Shri Bajpai. The seizure memo (Ex. P/6)
was prepared and was signed by him. In the cross-examination, this witness
admitted that since he was sitting inside the courtroom, he was not in a position
to see the person who had fired gunshot either from pistol or revolver. This
witness was cross-examined regarding the manner in which knife from Sadiq
was seized. He deposed that while catching Sadig, he received injuries in his
finger. He denied the suggestion of the defence that he had inflicted injury in
his fingers. He was also cross-examined on the question of video recording
and he denied about video recording by the district administration of Bhopal in
his presence.

16. PW7 Lavkush Sharma was holdmg the post of Assistant Sub-Inspector
of Police. He deposed that a gang war was going on between the gang of
Munne Painter and Razi Ulla Malik. He deposed that Mukhtyar Malik was
armed with revolver, Aasif Mamu was armed with pistol, Salim Baba was
armed with revolver and others were armed with knives. He chased Sajid and
caught him near the court of Railway Magistrate. In the examination-in-chief
he stated that Sajid was caught near the Railway Court. Thus, from his
deposition, it is apparent that Sajid was caught in the court premises and
arrested when police reached the district Court building.
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17. PW8 Surendra Nath Tiwari, ASI of pohce deposed that Assu Bambalya ’
and Salim Kela were diagging one boy wearing réd shirt towards the gallery
on the backmde of the court room. Badshah and Haseen were running
downstairs. Both the accused were caught by this witness and Ramesh
Dibey. His evidence remained inconclusive on 15.10.97 and his evidence was
again recorded on 7.12.98 after a year and was concluded on 7.12.98.

18. ) PW9 Mukhtyar Malik has not supporteci the case of prosecution.

19. PW10 Smt. Kurup, court reader of the court of IIl ADJ deposed that
.aréund 12.noon, she heard the gunshot sound outside the courtroom and one
man entered the courtroom and ran inside the Chambers of the Presiding
Officer Smt. Aradhana Choubey. That man was "Munne Painter. He was
. witness. in Sessions Trial-No. 379/95. In the cross-examination, she admitted
that Presiding Officer Smt. Aradhana Choubey reached the Court around 11
AM and on hearing the gunshot sound, she retired in her Chambers. She also
admitted that on that day, case was fixed for recording evidence in the case of
Mukhtyar Malik. At the time of incident the Pres1dmg Officer was inside the -
- chambers and not in the court room.

20. Process writer of the Court of III ASJ, PWll Ramchandra Shiztma.
deposed that.on hearing the gunshot sound, court Moharrir Kamal proceeded
to. bolt-the doors of the-Court room from inside,. but one man who was
‘bleeding, entered the courtroom and stood near the window for. five minutes
and fell down. He was carried by the police. He admitted that at the time of
“incident Smt. Aradhana Choubey, Presiding Officer was not s1tt1ng on the dias,
but was sitting inside the chambers.

21.. Court peon of the Court of IIT ASJ, PW14 Mohan deposed that around
11.45 in-the mornirig, he was sitting inside the courtroom when he heard the
gunshot sound, and one man who was bleeding entered the courtfoom and then
. doors of the courtrocom were ‘closed by a policeman. Injured man fell near the
witness box and died. He admitted.in the cross-examination that after: gunshot .
sound, Munne Painter entered the chambers of the Presiding Officer and was -

- arrested inside the chambers of Presiding Ofﬁcer' Smt. Aradhana Choubey.

22. Thus, from the evidence of these witriesses, it is clear that Presiding
. Officer Smt.” Aradhana Choubey, TIT Additional Sessions Judge has not seen -
" the incident as she was sitting inside her chambers and was not on the dias and
- ordershect oni that date, was written, after-the incident. Ordersheet dated
10.7.96 (Ex. P/44) is filed in Sessions Trial No. 379/96 and the certified copy
of the applications filed under section 317 Cr.P.C. for exemption from personal -
- appearance of Mukhtyar Matik is filed as Ex. P/45 and Ex. P/46 respecnvely
On perusal of Ex. P/45 which is the certified copy of the application filed in
Sessmns Trial No. 379!95 we find that the time of ﬁhng of - apphcatlon
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mentioned in the application is 12.30 PM. Another application is filed in
Sessions Trial No. 449/94 on 10.7.96 which is Ex. P/46 and the time in that -
application is mentioned as 11.45 AM. The plea of alibi is taken by Mukhtyar
Malik on the ground that before the incident, an application was filed by him .
that he is under the threat for his life and a conspiracy was hatched against
him and a:case is registered at Police Station Talaiya, therefore he may be
pcmntted to appear through his counsel. In Ex. P/45 time of filing of the
application is mentioned as 12.30 PM and is received by IH Additional
Sessions Judge, Bhopal whereas Ex. P/46 is-said to be filed at 11.45 AM and
is filed in the Court of I Additional Sessions Judge, Bhopal. There is no
provision in the rules and orders to mention the time of filing of the application.
In the ordersheet dated 10. 7.96 (Ex. P/44), the time is mentioned as 3,30 PM.,
It is mentioned in the ordersheet that a query was sought whetehr all the
accused are present in the Court or not and around 11,30 AM, intimation was'
received that-all the accused are not present in the Court and only one witness
» Mujaffar Hussain was present and then the incident occurred between .12.10
to 12.15 PM and one person died inside the court room and witness Mujaffar
Hussain was taken in the police custody. Thus, ordersheet was written after
the incident. Therefore, the application was filed with an oblique motive to get
the plea of alibi for Mukhtyar Malik. Even on perusal of the application, it is
apparent that the application was written after the incident in order to create
alibi of Mukhtyar Malik. Smt. Aradhana Choubey is examined as- PW 27 in
Sessions, Trial No. 383/96 and she stated that she has mentioned about the
incident in the ordersheet of Sessions Trial No. 379/95 and she admitted that
her statement was not recorded by the police. In other trial, shc was examined
as-a Court witness and has given identical evidence.

23. PWI15 Ramesh Dubey, constable stated that he was summoned as a
witness on 10.7.96 by the Court of V Additional Sessions Judge in a case
under N.D.P.S. Act. He reached the court around 11.15 to 11.30 AM and told
court Moharir about his presence. He was accompanied by head constable
Surendra Nath. He stood outside the office of Nazir with head constable
Surendra Nath and started talking to him. Then around 12 noon, both of them
heard gunshot sound near the court of Shri Mishra ADJ and then saw the
fight. Among the fighters he identified Munne Painter, Mazhar Painter, Guddu
Jadugar, Salim Kela, Badshah, Sajid, Sadiq, Salim Bucha, Salim Baba, Haseen
and Assu Bambaiya. Other gang consisted of Razi Malik, Mukhtyar Malik,
Sheru Nepali, Aasif Mamu and a boy wearing red shirt. There was exchange
of abuses and exhortation to kill each other by both the parties. Munne Painter |
and Razi Malik exhorted .to beat each other. Salim Kela was armed with
revolver, Sheru Nepali was armed with pistol and Mukhtyar Malik was armed
with revolver. Members of the gang of Mukhtyar Malik were dashing Salim
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Bucha against the wall, Boy wearing red shirt was caugflt by Mazhar Painter,
Guddu Jadugar, Sadiq and Sajid and was being dragged towards the gallery,
Assu Bambaiya also caught the boy wearing red shirt. Badshah and Haseen
were stabbing Aasif Mamu with knives. Sheru Nepali shot Salim Baba which
hit him in his chest and he entered the courtroom of Smt. Aradhana Choubey,
III Additional Sessions Judge. Mukhtyar Malik also shot Salim Bucha by his
revolver and bullet hit him on his back. Munne Painter entered the courtroom
of III Additional Sessions Judge. This witness caught accused Haseen on the
staircase situated between the courts of I ADJ and III ADJ. Constable
Surendra Nath caught Badshah, Haseen and Badshah were armed with
knives. They brought them upstairs where other constables were sitting with
Sheru Nepali. Sehru Nepali was armed with pistol. Shri Bajpai, T.I. of Police
Station Shahjahanabad reached the spot within 5 to 7 minutes and seizure
memo of knives from Badshah and Haseen which bears the signatures of this
‘witriess. In paragraph 5 of his cross-examination, this witness deposed that he
had informed Shri Bajpai that Mukhtyar Malik was armed with revolver, but he
stated that he could not see the clothes womn by Mukhtyar Malik. This witness
has admitted that earlier he was posted in "Gunda-Squad" and during his
posting in the "Gunda-Squad”, he had gone tc the house of Munne Painter and
other accused persons. He had seen Mukhtyar Malik shooting Salim Bucha on
his back. ' ‘

24, PW16 Sharad Chand Dubey deposed that five anti social elements were
running down stairs and he saw that Salim Kela was carrying revolver in one
hand and knife in other hand. He was accompanied by a boy wearing grecn
pant and white shirt armed with a revolver. Other two boys were armed with
knives. He attempted to stop them, then Salim Kela attacked him with knife
which injured his index finger and all the four accused ran away from the spot.
When he chased them, Salim Kela fired at him from his revolver. Then, he
fired at Salim Kela from his service revolver but Salim Kela ran out of the
Court premises towards Babe Ali Stadium. Then, Salim Kela started firing at
him and attempted to run in an auto rickshaw which was stopped by him on
the point of knife, This witness in order to save auto rickshaw driver, fired at
Salim Kela which injured him on his chest. He seized knife and revolver from
Salim Kela. Salim Kela was sent to Hamidia hospital where he was treated.
The evidence of this witness was adjourned on 16.12.97. He was examined on
17.12.97. After 17.12.97, his evidence was recorded on 13.1.98 and after
13.1.98, he was examined on 14.1.98 and his evidence was concluded on
19.1.98. '

25. Now we consider the eye-witness account in Sessions Trial No. 379/96.
26. Mujaffar Hussain alias Munne Painter entered the witness box as PWI.
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He deposed that somebody had fired at him, but he could not see the persen
who fired at him. He stated that he was told that Mukhtyar Malik had fired at
him. This witness deposed that he reached the Court of Il ADJ exactly at 11
AM and was sitting inside the  courtroom. Around 1130 AM case of
Mukhtayar Malik was called by the court peon, but none of the accused were
present. Then he heard gunshot sound outside the courtroom. At that time, his
advocate Shri Israr ‘Ahmad and Shri J.P. Gupta were also'present in the
courtroom and he saw one man entered the courtroom and fell down. He was
locked inside the chambers of Presiding Officer Smt. Aradhana Choubey
when she was sitting inside. He told her that he came to attend the hearing,
but on account of fear for his life, he entered her chambers. Around 12.30
AM, Aradhana Choubey called the police and directed them to leave him at his
residence. Then around 15 to 20 police personnels including senior officers

took him to police station Shahjahanabad. He denied witnessing the incident,. .

and admitted that at the time of 1n01dent Presiding Officer was inside the
chambers.

27. PW?2 Mazhar Hussain, PW3 Badshah, PW4 Sadiq Khan, PW35 Sajid,
PW6 Haseen, PW7 Guddu Jadugar and PW8 Salim alias Salim Kela have not
supported the case of prosecution. Thus, complainants in both the cases, who

are-accused in counter cases have not supported the case of prosecution and -
it appears that they have settled the dispute themselves so that they are '

acquitted and the crime committed in the court premises can go unpunished.

28. Amar Bahadur Singh (PW9), constable is an eye-witness. He has
categorically deposed that Mukhtyar Malik fired at Salim Bucha. Salim Bucha
ran towards the gallery on the backside of the Court of IV ADJ. Sheru Nepali
shot Salim Baba by revolver from front side. Munne Painter was standing on
. the spot and he ran inside the Court of III ADJ. Injured Salim Baba also ran
after him and fell near the witness box. Then, this witness ran to the Court of
III ADJ. There was stampede. Othet police personnels also reached the spot.
This witness caught Sheru Nepali who was armed with pistol. The Pistol was
loaded with five live cartridges, out of which one cartridge was in the
chamber. The pistol was seized from Sheru Nepali. Two empties were also
seized from the pocket of Sheru Nepali, Razi Malik and Sheru Nepali were
arrested. This witness was cross-examined about the colour of clothes worn
by Salim Baba, Salim Bucha, Aasif Mamu and Sheru Nepali. He replied that
he does not remember the colour of clothes worn by the accused persons. It
may be mentioned that evidence of this witness was recorded on 17.10.97 and
the incident occurred on 10.7.96, after approximately one year and three
months. After 17.10.97, he was administered oath on 25.11.97. This witness

was again examined on 18.12.97 and then on 19.12.97 and thereafter on

-
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22.1.98. He was examined on various dates to shake his testimony, but he
remained firm that he has seen the incident and he caught Shern Nepali on the
spot. ' '

29. Constable Balram Singh Pethari (PW11) deposed about the act of .
accused persons. PW12 ‘Surendra Nath Tiwari is also an eye-witness., He
deposed about the gang war between two gangs headed by Munne Painter and
Mukhtyar Malik. This witness deposed about the presence of Mukhtayar
Malik on the spot. He deposed that Sheru Nepali had shot Salim Baba and he
canght Badshah.and Ramesh Dubey caught Haseen on the spot and they, were
brought upstairs. Evidence of this witness started .on 23.1.98 and after
conclusion of evidence, he was reexamined on 5.1.99 and his evidence con-
cluded on 5.1.99.

30, PW17 Ramesh Dubey deposed about the fight between two groups.

31. In the light of the evidence of eye-witnesses in both the cases, the
reasons of -acquittal given by the trial Court in both the sessions trial are
considered.

32. Trial Court has mentioned in paragraph 15 of the judgment in Sessions
Trial No. 379/96 that after -the evidence was closed, Presiding Officer
inspected the spot and prepared a spot map in presence of parties. It is also-
mentioned that spot was inspected by the Presiding Officer in the presence of
the counsel for respective parties. But the 'map prepared by the Presiding
Officer does not bear s1gnatures of the counsel for the parties. No date is

mentioned in the map. Though it is mentioned in the judgment in paragraph 15

that the spot was inspected by the trial Court after the arguments of the case
was over and before delivering judgment. On perusal of the ordersheets in
Sessions Trial No. 379/96, we find that no ordersheet is written by Presiding
Officer for local inspection,

33. Arguments were concluded on' 15.7.99. On that day, State Government
had engaged Public Prosecutor Shri Jai Singh, Senior Advocate from Indore to
argue the case and request was made that since senior Advocate is required
to come from Indore, the case be fixed for arguments between 26.7.99 and
30.7.99. Prayer was rejected on the ground that written arguments have been
submitted and Special Prosecutor Shri P.K. Shrivastdva engaged earlier has
argued the case on different dates for about 3.15 hours. Case was closed and
reserved for judgment on 15.7.99. Trial Court. has not fixed the date of
judgment while closing the case on 15.7.99. On 31.7.99, trial Court viewed the

video cassette which was produced by Police Station. Shahjahanabad during
remand proceedings.

34, On perusal of the record we find that there is no ordersheet to suggest
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that the trial judge has decided to hold the local inspection. There is nothing on
record to suggest that local inspection was necessary. Ordersheet is silent
about the local inspection by the Presiding Officer in presence of parties.
Normally whenever local inspection is carried out in presence of the parties
and notes of inspection are prepared, its copy is supplied to counsel for the

parties free of cost. An opportunity ought to have been given to counsel for

the parties to address the Court on the notes of Presiding Officer. Normally
the object of local inspection is to enable the Judge to understand correctly the
‘topography of the spot in which offence is alleged to have been committed. We
may hasten to add that place of incident was the Court building itself where
Presiding Officer was-holding court sitting every day throughout the year.
Thus, the spot map.prepared by him will not form part of the evidence as he
has not prepared notes of inspection and given it to the parties and the local
inspection carried out by him carnnot take place of evidence and the Presiding
Officer cannot be a witnéss of the case. Spot map prepared by the Presiding
Officer does not bear any date or signatures of the counsel for the parties.
Trial Court on the basis of spot map has proceeded to decide the case.

35. Two facets weighed in the mind of the trial Court while rejecting the
case "of prosecution namely : (i) video cassette prepared by the local
administration and (ii) the spot map prepared by the Presiding Officer and his
unwritten opinion which was in his mind that it was not possible for the
witnesses to see the incident. '

36. The map prepared by the Presiding Officer has not been exhibited nor
the witnesses have been confronted with it. Section 310 of Cr.P.C. provides
that any Judge or Magistrate may, at any stage of inquiry, trial or other
proceeding, after due notice to the parties, visit and inspect any place in which
an offence is alleged to have been committed, or any other place which is in
his opinion necessary to view for the purpose of properly appreciating the
evidence. given at such inquiry or trial, and shall without unnecessary delay
record a memorandum of any relevant facts observed at such inspection. If
further provides that such memorandum shall form part of the record of the
case and if the prosecutor, complainant or accused or any other party to the
case, so desire, then a copy of the memorandum shall be furnished to him free
of cost. Thus, under section 310, Cr.P.C,, the Presiding Officer can inspect the
spot at any stage of the trial and shall record a memorandum of any relevant
fact observed by him at the spot. In this case, ordersheets do not disclose that
the Presiding Officer, after notice to the parties, has inspected the spot and has
prepared a memorandum of relevant facts observed in such inspection. On the
contrary, he has prepared a spot map, whereas spot map (Ex. P/13) filed by
the prosecution is already on record, coupled with the fact that the place of

4
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incident is the district: Court building. As such, dlspute regarding correctness of
the spot map prepared by the investigating officer could be raised by the
defence during his cross-examination. Spot map (Ex. P/13) is prepared by the
investigation officer on 10.7.96 in presence of two witnesses. No reasons have
been assigned by the trial Court for not considering the spot map (Ex. P/13)
filed by the prosecut:on along with challan papers. Though, it’ 15 written in the
Judgment that map was prepared by the Presiding Officer in presence of
counsel for both the parties, but preparation of the map in presence of parties
creates doubt as it has not been signed by the counsel for the parties and the
spot map does not bear any date on which it was prepared. In the case of
Keisam Kumar Singh vs. State of Manipur®, it is held in paragraph 13 of the
judgment that normally a court is not entitled to make a local inspection and
even if such an inspection is made, it can never take the place of evidence or .
proof but is really meant for appreciating the position at the spot. The Sessions
Judge seems to have converted himself into a witness in order to draw full
support to the defence case by what he may have seen. Similarly in the case
of Pritam vs. State af Punjab? it is held that a Magistrate is certainly not
entitled to allow his view or observation to take the place of evidence because
such view or observation of his cannot be tested by cross-examination and the
accused would certainly not be in a position to furnish any explanatlon in
regard to the same. Division Bench of the Nagpur High Court in the case of
Daljit Singh vs. Emper0r3 has held that an inspection note by a Magistrate is
not evidence and is nothing more than a record made by the Maglstrate o
enable him to understand better the evidence to be recorded. He is entitled to
embody in his note only facts observed by himself on the spot and not him’
there. Recently in the case on State of M.P. vs. Mishrilal* it 1s held in
paragraph 9 of the judgment as under :

..... the learned trial Judge made a spot inspection on 11.3.1991
under section 310, Cr.P.C. However, the trial Judge did not -
choose to record the memo of inspection. The judgment was
delivered on 16.3.1991. What had prompted the learned ‘trial
Judge to have recourse to spot inspection was not spelled out
because no memorandum of inspection was prepared. But is is _
.clearly suggestive of deficiency of evidence with regard to place
of occurrence. In such a situation, it was incumbent on the part
of the learned trial Judge, to have recorded the memo of
inspection for proper appreciation of thé inspection.
Undoubtedly, the mandatory prov:smn has not been followed by
the trial Court."

(1) AIR 1985 SC 1664 - (2) AIR 1956 5C 415.
(3) 1938)39 CrlJ9z . "+ (4) AIR 2003 SC 4089
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-37.  Even otherwise the map prepared by the trial Court will not form part of
the record or evidence unless witnesses are confronted with the map and
specific question is put to them that it was not-possible for the eye-witnesses
to see the incident. Presiding Officer has not given any reason for carrying out
local inspection particularly when the incident has occurred in the” Court
building itself. As such counsel for the parties and the parties appearing in the
case had full knowledge about the location and question could be put to the eye
witnesses that it was not possible for them to see the incident. Therefore the
map-prepared by the trial Court cannot be taken into consideration for giving
undue benefit to the defence. No order-sheet has been written by the trial
Court giving reasons for holding local inspection nor any notice was given to
the parties to remain present at the time of inspection, Inspection note has not
‘been prepared. The map does not bear signatures of the parties. Therefore,

the trial Court committed grave error in relying upon the map prepared by it
and converting itself into & witness of the incident,

38." It may be mentioned that iri paragraph 18 of the judgment in Sessions
. Trial No. 379/96, trial Court has mentioned that Spécial Prosecutor Shri Jai

‘Singh appeared jn the Court on 29.7.99 who hails from Indore. The date when
notice for spot inspection was sent ‘to Special Public Prosecutor is not
reflected from the ordersheets. On the contrary when prayer was made, by the
Public Prosecutor that Government has appointed Shri Jai Singh, ‘Senior
Advocate, as Special Public Prosecutor and he will argue the case the prayer
was rejected on the ground that previous public prosecutor has argued ‘the
. case for 3 hours 15 minutes and the case was closed on 15.7.99. Therefore,
finding of the trial Court that spot map was prepared in.the presence of Shri
Jai Singh appears to be doubtful. Trial Court has recorded a finding in
paragraph 20 of the judgment that FIR was lodged by Mujaffar Hussain
(PW1) but since both the parties have compromised, therefore lodging of FIR
is denied. Trial Court held that FIR is proved. It is held by trial Court that FIR
is proved by the investigation officer Shri R.K. Bajpai (PW?22):
39. Trial Court in, paragarph 23 has referred to deposition of Amar Bahadur
(PW9) who deposed that group fight was going on between the two gangs and
Mukhtyar Mahk was armed with revolver who fired at Salim Bucha. Sheru
Nepali fired at Salim Baba from the front side of Salim Baba. In the cross-
examination, this witness deposed that Salim Bucha and Mukhtyar Malik were
facing each other and Mukhtyar Malik had fired at Salim Bucha. Trial Court
referred to evidence of PW11 Balram Pethart who deposed that Mukhtyar
Malik shot Salim Bucha on his back. Simlarly Surendra Nath Tiwari deposed
that Salim' Bucha was shot from behind. by Mukhtyar Malik when he was
" running and the bullet hit him on his back. Similarly Lavkush Sharma (PW14)

w*
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deposed that Mukhtyar Malik was armed with revolver. Amar Bahadur
deposed that Sheru Nepali had shot Salim Baba on his chest. Surendra Nath
Tiwari has also deposed that Sheru Nepali has shot Salim Baba on his chest.
Trial Court has recorded that all the three witnesses have given contradictory
statements. Amar Bahadur deposed that Salim Bucha and Mukhtyar Malik
were facing each other when the gun was fired whereas Surendra Nath
Tiwari and Ramesh Dubey (PW17) deposed that bullet fired by Mukhtyar
Malik hit on the back of Salim Bucha and trial Court held that there are
material contradictions in the evidence of eye witnesses.

40. Dr. D.S. Badkur (PW13) has performed post mortem of Salim Baba.
Post mortem report is Ex. P/19. He found following ante mortem injuries on
the body of deceased Salim Baba :

1. Impact abrasion 3 x 1.5 cm ovel on left forehead at hair
notch, dirccted downwards and slightly medially, fresh.

2. Impact abrasion 2 c¢m dia, on posterolateral aspect of right
forearm, 4 c¢ms below the level of cubital fold.

3.  Firearm wound of entry 0.5 cm in diameter, situated on

back of right side of chest, 49.5 inches above the heel, and 7.5

cm right to posterior mid line and just medial to inferior angle of
scapula. Margins are inverted and abraded. Abrasion collor

measured 2-3 mm in width. The track has passed through the
9th intercostal space' into the pleura, lower lobe of lung,

diaphragm, upper surface of right lobe of liver and in the anterior

abdominal wall upto.subcutaneous tissues in epigastrium. The

organs are lacerated in 8 cm wide area in the track. A swelling

4 cm dia present in the epigastrium, 48" above the heel, 5 cm

right to midline with diffused ecchymosis and a bullet found

lodged in the subcutaneous tissues. Bullet is about 2 cm long and

about 8-9 mm in diameter showing pattérn of lands and grooves

on the surface. It is marked no. 1. Preserved, Right thoracic

cavity full of blood about 2 liters. Bronchial track full of bloody

froth. Track is directed from posterior to anterior above

downwards and medially. Seventh costal cartilage of right side

fractured anteriorily in the track. No evidence of powder blast
found on the body and clothings.

Doctor opined that the chest injury was sufﬁcwnt to cause death in the
ordinary course of nature,

On the same day he performed the post mortem of Salim Bucha. Post
mortem report is Ex. P/20. He found following ante mortem injuries on the
body of Salim Bucha :
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1. Impactabrasion 3 x .5 cm, situated on lateral orbital border
of left eye directed downwards and medially, fresh.

2. Abrasion 3.5 x .3 cm, vertical on anterior aspect of right
shoulder joint, impact type fresh.

" 3. Impact abrasion 2 x 2 ¢m on upper posterior aspect of left
shoulder joint.

4.  Firearm wound of entry 1.5 x I cm, oval situated on left
side of chest wall, 47" above the heel, 6.5 cm left to midline on
6th rib directed downwards with abrasion collor. The abrasion
collor is 0.5 cm broad on medial side and 2-3 mm bread on upper
and lower border. Underneath 6th costal cartilage is fractured, .
track and perforated the pleura, left dome of diaphragm, base of
left lung of pericardium, apex of heart. Track is directed upward
and medially. A contusion 2 x 2 cm found at the vertebral end of
9th rib. The track in the internal organ measured 1.5 to 2.cm in
width (diameter) having irregular margins. A bullet is found in
the left pleural cavity. It is a non jacketed lead bullet of about 1.4
cm length, base is deformed and oval and shows irregular
friction marks all around its surface. It is marked no. 2 at the
base.

Doctor opined that fire arm injury on the chest was sufﬁclent to cause
death in ordinary course of nature.

41. Trial Court referred to injury no. 3 of Salim Baba and injury no. 4 of
Salim Bucha in paragraph 25 of the judgment in the Sessions Trial No. 379/96
and has recorded a finding that the ocular evidence is not corroborated by the
medical evidence. It is significant to note that all the eye-witnesses had seen
Mukhtyar Malik firing at Salim Bucha and Sheru Nepali firing at Salim Baba.
It is not possible for the witnesses to determine. the part of body on which
injuries were caused as all the three eye-witnesses were standing at different
places. It may be possible that when Salim Bucha was attempting to run, bullet
was fired which hit him on the left side of chest wall." Trial Court rejected the
evidence of eye-witnesses on the ground that there are contradictions in their
evidence regarding the part of the body where gunshot injury was received by
the deceased. However, eye-witness account of shotting of deceased Salim
Bucha by Mukhtyar Malik and Salim Baba by Sheru Nepali cannot be

discarded merely on minor contradictions about the place of gunshot injury to

both the deceased. Act of Mukhtyar Malik and Sheru Nepali in firing at Salim
Bucha and Salim Baba is proved by the prosecution beyond reasonable doubt.

42. There are no material contradictions in the deposition of eye-witnesses
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coupled w1th the fact that Wltnesses have categorically deposed that
Mukhtayar Malik shot at Salim Bucha. Reasoning of the trial Court is that

_witnesses are police personnels and they cannot be treated at par with

villagers or illiterate persons. In the opinion of the trial Court, police personnéls

.are clever and intelligent persons and if there are minor contradictions in their

evidence, the same will be fatal to the prosecution. It may be mentioned that

even police personnels are human beings and if they have witnessed the

incident, their evidence cannot be discarded merely on the ground that they are

police personnels. These witnesses have deposed that on hearing the gunshot
sound, they ran towards the spot and saw the incident and saw the fire arms-in’
the hands of Mukhtayar Malik and Sheru Nepali. Witnesses have deposed that
gang war was going on between the two groups. In the circumstances;: it is
not possible for the witnesses to give their evidence with precision about the

" manner in which incident has occurred. Therefore, trial Court has committed
‘. grave error in rejecting the testlmony of these witnesses on minor contradic-

tions.

43, Ballistic expert'.s~report (Ex. P/40) in Sessions Trial No. 379/96 is on
record wherein seized weapons-a 7.62 mm bore pistol, five live cartridges of
the pistol, two used cartridges of the pistol, a 0.32 bore countfy made revolver
with four empties-two of 0.32 bore and remaining of 7.65 bore, a blood

- stained dagger were examined. A9 mm pistol was seized from Sheru Nepali

with live and empty cartridges, a 0.32 bore revolver seized from the possession

- of Salim Kela along with four empties and two live cartridges. Ballistic expert

has opined that these firc arms were used in the commission of offence.

44, As regards, shooting of Salim Baba by Sheru Nepali is concerned, it is
reported that Sheru Nepali is dead. Therefore, the act of Sheru Nepali is not
considered.

45. The trial Court in paragraph 33 of the judgment in Sessions Trial No. 379/
96 has considered the technical irregularities committed by the investigation
officer. Eye-witness PW11 Balram Singh Pethari and PW12 Surendra Nath
Tiwari have. stated that they had immediately narrated the incident to R.K.
Bajpai (PW22) about the incident and seized weapons were handed over to
Shri Bajpai. Trial Court has recorded a finding that it was the duty of Shri
Bajpai to record their oral statements as FIR on the spot, which has not been
done, therefore the trial Court has presumed.that these witnesses had not
narrated the incident to-Shri Bajpai. Shri Bajpai deposed that he has recorded
Dehati Nalishi on the information of Chief Judicial Magistrate and another FIR
was. recorded which-was lodged by Munne Painter and a written report was
lodged by Razi Malik. Therefore the approach of the tnal Court in considering
the techmcal 1rregula.nt1es committed during mvestlgatlon in discarding the case
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of prosecutlon is erroneous. It is"held in number of cases by the apex Court
. that mere irregularities in the investigation will not be a ground to give benefit
to the accused. The court must examine the evidence on record and arrive at
the conclusion regarding act of accised.

46. The act of Razi Ulla Khan and Aasif Mamu is considered. On perusal of

post mortem report of both the déceased we find that none of the deceased
has-suffered incised injuries by knife. Eye-witnesses have deposed that fight
was going on and both the groups were armed with pistols and knives, but the
witnesses have categorically deposed that Razi Ulla Khan, Sheru Nepali and

Aasif Mamu were the members of the gang of Mukhtyar Malik and their-

presence. on the spot is proved by the evidence of prosecution witnesses,
Normally, in a case of free fight, section 149 is not attracted, but when it is
established that the parties had gone to the court where evidence was to be
recorded and Mukhtyar Malik was one.of the accused in the case, his
attending the court armed with pistol along with others armed with daggers
and knives, proves formation of unlawful assembly and common object to
eliminate the witnesses who had gone to depose against them. Therefore,
since they were members of unlawful assembly, therefore all of them are
liable to be convicted under section 302, IPC with the aid of sectlon 149 TPC.

47. As regards acquittal of respondent no.. 1 Mukhtayar Mahk under section
- 25 of the Arms Act is concerned, we find that the approach of the trial Court
is totally perverse and against the settled principles of law. Trial Court has held
that the said weapon was recovered at district Raisen, therefore permission to
prosecute could only be given by District Magistrate of Raisen within whose
jurisdiction the said weapon was seized. The approach of the trial Court is not
only perverse, but discloses lack of knowledge of the Presiding Officer or the
order is passed with an ulterior motive. It may, be mentioned that the crime
was committed at Bhopal and if the accused ran away and was caught
clsewhere and on his discovery the weapon of offerice was recovered in the
adjoining district, then also the District Magistrate of the place where the
.crime was committed will have jurisdiction to grant permission to prosecute
under the Arms Act. Section 39 of the Arms Act lays down that no

prosecution shall be instituted against any person in respect of any offence

under section 3 without previous sanction of the District Magistate. Tt is not in
dispute that sanction to prosecute under the Arms Act is given by the District
Magistrate. On a bare reading of the section, it is apparent that prohibition for
prosecution is without the sanction of District Magistrate. This section does
not prescribe that the sanction must be given by the District Magistrate of the

district where the weapon is seized. Section 25 of the Arms Act relates to

punishment for the offence. Thus, the District Magistrate of the district- where

LU
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the crime is committed will also have jurisdiction to grant sanction. Under the
Arms Rules, "District Magistrate" is defined in rule 2(f) which in¢lndes in
relation to any district or part thereof, an additional District Magistrate or any
other officer specially empowered in this behalf by the Government of the
State concerned. Therefore, trial Court committed error in acquitting Mukhtyar
Malik under section 25 of the Arms Act. Therefore, acquittal of respondent
Mukhtyar Malik under section 25 of the Arms Act is set aside and he is
convicted for the offence under section 25 of the Arms Act. |

48. Trial Court has placed emphasis on the discrepancies between ocular
evidence and medical evidence. Now, it is a settled law that evidence of eye-
witnesses will prevail over the medical evidence, but as discussed above, we
_ find that there is no discrepancy between the ocular evidence and medical
evidence. As regards use of knife is concerned, merely because the injured
- has denied causing injuries to him, respondents cannot get benefit of the denial
coupled with the fact that some of the accused persons are still absconding.

49, Now we consider the reasons for acquittal given by the trial Court in
Sessions Trial No. 383/96. As regards preparation of spot map by the trial
Court is concerned and the finding of the trial Court on the map is concerned,
it- has been discussed in the preceding paragraphs. Trial Court has found that-
both the witnesses namely Amar Bahadur (PW2) and Sambhaji Rao Patil
(PW5) have not deposed about the boy wearing red shirt and which accused
had caused injury to the boy wearing red shirt and therefore their presence on
spot is doubtful. Pw2 Amar Bahadur deposed that he caught Sheru Nepali on
the spot and Sambhaji Rao Patil caught Sadiq armed with knife. PWS
Sambhaji Rao Patil deposed that on hearing gunshot sound, he ran towards the
spot and found that two groups were fighting among themselves and he has
mentioned the names of the persons present on spot. He deposed that he
wanted to catch the accused red handed. He ran after one of the accused and
caught him. He also received injuries. Thus, from his evidence, it is clear that
both groups came to court armed with weapons in order to eliminate the

.opposite group. Another eye-witness PW7 Lav Kush Sharma deposed about
the fight between the two groups and he has mentioned the names of persons
known to h1m who were present on spot. This witness has categorically stated
that Sambhajl Rao Patil was present on the spot..Surendra Nath Tiwari (PW8)
deposed that the dead body was of a person of Fatehpur who was wearing
red shirt. It is mentioned in the Panchayatnama of dead body (Ex.P/16) that a
dead body of an unknown person aged about 28 years is recovered. In its
description it is clearly mentioned that the dead person was a boy who was
wearing red shirt and black jeans. He was wearing action shoes of black
colour. Thus when the witnesses were not knowing the name of the person

-
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wearing red shirt, then not mentioning the name of person wearing red shirt
will not weaken the case of prosecution as the dead body of a boy was found
who was wearing red ‘shirt. -

50. In this case the trial Court has referred to the map which was prepared
by the Presiding Officer without referring to the spot map prepared by the
prosecution. Trial Court has recorded-a finding that it was not possible for the
witnesses' to see the incident. Reasons are not specific that the distance was
so much from the place where they were sitting and it was not possible for
them to reach the spot. As such, the reasons for discarding the evidence of
eye-witnesses is perverse and against the evidence on record. Surendra Nath
Tiwari (PW38) has categorically deposed that the boy wearing red shirt was
dragged by Assu Bambaiya and Salim Kela toward the back side of gallery.
He caught Badshah on the spot and Ramesh canght Haseen. This witness was
standing outside the courtroom of V ASJ in the Veranda. On perusal of the
map prepared by the trial Court, the finding of the trial: Court that it was not
_possible for the witnesses to sce the incident is incorrect as the court rooms
are adjacent. On hearing the gunshot sound, witnesses were in a position to
~ reach the spot within seconds. We have perused the spot map as well as the

map prepared by the trial Court. Finding of the trial Court that it was not

possible to sec the incident by the eye-witnesses is perverese. Eye-witnesses

have deposed that on hearing the gunshot sound, they rushed towards the spot -

and saw the incidert and caught the accused persons present on spot.
Therefore, trial Court's finding that as per map prepared by the Presiding
Officer, it was not possible for'eye-witnesses to see the spot is based upon the
assumption. Even provisions of section 310 of the Code of Criminal Procedure
have not been followed and no memorandum was prepared. Spot map is ExP/2
in Sessions Trial No. 383/96 in which all the courts are shown to be adjacent
to each other. Place from where eye-witnesses have rushed towards the spot
is not mentioned. Therefore, the finding of the trial Court that eye-witnesses
have not seen the incident is its imagination only and is perverse. More so
when it is found that the eye-witness account is reliable and trustworthy.

51. All the accused were caught on the spot. Ramesh Dubey (PW15)
deposed that the boy wearing red shirt was dragged by Mazhar Painter, Guddu

Jadugar, Sadiq, Sajid and Assu Bambaiya. Thereafter deadbody of the boy .

. wearing red shirt has been found on the spot. In the postmortem report of the
deceased (Ex. P/20) it is mentioned that dedd body is of a person wearing red
full sleeve shirt and one black trouser and black belt in the loops. of the trouser.
Deceased received as many as § incised wounds. Injuries are proved by Dr.
Ashok Sharma (PW17). He found following injuries on the body of deceased.

1. Incised wound left elbow vertical. 7x35 cms bony deep. It

.
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has cut radius and ulna upper end undemeath in oblique fashion.

2. Incised wound, radial border of left forearm size 2x0.7 cm,
bony deep, underneath radius has cut transversely mid near
wrist.

3. Incised wound on the dorsum of left hand at knuckle of
little and ring fingers, obliquely vertical size 4x1 cms, bony deep.

4. Incised wound below and lateral to right patella obliquely,
vertical 6x2 cm, bony deep. It has cut the tibia-upper end.

5. Multiple abrasions on left cheeck and left eyelids size
varying from 1x0.5 cms to 0.5 cms dia.

6. Incised wound-at the level of left nipple, 2 cms radial to
nipple vertical size 5x2 cm tapering upwardrs for a layer of 7
¢ms, flapping radially.

7. Stab wound obliquely transverse on left chest radial end °
touching the red line at 7th intercostal space, both end tapering,

_ 6 ems above the costal margin flapping lower border length 6.5
cm x 0.5 cm. Margins clear cut. It has entered into abdominal
cavity by cutting the diaphragm and left lobe of liver and

 stomach through and through intestine and pericardial cavity and
apex of heart directing upwards radially from left to right fora
depth of 15 cms thoreco abdominal cavity full of blood and clots
ecchymoses present.

8. Incised wound on left back transverse, flapping lower
border 15 x 5 cms at the level of L1, radial asid touching mid line
underneath muscles and ribs are cut, bony deep.

All the injuries are caused by sharp cutting object. Seized weapons were: ‘
sent for his opinion and he opined that the injuries could be caused by scized
knives. '

52. FSL report (Ex. P/39) is on rtecord and the seized knives have been
examined by the FSL and it is opined that cut marks on the clohtes of the
deceased have been caused by the seized weapons.

53. Considering the overall evidence on record coupled with the fact that the
cut marks found on the clothes of the deceased were found to be caused by
the seized weapons, prosecution has established its case beyond reasonable
doubt against the respondents and trial Court has committed error in acquitting
the respondents on extraneous circumstances. It appears that trial Court has
given undue weightage to, video cassette prepared by the local administration
about the manner in which incident is shown to be occurred in the, said
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cassette. Trial Court committed grave error in acquitting respondent Mukhtyar
Malik in Sessions Trial No. 379/96 under section 25 of the Arms Act on the
ground that District Magistrate Raisen has not given permission to prosécute.
‘The approach of the trial Court, as discussed above, is perverse. Offence was
committed in'district Bhopal and permission of District Magistrate' Bhopal to
prosecute under section 39 of the Arms Act is sufficient and finding of the trial
Colrt that permission was not granted is perverse. .

54. In the result, judgment of acquittal of respondents passed by the trial
Court in both the Sessions Trial is set aside. In Criminal Appeal No. 34277199,
all the respondents except Sheru alias Sher Khan Nepali, are convicted for the

offences under sections 148, 302/149 on two counts of IPC.- Respondent -

Mukhtyar Malik alias Javed is also convicted for the offence under section 25
(1B) of the Arms Act. :

Respondents. in . Criminal }\ppcal No. 130/01 are convicted. for the
_offences under sections 147, 148 and 302/149, IPC:

Counsel for respondents pray for time to argue on the questlon of

" sentence.

List for hearing on the question of sentence on 3.4.07
55. Arguments on the question of sentence are heard.

56. Counsel for the State submitted that both the cases fall in the category of
rarest of rare .case. He submitted in Criminal Appeal No. 3427/99 that
respondents have entered the Court room and shot two persons namely Salim
Bucha and Salim Baba and the withess Munne Painter who was summoned as
" witness in Sessions Trial No. 379/95 took shelter inside the chambers of the
Court of Il Additional Sessions Judge. He submitted that an unlawful
assembly was constituted with an intention to create panic in the court
premises and to give message to the society that truth should not be brought
before the Court and the crime may go unpunished. He submitted that act of
respondents falls within the category of rarest of rare cases. He submitted
that in this case, by the act of respondents, conscience of the community is
shocked, which is likely to prevent witnesses from appearing in the Court and
the administration of criminal justice will suffer, therefore in this case death

penalty be inflicted. In Criminal Appeal No. 130/01, he submitted that the
., respondents had.acted brutally without any respect for law and terrorise the

litigants by committing the muder in the court premises, their act also falls in
the category of rarest of rare case.

57. Shri Ajay Gupta, learned counsel for the respondents in Cnmmal Appeal
No. 3427/99 submitted that after thé acquittal of respondents, no case is
pending against them and no useful purpose would be served by i imposing

)
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capital punishment. He submitted that an opportunity be given to the
respondents to reform themselves. An application (I.A. No. 3857/07) has been
filed and documents have been placed before the Court for imposing minimum
sentence upon Razi Ulla Malik. It is mentioned that Razi Ulla Malik is an
Advocate by profession. He is about 50.years of age, married and is having a
family. He is a patient of diabetes and his ear drums are affected. He is
dependent upon insulin. He has never been implicated earlier except this case.
Being an educated person, he is invovled in developing his family and his son is
involved in literary writings about the history of Bhopal, his son is a young boy
and is contributing in Govetnment project and it is prayed that minimum penalty
be imposed upon Razi Ulla Malik and for other respondents namely Mukhtyar
Malik and Aasif Mamu, it is argued that looking to their young age, minimum
penalty be imposed upon them.

58. Shri Surendra Singh, learned Senior Advocate appearing in Criminal
Appeal No. 130/01 submitted that the act of respondents does not fall in the
category of rarest of rare case. The incident occurred when their party was
under attack. The respondents have not used any fire arm, but they were
involved in stabbing a person and it is not‘'a casc of shooting which was
dangerous to other litigants. He submitted that the respondents be given
minimum punishment. :

59. Considered the arguments.

60. In this case, offence is committed inside the court premises to create
terror and to emphasize upon the public that respondents are above law. Law
has been settled by the apex Court in the case.of Machhi Singh and othes
vs. State of Punjab' and Bachan Singh vs. State of Punjab?,

61. In the case of Bablu vs. State of Rajasthan®, apex Court while
considering all its previous judgments on the question of sentence, in paragraph
30 has held that in rarest of rare case when the collective conscience of the
community is so shocked that it will expect the holders of judicial power
centre to inflict death penalty irrespective of their personal opinion as regards
desirability or otherwise, death sentence can be awarded.

62. In a recent case. in the case of Ram Singh vs. Sonia’, it is held that
penalty of death sentence should be awarded in rarest of rare case and all the
previous judgments on the subject of the apex Court are considered and apex
Court referred to Machhi Singh vs. State af Punjab (Supra). The question
whether by the act of respondents, collective conscience of the community is
so shocked that it may expect that extreme penalty be inflicted being a graver

(1) AIR 1983 SC 957. (2) AIR 1980 SC 898.

" (3) AIR 2007 5C 697. - © (4) 2007 AIR SCW 1278.
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case of extreme culpability is considered. The circumstances of the offence
are to be considered.

63. In the case of Holiram Bordoloi vs. State of Assam’, the court referring.

to Bachan Singh's case (Supra) in paragraph 8 has held that aggravating cir-
cumstances which in the absence of any mitigating circurnstances have been
regarded as dn indication for imposition of the extréme penalty. Pre-planned,
calculated cold blooded murder has always been regarded as ome of an
aggravated kind.

64. In the case of Devena'er Pal Singh vs. State NCT of Delhi* question is
considered in paragraph 13 that whenever there is an acqu1tta1 by the trial
Court for High Court, as a matter of practice, death sentence is not imposed
and in paragraph 14 it is held that there is a differnce between a practice even
if it is expected to be prevalent and the application of law. While the former is
variable correct application of law is invariable. In paragraph 14, .t is held as
under :

"14. We may point out that there is a difference between a
practice even if it is accepted to be prevalent, and the application
of law. While former is variable, correct application of law is
invariable. A.practice may be departed from for good and
compelling reasons, but in that sense application of law is
invariable. We may point out here that in all cases relied upon for
the proposition that death seritence would not be proper a rider
was added by the Court that it was not of universal application
and for good and compelling reasons departure can be made.
We are primarily of the view that while deciding the question
whether a case falls under "rarest of rare category” the nature
of the offence and ifs impact on the society arc determinative
factors. Mere acquittal or lesser sentence imposed does mot
really relate to the gravity of the offence or its impact on the
. society. If after consideration of the materials, the Court comes

to finding that it belongs to the "rarest of rare category",
~ acquittal or sentence of life awarded by trial or High.Court
shiould not be considered to be a mitigating factor. As was
observed in Suthendraraja's case® the majotiry will be
precluded as a matter-of course from death sentence and that is
not the correct position.

65. Thus, the very important question is about the manner of the offence and
its impact on the society and they are determinative factors. The manner in

(1) AIR 2005 8C 2039. (2) AIR 2003 SC 886, (3) (AIR.1999 SC 3700).
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which gang war started in the Court premises which resulted into two murders
in the court premises and one of the deceased died inside the courtroom near
the vvitness box and the other died in the gallery just outside the court room on
first floor of the court building, indicates that respondents have no respect for
the law and considering the manner in which offence is committed, this is not
a casé to take lenient view.

-66. Now the next question is whether respondents are menace to the

society. It is apparent that respondents Mukhtyar Malik and Aasif Mamu are
facing number of cases. They are menace to the society. The manner in which
crime is committed, it will fall in the-category of rarest of rare case.

67. The act of respondents Mukhtyar Malik and Aasif Mamu inside the court
premises and court building was with an intention to shatter the faith of
litigants in due process of law and to erode the confidence of public in the
administration of justice, Courts are temples of justice No one can be
permitted to create an atmosphere of terror in the courts in order to stop the
witnesses from deposing before the Court.” The manner in which crime is
committed by respondents-Mukhtyar Malik and Aasif Mamu in committing two
murders in the court premises, their case will fall under the category of rarest
of rare case. '

68. Respondents are beyond reformation and menace to the society. It may

be mentioned that when the directions were given to take the respondents into
custody, respondents Mukhtyar Malik and Aasif Mamu escaped from the
custody on 30.3.07 and are still absconding. This clearly indicates that they are
menace to the society. Number of criminal cases are pending agamst them.
Therefore, respondents Mukhtyar Malik and Aasif Mamu are sentenced to
death for the offence under section 302/149, IPC. Respondents Mukhtyar
Malik and Aasif Mamu shall be hanged by neck till they are dead.

69. Act of Razi Ulla Khan is of exhortation and firing started on his
exhortation. Looking to his act, he is sentenced to imprisonment for life and

fine of Rs. 50,000/~ (Rupees fifty thousand) for the offence under section 302/
149, IPC on two counts and in default of payment of fine he shall further

undergo. R.1. for three years., All the respondents except Sheru alias Sher
Khan Nepali are sentenced to 3 years' R.I. 'with fine of Rs. 10,000/~ (Rupees
ten thousand) éach under section 148, IPC and on failure to pay: the fine
amourit they shall undergo R.I. for six months each. For the offence under
section 25 (1B) of the Arms Act, respondent Mukhtyar Malik is sentenced to 3
years' R.1. and fine of Rs. 10,000/- (Rupees ten thousand only) and on failure -
to pay the finc amount he shall undergo R.I. for six months. The sentences
shall run concurrently, Bail bonds and sureties of the resondents are forfeited.
Respondents Mukhtyar Malik and Aasif Mamu are absconding. Copy of the
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Judgment be sent to Chief Judicial Magistrate, Bhopal and steps be taken
immediately by the Chief Tudicial Magistrate, Bhopal, to execute the Jjudgment
of this Court by arresting respondents Mukhtyar Malik and Aasif Mamu and
sending them to jail for undergoing the- sentence. Chief Judicial- Magistrate
Bhopal is directed to initiate recovety proceedings of the bond amount from
the surcties of Mukhtyar Malik and Aasif Mamu-as well as from them as they
have absconded.” : .

70. As regards act of respondents in Criminal Appeal No. 130/01 is

concerned, eye-witnesses have - categorically pointed out the act of
respondents. The boy wearing red shirt was dragged by Mazhar Painter,
Guddu Jadugar, Sadiq, Sajid and Assu Bambaiya. The dead body was having
number of incised wounds. This person was unknown or was in the gang of
opposite party, but there was no occasion for the respondents to stab- him.
Considering the' manner in which -offence is committed, it is established that
respondents have acted cruelly in throwing the injurd on the ground floor from
the first floor. However, this casé will not fall under the category of rarest of
rare case. Therefore, for the offence under section 302/ 149, IPC, respondents
are sentenced to imprisonment for life and fine of Rs. 50,000/- (Rupees fifty
thousand) each. On failure to pay the fine amount they will undergo further
sentence of 3 years' R.I. each. For the offence under section 147, TPC they
are sentenced to 2 years' R.I. with fine of Rs. 10,000/~ each (Rupees ten
thousand) and on failure to pay the fine amount they shall undergo R.I. for six
months each. For the offence under section 148, IPC, they are sentenced to
undergo 3 years"R.I. with fine of Rs. 10,000/~ (Rupees ten thousand) each.
On failure to pay the fine amount, they shall undergo R.1. for six months éach.
The sentences shall run concurrently,

- 71. Respondent Mujaffar Hussain alias Munne Painter is absconding. Copy
of the Judgment be sent to Chief Judicial Magistrate, Bhopal and steps be
taken immediately by the Chief Judicial Magistrate, Bhopal to execute the
judgment of this Court by arresting respondent Mujaffar Hussain alias Munne

Painter and sending him to jail for undergoing the sentence. Chief Judicial

Magistrate Bhopal is directed to initiate recovery proceedings of the bond
amount from the sureties of Mujaffar Hussain alias Munne Painter as well as
from him as he has absconded.

72. Inthe result, criminal appeals nos. 3427/99 and 130/01 are allowed. Bail ~

bonds and suretiés of the respondents are forfeited. .
Appeal allowed.
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INCOME TAX REFERENCE
Before Mr. Justice Dtpak Misia & Mr. Justice S.C. Sinho

_ 6 February, 2007
EASTERN AIR PRODUCTS PVT. LTD., BHOPAL ... Applicant*
\4 : :
COMMISSIONER OF INCOME TAX, BHOPAL ... Non-applicant

Income Tax Act, Indian (XLIII of 1961)—Sectwn 256(1)-Reference on
the question of nature of receipt—Whether Revenue receipt or
Capital receipt—Assessee Company having agreement with Union
Carbide India Ltd. for supply of industrial gases—UCIL agreed
to purchase gases worth Rs. 20 lacs per year-In case of failure
UCIL agreed to pay the difference between the sum of Rs. 20

- lacs and value of goods purchased-UCIL makmg payment of
Rs. 6,69,619 by way of differential amount to assessee—Assessee
claimed that such amount should be treated as cap:tal receipt
and not revenue receipt- Held~No clanse in agreement providing
for compensation in case of répudiation of contract or foreclosure
due to any other event—D:fferentlal amount cannct be said to be
compensation for destruction of capital assets—Assessee had
claimed such amount as differential sum from UCIL-Amount so
received was a revenue receipt and not capital receipi—Reference

~ answered in affirmative in favor of revenue and against assessee.

From the aforesaid factual scenario it is quite vivid that there was non
supply of agreed amount as the UCIL was closed down because of the disaster.
There is no clause in the original agreement or in the addendum that the UCIL
would bé liable to pay any compensation in case the contract is repudiated or
gets foreclosed due to any other event occurring. The UCIL has not paid any
amount to the assessee as a matter of compensation for destruction of its capital
assets. There is no evidence that the assessee had glven up its valuable right
for ea.rmng profit in lieu of something,.

- In the case at hand there is no clause in the agreement wh:ch lays a

_postulate for grant of compensation. After the-disaster the assessee had not
" claimed any amount as compensation for deprivation of its sources of income.

The debit note was issued claiming differential sum. It was entered into books
of account as a revenue receipt. The letter of UCIL does not indicate in the
remotest sense that the amount was paid as compensation. On cancellation of
the earlier agreement a fresh agreement was drawn up on the happening of the

gas tragedy which resulted in lessening of supply of gases.

*LT. R. No. 184/1997.(J]
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On a studied scrutiny of the entire factual matrix we do not perceive
that any amount was paid as compensation. The agreement was cancelled and
a fresh agreement was entered into, as his manifest, by mutual understanding.
Neither -of the agreements has any clause for payment of compensation on
termination of the contract. Submission of Mr. Shrivastava is that once an
agreement is cancelled and the same resulted in loss of source of income of the
assessee it would ipso facte amount to capital asset. We are not inclined to
accept such a broad submission as we are disposed to think, apart from that
certain other aspects are necessitous to make it a capital receipt as is evincible
from the principle laid down by the Apex Court. What is significant to note is
that the assessee had claimed differential sum and the same was paid. Under
such circumstances the concept of payment of compensation, even 1t is
understood n 1ts connotative expanse does not arise.

. In view of our aforesaid premised reasons the reference is answered in
the afﬁrmatlve in favour of the revenue and against the assessee.

(Paras 27,28,29 & 30)
Cases Referred

Kettlewell Bullen and Co v. Commissioner of Inconme Tax Calcutta;
(1964) 8 SCR 93. CIT Bombay City v. Bombay Burmah Trading Corporation
Bombay; (1986) 3 SCC 709. Oberoi Hotel Pvt. Ltd. v. Commissioner of Income
Tax; (1999) 3 SCC 127. Commissioner of Income Tax v. Premier Engineering
Co.; 213 ITR 522. Seth Banarasi Dass Gupta v." Commissioner of Income
Tax; Delhi 166 ITR 783. Commissioner of Income Tax U.P. Il v. Bazpur Co--
operative Sugar Factory Limited; 172 ITR 321. United Constructions.
Rajamundry v. Commissioner of Income Tax; 208 ITR 914. Commissioner
. of Income Tax. Poona v. Manna. Ramji and Company; 86 ITR 29. E.I.D.
Parry (1) Ltd. v. Commissioner of Income Tax; 258 ITR 404. Commissioner
of Income Tax v. Shri Chunnilal Tak 160 ITR 617. Commissioner of Income.
Tax Nagpur v. Rai Bahadur Jairam Valaji AIR 1959 SC 291 Shrot Bros.
Ltd. v. The Commissioner of Inland Revenwue; 12 TC 955, The Commissioner
of Inland Revenue v. The North Fleet Coal and Ballast Co. Ltd. 12 TC 1102.

The Commissioner of Inland Revenue v. Newcastle Breweries Ltd. 12 TC .

927. Ensign Shippiing Co. Ltd. v. ‘the Commissioner of Inland Revenue 12
TC 1169. Burma Steam Ship Co. Ltd. v. Commissioners of Inland Revenue

16 TC 67. Chibbed v. Joseph Robinson & Sons 9 TC 48. Du.Cros v. Ryall; -
19 TC 444. Barr Crombie and Co. Lid. v. Commissioners. of Inland Revenue



t_;)

viday=u 7| £INdl-proot} -

2007 - © 'MADHYA PRADESH SERIES " 683

Eastern Air Products Pvt. Lid, J.Bhopgl' v. Commissioner of Income Tax,
Bhopal, 2007

26 TC 406 Van Den Berths Lid.~. Clark (HM. mspector of Taxes) 1935 AC
431 =3 ITR 17. BFitish insulated & Helsby Cables Lid v. Atherton; 1926 AC

205. Hood Bars v. IRC 39 TC 188. CIT'v. Gangadhar Baijnath (1972) 4 SCC

28. C.IT. v. Vazir Suitan & Sons AIR 1959 SC 814. Karam Chand Thapar &
Bros. (P) Ltd v. CIT, (1972)-4 SCC 124.

Prakash Shrivastava with Akshat Shrivastava, for the applicant.
Rohit Arya with Sanjay Lal, for the non-applicant.
Cur.adv.vult.
‘ . . ORDER .
The Order of the - Court was delivered by
Drpax Misra, J:- This is a reference under Section 256(1) of the Income Tax
Act. 1961 (for brev1ty ‘the Act’) by the Income Tax Appellate Tribunal [in short *

~ the Tribunal] secking an oprmon from this Court on the following question :-

“Whether on ‘the facts and in the circumstances of the
case the Tribunal was Justified in holding that the receipt
cof Rs.6,95,41 8/- received by the assessec from the Union
-Carbide India Limited is not a capital receipt but is a revenue
receipt?”

2. The facts, briefly stated, are that the assessee is a Private Limited Company
and carries on the business of manufacturing of industrial gases. The case of assessee
before the Assessing Officer was that it had rec¢ived a sum of Rs.6,95,418/- by
way of compensation from Union Carbide India Limited. Bhopal (hereinafter referred
to as ‘the UCIL”). The amount was shown as other income in the P&L account but
later én during the course'of assessment it was claimed as capital receipt. The
assessing officer treated the said receipt to be-a revenue receipt. Being aggrieved
by the said decision the assessee preferred an appeal before the CIT(A) which did
not find favours from the appellate authority. Grieved by the non-success before the
first appellate authority the assessee preferred an appeal being ITA No. 133/Ind/91

before the Tribunal. It was contended by the assessee before the Tribunal that

UCIL was a-regular purchaser of industrial gases produced by the assessee and an
agreement was executed to that effect between the parties. At the instance of
UCIL the assessee had installed its unit near UCIL so that the gases could be’
regularly supplied to it through pipelines. The agreement entered between the assessee
and the UCIL continued with certain addendum amending certain clauses of the
agreement. As per the agreement and the amended clauses the UCIL was required
to purchase minimum quantity of gases per year for worth Rs,20 lacs inclusive of

-
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salé tax and excise duty. It was stipulated in the agreement that in the event of
failure by UCIL to purchase such quantity of gases in any year and such failure on
its part is not due to the Force Majeure or any fault on the part of the assessee then
the UCIL shall pay to the assessec a sum of money making up the difference

between the sum of Rs.20 lacs and the value of the quantity of goods already

purchased in that year. Between 06.2.1984 to 05.2.1985 the UCIL had purchased
the goods worth Rs. 13,30,380. 23 P. The differential amount came to Rs.6,69,619.
77 P. The said amount was paid by the UCIL to the assessee on the basis of the
debit note dated 6.2.1985 for which the details were given and the amount.of
difference was claimed from them. The said agreement was terminated by mutual
consent with effect from 5.2.1985 due to major unforeseen industrial accident in the
MIC plant during the night of 2"/3" of December, 1984 and the factory was closed
_ by the order of the Government of Madhya Pradesh. It was putforth before the
Tribunal that the observations of the- Assessing Officer that the assessee has been

showing this kind of compensation as revenue receipt year after year but in the’

relevant year the asssessee had shown for the first time the amount of difference
received by the UCIL in a different way. It was setforth before the Tribunal that
there was no such occasion in the past years when the UCIL was not in a position

* to lift minimum quantity of gases as per agreement. The situation has arisen during

the assessment yéar in question on account of unforeseen gas tragedy. The Conitract
with the UCIL was a long term contract capable of producing income like a capital
asset for a considerable long period, for it may be used for producing gases. A
- separate unit was installed by the assessee mainly for thé benefit and supplies to
UCIL and under these circumstances the compensatiori received by the assessee-.
company was for giving up the valuable right to ensure the eamings of profit. In this
backdrop the compensation was received by the assessee for the destruction of the
capital asset. It was canvassed before the Tribunal that when the amount of
compensation is received for giving rights of eaming the future profit the same is to
be treated as capital receipt. It was the stand before the Tribunal that the singular
question that emerged for consideration is whether the agreement in question was a
capital asset of the business. The Tribunal on the basis of the interpretation of the
clauses of the agreement, amount paid and stipulations in the agreement, the
background which led to the closure of the manufacturing unit, the circumstances
under which the-amount was claimed by the assessee, the intention of the assessee,
the prevalent practice by the assessee in issuing the debit note to UCIL, the language
in which the termination letter has been couched and the second agreement entered
into between the assessee and the UCIL, and how the amount paid did not partake
the character of compensation accordingly rejected the contentlous that the amount
received by the UCIL was a capital recelpt )

¢
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3. Mr. Prakash Shrivastava, leamned counsel appearing for the assessee
submitted that the Tribunal has failed to appreciate that the disaster caused in winter
of December; 1984 which resulted in destruction of the profit making business of the
assessee unit and hence, the amount received by the assessee from the UCIL
_deserved to be treated as a revenue receipt. Learned counsel submitted that if the
nature and character of the agreement is dissected in proper perspective it will be
absolutely vivid that the plant was established with the solitary-and exclusive purpose
to supply the gases to UCIL and, in fact, the pipelines were constructed for that
very purpose and when the UCIL closed down the assessee’s plant became totally
defunct and there can be no trace of doubt that under these circumstances it has to
be regarded as total obliteration of the profit making source of the assessce unit and,
therefore, the amount reccived by the assessee would be deemed to be a capital
. receipt and not the revenue receipt. It is proponed by Mr. Shrivastava that the
agreement hias to be understood as-a whole and the nature of the business carried
out by the assessee has to be appreciated keeping in view its own peculiarity and
should not be equated with ordinary business as the assessee cannot seil the produce
anywhere else. To buttress his contention he has commended us to the decisions
rendered in the cases of Kettlewell Bullen and Co. v. Commissioner of Income -
Tax, Calcutta' C.I T. Bombay City v. Bombay Burmah Trading Cotporation.
Bombay* and Oberoi Hotel Pvt. Lid. v. Commissioner of Income T, :

4, Mr.Rohit Arya, learned senior standing counsel for the Revenue resisting
the aforesaid submissions contended that if the anatomy of the agreement is
scrutinized in studied defail there can be no scintilla of doubt that for short
supply UC1L was to make good the same on certain conditions and the amount
having been made good the assessee cannot be allowed to fall back to take the
plea that the amount received by UCIL is a capital receipt. Learned counsel
further submitted that the UCIL never disbursed the amount in favour of the
assessee treating it as a compensation but as the differential sum‘as per the
terms and conditions of the agreement. Mr. Arya canvassed that the closure of
first agreement is not the sole factor to treat the receipt as a capital receipt
inasmuch as it will depend upon the appreciation of entire gamut of facts and in
the case at hand if the facts-in entirety are appreciated it will be clear as day
that it was a revenue receipt and not a capital one. Submission of Mr. Arya is
that the closure of the unit or the profit earning business, in the obtaining factual
matrix, has nothing to do with the amount received by the assessee from UCIL
as the nature of transaction would clearly reveal that it is a revenue receipt.
Learned counsel also emphatically put forth that there was a second agrecment
in respect of a lesser field and, therefore, the intention of grarit of compensation

(1) (1964) 8 SCR 93. (2) (1986) 3 SCC 709. " (3) ( 1999) 3 SCC 127.
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to the assessee by the UCIL does not arise. Learned counsel to bolster his
submission commended us to the decisions rendered in the cases of
Commissioner of Income-Tax v. Premier Engineering Co.!, Seth Banarasi
Dass Gupta v. Commissioner of Income-Tax, Delhi®, Comniissioner of
Income Tax. UPH. v. Bazpur Cooperative Sugar Factory Limited®, United
Constructions, Rajamundry ~v. Commissioner of Income Tax®, Commissioner
of Income Tax, Poona v. Manna Ramji and Company®, E.ID. Parry (I)
Lid. v. Commissioner of Income Tax®, Commissioner of Income Tax v. Shri
Chhunilal Tak’ and Commissioner of Income Tox, Nagpur v. Rai Bahadur
Jairam Valaji®. '

5. - Before we scan the anatomy of agreement and the nature of transaction,
it is apposite to refer lo certain citations in the field to which our attention has
been invited. In Kettlewell Bullen & Co. (supra) the appellant therein was a
Public Limited Company and by agreement dated 1.5.1925 the Fort William
Jute Company Lid. appointed the appellant as its Managing Agent upon certain
terms and conditions set out therein. Under the agreement it was“to receive
remuncration at the rate of Rs.3,000/- per month as the Managing Agent and
commission' at the rate of 10% on the profits of the company’s working,
additional commission at 3% on the cost price of all new machinery and stores
and on certain other heads. It was stipulated in the agreement that in the event
of termination of agency in the contingency specified thercin the Managing
Agent was to receive such reasonable compensation for deprivation of office,
as may be agreed between the Managing Agent and the Company and in case
of dispute, as may be determined by two arbitrators. The agreement permitted
the Managing Agent to resign the office of the Managing Agent. The agreement
did-not specify any period for which the Managing Agency was to enure. The
appellant company held at all material time managing agency of five other limited
companies. On 28.5.1952 the appellant agreed to relinquish the managing agency.
Various reasons were indicated in the said letter. It was mentioned therein that
one M/s. Mugneeram Bangur & Co. had agreed to procure that the fort William
Jute Co. Ltd. will pay to the appellant a sum of Rs.3,50,000 - and that M/s.
Mugneeram Bangur & Co. would reimburse the company for the payment, it
 being anticipated that they will in due course be appointed as managing agents
of the Company. Arrangément with M/s. Mugneeram Bangur & Co. was carried
out. The appellant tendered its resignation with effect from July 1.1952 and
M/s. Mugneeram Bangur & Company was appointed as managing agent of the
company. A sum of Rs.3,50,000/- was received by the appellant by the company
which was provided by M/s. Mugneeram Bangur & .Con'lpany and was credited

(1) 213 ITR 522. (2) 166 ITR 783. (3) 172 ITR 321. (4) 208 IT R 914,
(5) 86 ITR 29. (6) 258 ITR 404. (7)160 ITR 617 (8) AIR 1959 8C 291
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ini the Profit and Loss Account of the appellant as received from the Fort William
Jute Co. on account of compensation for loss of office. But in arriving at the net
profit in the return for income-tax for the year 1953-54 this amount was deleted.
The Income Tax Officer included the same in the appellant’s taxable income, in

' appeal the appellate authority modified the asseés_ment by holding that the amount
that recetved by the appeliant as compensation for surrendering the managing agency

which could be continued for another term of 20 years was a capital receipt. The
Appellate Tribunal confirmed the order of the Appellate Assistant Commissioner
observing that the compensation received under the agreement was for an out right
sale of such an agency to a third party not being one which a businessman enters in
the normal course of business. At the instance of the Commissioner of Income Tax
the Tribunal referred the matter to the High Court to answer whether the amount
received was a revenue receipt assessable under the Act. The High Court answered
the question in the affirmative. In this factual backdrop their Lordships of the Apex
Court posed the question whether the compensation received by an agent for
premature termination of the contract of agency is a capital or revenue receipt.
Their Lordships observed that the question is not capable of solution by an application
of single test as its solution would depend upon a correct appraisal in their perspective
of all the relevant facts.

6. .In this context, their Lordships referred to, the observations made in the
case of R.B.Jairam Valaji (supra) which we think it necessitous to refer:-

“The question whether a receipt is capital or income has
frequently come up for determination before the: courts. Various
rules have been enunciated as furnishing a key to the solution of
the question, but as often observed by the highest authorities, it is
not possible to lay down any single test as infallible or any single
criterion as decisive in the determination of the question, which
must ultimately depend on the facts of the particular case, and the
authorities bearing on the question are valuable only as indicating
the matters that have to be taken into account in reaching a decision.
Vide Van Den Berghs v. Clark'. That, however is not to say that
the question is .one of fact, for as observed in Davies (H.M.
Inpsector of Taxes) v. Shell Company of China Ltd®. “these
questions between capital and income, trading profit or no tradmg
profit, are questions which, though they may depend no doubt to a
very great extent on the particular facts of each case, do involve a
conclusion of law to be drawn from those facts.”

o) [(‘1935-) 3 LT.R.( Engl . Cas.) 17]. (2) (1952) 22 LTR, (Supp.) L.
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7. Afier so stating their Lordships took note of the fact that under the terms of
the managing agency agreement, the principal company was not obliged to pay any
compensation to the appellant for voluntary resignation of the agency, but in

consideration of the appellant parting with its shareholding and submitting resignation-

of the managing agency so as to facilitate the appointment of M/s.Mugneeram
Bangur & Co. as managing agent, the latter purchased the shareholding of the
appellant, undertook to make available Rs.3.5 lacs for payment to the appellant to
discharge the debt due by the company to the appellant. Their Lordships further
observed that payment of Rs.3.5 lacs was an integral part of arrangement for transfer
of the managing agency and the managing -agency of the company is in the nature of
a capital asset. Be it noted, their Lordships referred to the reasons of the opinion of
" the High Court which stamped the transaction with the nature and character of
“trading or a business deal” on the ground that on the facts of the case, the managing
agency held by the appellant of the Fort William Jute Co.Ltd. was stock-in-trade;
and that the appellant was formed with the object of acquiring managing agencies,
and in fact held managing agenc:es of as many as six companies. Eamning profits by
, conductmg the management of companies, being the business of the appellant,
compensation received as consideration for surrendering the managing agency- was
a revenue rece1pt

8. The Apex Court-did not accept the finding recorded by the High Court

- and proceeded to deal with the distinction “under what circumstances a receipt
become a capital or an income from business” and expressed the opinion as under :-

~ “ Whether a particular receipt is capital or income from
business, has frequently engaged the attention of the courts.
It may be broadly stated that what is received for loss of
capital is a capital receipt: what is received as profit in trading
transaction is taxable income. But the difficulty arises in
ascertaining whether what is received in a given case is
Compensation for loss of a source of income, or profit in a
trading transaction. Cases on the borderline give rise to vexing
problems. The Act contains no real definition of income;
indeed it is a term not capable of a definition in terms of a
general formula. Section 2(6C) catalogues broadly certain
categories of receipts which are included in income. It need.
hardly be said that the form in which - the transaction which .
‘give rise to income is clothed and the name which is given to
it are irrelevant in assessing the exigibility of receipt arising
from a transaction of tax. It is again not predicated that the
income must necessarily have a recurrent quality.”

N'e

1.
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9. Thereafter, their Lordships referred to the law laid down in the cases of
Shrot Bros. Ltd. v. The Commissioner of Inland Revenue'. The Commissioner
of Inland Revenue v. The North Fleet Coal and Ballast Co. Ltd.*. The
Commissioner of Inland Revenue v. Newcastle Breweries Ltd.*. Ensign Shipping
Co. Ltd. v. The Commissioner of Inland Revenue®. and Burma Steam Ship Co.
Ltd. v. Commissioners of Inland Revenue’. and observed as under:-

“These cases illustrate the principle that compensation for
injury to trading operations, arising from breach of contract
or in consequence of exercise of sovereign rights, is revenue.
These cases must, however, be distinguished from another
class of cases where compensation is paid as a solatium for
loss of office. Such compensation may be regarded as capital
or revenue: it would be regarded as capital, if it is for loss of
an asset of endufing value to the assessee, but not where
payment is received in settlement of loss in a trading
transaction.”

10. After so stating,-their Lordships referred to the decisions rendered in
_the cases of Chibbet v. Joseph Robinson & Sons®. Du.Cros v. Ryall’. Barr
Crombie and Co.Ltd. v. Commissioners of Inland Revenue® and opined that
the said cases establishes the distinction between. compensation for loss of a
trading contract and solatium for loss of the source of income of the assessee.
It was further observed that the payment of compensation for loss of office is
not always regarded as capital receipt. Their Lordships further expressed the
view that where compensation is payable under the terms-of the contract, which
is determined, payment is in the nature of revenue and, therefore, is taxable.

11. Eventually the Apex Court laid down the criteria as under:-

~ “On an analysis of these cases which fall on two sides of the dividing
line, a satisfactory measure of consistency m principle is disclosed.
Where on a consideration of the circumstances, payment is made
to compensate a person for cancellation of a contract which does
not affect the trading structure of his business, rfor deprive him of
'what in substance is his source of income, termination of the contract
- being a normal incident of the business, and such cancellation leaves
him free to carry on his trade (freed from the contract terminated)
the receipt is revenue: Where by the cancellation of an agency the
trading structure of the assessee is impaired, or such cancellation

(1) 12 TC 955. (2) 12 TC 1102, (3) 12 'TC 927. (4) 12 TC 1169.
(5) 16 TC 67. . (6) 9 TC 48. (7) 19 TC 444 (8) 26 TC 406.
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results in loss of * what may be regarded as the-source of the
assessee’s income, the payment made to compensate for cancellation
of the agency agreement is normally a capital receipt.”

12. In the case of Bombay Burmah Trading Corporation (supra) the Apex
Court was dealing with the factnal matrix where the assessee-respondent, a
public limited company carrying on business of selling timber in India and abroad,
entered into contracts in the nature of forest leases with the Government of
Burma. Under these leases the assessee - company was authorized to fell teak
trees and convert them into logs and upon completion of the extraction thereof,’
to remove logs after payment of royalty to the Government of Burma for its
own purposes. The leases were made first in 1862, each for a duration of 15

years and had been continuously renewed from time to time under renewal

clause contained in the contracts. Before expiry of 15 years the World War
started and the then Government extended the periods of current leases. After
termination of the hostilities, the Government made provisional arrangements in
connection with the resumption of the forest operations. After formation of
Union of Burma the ownership of the forest leases were taken over by the
Government in 1948-49 in terms of the directive for nationalization contained in
the Constitution of Burma. In pursuance of the agreement between Union of -
Burma and the assessee, the. assessee made over to the-Burmese Government
its “residuary rights” under the forest leases together with the non duty paid
logs wherever found and also asset pertaining to the forest leases and the
Government handed over to the assessce 43,860 tons of teak logs of specified
qualitics. The logs so received by the assessee were sold off by it from time to
time in the accounting years 1949, 1950. 1951 and 1952, The assessing pf'ﬁcer
allocated the sale proceeds realised by the assessee amongst those years. The
Apex Court in the said factual matrix expressed the opinion that the assessee
company’s main income from felling the trees and it carried on the said business
on an extensive scale. The forest leases were not ordinary commercial contracts
made in the course of carrying on their trade or for the disposal of their products.’
These leases related to the whole structure of the assessee’s profit-making
apparatus. These regulated the assesses’s activities, defined what they might
or might not do and affected the whole conduct of the assessee’s business and
hence, the forest leases constituted the capital assets of the assessee. Their
Lérdships turther proceeded to'state that assessee was prevented from carrying
on its business upon the nationalization of the forest resources and was handed
over 43,860 tons of logs by way of compensation in consideration of its surrender
of the residuary rights under forest leases and the acquisition of the assets
‘pertaining to the forest leases. The compensation was, thus, for the sterilization
of the assessee’s business which was a capital asset. Therefore, the payments

S
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made for cancellation or sterilization of the rights under these leases would be
capital receipts. Their Lordships after stating the facts in paragraph 35 discussed
the basic principles relating to determining of capita! payment. We think it profitable
to reproduce the same:- .
. “35.  ltis, therefore, necessary as mentioned hereinbefore
. the examined whether the acquisition of forest leases by assessee
were acquisitions of capital assests, Though we will refer to some
of the decisions to which our attention was drawn and which were
referred to by the High Court, it is well to bear in mind the basic

principles. These are: if there was aﬁy capital asset. and if there
was any payment made for the acquisition of that_ capital asset,

such payment would amount to a capital payment in the hand of

the payee. Secondly, if any payment was made for sterilization of

the very source of profit makine apparatus of the aSSesses; Or a

capital asset, then that would also amount to a capital receipt in the
hand of the recipient. On the other hand if forest leases were merely
stock-in-trade and pavments were made forhtaking over the stock-
in-trade. then no question of capital reccipt comes. The sum would

represent payments of revenue nature or trading receipts. Whether
in 2 particular case, for the contracts of the type with which we-
arc concerned, payments were capital receipt or not wouid depend
upon the facts and circumstances of the case. In this connection it

is important to bear in mind that normally in trade there are two
types of capital. one circulating capital and the other fixed capital.

Fixed capital is what the owner tums to profit by keeping it in his
Own possession. circulating capital is what he makes profit by parting

with it and letting it change hands. Therefore, circulating capital is

capital which is turned over and in the process of being turned
over, yields profits or loss. It is well settled as the High Court
observed in the judgment under appeal that what is capital assets
in the hands of one-person inay be trading assets in the hands of -
. the other. The determining factor is the nature of the trade in which
the asset was employed. Compensation received for immobilization,
sterilization, destruction or loss, total or partial'of a capital asset
would be capital receipt. If a sum represented profit in a new form
then that was income but where the agreement related to the
Sstructure of assessee’s profit making apparatus and affected the
conduct of the business, the sums received for cancellation or
variation of such agreement would be capital receipt.”
1

(Emphasis supplied)
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13. After ref_‘erring to the facts and taking note of the decisions of the House of
Lords in the cases of Van Den Berghs Ltd. v. Clark (H. M. Inspector of Taxes)!
_ and British Insulated & Helsby Cables Ltd. Atherton® their Lordships opined that
the agreements entered into by the appellants were not ordinary commercial contracts

made in course of carrying on their trade, but they were not contracts for disposal of

their products or for the engagement of agents or other employees necessary for
the conduct of their business. The agreements regulated the assessee’s activities,
defined that the appellants might and what might not do and affected the whole
conduict of the appellant’s business. In viéw of the aforesaid analysis it was held that
the forest leases, therefore, constituted as the capital asset of the assessee. To
arrive at the said conclusion their Lordships placed reliance on the observations
made by the House of Lords in the case of Hood Bars v. IRC 3.

14. In this context, it is apposite to reproduce the view expressed by the

Apex Court in the case of CIT' v. Gangadhar Baijnath®, wherein their Lordships

observed thiat the question whether a particular receipt is a capital or revenue is
largely a question of fact but often we come across border line cases which do
present difficulties in arriving at a conclusion.

15, In CLT v. Vazir Sultan & Sons.> it was ruled by the Apex Court that
while considering whether compensation paid to an agent on the cancellation of his
agency was.a capital assct or a revenue receipt, the first question that requires to be
considered was whether the agency agreement in question was capital asset of the
assessee’s business and constituted its profit making apparatus and was in the nature
of its fixed capital, or it was a trading asset or circulating capital or stock-in-trade of
its business. If it was the former, compensation received would be a capital receipt,
if the agency was entéred into by the assessee in the ordinary course of his business
of carrying on that business it would fall into the latter category and compensation
feceived would be a revenue receipt. '

16. In the case of Oberoi Hotel Pvt. Ltd. (supra) a three Judge Bench of the
Apex Court was dealing with the fact situation where. the assessee-company was
- operating and administrating many hotels belonging to others for a management fee
at several places. It was authorized to run hotels on his account and also to operate,
manage and administrate hotels belonging to others for a fee. As per the agreement
dated 02.11.1970 the company agreed to operate the hotel known as Hotel Oberoi
Imperial Singapore for which the assessee-company was to receive certain fee
being management fee which was calculated on the basis of the gross operating
profits under the agreement. The agreement was to run for an initial periods of ten
years and the assessee had the option to ask for renewal of the said agreement for

(1) 1935 AC 431=3 TTR 17. | (2) 1926 AC 205 (HL) ©(3) 39 TC 188.
(4) (1972) 4 5CC 28. (5) AIR 1959 SC 814,
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two further periods of 10 years each by mutual agreement. The clauses in the
agreement gave the assessee a right to exercise the option of purchasing the Hotel
in the case its owners desire to transfer the same during the currency of the
agreement. Supplemental agreement was executed on 14.9.1975 between the
appellant and the receiver of the undertaking. By the supplemental agreement the
principal agreement was terminated and on the basis of said agreement the assessee
received a sum of Rs.29,47,500/- from the receiver after sale of the hotel. The
question that fell for consideration was whether it was a revenue receipt or a capital
receipt. The Income Tax Officer treated the same as revenue receipt. The CIT
(Appeals) opined that it was a capital receipt and the Tribunal confirmed the said
finding. On reference the High Court arrived at the conclusion that it was a receipt
assessable to income tax as business income for assessment year 1979-80.

17.  Their Lordships while dealing with the distinction between the_capital
receipts and revenue receipts expressed the view as under: -

“5.  The question whether the receipt is capital or revenue is to
be determined by drawing the conclusion of law ultimately from
the facts of the particular case and it is not possible to lay down
any single test as infallible or any single criterion as decisive. This
Court in the case.of Karam Chand Thapar & Bros. (P) Ltd. v.
CIT discussed and held that in CIT v. Chari and Chari Ltd., it
was held that ordinarily compensation for loss of an office or agency
is regarded as capital receipt, but this rule is subject to an exception
that payment received even for termination of an agency agreement
would be revenue and not capital in the case where the agency
was one of many which the assessee held and its termination did
not impair the profit-making structure of the assessee. but was
within the framework of the business, it being a necessary incident
of the business that existing agencies may be terminated and fresh

' agencies may betaken. Thereafter the Court held that it was difficult
to lay down a precise principle of universal application but various
workable rules have been evolved for guidance.”

18.  Thereafter, their Lordships referred to law laid down in the case of Rai

Bahadur Jairam Valji (supra). Kettlewell Bullen (supra) and Karam Chand
Thapar & Bros, (P) Ltd. v. CIT", and taking note of the fact that the assessee

-appellant therein had given up his right to purchase and to operate the property for

getting it on lease before it is transferred or let out to other persons expressed the
view as under:- ‘

(1) (1972) 4 SCC 124.
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"“11, The aforesaid principle is relied upon in the case of Karam
Chand Thapar and Bros. Considering the aforesaid principles laid
down as per Article XVII of the- principal agreement, the amount
received by the assessee is for the consideration for giving up his )
right to purchase and, .or to operate the property or for getting it on
lease before it is transferred or Iét out to other persons. It is not for
settlement of rights under trading contract, but the injury is inflicted
on the capital asset of the assessce ‘and giving up the
contractual right on the basis of the principal agreement has
resulted in loss of source of the assessee’s income.”
19. In Seth Banarasi Dass Gupta (supra) the Apex Court while dealing
with the factual exposition where the assessee and his brothers having partnership
firm had leased out their respective shares in the firm to the assessee on an

- annual payment. Subsequeniiy leases were cancelled and assessee received

Certain amount in conclusion of the lease. In that context it was held that the
amount received under a compromise or amicable arrangement was to be in
the nature of profit to be received by the assessee for the interest held in the
business and hence it was a revenue receipt.

20. In the case of E.LD.Parry (supra) a Division Bench of the Madras High

Court was dealing with a situation where the assessee had entered into an agreement
with its subsidiary company and the agreement was to be in force for a period of 5
years under which the assessee company was to buy the products meant by its
subsidiary at a discounted price on principal to principal basis. The product so produced
was purchased and thereafter marketed by the assessee. On 20.7. 1987 the assessee
and its subsidiary entered into another agreement wherein it was stated that it may
be in the commercial interest of the subsidiary.to take over the distribution and sale

* of its products and, therefore, the sale agreement of April 18, 1986 was terminated

by mutual consent. The agreement dated 20,7.1987 also provided for a paymient of
sum of Rs.20 lacs to the assessee. Such payment was stated to be in consideration
of the assessee company undertaking not to engage itself in the sale of other similar
products of other manufacturers. The adjudicating authorities rejected the assessee’s
claim that if not the whole atleast a part of that amount of Rs.20 lacs should be

treated as a capital receipt. In this factual backdrop the Division Bench of High -

Court of Madras expressed the view as under:-

“The Assessing Officer and the Commissioner held, which
- finding has been upheld by the Tribunal, that the payment of
Rs.20 lakhs purportedly for the assessee agreeing to accept a
restraint on its trading in goods similar to that manufactured by
the subsidiary, was not a genuine transaction, but was only

i
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intended to transfer to the assessee a sum of Rs.20 lakhs from
its subsidiary as consideration for the termination of the
agreement. The subsidiary company is, after the termination of
the selling agreement, to carry on the d1str1but10n and sale of its
products itself, which would mean that, that company would
earn the profit which the assessee otherwise would have earned
by the sale of the subsidiary’s products. Thus, the profits on the
sale of the products of the subsidiary to the extent it had been
allowed to be enjoyed by the assessee was thereafter to be
retained by the subsidiary itself. In the normal course, the holding
company would not carry on a business competing with that of
its subsidiary and thereby reduce the profits which the subsidiary
would have otherwise earned. The reason shown in the further-
. agreement by which the earlier selling. agreement was -
terminated, for the payment of Rs. 20 lakhs was, therefore,
rightly regarded by the Assessing Officer as also by the Tribunal,
as only intended to lay the foundation for claiming and treating
that amount as a capital receipt and not for any other reason.”

21.  The present factual matrix is to be tested on the anvil of the touchstone
of the aforesaid enunciation of law. Submission of Mr. Shrivastava is that after
the disaster the agreement was cancelled which led to extinction of profit making
business of the assessee and the amount of money that was paid by the UCIL,
in the facts and circumstances of the case, has ‘to be treated as a capital receipt.

22. To appreciate the aforesaid submission we have carefully perused the
agreement entered into between the parties on 2.7.1974. The agreement was '
initially for a period of five years from the date of first delivery of gases as
provided in Clause 6(b) thereof with an option to UCII, to renew the agreement
for a further period of three years on certain terms and conditions. Clause 5(b)
of the agreement provides that UCIL has a right to terminate the agreement at
any time during its initial term or the renewed térm, as the case may be, by
giving 6 months notice in writing to the assessee-Company. In case of such
termination the assessee company will have the option to sell the Gas Plants,

put up in terms of Clause 3, the book value thereof computed at 10% depreclatlon
for each year since the mechamcal completion of plants. It was provided therein
that UCIL shall be entitled, however, before purchasing such Plants to satisfy
itself about good and running condition of the plants and their capacity to produce
the gases of the specified quality and quantities, Clause 6 of the agreement
deals with the date of first delivery. It stipulates that the date of first delivery
shall be the date on whlch the gases were first delivered by the assessee to the




Tes - mE INDIAN LAW REPORTS ": D pow

" _Eastern A:r Products Pvt. Lid, Bhopal V. Commrsszoner of Incoine Tox,
Bhopal 2007 .

. UCIL or 1# November 1576 whichever is earlier. UCIL shall have the nght to-

delay the daté of acceptance of first delivery upto six months. Clase 8 of the
agreement deals with the quantity. In the said clause it is incorporated that
what quantity of various types of gases shall be supplied to UCIL by the company
per year with an option to the UCIL to increase or decrease this off take from
time to time upto 2 maximum of twenty pet cent of the said' quantities. The rate
was also provided therein. Clause 9 provides for delivery conditions. Clause 10
lays a postulate in regard to measurement and sampling. Clause 11 provides for
qualmes Clause 12 deals with operational procéss. Clause 13 relates to base

price. Sub-clause {(c) of clause .13 deals with failure on the part of the UCIL to -

purchase the minimum quantity, as agreed to. Clause 13(c) being partment is
reproduced below: - - .

“(c.) UCIL shall purchase from EAPPL such minimum
quantities of the Gases' per year as would be worth Rs.2,200,000/ *
~(Inclusive of salés tax and excise duty). In the event UCIL
" - fails to take such quammes of the Gases in any year and such
failure on its part is not due to Force Majeiire or any fault on
the part of EAPPL, then UCIL shall pay t6 EAPPL, a sum of
-=" imoney making up the difference between the sum of Rupees
- Twenty-two lakhs (Rs.22,00,000) and the value o6f the quantities
- of the Gases alrcady purchased in that year, Provided, however, Lo
* that the provisions of this sub-clause shall become apphcable
‘and come into force only from the year commencmg from explry ‘e
of the 1*" eight months of the supphes

23, Clause 16 of the said agreement is-a Force Ma_;eure ” clause Clause
16(b) deﬁnes the term_ ‘Force Majeure' as under - '

“(b) Theterm ‘Force Majeure’ as employed herein shall mean
acts of God; strikes, lockouts, or other industrial disturbances, acts

- -of the public enemy, ‘wars, blockades, insurrections, riots,
epidemics, landslides, lightening, earthquake, fires, storms, floods,

_ washouts, arrests and ‘restraints of rulers and - people, civil
disturbances, explosions, major accidental breakdown of machinery,
processing plant, govemmental regulations, curtailment of or other’
inability to obtain replacement equipment, supplied or materials,
temporary failure of powér and water supply and any other
cause not within the reasonable control of, the party claiming

' ~suspensmn, all of which by the exercise of due diligence such
party is unable to forsee or overcome; but provided, howeyer,
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- that a settlement of strikes or lockouts shall not be remedied by
acceding to the demands of the opposing party when such course
" is inadvisable in the discretion of the party having the difficulty.”

It is worth-noting that the ‘initial agreement dated 2.7.1974 was
supplemented by addendum dated 12.4.1978.

24, On a scrutiny of the anatomy of the aforesaid clauses it is clear as day that
there was a agreement between the parties that UCIL will purchase minimum quantity
of gases per year worth Rs.20 lacs inclusive of sales tax and excise duty and in the
event UCIL fails to have such quantity of gases in any year and such failure on its
part is not due to Force Majeure or fault on the part of the assessee then UCIL
shall pay to the assessee a sum of money making up the difference between a sum
of Rs, 20 lacs and the value of the quantity of goods already purchased that year.
Between 06.2.1984 to 05.2.1985 the UCIL had purchased the goods worth Rs.
13,30,380.23P. The difference between the minimum quantity fixed and the amount
of gases supplied during the said period of Rs.6,69,619.77 P. The assessee prepared
a debit note on 06.2.1985 in which the details and the amount of difference was
claimed from the owner. The agreement in question was terminated by mutual
consent with effect from 05.2.1985 due to Force Majeure industrial incident in
MIC plant of the UCIL during the night of 2"4/3™ December, 1984 and the factory
was closed by the order of Government of Madhya Pradesh.

25.  The singular question that arises for determination is whether the agreement
of this naturé amounts to a capital asset of the business of the assessee and was in
the nature of fixed capital or was a trading asset, circulated capital or stock in
trading business. Submission of Mr. Shrivastava, learned counsel for the assessee
is that the agreement with UCIL was basically a capital asset as it constituted a
profit making apparatus having the character of fixed capital and on termination of
the agreement the amount of compensation received should be treated as capital
receipt. It is urged by him that the factory was established exclusively for the
UCIL in their vicinity so. that supplies of the gases could be made to it through
pipelines and hence, the difference of minimum quantity amount which was received
by the assessee should be regarded as the amount paid in pursuance of the termination
of the contract. It was, as canvassed by Mr.Shrivastava, the final payment made on
the termination of the agreement has all the characteristics of capital receipt. It is
emphasized by him that the Government of India had issued industrial licence to the
assessee for producing the gases to be supplied exclusively to UCIL for
manufacturing of pesticides and there was an embargo for importing cylinders so
that the gases could be supplied to the UCIL through especially erected pipelines to
the factory. Scanning clause 13(c ) it is proponed that UCIL is not amenable to pay

E}
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any compensation or difference as the plant of UCIL was closed due to Force

Majeure as defined in clause 16 of the agreement. The claim putforth by the assessee.

though pertains to diffeérential amount, contended leamed counsel for the assessce,
it was, in fact, a receipt not as. compensation for loss or profit of the business but
impairing the profit eaming apparatus. -

26. It is not in dlspute that the amount received by the assesee was precisely

the differential sum. The assessee had putforth a debit note claiming the said amount.
In his books of accounts he has incorporated as a revenue receipt but during the
course of assessment changed it to capital receipt. Clause 13 (c) makes it luminescent
that in case of failure on the part of UCIL to purchase the minimuim agreed quantity
the differential amount shall be made good by it. Two conditions which exonerated
the UCIL from the rigour of the said clause are failure due to to Force Majeure or
any fault on the part of the assessee. In the relevant assessment year 1986-87.
UCIL could not purchase the minimum quantity of gases as stipulated between the
parties due to gas tragedy that occurred in night of 2°%/3™ Décember, 1984 and the
plant of the UCIL was closed down by Government of Madhya Pradesh. The
assessee raised a claim and issued a debit note.to the UCIL for payment of
differential sum. The agreement, as has beenindicated earlier, was closed by mutial

 consent. Thereafter, as is evident from the record, the assessee had been supplying:

HP Nitrogen gas with effect from 06.2.1985 after issue of debit note to the UCIL.
It is not disputéd that a second agreement was entered into with effect from 05.2.1985
till 30.6.1985 for supply of certain types of gases. This is reflected from the letter
dated-09.2.1985 wherein UCIL has rectified the order-of supply of HP Nitrogen
through pipelines effective from 06.2.1985.

27. - From the aforesaid faciual scenario it is quite vivid that there was non
supply of agreed amount as the UCIL was closed down becauise of the disaster.
There is no clause in the original agreement or in the addendum that the UCIL
would be liable to pay any compensation in case the contract is repudiated or. gets
foreclosed due to any other event occurring. The UCIL has not paid any amount to
the assessee as a matter of compensation for destruction of its capital assets.
There is no evidence that the assessee had given up its valuablé right for earning
profit in lieu of something. The assessee had issued a debit note for the differential
sum. There was cancellation of earlier agreement. A fresh agreément was entered
into for a short term. In the case of Kettlewell Bullen (supra) their Lordships have

held that where on a consideration of circumstances payment is made to compensate

a person for cancellation of a contract which does not affect the trading structure
of its business, nor causes deprivation of what in substance is source of income,

. and is a normal incident of the business and such termination leaves him free to

carry on his trade (freed from the contract _fcrminated) the receipt is revenue and

[
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where by the cancellation of an agency the trading structure of the assessee is
impaired, or such cancellation results in loss of what may be regarded as the
source of the assessee the payment of compensation made for. cancellation of
agreement is normaily a capital receipt. In the case of Bombay Burmah Trading
Corporation (supra) the payments. were made for cancellation of sterilization of
the rights under the lease granted in favour of the assesse and accordingly their
Lordships treated the payment made under such cancellation as capital receipts in
view of the observations made in various decisions. In the case of Oberoi Hotel
Pvt. Ltd. (supra), as has been discussed hereinbefore, the Apex Court scrutinized
Article XVIII of the agreement which gave the assessee right to exercise option of
purchase the hotel in case the other party desired to transfer the same during the
currency ‘of the agreement and receiver executed the supplemental agreement in
favour of the assessee. For execution of the supplemental agreement the receiver
agreedto pay certain amount. The right of the assessee was given up for consideration
which arose from Clause XVIII of the principal agreement and in lieu thercof a sum
of Rs.29,47,500/- was paid to the assessee from the receiver after the sale of hotel.
Under these circumstances their Lordships expressed the opinion that the amount .
received by the assessee is for consideration for giving all his right to purchase and/

or to operate the property or get on lease or to let out to other persons. Their

Lordships further opined that it is not for settlement of rights under the trading

contract but the injury inflicted on the capital asset of the assessee and the giving of
the contractual rights based on the agreement which has resulted in the loss of
source of assessee’s income. In the case of £ ID. Parry (1) Ltd.(supra) the High

Court of Madras did not accept the stand of the assessee on the ground that the

payment accepted by the assessee purportedly for agreeing to accept a restraint on

its trading in goods similar to that manufactured by the subsidiary was not a genuine

transaction but was only intended to transfer to the assessee a sum of Rs.20 lacs

from its subsidiary as consideration for the termination of the agreement.

28. In the case at hand there is no clause in the agreement which lays a
postulate for grant of compensation. Afier the disaster the assessee had not
claimed-any amount as compensation for depiivation of its sources of income.
The debit note was issued claiming differential sum. It was entered into books
of account as.a revenue receipt. The letter of UCIL does not indicate in the
remotest sense that the amount was paid as compensation. On cancellation of
the earlier agreement a fresh agreement was drawn up on the happening of the
gas tragedy which resulted in lessening of supply of gases. The relevant part
from the letter dated 05.2.1985 is reproduced below:- _ '

“As discussed, a fresh purchase order is being issued for supplies -
of HP nitrogen through pipeline effective from 6* February,
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1985 at the rate of Rs. 2.60 per cu. me. + excise and taxes with
a minimum of guarantee of Rs.50,000/- per month with option .

_ of terminating this arrangemert on 24 hours notice.” ‘
29.  Ona studied scrutiny of the entire factual matrix we do not perceive that any
* amount was paid as compensation. The agresment was cancelled and a fresh
agreement was entered into, as his manifest, by mutual understanding. Neither of
the agreements has any clause for payment of compensation on termination of the
contract. Submission of Mr:Shrivastava is that once:an agreement is cancelled and
the same resulted in loss-of source of income of the assessee it would ipso facto

W

amount 10 capital asset. We are not inclined to accept such a broad submission as "

we are disposed to think, apart from that certain other -aspects are nqcessitbﬁs to
- make it a capital receipt as is evincible from the principle Ihid down by the Apex

Court, What is significant to note is that the assessee had claimed differential sum .

and the same was paid. Under such circumstances the concept of payment .of
‘compensation, cven it is understood in its connotative expanse, does not arise.

30, Inview of our aforesaid premised reasons the reference is answered in -

_ the-affirmative in favour of the revenue and against the assessee.

' ‘ “Ovder passed accoﬁdihg@y.
INCOME. TAX. REFERENCE

Before Mr. Justice Abhay Gohil & Mr. Justice Sanjay Yddav

| 5 April, 2007 o

.COMMISSIONER OF INCOME TAX, BHOPAL ' .... Applicant*

- M/s.MORENA RE-ROLLING INDUSTRIES _ .

DEV. Co. (P)LTD. MORENA ¥ .... Non-applicant

" Income Tax Act, Indian (XLIII of 1961)-Section 271 (1)(e) (iii) and
N « explanation 4-Reference-Whether tribunal justified is mnot
levying penalty when no positive income could be assessed—

Held, evasion of tax is sine qua non for imposition of penalty- .

Concealment of income not found-Losses found to be justified

.. and cannot be reduced—Hence, positive income "cannot be -

assessed—Tribunal justified in not levying' penalty~Reference
answered accordingly. . : .o

v

As per the 'pf_o'visions of Section 27 (1)(c) fhat penalty imposed is ‘paiél in

I

addition o the tax payable. When there is no.tax payable, the question of any

penalty doés. not arise. In fact; the evasion of the tax is the sine qua non for
_ imposition of penalty. If the penalty or further suin payable by a person would
. * LTR. No. 04/2005 (()-.) - i '
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be in addition to any tax payable by him. If losses are shown certainly no
penalty ¢an be imposed. The income under the provisions of law taxable is
presuppposes with regrad to the assessment year herein question. If there is
no taxable income or the assessed tax for payment during the particular year
in any case it is cannot be presumed that it is the case of evasion of tax and

. penalty can be imposed. Penalty can Oh_ly be imposed wlhen there is

concealment of the income. If on enquiry losses were found justified, they
cannot be reduced and the positive income cannot be assessed. The A.O. and
the other authorities though have reduced the losses from Rs. 11,65,020/- to

“the tune of Rs. 1,00,882/- but there is no finding that the losses have been

converted into the inéome or there is concealment of income. Therefore, in
view of the aforesaid factual aspect of the matter the explanation 4 will not be
applicable in this case as has been argued.by leamed counsel for Revenue.
Therefore; we answer that the Tribunal was justified in holding that wheén total
income is assessed at a loss and no tax leviable income is assessed or found
that no tax is payable, no penalty under Section 271 (1)(c) is leviable and can
be imposed. (para 7)

Case Referred : :
CIT v. Prrrhvzpal Smgh & Company, 183 ITR 69 (P&H High Court}.

- R.D. Jain with D.P.S. Bhadoria, for the apphcant
" None, for the non-applicant.
" & Curadv.vult.
: ORDER :
The Order of the Court was delivered by
Aspay Gomm, J. :-This reference has been made by the Income Tax
Appellate Tribunal, Delhi Bench to answer the following question :

"Whether on the facts and in the circumstances of the case, the
Hon'ble Tribunal is justified in Jaw in holding that penalty under
Section 271 (1)(c) is not leviable in the case where no positive
mcome has-been assessed?"

2. Brief facts of the case are that the respondent-Company is a Private
Limited Company. For the assessment year 1982-83, it filed return declaring
net loss of Rs. 3;95,000. The Assessing Officer completed the assessment at
net Joss of Rs. 3,77,231. For Assessment year 1983-84, it filed return declaring
net loss of Rs. 11,65,020/-. The A.O. completed the assessment at net loss of
Rs. 1,00,882/-. Quantum appéal filed by assessee for Assessment Year 1983-

'84.was dismissed by the CIT. (A). Against the order. of CIT(A), the assessce

filed appeal before ITAT, however, at the time of hearing the learned counsel
for the appellant did not press the appeal and the same was dismissed.
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3. The AQ. lewedpenalty under Section 271(1)(c) Rs. 7,250/- and Rs. 2,23,000/-

for assessment year 1982-83 & 1983-84 respectively, on the ground that assessee -

concealed the particulars-of income. In appeal, CIT(A) Bhopal confirmed the penalty
levied for both the years. Against which assessee has filed two appeals béfore
ITAT in which the Tribunal held as under -

Heard the appeals and it was held that penalty imposed is paid in
addition to the tax payable. When there is not tax payable the .
question of any penalty does not arise. In fact, evasion of tax is
the sine qua ron for imposition of penalty clause (iii), which
deals with cases referred to in Clause (C) under Sub-Section (1)
of Section 271 of the Act, it clear provides therein that the
penalty or further sum payable by a person would be in addition
to any tax payable by him. Explanation 3 and 4 annexed to the
said provision of law also presuppose taxable income and regard
to the assesemient year in question. If there is no taxable income
~ -or the assessed tax for payment during the particular year, the
question of evasion and subsequently penalty do not arise. The
learned Tribunal also placed reliance on a decision of Punjab and
Haryana ngh Court in the case of CIT vs. Prithvipal Singh &
- Company' in which it was held that when there is loss penalty.
for concealment of income is not leviable because there cannot
be any motive to conceal the income. Tribunal further held that
sinice fio contrary judgment of any other High Court is pointed
out, therefore the above judgment is binding on us and,
therefore, there is no question of tax penalty arises and no
penalty under Section 271(1)(c) is leviable and, allowed the
appeals filed by the assessee. Thereafter the Revenue filed an
application for referring the aforesaid question to this High
Court for its opinion and on the request of Revenue the aforesaid
question has been referred to this High Court for its opinion

4. 'We have heard Shri R.D. Jain, learned Senior Advocate on the ‘question |

referred to us and his submission is that in view of explanation 4 of Section
271(1)(c) which explains the expression "tax sought to be evaded" penalty is
leviable even in case of loss. However, he could not point: out any decision in
support of his submission.

5. We have perused the provisions of sub-Section 271(1)(c)(iii) of the
Income Tax Act and Explanation 4 which is quoted herein below :=
"(Failure to furnish returns, comply with notices, -
- goncealment of incom_e, etc. : -

(1) 183 ITR ‘69

ir
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Seétion 271.(1) "If the (Assessing) Officer or the (**¥)
(Commissioner (appeals)) (or the Commissioner) in the course
of any proceedings under this Aect, is satisfied that any person-

(a) (******if) g
(b) (*¥*wres) )
..{c) has concealed the particulars of his income or -
furnished inaccurate particulars of (such income, or)
(d) (*******)
he may direct that such person shall pay by way of
, penalty :- . . -
H N (i) (u*****) '
. (ii) ('ninq:u) .o

(iii) " in the cases referred to in clause (c) (in addition to
tax, if any; payable) by him, a sum which shall not be less
than, but which shall not exceed (three times), the amount
of tax sought to be evaded by reason of the concealment.of
particulars of his income (or fringe benefits) or the
furnishing of inaccuraté particulars of such income (or
fringe benefits). ‘ ' o

Explanation-4 : For the pﬁrpos&smf clause (i) of this sub-
Section, the expression "the amount of tax sought to be evaded"-

((@) in any case where the amount of income iri respect of
which particilars have been concealed or inaccurate
particulars have been furnished has the effect of reducing
the loss declared in the return or converting that loss into
income, means the tax that would have been chargeable on
the income in respect of which particulars have been con-
cealed or inaccurate particulars have been furnished had
such income been the total income;)

_ (b) inany caseto which Explanation 3 applies, means the*
3 tax on the total income assessed;

(c) . in any other case, means the difference between the
_ tax on the total income assessed and the tax that would
- » have been chargeable had such total income been reduced
' by the amount of income in respect of which particulars
have been concealed or inaccurate particulars have been
furnished.)" - :

6. In view of the aforesaid provision, we aré in full. agreement with the
decision of the: Punjab and Haryana .High- Court in the case of Prithvipal
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Singh & Comparny (supra) that the penalty imposed is paid in addition to the '

tax payable and the evasion of tax is the sine qua non for imposition of

penalty ‘and in Clause (iii) of Clause (c) under sub-Section (1) of Section 271 |

of the Income Tax Act, it is clearly provided that the penalty or further sum
payable by a person would be ‘in addition to any tax payable by him and
explanation 3 & 4 annexed to the said provision of law also presupposes
taxable income with regard to the assessment year in question, If there is no
taxable income or the assessed tax for payment during the particular year, the
question of evasion and subsequently penalty do not arise. So far as the
explanation 4 is concerned, the same will apply where the amount of income in
respect of which particulars have been concealed or inaccurate particulars
have been furnished as the effect of reducing the loss declared in the return or
converting that loss into income.

7. In the case in hand, it is clea.r that in the enquiry no concealment of-
income was found and it was also not found that inaccurate parucula:s have
been effected as declared in the return. Therefore, clearly the provision of
Explanation 4 will not provide any help to the Revenue. As per the provisions
of Section 271(1)(c) that penalty imposed is paid in addition to the tax payable.
‘When there is no tax payable, the question of any penalty does not arisé. In

fact, the evasion of the tax is the sine qua non for imposition of penalty. If the . .
penalty or further sum payable by a person would be in addition to any tax -

payable by him. If losses are shown certainly no penalty can be imposed. The
income under the provisions of law taxable is presupposes with regard to the
assessment year herein question. If there is no taxable income or the assessed
tax for payment during the particular year in any case, it is cannot be,
presumed that it is the case of evasion of tax and penalty can be imposed.
Penalty-can only be imposed when there is concealment of the income. If on
enquiry losses were found justified, they cannot be reduced and the | positive
income cannot be assessed. Thé A.O. and the other authorities though have
reduced the lossés from Rs. 11,65,020/- to the tune of Rs. 1,00,882/- but there
is no finding that the losses have been converted into the income or there is
concealment of income. Therefore, in view of the aforesaid factual aspect of
the matter the explanation 4 will not be applicable in this case as has been
argued by learned counsel for Revenue. Therefore, we answer that the
Tribunal was justified in holding that when total income is assessed at a loss
and no tax leviable income is assessed or found that no tax is payable, no
penalty under Section 271(1)(c) is leviable and can be imposed.
8.  Thus, the reference is Accordingly answered.

Reference answered accrodingly.

L\t
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COMMISSIONER OF COMMERCIAL TAX, INDORE ... Applicant*
V.
M/s REWA GASES (P.) LTD. GWALIOR © ... Non-applicant

General Sales Tax Act M.P., 1958 (X of 1959)-Section 2(hh)-
" Incidental goods—Assessing Authority imposing entry tax on
plants and machinery treating them as incidental goods~
Imposition of tax set aside by Board of Revenue holding that
plant and machinery entered in the local area are not in the
course of business-Board. of Revenue also refused to refer
the question -for answer—Held-Goods which are incidental in
nature. are subject to entry tax—Plant and Machinery are main
_goods for manufacture and cannot be classed as Incidental
Goo_ds—They are capital goods-No Entry tax payable-Board “of
Revenue rightly did not refer the question for answer.

In other words, all goods are not so subjected. ‘The goods must be
incidental to the main goods. Plant and Machinery are the goods employed for
manufacture of the commodity and not used in the manufacture of the
commodity. It is, thus, clear that the goods such as plant and machinery,
" employed for maniifacture are the main goods which are used in the
manufacture are appropriately the incidental goods. In the instant cases, the
goods like plarit and machinery are main goods for manufacture etc., and cannot
be classed as incidental goods and, therefore, no entry tax is payable.

(para 5)
Cases Referred : - .

Maiher Cement v. Commissoner, Sales Tax; 28 VKN. 185,
Commissioner of Sales Tax v. SP Industries; 1984 -CT] 508.
- Commissioner of Sales Tax, Madhya Pradesh v. Rajaram & brothers,
" Mandsaur (1996) 29 VKN 516. ’

B;rijesh Sharma, Govt. Advocate, for the ;pp]icant :
. Cur.adv.vult,

o : ) ORDER - _ . .

The State of M.P. has filed petition under Section 44 (2) of M.P. General
_ Sales Tax Act for calling the following reference:-- .
"Whether under the facts and circumstances of the case, the
Tribunial is right in holding that the plant and machinery entered
int0't1_1e local area are siot in the course of bus_iness"?‘

* ST.R. No. 312005 (M)
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Commissioner of Commercial Tax, Indore v. M/s Rewa Gases (P) Ltd.
Gwalior, 2007

1.  The brief facts of the case are that non-applicant is a registered dealer in
the business of the manufacturing and sales of Gases. He was assessed to
entry tax by the Assessing Authority vide order dated 25.11.1985. The
Assessing. Authority imposed entry tax on, plants and machinery treating them
as incidental goods. The non-applicant contended that the imposition of entry
tax on purchase of plant and machinery worth Rs. 10,05,343/- are capital
goods and not incidental goods and it was submitted that the machinery has
been imported in the course of business with a view to augment capacity of
the plant Against the aforesaid order passed by the Assessing Authority, first
appeal was filed before the Appellate Deputy Commissioner of Sales Tax,

Gwalior and the said Appellate Authority vide order dated 21.10.1986 affirmed

the order of the Assessing Authonty of imposition of entry tax on plant and

machinery.

2. The non-applicant thereafter approached the Board of Revenue under
section 38 (2) against the order of the First Appellate Authority. It was
contended by the non-applicant that the plant and machinery are not liable for
entry tax as they are not incidental goods. The Board of Revenue decided that
the plant and machinery are not liable for entry tax as they are exempted and
has held that because the plant and machinery entered into the locdl area are
not in the course of business and, therefore, no entry tax is payable. Against
the aforesaid judgment passed by the Board of Revenue, the State filed a
petltlon before the Board of Revenue for referring the aforesaid. questlon for
its opinion to the High Court.

3. The learned Division.Bench of the Board of Revenue after hearing the
learned counsel of the parties on the question of reference passed an order on
22.10.1997 and hias held that since the aforesaid questlon has already -been
answered by the High Court, therefore, the same is binding and therée is no

necessity for any fresh reference on the aforesaid question and had dismissed

the aforesaid application. Now the state has filed this petition before this Court

under section 44 (2) for a d11'ect10n to the Board of Revenue to refer the

aforesaid question.

. 4. 'We have heard Shri Brijesh’ Sharma, learned counsel for the applicant
and perused the order passed by the Board of Revenue. On the question of
calling reference, the Board of revenue has placeéd reliance on a decision in
the case of Maiher Cement v. Commissioner, Sales Tax', in which it has been
held that the building material including the plant and machmery entered into
the local area:before the start of the manufacturing process are exempted
from  the entry tax. Thercfore, considering the aforesaid decision and

(1) 28 VK.N. 185. .
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considéring" the other -decision Commissioner qf " Sales Tax v. -SP
Industries', in which the same view has been taken by the High Coart. Board

of Revenue has refused 6 refer the question to High Court.

5. In the cases of Commissioner of Sales Tax, Madhya Pradesh vs.
Vippy Solvex Products Pvt. Ltd., Dewas and Commissioner” of Sales Tax,
Madhya Pradesh vs. Rajaram and Brothers, ‘Mandsaur? the Division
Bench of this High Court in a similar matter held that the legislature intended
- to subject the goods, which are incidental in nature, to entry tax under the Act.
In other words, all goods are not so.subjected. The goods must be incidental to
the main goods. Plant and Machinery are the goods employed for manufacture
of the commodity and ‘not used in the manufacture of the commodity. It is,
‘thus, clear that the goods such as plant and machinery, employed for
manufacture are the main goods which are used in the manufacture are
appropriately the incidental goods. In the instant cases, the goods like plant and
machinery. are main goods for manufacture etc., and cannot be classéd as
incidental goods and, therefore, no entry tax is payable.

6. In the impugned order, Board of Revenue has also considered the

contention of department that in the matter of Shakti Estate, Supreme Court

has: decided the similar question and that decision was not considered by the

High Court. Board has explained that in the matter of Shakti Estate, the facts

were different: It was the matter in which the land was to be developed for

the purpose of growing coffee and some trees were cut and some material

was brought and it was sold. Therefore, in such circurstances it was found -
that the cutting of trees and selling of material has nothing to do with the

business. )

7. Inthe case in hand, there is no dispute about the facts that the Assessing
Authority imposed entry tax on plant and machinery treating them as incidental
goods, but in the case of Maiher Cement (Supra) as well as in the case of
Vippy Solvex and Rajaram and Brothers, Mandsaur (Supra), the Division
Bench of this, High Court has held that the plant and machinery are the goods
employed for manufacture of the commodity and-not used in the manufacture
of the commodity, and they are the incidental goods. Therefore, it cannot be
held that they were brought in the course of businqss. This is different analogy
that they were brought for manufacture of the commodity and ultimately for
the business. ‘As they are capital goods, therefore, it can be held that they are |
in the nature of capital goods and not incidental goods, and, therefore, entry tax
is not payable on them. ' ‘ . '
8. In this view of the matter, we answer the question in the affirmative i.e. -

(1) 1984 CTJ 508, : " (@) (1996) 29 VEN-S16.
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in favour of the assessee and against the Revenue and we are also of the

view, that the ‘learned Divisien Bench of the Board of Revenue was fully

Justtficd in not calling the reference from the High Court as the matter is

_ covered by the decisions of the High Court as cited above. Accordingly, we

. hold and to not find that any direction is required to be given to the Board of

! Revenue to refer the question to the High Court for its opinion.

9.  Accordingly, this reference petition is dismissed. _

Petition dismissed
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice S.C. Vyas
: 7 October, 2006 : :
YS BIST : ' -+ 7 ... Applicant*

STEEL AUTHORITY OF lNDIA LTD. & ors. ‘Non-applicants ‘

Negotiable Instruments Act (XXVI of 1881)—Sectmns 138, 141,
. Criminal Procedure Code, 1973, Section 482-Quashing of
Proceedings—Applicant working as General. Manager (Plant)
of M/s Bhanu Iron and Steel Company Ltd.~Cheques issued
by M/s Bhanu Iron and Steel Company Ltd. returned back
unpaid by the Bank-Complaint filed by the complainant
mentioning specifically that applicant was in charge and was
responsible for the conduct of business of the company—Held-
Necessary averments have been made in complaint—Sufficient
foundation. laid down for. prosecution of applicant-Proceedings
cannot be quashed-Petition dismissed.

It becomes crystal clear that it has been specifically averred in the
complamt that at the time, when the offence was committed, petitioner herein
was in charge, and was responsible for the. conduct of business of the
" company. In the notice sent under the provisions of Section 138 of the Act also
such averments have been made; whlch have not been controverted by the
petitioner herein and, therefore, there appears sufficient foundation laid “for
prosecution of the present petitioner. Lo (Para 12)

1

Case Referred :
SM.S. Pharmaceuticals Lid. v. Neela Bhalla and anr. 2006 (1) MPJR 97.

M.A. Bohra, for the applicant.
Vivek Singh, for the non-applicants. _
: . Cur.adv.vult.

* M.Cr. C. No: 739/2006 (L)
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: ORDER

S.C. Vyas, J. :-As common questions of law and fact are involved inall’
these six Misc. Criminal Cases Nos. 739/06, 740/06, 750/06, 751/06, 752/06
and 753/06, therefore, they have been heard together and are Being decided by
this common order. The copy of this order be placed in the record of every
case. T . :
2. Petitiorier Y.S. Bist is an Accused No. 5 in six private complaints filed by
Respondent No. 1 inthe Court of Judicial Magistrate First Class, Indore. Respondent
No. 2 to 5 are other accused persons. It has been averred in the complaint filed by
Respondent No. 1 ini all the six cases before Judicial Magistrate First Class, Indore,
that petitioner herein is the General Manager (Plant) of M/s Bhanu Iron & Stcel
Co. Ltd.; having its registered office at Hisar (Haryana), corporate office at New
Delhi and works at Peethampur, District-Dhar, having its one office at 9-A,
-Manoramaganj, A.B. Road, Indore also. Accused No. 6 is the company incorporated
under the ¢ompanies Act. Whereas the complainant is a Central Government's -
Company, established within the meaning of: Section 617 of the Companies Act,
1956. It has also been averred that Accused No. 6 carries’a business of

 manufacturing of steels plates and for the purpose of this business has been purchasing

steel slabs from the complainiant on credit basis. In Paragraph No. 9 of the complaint
it has been mentioned that, inthe discharge of existing debt/liability, Accused No. 6
company issued six cheques dravwn on Punjab & Sindh Bank, 13 P.Y. Road, Indore,
with an-assurance and undertaking that as and when cheques will be presernited to
their bank the same will be honoured by them and sufficient amount will be kept ih
their bank account for payment of cheque amount. Thereafter, cheques were
presented by the complainant in the concerning bank, but were returned unpaid, on
the ground that account has been seized. Then written notice as per the requirement
of Section 138 of Negotiable Instrument Act (hereinafter referred as the Act for
the putpose of brevity) were issued to all accused persons including the petitioner
herein. Such notices were also sent by fax. No payment was made within the
“period of 15 days froin the date of receipt of notices. Thereafter, written complaints
under Section 138 read with Section 141 of the Act were presented before
concerning Magistrate. Ledrmed Magistrate took cognizance of the offence against
accused persons including petitioner herein and issued processes, after recording
statement of the complainant under Section 200 of the Cr.P.C. Petitionér appeared
before learned Magistrate and moved an application under Section 245 of CtP.C,
for his discharge, which was rejected by that Court, therefore, now the proceedings -
pending in the Trial Court against petitioner herein have been challenged by way of
these petitions. o - c -
3. Learned counsel for the petitioner herein contended that petitioner is only an
emiployeé of Accused No. 6 Company-and is working on the post of General ‘Manager

~ ~(Plant). He has got no connection with the day to day affairs of the company. It has

—
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-

also been contended that no specific averments have'béen_'made againstthe petitioner -
“herein in the complaint under Sections 138 and'141 of the Act s'l;dWing that, the -

petitioner was in-charge of and responsible to the company for conduct of the
busiqpss of the"compariy ‘ -

4 Leamed counsel for the petitioner placed ‘reliance on the latest -
- pronouncement of the Supreme Court in the” case of SM.S. Pharmaceuticals -

Ltd. v. Neeta Bhalla and Anr ¥ and argued that petitiongr is neither Managing
Director nor Joint Managing Director 6f the Company and, therefore, he is not

covered under the provisions of Section 141 of thé Act. It has also been:

argued that petitioner is not the ‘signatory of the cheque, which- was
dishonoured and, therefore, his prosecution is only abuse of process of law.

3. Learned counsel for the petitioner also placed reliance on the provisions
of Section 292 of the Companies Act, 1956 and submitted that powers
regarding bor?_owi'ng. money can only be exercised: by Board of the. Company
by Tesolution, thereforg, also petitioner is not responsible for any défanlt in
_payment of money, for which cheques in question weré issued by the
company. ) .

6. Per contra, leamned courise!l for Respondent No. 1 Company contended

that petitioner is the General Manager (Plant) of Respondent No. 5 Company,
who is Accused No. 6 in the complaint filed before Trial Court. He subinitted
that in Paragraph No. 5 of the complaint it Kas beén clearly stated that
"Accused No. 5 is the General Manager (Plant) of Accused No. 6 and is

incharge arid responsible to the conduct of the affairs of the business of the

Accused No. 6" Learned counsel for Respondent No. 1" Company further
submitted that in addition’ to this averment in the statement of complainant
Sanjay Agrawal recorded under Section 200 of the Code of Criminal
Procedure also, it has been stated on oath by him that the petitioner herein is
the General Manager (Plant) of Respondent No. 5 and conduct the affairs of
"~ business of this company. ' ) ' ) o

7. Learned counsel for Respondent No. 1 further submitted that in the
notice issued to the petitioner under the provisions of Section 138 ofthe Aét, it
has' been specifically stated that he is the inicharge of and responsible for
conduct of the business of Responderit No. 5. The reply of the notice was sent
by the company through the petitioner and in that reply this fact has not been
- controverted anywhere and, therefore, in absencé of any controvertion on

- behalf of the petitioner this fact has become admitted between the parties.  ’

- 8. Section 141 of the Act clearly provides that, when offence under Section
138 of the Act is committed by a company, then every person who, at the time

the offence committed, was in-charge of, and was Tesponsible to, the company
(1) 2006 (1) MPIR 97 ) ‘ . ' g ;
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responsible to, the company for the conduct of the business of the company
and such person is vicariously liable to be held guilty for the offence
punishable under Section 138 of the Act and.punished accordingly.

Led, '(supra), and after referring decisions of various High Courts and eralier

Judgment:s of Supreme Court on this subject it was ultimately held in
Paragraph No. 20 that :

"Paragraph No. 20 -- In view of the above discussion, our
answers to the questions posed in the Reference are as under,

.- (@ Itis necessary to specifically aver in a complaint under
Section 141 that at the time. of offénce was committed, the
‘person accused was in charge of, and responsible for the
conduct. of business of the company. This averment is an
essential requirement of Section 141 and has to be made in a
complaint. Without this averment being made in a complaint,

the requirements of Section 141 cannot be said to be satisfied.

(b) The answer to question posed in sub-para (b) has to be
in negative, Merely being a director of 3 company is not
sufficient to make the person liable under Section 141 of the
" Act. A director in a company cannot be deemed to be in
charge of an responsible to the company for conduct of its
business. The requirement of Section 141 s that the person
sought to be made liable should be in charge of and
responsible for the conduct of the business of the company
at the relevant time. This has to be averred as a fact as there

" is 16 deemed liability of a director in such cases.
(c) The answer to question (¢) has to be in affirmative,
question notes that the Managing Director or Joint

—
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Managing Director would be admittedly in charge of the
-company and responsible to the company for conduct of its
business. When that is so, holders of such positions in a
company become liable under Section 141 of the Act. By
virtue of the office they hold as Managing Director or Joint .
Managing Director, these persons are in charge of an
responsible for the conduct of business of the company.
Therefore, they get covered under Section 141. So far as
signatory of a cheque which is dishorioured is concerned, he
is clearly responsible for the incriminating act and will be
covered under sub-section (2) of Section 141"

this subject and every person against-whom necessary averments, which are
essential requirements of Section 141 of the Act have been made¢ in the complaint
can very well be prosecuted along with the company under Sections 138 and 141
of the Act. ' - : ) .

12. 'When we examined the averments made in the complaint, in the notice sent
by Respondent No. 1 to petitioner. herein and other accused persons, the reply
sent by the petitioner and other accused persons through their counsels and the
statement given by the complainant before Trial Court under Section 200 of the
Cr.P.C., then it becomes crystal clear that it has been specifically averred in the
complaint that at the time, when the offence was committed, petitioner herein was
in charge, and was responsible for the conduct of business of the company. In
the notice sent under the provisions of Section 138 of the Act also such averments
have been made, which bave not been controverted by the petitioner herein and,
therefore, there appears sufficient foundation laid for prosecution of the present
petitioner. AR - o
13. The provisions of section 292 of the Companies Act, 1956 are also of no
avail to the petitioner herein, because in the same provision it has been provided
that the Board of Directors of the company may, by a resolution passed at meeting,

. delegate to any committee of directors, the managing director, the manager or any

i\

other -principal officer of the company or in the case of a branch office of the
company, a principal officet of the branch office, the powers specified in clauses
(c), (d) and (¢) to the extent specified in such-section (2), (3) and (4) respectively,
on such conditions as the Board may prescribe. Clause (c) is regarding the power
10 borrow- moneys otherwise than on debentures; Clause (d) is regarding power
to invest the funds of the company, and Clause (¢) is regarding the power to make
loans and, therefore, any manager, or branch manager can also be delegated with
powers of borrowing money otherwise than debentures. Whether there was any
resolution in favour of the petitioner herein or not is a-question of fact which is to

(¢
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.be examined by the Tnal Court. For the p_reseﬁt looking to the averments made in
the complaint and the statément given by the complainant under Section 200 of
the Cr.P.C., it appears that prima facie petitioner herein is also guilty for the offence

. punishable under Sections 138 and 141 of the, Act along with the company and,

therefore, Trial Court has committed no mistake in proceeding against him.
14. In view of the above discussion-these petitions have no merits and fail,
therefore, they all are dismissed. . -

. Petifion dismissed

Before Mr. Justice S.C. Vyas
.13 December, 2006

P.V. NAYAK & aar. ' " ... Applicants*
STATE OF MADHYA PRADESH : .... Non-applicant

Drugs and Cosmetics Act (XXIII of 1940)-Sections 18(a)(i), (iii), (vi),
: : 27(d), Criminal Procedure Code, 1973, Section 482-Quashing
of  Criminal Procéedings-Applicants are Non-Executive

. Directors of Pharmaceutical Company—Tablet manufactured by

. Company found to be sub-standard-Complaint filed by Drug
InSpector—HelH—thhing specifically averred in complaint
against the applicants—No averments that petitioners are in
charge and having active role in day to day affairs of Company-~
Merely petitioners being directors of the company are not
criminally lia'ble—rProceedings against petitioners quashed.

A copy of the private complaint which has been filed Drug Inspector
Barwani has been filed as Annexure P-2 alongwith the petition. In complaint it~
appears that petitioners have been arrayed as accussed No. 11 and 12. When
we read the contents of the complaint, it appears that nothing has been
specifically averted regarding these two petitioners. It has. also not been
averted that in what capacity and on what basis they have been arrayed as
accused in:the complaint. It has been simply stated that the manufacturer of
the medicine has also violated the provisions of Sections 18(a)(1), 18(a){vi)

- and .18 r(a)(iii) of the Act and thereby committed offence punishable under

Section 27(d) of the Act. Without making specific allegations regarding the act
of petitioriers and -their <capacity in the company, it is difficult to understand as
to how they have been prosecuted. If they happen to be the Directors of the
Company, even then this fact itself is not sufficient for their prosecution, unless

* M.Cr. C. No. 455012005 (1)
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it is alleged that they aré mcharge and havmg any actlve role in day to day

 affairs of the company mcludmg manufacture of Betnesol tablet L (para 8)

Cases Referred - L oo

Venketeshwaran & ors.'v. State of MP, M. CrC No. 3526/2005 State
of .Haryana . v. - Brijlal -Mittal & -ors., (1998). 5. ,SCC -343. -SM.S.
Pharmaceut:cals "Ltd. v. Neeta Bhalla & anr, (2005) 7. Scale 397 State,
Delhi Admm:stratmn v. IK. Nangla & anr, AIR 1979 SC 1977.

8.C. Bagadiya, for the applicants

C.R. Karnik, Dy. P. P. fot the non-applicant ~ . ,
o - Cur.adv.vult.

‘ORDER

S.C. Vias, J :~This is a petition filed under S. 482 of the Code of

Criminal Procedure for quashment of prosecution of the’ present petitioners in

a"private complaint bearing No. 649 of 1997 pending in the court of Chief"

Judicial Magistrate, Khargone against thie petitioners accused-herein and other

*. accused persons for commission of offence under S. 18 (a)(i); 18(a) (v1) and

18(a) (iii) and punishable under -S. 27(d) of Drugs and Cosmetics' Act
(hereinafter referred to as the 'Act’)), filed by respondent-Drug Inspector.

2. - Short facts of the case are that petitioners are Non-executive ‘directors
of Glaxo Smithkline Pharmaceuticals Limited formerly known as Glaxo India
Ltd. (hereinafter referred to das the 'Company’). It is also said that petitioner

no. 2 had never been the whole‘time Director of the Company and petitioner

No. 1 was tlie whole time Director of the Company heading Human Resource,
Corporate Communications, Legal and Administration departments’ and was

never involved in the day to.day operations relating to production. The .
- Compatty has its registered office at Dr Annie Besant Road, Worli, Mumbai:"
The subject: matter of this petltlon is- Betamethasone Sodium Phosphate popu-:

larly known as Betnesol Tablet. .

3. - As per prosecution case respondent Drug Inspector had taken sample of
a Betnesol Table bearing batch no. NB 750 bearing manufacturing date 11/95

_and expiry date was 4/97 from Adarsh Medical Agency, Khargone. One part

of the sealed sample was said to have been handed over to. the partner of the

said Adarsh'Medical Agency, the other part was sent to Govt. Analyst Bhopa.l B

" On chemical analysis, Public Analyst found that the sample taken was found

4 Content:lon of the learned Sr: counsel Mr. SC Bagadiya appearmg for

of sub-standard vide its feport dated 14.5.1996. On the basis of the aforesaid
analysis Teport, Drug Inspector filed a complaint allegmg commission of
offences under the Act as stated.in para-1 of the order.
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petitioners in this petition is that present petitioners have been impleaded in the

complaint as accused merely on the ground that they are being the Directors

of the Company without making any averments against them to the effect that

they are Incharge of day to day affairs regarding manufacture and sell of

Betnesol tablet which is under dispute. It has also been contended that without
making averments to that effect they could not have been prosecuted.

5. Mr SC Bagadiya, Sr. counsel submitted that petitioners are non-
executive Directors of the Company and they were never incharge of day to
day affairs of manufacture and sell of the alleged tablet which is under dispute.
It has also been argued that subject matter of this petition is squarely covered
by an order dated 13.4.06, passed in (Venketeshwaran and ors vs. State of
MP)! by learned Single Judge at Principle Seat. For ready reference he filed
photo copy of the said order. .

6. Per contra, learned Dy PP Mr. CR Karnik submitted that petitioners are
the persons who were incharge of day to day affairs of the company and they
can very well be: prosecuted for violation of the provisions of Drugs and
Cosmetics Act as alleged in the complaint.

7. S.18 and 27 of the Act reads as under :

18. Prohibition of manufacture and sale of certain drugs and
cosmetics - From such date as may be fixed by the State
Government by notifi¢ation in the Official Gazetté in this behalf,
no person shall himself or by any other person on this behalf -

(a) Manufacture for sale (or for distribution) or sell, or stock
.or exhibit (or offer) for sale, or distribute;

- () any drug which is not of a standard quality, or is
misbranded, adulterated or spurious;

(vi) any drug or cosmetic in contravention of any of the
provisions of this Chapter or any rule made thereunder;

(iii) - any patent or proprietary medicine, unless there.is
displayed in the prescribed manner on the label or
container thereof (the true formula or list of active
ingredients contained in it together with the quantities
thereof.);

S.27. Penalty for manufacturer, sell, "etc. of drugs, in
contravention of this Chapter-Whoever himself or by any other
person on his behalf manufacturers for sale or for distribution, or
sales, or stocks or eéxhibits or offers for sale or distributes -

(1): M.CL.C. No: 3526 of 05
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(d) any drug, other than a drug referred to in clause (a) or
clause (b) or clause (c) in contravention of any other provision of
this Chapter or any tule made thereunder, shall be punishable
with imprisonment for a term which shall not be less than one
year but which may extend to two years and with fine.

8. A copy of the private complamt which has been filed Drug Inspector \
Barwani has béen filed as Annexure P.2 alongwith the petition. In complaint it

appears that petitioners have been arrayed as accused No. 11 and 12. When
we redd. the contents of the complaint, it appears that nothing has been

specifically averted regarding these two petitioners. It has also not beén.

- averted that in what capacity and on what basis they have been arrayed as
accused in the complaint. It has been sxmply stated that the manufacturer of
the medicine has also violated the provisions of S. 18 (a)(1), 18 (a)(vi) and 18
(a)(iii) of the Act and thereby committed offence punishable under S. 27(d) of

the Act. Without making specific aIlegatlons regarding  the act of petitioners

and their capacity in the company, it is difficult to understand as to how they
have been prosecuted. If they happen to be the Directors of the Company,
even, then this fact itself is not sufficient for their prosecution, unless it is
alleged that they are incharge and having any active role in day to day affairs
of the company including manufactures of Betnesol tablet.

.9. Same petitioners. were -prosecuted in.the Court of Chief Judicial
Magistrate, Raisen in. Cri. Case No. 857 of 99 regarding different batch
number- of Betnesol tablet for the same offences, punishable under the

" provisions of the Act on the ground that they are Diréctors of the Company.
The alleged prosecutlon was challenged by them before this Court at. Principal
Seat. Ultimately in the above referred matter in Venketeshwaran and ors vs.
State of MP. (supra), the learnéd Single Judge at Principal Seat has held that
no case entailing criminal liability against the petitioners is made out ex-facie

to proceed against them. In the above referred case also ne specific

allegations were made regarding the role of the petitioners in day to day :

affairs of manufacture of tablet.

10. Learned Single Judge of Pnnmpal Seat has rehed on the. Judgments
reported in the matteré of State of Haryana vs. Brij Lal Mittal and 'ors' and.
SM.S. Pharmaceuticals Ltd. vs. Neeta Bhalla and another* and State

(Delhi Administration vs. LK. Nangla and another® and on the basis of law-

laid down by Apex Court, it was ultimately-held that on due consideration of
the averments made in the complaint in respect of the petitioners as directors
of the company, no case entailing criminal liability against the petrtloner is
made -out ex-facie to.proceed against them. I respectfully agree with the view

(1) (1998) 5 SCC 343. (2) (2005).(7) Scale 397. R (3) AIR 1979 SC 1977.

VI
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cxpressed by leamed Single Judge and on the basis of the Judgment rendered
in the above referred case (supra), the present petition also deserves to be
allowed.

1. In the result, the petition is allowed. Accordingly, the prosecution so far
as it relates. to the present petitioners is hereby quashed. '

Petition allowed

MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice S.L. Jain
1 February. 2007

BHARAT 'SANCHAR NIGAM LIMITED, _ '
JABALPUR and ors. ‘ : .... Applicants*

A

RAMESH PRASAD ... Non-applicant

Criminal Procedure Code, 1973 (II of 1974)-Section 482, Penal Code
Indian, Section 420-Quashing of Complaint-Applicants working
on different posts in Bharat Sanchar Nigam-Complaint for offence
punishable under Section 420 of I.P.C. against applicants on the
ground of over-billing—Deceit is oné¢ of essential ingredient of
offence of cheating—Over-billing by mistake or by negligence
would not amount to cheating—~No' /mens rea on the part of
applicants—Mere breach of contract is not necessarily cheating—
Civil Law action. is only remedy—No offence of cheating is made
out even accepting every word of complaint-Complaint registered
under Section 420 of L.P.C. quashed.

If by mistake or even negligence over-billing was done it will not amount
to cheating. Guilty intention is an essential ingredient of the offence of cheating.
Mens rea on the part of the accused must appear from the facts alleged in the
complaint. Where the facts narrated in the complaint reveal only a commercial
transaction without any element of deceit there can be no ground for holding

‘that the offence of cheating would allude from such transaction. The crux of

the offence of cheating is intention of accused person. A mere breach of contract
or giving a.bill of higher amount by inadvertence is not necessarily cheating. If
the respondent suffered as a result of over billing it is purely a civil liability. It
could not constitute ingredients of offence of cheating. “The Court should take
care that the matters of purely civil nature are not treated as coming within
criminal provision of law. Where there is absence 6f criminal intention of accused

*M. Cr. €. No. 113112004, ()
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in over billing and aggrleved party is having altérnative remedy in civil Court for -

the breach of contract or for damages, in such a case the matter should not be
allowed to be fought in a criminal Court. Where civil law action is only remedy
the criminal law action catnot be perm1tted to be used as an instrument of
oppression.

Accepting every word of the complaint and the statements recorded

under Sections 200 and 202 of the Code to be true, no offence of cheating is
made out. . (Pa:as 3 &9)

Surendra Smgh with Rajkamal Chaturved: for the apphcants
None, for the Non-applicant
o Cur. adv.‘ vult..
ORDER

S.L. JAIN J:- Invoking extraordmary _]unsdlctlon of this Court under
Section 482 of the Code of Criminal Procedure, (héreinafter referred to as the
‘Code) petmoner No.l, Bharat Sanchar ngam Limited; (henceforth the
‘Nigam’) which is a body corporate and petitioner Nos. 2 to 5; who.are General
Manager, Accounts Officer, Divisional Engineer and Sub Divisional Engmeer
respectively of petitioner No.1-Nigam, have filed this petition for quashing the

proceedings in Criminal Complaint Case No. 122/2004 (Ramesh Prasadv. Bharat

. Sanchar Nigam, Ltd. and four others), pending in the Court of CJM Katni,
for offence punishable under Section 420. of the IPC.

2, The facts whichled to filing of this petition shortly narrated, are that the respondent
filed a complaint against the petitioners in the Court of CJM, Katni alleging that the
petitioner No.1 had given a telephone connection No. 235028 to him. Due to the
negligence of the petitioners the télephone bill for the period 1-5-2002 to 30-6-2002
was not sent to him. The charges of this period were added to the bill for the period
1-7-2002 to 30-8-2002 causing great inconvenience 10 him. It is also alleged in the
. complaint that telephone connection was disconnected on 30-9-2002. Despite this

fact, a bill .for Rs.464/- for the period 1-9-2002 to.31-10-2002 was sent to him. -

Similarly, despite disconnection a bill for Rs.252/- for the period 1- 11-2002to 31-12-
2002 was sent to him. It is further alleged in the complaint that even though the
complainant paid Rs.821/- for the period 1-7-2002 to 31-8-2002 this was shown as
outstanding due in the bill dated 19-9-2002.

3. Learned CIM recorded statemerits under Sections 200 and 202 of the Code
and registered the complaint for the offence punishable under Section 420 of the

IPC. All the accused persons appeared before the trial Court and they were released
“onbail. o

L

LA
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4. I have. heard Shri Surendra Singh, senior counsel with Shri Rajkamal
Chaturvedi, appearing for petitioners, None appeared for the respondernt at the time
of final hearing, :

5. Learned senior counsel, appearing for the petitioners, vehemently submitted
that accepting every word of the complaint and the statements under Sections 200
and 202 of the Code to be true offence under Section 420 of the IPC is not made
out, : - -

6. I have perused the complaint and also the statements under Sections
200 and 202 of the Code. I find substance in the contention of the learned
.senior counsel. The ingredients required to constitute the offence of cheating
as defined under Section 415 are :-

(¥ -There should be fraudulent or dishonest inducement of a
" person by deceiving him; - '
(i)  (a)The person so deceived should be induced to deliver any - .
. property to any person, or to consent that any person shall

retain any property; or
e (b) The person so deceived should be intentionally induced to
, do or omit to do anything which he would not do or omit if he -
: were not'so deceived; and . :

(iii} In cases covered by (if)(b) the act or omission should be ohe
which causes or is likely to cause damage or harm to the
person induced in body, mind, reputation or property.”

.. Each part of the section is independent of the other. The common feature
in both the parts is that there must be deceit Practiced by the accused upon the
victim. In the first part it is sufficient if there is dishonesty or fraud in obtaining
delivery of property. In the second part there must be an intentional inducement of
the victim to do or omit to do some act which he would not otherwise do or omit to
do and such act or omission of the victim must cause or be likely to cause damage
or harm to the person induced in body, mind, reputation or property. '

7. ‘Deceit” is one of the essential ingredients of the offence of cheating. Where
there is.no evidence of ‘deception’ as defined under.Section 415 of the IPC, offence
-under Section 420 cannot be said to have been made out. Deceiving, generally, is to
lead into error by causing a person to believe what is false or to disbelieve what is
true. Deception may be by words or by conduct. In the present case there is no

“evidence on record to establish deception. No fraudulent or dishonest Iépresentation

or statement was made to the complainant/respondent. |

. 8. If by mistake or even negligence over-billing was done it will not amount
to cheating. Guity intention is an essential ingredient of the offence of cheating.
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Mens réa on the part of the accused must appear from the facts alleged in the
complaint. Where the facts narrated in the complaint- reveal only a commercial
transaction without any element of deceit there can be no groundfor holding
that the offence of cheating would allude from such transaction. The crux of
the offence of cheating is intention of accused person. A'meie breach of contract
or giving a bill of higher amount by inadvertence is not necessarily cheating. If
the respondent suffered as a result of over billing it is purely a civil liability. It
could not constitute ingredients of offence of cheating. The Court should take
care that. the matters of purely civil nature arc not treated as coming within
criminal provision of law. Where there'is absence of criminal intention of accused
in over billing and-aggrieved patty is having alternative remedy in civil Court for
the breach of contract or for damages in such a case the mattp_g_s}puld not be
allowed to be fought in a criminal Court. Where civil law actionis ouly remedy
the criminal law action cannot be permitted to be used as an instrument of
‘oppression. ' )

i

9. Accepting every word of the complaint and the statements recorded
under Sections. 200 and 202 of the Code to be true, no offence of cheating is
made out. The proceedings-agaim the petitioners in criminal Court will amount
to abuse of the process of the law. Accordingly, the petition deserves to be
allowed and is allowed. The proceedings against the petitioners-in Criminal
Complaint Case No, 122/2004 (Ramesh Prasad v. Bharat Sanchar Nigam. Ltd.
and four others), pending in the Court of CIM, Katni, for offence punishable
ander Section 420 of the IPC are hereby quashed. _

‘ . ) Petition allowed.

e ]
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SUPREME COURT OF INDIA
‘Before. Mr. Justice Arqtt Pasayat & Mr. Justice Lokeshkwar Singh Panta

20 November, 2006
CHIEF COMMISSIONER OF INCOME TAX,

BHOPAL & ors ) .... Appellants*
V. -
Ms. LEENA JAIN & ors. ... Respondents

Constltutmn of India, Articles 16, 136—Regularlzat|on—Employee working
on contract basis—Original Application filed by respondents/
employees before Central Administrative Tribunal for
regularization of their services—Tribunal directed the appellants
to consider their cases for appointment on regular basis—Writ
Petition filed by appellants before High Court dismissed-Matter -
remitted back to High Court for reconsideration in the light of
judgment passed in Uma Devi's case.

The question of regularization on the ground of long rendition of service was
the subject matter in Uma Devi's case (supra) The said issue has been elaborately

- dealt with in the judgment.

In view of what has been stated in Uma Devi's case (supra) we deem it
proper to remit the matfer to the High. Court to consider the case afresh in the light
of the said decision. (Paras 6 & 7)

-

Cases Referred :

Secretary, State of Karnataka & ors. v. Uma Devi & ors.; (2006) 4
SCC 1. Dr. Raj Shivendra Bahadur v. The Govemmg Body of the Nalanda
College; 1962 Supp. 2 SCR 144

Curadv.vult. -

JUDGMENT :
The Judgment of the Court was delivered by
Arurr Pasavar, J. :-Leave granted. '

1. Challenge in this appeal is to the order passed by a Division Bench of the
Madhya Pradesh High Court at Jabalpur in Writ Petition No. 1974 of 1998. Appellants
had challenged the composite ordér dated 13.11.1997 passed in OA No, 691 of 1995
and O.A. No. 89 of 1996 by the Central Administrative Tribunal, Jabalpur Bench, at
Jabalpur (in short the 'CAT"). The respondents moved the CAT under Section 19 of
the Administrative Tribunals’ Act, 1985 (in short the 'Act’) seeking regularization of
their services.

2. Stand of the respondents before the CAT was that they have been performing
their duties as Data Entry Operators on contract basis and were being paid at a rate

- * Civil Appeal No. 5074/06 ) ) oo

~
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of Rs. 10 per hour up to the maximum of Rs. 50 per day. Since they have been
working since a long period they sought for regularization placing reliance on the
Jactum of long rendition of service.

3. In response, present appellants coritended that the respondents. were not de-
partmental employees and their grievances cannot be agitated before the CAT.
Placing reliance on some other decisions by the CAT, the stand of the present
appellants was turned down and direction was given for considering the cases of
appointment on regular basis.

4. A writ petition was filed before the High Court, which was ‘dismissed by the
nnpugned order.

5. Insupport of the appeal leamed counsel for the appellants submitted that the

decision of the High Court is contrary to Iaw as laid down by the Constitution Bench
~of this Court in Secretary, State of Karnataka and others v. Uma Devi and

others'. Leamed counsel for the respondents on the other hand submitted that since

the CAT had relied on an earher judgment, High Court rightly did not find any
" distinguishable feature, and the appeal, therefore, deserves to be dismissed.

6.  The question of regularization on the ground of long rendition of service was
the subject matter in Uma Devi's case (supra). The said issue has been elaborately
dealt with in the judgment. It was infer alia held as follows :

"33. Itis not necessary to notice all the decisions of this Court on-
this aspect. By and large what emerges is that regular recruitment
should be insisted upon, only in a contmgency, an ad-hoc
appointment can be made in a permanent vacancy, but the same

“should soon be followed by a regular recruitment and that
appointments to non-available posts should not be taken note of for
regularization. The cases directing regularization have mainly
proceeded on the basis that having permitted the employee to work
for some period, he should be absorbed, without really laying down
any law to that effect, after discussing the constitutional scheme.
for public employment.

45. While directing that appointments, temporary or casual, be
regularized or made permanent, courts are swayed by the fact that
the concerned person has worked for some time and in some cases
for a considerable length of time. It is not as if the person who
accepts an engagement either temproary or casual in nature, is not
aware of the nature of his employment. He accepts the employment -
with eyes open. It may. be true that he is not in a position to bargain '
—not at arms length — since he rmght have been searchmg for some

(1) 2006 (4) sCC 1 -

e
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employment so as to eke out his livelihood and accepts whatever
he gets. But on that ground alone, 1t would not be appropriate to
_]ettlson the constitutional scheme of appointment and to take the
view that a person who has temporarily or casually got employed
should be directed to be continued permanently. By doing so, it will

be creating .another mode of public appointment which is not =
permissible. If the court were to void a contractual employment of
this nature on the ground that the parties were not having equal

barganing power, that too would not enable the court to grant any
relief to that employee. A total embargo on such casual or temporary
employment is not possible, given the exigencies of administration
and if imposed, would only mean that some people who at least get

emiployment temporarily, contractually or casually, would not be

" getting even that employment when securing of such employment

brings at least some succor to them. After all, innumerable citizens

-of our vast country aré in search of employment and one is not

compelled to accept a casual or temporary employment if one is
not inclined to go in for such an employment. It is in that context
that-one has to proceed on the basis that the employment was

* accepted fully knowing the nature of it and the consequences flowing

from it. In other words, evén while accepting the employment, the

 person concerned knows the nature of his employment. It is not.an

appointment to a post in-the real sense of the term. The claim

acquired by hirn in the post in which he is temporarily employed or

the interest in that post cannot be considered to be of such a mag-
nitude as to enable the giving up of the procedure established, for
making regular appointments to available posts in the services of
the State. The argument that since one has been working for some
time in the post, it will not be just to discontinue him, even though he

was aware of the nature of the employment when he first took it -

. up, is not one that would enable the jettisoning -of the procedure

established by law for public employment and would have to fail

“*-when tested on the touchstone of constitutionality and equality of
opportumty enshnned in Article 14 of the Constitution, .

47. When a pe_rson enters a temporary émployment or gets

_ engagement as a contractual or casual worker and the engagement -

is not based on a proper selection as recognized by the relevant

_rules or procedure, he is aware of the consequences of the appoint-
ment being temporary, casual or contractual in natire. Sucha persori
cannot invoke. the theory of” legitimate expectation for being

- conﬁ:med in the post when an appointment to the post could be

[
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made only by fo]lowmg a proper procedure for selection and in
concerned cases, in consuitation with the Public Service =
Commission. 'I'hercfore the theory of legitimate expectation cannot

be successfully advanced by temporary, contractual or casual
cmployees It cannot also be held that the’ State has tield out any
promise while engaging these persons eitherto continue them where
they are or to make them permanent. The State. cannot - ,
constitutionally make such a promise. It is also obvious that the
theory cannot be invoked to seck a positive relief of bemg made
permanent in the post.

52, Normally, what is sought for by such temporary employees -
when they approach the court, is the issué of a writ of mandamns =
directing the employer, the State or its instrumentalities, to absorb :
them in permanent service or to allow them to continue. In.this
context, the question arises whether a mandamus could be issued
in favour of such persons. At this juncture, it will be proper to refer
to the decision of the Constitution Bench of this Court in Dr: Raj -
Shivendra Bahadur v. The Governing Body of the Nalanda .
College1 That case arose cut of a refusal to promote the writ
petmoner therein as the Principal of a college. This Court held that
in order that a mandamus. may be issue to.compel the: authorities to e
do somithirig, it must be shown that the statute i imposesa legal duty =~
on the authority and the aggrieved party had a legal right under the
statute or rule to enforce it. This. classical position continues anda - - . ~
méndamans could not be issued in favour of the employees directing . . v
" the govemment to make them permanent since the employees R
cannot show that they have an enforceable legal right to be
- permanently absorbed or that the State has a legal duty to makc _
them permanent.” o

7. In view of what has been stated i in Uma Devi's ¢ase. (supra) we deem it .
proper to remit the matter to the High Court to consider the case afresh i m the light . *
of the said decision. - '

8 The appeal is allowed to the aforesald extent with fio orders as to costs. .
: Appeal allowed

v

;T

(1) 1962 Supp. 2 SCR 144
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SUPREME. COURT OF INDIA.
quare Mr. Justice Arijit Pasayat & Mr. Justice S. H Kapadia
" 30 November, 2006

STATE OF MADHYA PRADESH s ... Appellant *
V.
KEDAR YADAV - ‘ y Respond‘ent

Penal Code, Indian (XLV of 1860)-Section 307—Reduction in Sentence—
Validity—Sentence of 10 years reduced by High Court to the period
already undergone which was about 1 years and 3 months—

- Aggravating and Mitigating factors in which offence has been
committed should be delicately balanced—Object of iniposing
punishment is to protect society anddeter criminal-Imposed

- sentence should reflect the conscience of the society and the
. sentencing process has to be stern where it should be-Considering
entire aspects including long pendency of litigation respondent
sentenced to undergo 3 years R.I. and fine of Rs. 10 OOOI—Appeal

- allowed.

For deciding just and appropriate sentence to be awarded for an offence, the
aggravating and mitigating factors and citcumstances in which a crime has been
committed are to be delicately balanced on the bas1s of really relevant circumstances
in a dispassionate manner by the Court. :

The object should be to protcct the society andto deter the cmmnal in achlevmg )

' the avowed object of law by imposing appropriate sentence. It is expected that the

Courts would operate the sentencing system so as to impose such sentence which
reflects the conscience of the society and the sentencmg process-has to be stern
where it should be. .o _ . (Paras 11 & 12)

Cases referred :

Sevaka Perumal etc. vs. State of Tamilnadu, AIR 1991 SC 1463. Denis
Councle MCGDautha vs, State of California, 402 US.183 : 28 L.D. 2d 711. State
of Maharashtra vs. Balram Bama Patil and ors. (1983) 2 SCC 28. Girija Shnaker

v. State of Uttar Pradesh; (2004) 3 SCC 793. R. Parkash v. State of Karnataka;
IT 2004 (2) SC 348 )

Case Relied on : . o

Sarju Prasad v: State of Bihar; AIR 1965 SC 843
Case Distinguished :- :
' Kundan Singh v. State of Punjab; (1982) 3 SCC 213,

-

Cur.adv.vult.

\

* Cr.A. No. 1334/2004
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JUDGMENT

. The  Judgment of the Court ~was delivered” by
Arunir Pasavar, J. :~Challenge in this appeal is to the judgment of a learned Single
Judge of the Madhya Pradesh High Court. By the impugned judgment learned Single

_Judge while upliolding the conviction of the respondent for an offence punishable

under Section 307 of the Indian Penal Code, 1860 (in short the 'IPC') reduced the

sentence to the period already undergone which was about 1 year and three months.
The trial court had found the respondent guilty and had imposed sentence of ten
years rigorous imprisonment and fing of Rs. 1,000/- with default stipulation.

2.  Background facts in a nutshell are as follows :

3. The respondent allegedly assaulted the complainant - Parvat Singh by an axe

causing several grievous injuries. Complmnant Parvat Singh (PW 10) lodged a report
at the police station to the effect that while he was doing night duty at br. Ajay Lal
Christian Hospital, the accused hit him on his head by the’ sharp edge of an axe and
other parts of the body. Other persons were present there, who witnessed the incident.
They carried the complainant to the hospital for treatment. Information was lodged

at the Police Station and mvesugatlon was undertaken. The informant was treated . -

at the hospital for multiple injurics sustained by him. After completion of investigation,

charge sheet was filed and the matter was taken up for trial. Accused took the plea
of false implication. According to the medical report and the statement of the doctor,
there was a cut wound on the upper part of panetal bone which was straight cut and

there was a parallel straight cut below said injury and there was a cross cut wound -

on the left acromiyo caviculas wound and the doctor had advised to gét x-ray of
head, chest and left shoulder. According to statement of witnesses and -doctors and

‘medical report on the day of incident there were injuries on the body of complainant
caused by sharp edged weapon. Therefore, there was no dispute as to presence of

injuries on the body of the complamant

. 4. Placing reliance on the ewdence of'the victim and others, thé trial court found
the accused guilty and convicted him and imposed Sentence as afore-noted. The
trial court took note of the evidence of the Doctor who had first examined the
informant. The trial court noted that in the opinion of the doctor all the i m_]unes were
caused by sharp axe or another sharp-edged weapon and was enough to, cause
death of the victim. The doctor had advised to get X-ray of head, chest and left

shoulder of the victim. Several fractures.were also noticed. Taking note of the
serious nature of the injuries inflicted and the weapon used; the trial court held the-

accused-respondent guilty and imposed sentencé as- afore-noted.

5. Respondent preferred an appeal béfore the High Court. Learned counsel
appearing before the High Court for the accused-respondent did not question the

finding of conviction. The only prayer related to sentence. The High Court w1thout-

any discussion merely observed that the accused had undergone senterice of about

el
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- one year and 3 1/2 months; at the commission of offence was'agéd about. 20 years

and an uneducated labourer coming from rural area. Accordingly, the period of
sentence of imprisonment was reduced to the period already undergone.

6. Leamed counsel for the appellant-State submitted that the sentence imposed

. by High-Court is very much on the lenient side. In a case of this nature no leniency

should have been shown.

7. A bare perusal of the doctor S ev1dence shows that the accused in a merciless-
and cruel manner attacked the victim on his head and shoulder causmg grievous
injuries. Therefore, the reduction of sentence was uncalled for.

8. Learned counsel for the respondent on the othér hand submitted that though
confession appears to have been made before the High Court about conviction that
was really not called for. In any event; the occurrence took place nearly two decades
back. Even if prosecution versiof is accepted in its totality, the offence punishable
under Section 307 IPC is not made out and at the most it is one under Section 324
IPC. Referring to a judgment of this Court in Kundan Singh v. State of Punjab' it
is submitted that the High Court has rightly reduced the period of sentence.

9. Thought it is not necessary to. examine whether Section 307 IPC had any

. application, in view of the stand of the respondent that in reality that. Section 307

IPC had no apphcatmn, we have considered that plea,

10. Undue sympathy to impose inadéquate sentence would do moré harm to the
justice system to undermine the.public confidence in the efficacy of law and society
could not long endure unider such serious threats. It is, therefore, the duty of every
court to.award proper sentence having regard to the nature of the offence and the
manmer in which it was executed or committed etc. This position was jlfuminatingly
stated by this Court in Sevaka Perumal etc. v. State of Tamil Nadu.*

11. After giving due consideration to the facts and circumstances of each case,
for deciding just and appropriate sentence to be awarded for an offence, the
aggravating and riitigating factors and circumstances in which a crime has been
committed are to be delicately balanced on the basis of really relevant circumstances
in‘a dispassionate manner by the Court. Such act of balancing is indeed a difficult

task. It has been very aptly indicated in Dennis Councle MCG Dautha v. State of
Callifornia® that no formula of a foolproof nature is possible that would provide a
reasonable criterion in determmmg a just and appropriate pumshment in the infinite
variety of circumstances that may affect the gravity of the crime. In the absence of
any foo]proof formtila which may provide any basis for reasonable criteriato correctly
assess -various circumstance germiane to the consideration of gravity of crime, the
discretionary judgment in the facts of each case, is the only way in which such

: Judgment may be eqmtably dlstmgmshcd

* (1) 1982 (3) SCC 2(3) (@) AIR 1991 5C 1463 . (3)402US]83:—28-LD. 2d 711
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12.  The object should be to protect the society and to deter the criminal in achieving

the avowed object of law by imposing appropriate 'sentence. It is expected that the”

Courts would operate the sentencing system so as to impose such sentence which
- reflects the conscience of the society and the sentencing process has to be stemn
where it'should be.

13. IIIIpOSIthIl of sentence without considéri_ng its eﬁ‘ct:t on the social order in

many cases may be in reality a futile exercise. The social impact of the crime; e.g. -

where it relates to offences against women, dacoity, kidnapping, misappropriation of

public money, treason and other offences involving moral turpitude or moral

delinquency which have great impact on social order, and public interest, cannot be

. lost sight of and per se require exemplary treatment. Any liberal attitude by imposing
. meager sentences or taking too sympathetic view merely on account of lapse of
. time in respect of such offences will be result-wise counter productive in the long

‘turn and against societal interest which needs to be cared for-and strengthened by
string of deterrence inbuilt in the sentencing system.

14. The Court will be failing in its duty if appropriate punishment is not awarded
for a crime which has been committed not only against the individual victim but also
against the society to which the criminal and victim belong. The punishment to be
awarded for a crime must not be irrelevant but it should conform to and be consistent
with the atrocity -and brutality with which the crime has been perpetrated, the enormity

of the crime warranting public abhorrence and it should "respond to the society's cry -

for justicé against the criminal”.

15. It is to be noted that the alleged offence was of very serious nature. Séction
307 relates to attempt to murder. It reads as follows :

"Whoever does any act with such intention or knowledge, and under
such circumstances that if he by that act caused death, he would be
guilty of murder, shall be punished with imprisonment of either -
description for a term which may extend to ten years, and shall also
be liable to fine; and, if hurt is caused to any person by such act, the
offender shall be liable either to (unpnsonment for life), or to such
punishment as is hereinbefore mentions

16. To istify a conviction under this Section, it is not essential that bodily injury
capable of causing death should have been inflicted. ‘Although the nature of injury
actually caused may often give considerable assistance in coming to a finding as to
the intention -of the accused, such intention may also be deduced from other
circumstances, and may even, in some-cases, be ascertained without any reference
at all to actual wounds. The Section makes a distinction between an act of the
accused and its result, if any. Such an act may not be ‘attended by any result so far
as the person assaulted is concerned, but still there may be cases in which the culprit
would be liable under this Section. It is not necessary that the injury actually caused
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to the victim of the. assault should be sufficient unider ordinary circumstances to
cause the death of the person assaulted. ‘What the Court has to see is whether the
act, irrespective of its result, was done with the intention or knowledge and under
circimstances mentioned in the Section. An attempt in order to be criminal need not
be-the penultimate act. It is sufficient in law, if there is present an intent coupled with

some overt act in execution thereof. _

17. Lt is sufficient to justify a coﬁvicﬁc’m under Section 307 if there is present an
intent coupled with some overt act in éxecution thereof. }t is not essential that bodily
injury capable of causing death should have been inflicted. The Section makes a.
distinction between the act of the accused and its result, if any. The Court has to see
whether the act, irréspective of its result, was done with the intention or knowledge
and under circumistances mentioned in the Section: Therefore, an accused charged
under Section 307 IPC cannot be acquitted merely because the injuries inflicted on
the victim were in the nature of a simple hurt. )

18. - Thls position was highlighted in State 6f ‘Makharashtra v. Balram Barma
Patil and ors.}, Girija Shanker v. State of Uttar Pradesh® and R. Parkash v.

" State of Karnataka®. .

19. 'In Sarju Prasad v. State of Bihar* it was observed in para 6 that mere fact
that the injury actually inflicted by.the accused did not cut any vital organ of the
victim, is not by itself sufficient to take the act out of the purview of Section 307.
20. Whether there was intention to kill or knowledge that death will be caused is a
question of fact.and would depend on the facts of a given case. The circumstances
that the injury inflicted by the accused was simple or minor will not by itself rule cut
application of Section 307 IPC. The determinative question is intention or knowledge,
as the case' may be,:and‘ not nature of the injury. o s L
21. Section 307 deals with two situations so far as the sentence is concemed.
Firstly, ‘whoevér does any act with such intention-or knowledge, and under such
circumstances that, if he by that act capsed death, he would be. guilty of murder,
shall be punishéd with imprisonment of either description for a term which may” .
extend to ten years, and shall also be liable to fine; and secondly if hurt is caused to
any person by such act the offenider shall be liable either to imprisonment for life or
10 such punishment as indicated in the first-part i.e. 10 years. ‘
22. The nature of the injuries sustained, the wedpon used and the opinion of the
doctors as noted above to the effect that the injuries were enought to cause death,
the trial court had rightly convicted the accused-respondent for offence punishable -
under Section 307 IPC. The decision in Kundan Singh's case (supra) has no

- application to the facts of the present case. The decision was rendered in the

backgrouqd of the factual position as noticed in the -judgt_nen_t.

(1) 1983 2) SCC 28 (2) 2004 (3) SCC793  (3)JT 2004 (2) SC 348 (4) AIR 1965 SC 843
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23.  Considering the principles indicated ab ove, the inevitable conclusion is that the
High Court was not justified in reducing the sentence to the period already undergone.
- Taking into account all relevant aspects including long passage of time which per se
' isnota ground for reduction in sentence, order of the High Court, so far as it relates -
to the reduction. of period of sentence, is set aside, The rtespondent: shall undergo
custodial sentence for thiree years subject to such remissiois.as may be available in_
law. Additionally, he shall pay a fine of Rs. 10,000/-. Deposit of the amount shiall be
made within thiree months from today. If the amount is nct deposited the default
- sentence will be one year rigorous imprisonment. In case the amount is deposited, a
: sum of Rs. 8,000/~ shall be paid to the victim-parvat Singh.. N .
24. " Appeal is allowed to the aféresaid extent, . - o -
Lo . : Appeal allowed.

SUPREME COURT OF INDIA:

- Before Mr. Justice PK. Balasubranianyan &
B M. Justice B. Sudershan Reddy
L - 21 March, 2007 _
GHAZIABAD URBAN CO-OP. BANK LTD ... Appéllant *

. STATEOF M:P. . .. 4. Respondent -

Civil Procedure Code (V of 1908)-Order IX Rule 13-Setting sside ex-parie
i i o decree=Plaintiff filed: a-suit for enforcément of Bank Guarantee-
.., Appellant/Defendant bank did not appear ‘in- spite of service of

::i 7 motice~Ex parte Decree passed. on- 25.8.1998-Appellant filed -

application for setting ‘aside ex-parfe decree on.3.3.1989 disclosing

i Sa

j’)

 that Summon. was not accompanied by, copy of plaint-Bank came .

to kiiow about passing of ex-parte de'cr_e“eubn‘4_."2_2139"8'_9.-'Applicatinn

for setting aside ex-parfe decree dismissed ﬁi,n-défﬁﬁlg-An‘p'théi‘ '
application filed -0n 27.8.1990 for setting aside-ex-parte decree’
stating the date of knowledge of decree as 24.?;.19_20-=Appliégtim:1'
rejected by Trial Court-Appeal also dismissed by High Court--

', ., Held=Trial Court réjected, second application as barréd by time in.

'view of contradictions iti.two applications ri}gdg;('i'iilg' .date of

A ‘-k?qwlédg&-Sécond Application for Setting, aside ex-parte decree

N (‘Effilitéi'féfe; with the or:iéi‘s-‘.uq‘dér- challelfgé—Appeal- ‘.'di,s:nﬁ_s;‘.qq, =
+ We have anxiously considered the rival submissions made by leamned counsel.
- We find that the suit was decreed ex-parte on 25.8.1988. Counsel for the appellant

* Civil Appeal No. 3694/2000

‘not maintainable. as first was already dismissed-Not proper to -
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has a case that the date of hearing was really fixed as 26.8.1988 and the sit had
been decreed one day prior to that. Even if it be so, the fact remains, that the
appellant on 2.3.1989 had filed MJC-17/89 seeking to set aside that said decree, and
the said application, for the reasons best known to the appellant was permitted to be
dismissed for default on 23.04.1990. A copy of the application availablé.on the file
discloses that the summons was sérved on the appellant and the complamt was only
that the sumimons was not accompanied by a copy of the plaint making it difficult for
the appellant to understand the nature of the claim. Even then, the fact rémains that
summons was served. In-that context, the date of knowledge of the decree would
not be relevant in terms of the applicatory article of the Limitation: Act In that
application, the date of knowledge of the decree was projected as 4.2. 1989 In the
subsequent ‘application filed on 27.8.1990, the appellant alleged that the date of -

knowledge of decree was 24.8.1990. This contradiction was noticed by the tral .

court which found that no reason was made out for condoning the delay in filing the
second application. It is seen that the appellant had made no attempt to get the first
application MIC 16 of 1989 restored by invoking Order IX Rule 9 CPC."

The High Court on a re-appreciation of alt the circumstances; came to the .

conclusion that the trial court was right in dismissing the application as barred by

limitation. Itis difficult to say that the view takén by the the trial court and affirmed
by the High Court is erroneous in any manner. The case of frand raised before us
would not enable us to interfere with the order on the ground that it is not sustainable
in law, As we have indicated, the second application under Order IX Rule 13 was
not even maintainable, when the first application was dismissed, no doubt for default,
Considering the allegations made -in the present application in the light of the
allegatlons made in the MFC-16/89, it is not possible to say. that tlie courts below -
should have exerclsed dlscreuon in favour of the appéllant. . (Partas 4 & 5)

: : ‘ :Cm:adu vult

ORDER

1. This appea.l is by the deféhdant in Civil Suit No. : 3/ 88. That smt was filed by
the State of Madtiya Pradesh for enforcement of a bank guaranteé given by the
appe]lant on11.11.1985. It appears that summons'was served on the appellant—bank )
in that suit. Since the appe]lant-bank did not-appear, the suit was decreed ex-parte

_ 0n25.08.1988. On 03.03.1989, the appéllant-bank filed MJC-16/89 under Order IX

Rule 13 of the Civil Procedure Code seeking to have the éx-parfe decree set aside.
It was stated in the application that though summon was received, the same was not -
accompamed by a copyof the plaint-and the appellant—bank was‘not in a p051t10n to
defend the suit. It was further held out that the bank had the lcnowledge of ex, parte
decree on 04.02.1989 and the application was filed 6n 03.03.1989, apparerrtlymtlun
30 days of the date of knowledgc This application was aJIowed to'be dlsmrssed for
default on23.04.1990. . »
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2. On27.08.1990, a fresh application was filed, again under Order IX Rule 13

CPC, for setting aside the"ex-parte decree. Herein, the date of knowledge of the -

decree was alleged to be 24.08.1990. This application was oppésed by the plaintiff.
The trial court found that the application was barred by limitation even going by the
date of knowledge alleged in the earlier apphcatlon and the application was liable to
be dismissed on that ground, The-application was dismissed. An appeal was filed by
the appellant before the High Court challenging the dismissal. That appeal was also
dlsnusscd That dismissal is challenged in this appeal before us.

Leamed ¢ounsel for the appe]];mt submittéd that there is a clear case of fraud
in the matter of the alleged issuing of the bank -guarantee that was sought to be
enforced in the suit and in the circumstances, notwithstanding the technical
" obstructions in' the way.of the appellant, the. ex-parte decree ought to be set aside
atleast by putting the appellant on tqrms Leamed counsel submitted that in the
. circumstances, thé appellant ought to'be given an opportunity to defend the suit and

the High Court was unduly h harshinnot giving the appellant that opportunity. Learned
counsel for the respondert, on the other hand, submitted that the case of frand
-sought to' be projected was not pursued though attempted to be raised in the trial
court by way of an amendment on an earlier occasion and that the earlier application
No. MIC-16/89: filed under Order IX Rule- 13 CPC, was allowed to be dismissed for
defanlt and a second apphcauon under Ordér IX Rule 13 CPC for the same puipose
was not even maintainable. Learned counsel also pottited out that the appellant had
- "no consistent. case as regards the date” of knowledge of the decree and when the
-appellant has 1ot helped hinself,-there i no-occasion for this Court to come to the
. tescue of the: appellant on thc basis of a case of fraud. sought 1o be pl’O]eCted in this
‘case, "

‘4, We have amnously con51dered thc rival subm:ssmn made by learned counsel
We ﬁnd that the suit was decreed ex-parie on 25.08.1988. Counsel for the appellant
has ‘a case that the date of hearing was really fixed as 26. 08.1988 and the suit has

been decretd ong day prior-to that. Even if it be so, the fact remains, ‘that the -

. appe]lant on 02.03.1989 had filed MIC-16/89 seekmg to set aside the said decree,
" and the said’ apphcaton for the reasons best known'to, thc appellant, was pérmitted.
tobe dismissed for default on 23.04.1990. A copy of the: apphcatlon available on the

file dlscloses that the summons was served on the. appellanit and the complaint was .

only that the summons was not accompamed by a copy-of the plaint: making it

difficult for the appellant t6 widerstand the nature of the claim. Even then, the fact,

rémains that sumimons, was served. In that context, the, date of knowledge of the
decree Would not be relevant. in tefmis of the apphcatory article of the Limitation

© Act; In that application, the date of knowledge: of the decree was piojected as

04.02.1989. Inthe subsedquent apphcatlon filed on 27.08.1990, the appellant alleged
that the daté of knowledge of decree was 24.08.1990. This contradiction was noticed

¥

1
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by the trial court which found that no reason was made out for condomng the delay

in ﬁhng the second application. It is seen that the appeIIant had made no attempt to

get the first application MJ C 16 of 1989 restored by invoking Order IX Rule 9CPC.

5. The High Court ona re:appreciation of all the clrcumstances came to the
conclusion that the trial court was right i in dismissing the apphcatlon as barred by .
limitation. It is difficult to say that the view taken by the trial court and affirmed by

_ the ngh Court is erroneous in any manner. The case of fraud raised before us

would not enable us to interfere with the order on the ground that it is not sustainable

in law. As we have indicated, the second application under Order IX Rule 13 was

not even mamtamable when the first apphcauon was dismissed, rio doubt for- default.

i Con51denng the allegations made in’ the, present apphcatxon in the light of the 3
" allegations made in the MJC- 16/89, it is not possible to say that the courts below

should have exercised discretion in favour of the appellant.

6.  Wearg, therefore, satisfied that it would not be proper for this Court to interfere
with the orders in challenge cven by exercising our wide junsdxctlon under Article
142 of the Constitution.

7. Counsel for the appellant submitted that the remedies, if any, available to the
appellant should not be prejudiced by the dismissal of the present appeal. Obvxously,

this dismissal relates to the atternpt of the appellant to' get the ex-parfe decree set
aside and cannot affect, in any manner, the right, if any, the appellant may have in

7 respect of the decree.

Appea{ dismissed
o WRIT PETITION .
quore Mr. Justice Abliay M. Nmk
24November 2006

DHANARAMGOLHANI BN v Petitioner *

V. :
D STATE OF MADHYA PRADESH&ors N Respondents :

o Van Upa] (Vyapar V'mlyaman) Adh:myam, M. P (IX of 1969)—Sectmn 15(6)—- :

-Conﬁscatmn—Truck transportlng sawn wood without transnt pass—

. “Vehicle directed to be cox;ﬁscated—Transportatlon of sawn-wood

' without transit pass i an offence-Owner and drlver niot taking

. reasonable and necessary, precautlons as_required under Section - .

. 15(6)—Order ‘of conf" scatlon in consonance WIth law—Petltlon
e 'dxsmlssed s R

Thus from the aﬂidavlt of the dnver itis'quite clear that the driver. d1d not cafe ‘

1o, ensu.re that there were' complete and valid papers for transportatlon of the sawn

* W.E. No. 5256/1598 (J’)
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wood, It is ¢lear from Clause 3:3:1 of Annexure/P-16 that the transit pass in respect

of sawn wood under transportation was not obtained at all. On the contrary, the sale

Ietter issued by the Saw Mill was requested to be treated as transit pass. Sub-

section (6) of the M.P. Van Upaj (Vyapar Viniyaman).-Adhiniyam: 1969 made it

obligatory that all reasonable necessary precautions must have been taken. It is

clear from the record that the transit pass was neither available nor obtained in

tespect of transportation of the disputed wood. Transportation of the sawn wood

without transit pass is obvioisly an offence under the provisions of the said Act, The:

petitoner and/or his-driver have failed to ensure thait the transit pass was issued for "

the transportationi of the disputed wood and have thus, failed to take all sorts of
reasonable and necessary precautions while transporting the goods. '

X

o (Para 8)
Case Referred : - ) '
State- of M. v. Ram Gopal Sharma; 1991 (1) MPWN 66
Case Relied on : = .
‘State of M.P. v, Suresh Kumar, (1997) 9 SCC 647
Case Distinguished : ‘ X
.-Sqijb?"_}:?rasad'u_ State of M.P. & ors. W.P. No..848/1996
D.X. Dixit, for the pefitioner, N
"8.D. Tiwari, for the respondents. 7 e
- . T Cur.ady.vuls.
|  ORDER -1 . B -
. .ABEAY M. Naik; J. :~This writ petition has been préferred against the order .
of confiscation vide Aunéxure/P-15 confirmed vide Annésure/P-16, P17 and P-15.
2. Shoit facts leading to the Wit petition are that the petitioner was the owner of
_ the truck béjélri:’l_‘g" registration ﬁumbeg~--MBE-23’86. which was being used for -
transportation. The said truck was hiréd'by-one Tejilal Stiryavanshi 6n 8.4.1991 for
transportation. of savn wood from Lakhriadon to Barghat. The truck was Joaded v
from'Shiikharchand Jain Saw Mill, 'Lakhnadori, It is-stated that the relevant papers’ . |
_were checked by the forest authorities z_itha:khnadoh,angl;bj(:thé:Police at-Barghat, _
As soon as the truck was unloaded, thie police agaiti arrived on the Spot. Thetruck .
‘was again loaded with the sawn -g&oﬁﬂ.faqd' was seized by the Barghat Police, A,
Seizure memo was also prépared, The police handed ove the trixck with matérial fo

the forest authorities to further ’ggjzg the truck and matetial and also the'POR:No. _
24038/20 dated 9.4.1991. A copy of the seizure meimo issued bythe forest alithorities o
at Barghat is-on record as Annéxure/P-5, Petitoner filed an application for release - v
““of the vehicle which was not accepted. Meanwhile, the réspondent No. 3 passed an

order of confiscation of the truck without following the procedure. Ultimately, the
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respondent No. 3 reléased the truck on supurdaginarna and the possession of the
.truck was received by the petitioner on lO 7.1991. Responden_t No. 3 made. an
_ enquiry and after recording the evidence, an order of confiscation of the vehicle

was passed vide order dated 22.9.1994 contamed in Annexure/P-16. An appeal
preferred against the same was dismissed vide Amexure/P-17 dated '8.5.1998.
Petitioner preferred a Cnmmal Revision No: 26/98 which, too, has been: dismissed

" by the Court of Sessions Iudge Seoni on 24th August, 1998 vide. AnnexurelP-IS

'This has given rise tothe] present writ. petrtlon
3. 7 Itis contended by ! Shri Dixit, learned connsel appearing for the petmoner that

. the. petltlonems the owner of the vehicle in questlon and is proved t0.be. ignorant of _

the commission of offence, It has been fiirther’ contended thatthe petrtxoner is inngcent .
and thére was no delibrate act or wilful action on, his ‘partin allowmg tmnsportatlon '

of any goods in contravention of forest laws. In such a situation, it is- eontended that -
the confiscation of the vehicle is totally illegal and arbltrary L

4. A procedure for search and seizute of the property liable to confiscation is
provided under Section 15 of the M.P. Vai-Upaj. (Vyapar Viniyaman)-Adhiniyam,
1969. Sub section (6) of the same is. reprodueed below for convemence ‘

"(6) No order of confiscation under sub-section (4) of any tools
“vehicles, boats, ropes, chains or any other articles (other than
specrﬁed forest prodiice seized) shall be made if any-person referred
to in clause (b) of sub-sectlon 5) proves “to the satisfaction of au-
thorised officer that & any stich tools; vehicles'boats, ropes chams or
other artlcles were used witout his: knowledge or oonnrvance oras
the case may be, wrthoutthe knowledge or connivance of his seryant
or agent and that all iéasonable and necessaty precalmons had'"'
Been taken agmnst"use of ob]ects aforesald for commission of an
‘offence under this: A

Shri Dixit, learhied ¢ounsel-for the petmoner relymg on the, decmon of this-
Court in the case of Sta "-M.P. vs. Ram Gopal Shﬂ'rmal urged that the
involvement of the pehtloner i§° not established at all.

5.7, _Shri Dixit, learned counsel alsoplaced rehance on an lmreported decision of

this Conirt dated 29.11.2005 passed in the case of Sarjoo Prasad.vs. State of M. P
and ‘othiers®. Tn the’ casé c“)if ‘ryoo Prasad (supra) it'was found that there was,
concurrent ﬁndmg of fact T ed by ‘the authonsed officer as well as appellate

5 authonty that the sub_]ect tractor and trolley were used in the forest offence without
the knowledge of the petltlones: and there was no connivancé. In the present case, rt .
‘is found. that the petmon 7an

precautxons to'ensure that the reqms1te tran31t pass was. avarlable and in this vi

lus dnver did not také reagonable dn necessary -

(1) 1991 (1) MPWN 66 o (2)w1> No. 848/1996
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the matter'-the decisions rendered in the cases of Ramgopal .(supra) and Sarjoo
Prasad (supra) are not applicable at all. : "

6.  Shri Samdarshi Tiwari, learned Govt. Advocate relying upon the Apex Court

decision'in the case of State of M.P. vs. -Suresh Kumar' contended that the burden
is on the.wner of the truck to prove that his truck was used in illegal activities
without his knowledge or connivance. This burden having not been discharged, it
has been coriténded that the reasors assigned for order of confiscation are valid and
the impugned orders do not call for any intereference, - h

7. Considered the subrinissions and perused the record.

. 8, _Shri Dixit, learned counsel drew attention of this court to the affidavit of the
driver contdined in Annexure/P-11. It may be seen that in paragraph-3 of this
afffidavitthe driver has clearly stated that he has parked the truck as per the directions

_of its.gwrier. In paragraph-4 the driver has stated on oath that he was shown the
papers and was told that the same were in order. Thus, from the affidavit of the
driver, it is quite ¢lear that the driver did not care to ensure that there were complete
and valid papers for transportation.of the sawn wood. It is clear from Claunse 3:13:1

" of Annexure/P-16 that the transit pass in respect of sawn wood under transportation
was not obtained at all. On the coritrary, the sale Ietter issued by the Saw Mill was

- Tequested to be treated as transit pass. Sub-section (6) of the M.P. Van Upaj (Vyapar
Viniyaman) Adhiniyam, 1969 made it obligatory that all reasonable necessary

precautions must have been taken. It is clear from the: fecord that the transit pass

was neither available nor obtained in respect of transportation of the disputed-wood.
Transportation of the sawri wood without transit pass is-obviously an offence under
the provisions of the said Act. The petitioner and/or his driver have-failed to ensure
that the tranisit pass was issued for the transportation of the disputed wood and have
thus; failéd to take all sorts of reasoniable and nec&ssafyprecauﬁms while transporting
the goods, In the case of State of M.P. vs. Ram. Gopal Sharma (supra), it was
found that the owner of the vehicle' was unaware of thé commission of the offence,

In the case in hands, the petitioner and «driver are found to have not taken all

reasonable dnd necessary precautions. If the transportation was made without rea-
sonable and necessary precautions; it cannot be said that the order of confiscation is
in contravention of Section 15 of the said Act. Hon'ble, Supreme Court of India in
“the'case of State of M.P vs. Suresh Kumar (supra) has. held in paragraph-9-;
: * "A bare reading of subssection (6) of Section 15 of the Adhiniyam
quoted hereihabave shows that the burden is orl the owner to prove
to the satisfaction of the authorised officer that his vehicle wis:
used without his knowledge or connivance and that all reasonable
and necessary precautions- were taken by him against use of his .
.. truck for the commission of an offence under this Adhiniyam. During

(1):1997°9 SCC 647

®
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_confiscation prooeedmgs, the competcnt_ authonty recorded the

statements of various forest employecs’ including the officers and
permitted the respondent to cross-examine them but the opportunity
was not availed. The forest employees wheritriéd to stop the truck,
one of the inmates of the truck tried to scare the forest employees

by firing a shot from tiie firearm and thereafier escaped from the °
truck to avoid being caught. This would unmxstakably show that the-
‘truck driver and other inmates were mvolved in illegal activitiés

forbidden by the Adhiniyam. It also-canniot bé overlooked that the

concealment of 120 logs of teak wood was arranged perfect]y by )

putting tarpaylin over thie logs to avoid its detection. These facts
were held proved by the Forest Authorities and on these proved

facts, the Forest Authorities concluded that the driver of the trick

- in connivance with the other inmates ofthetruckwascarrymgthe

wooden logs illegally, Under sub-section (6) burden is cast upon the
owner of the truck to prove that his truck was used for illegal
activities without his “knowledge and not with his. connivance. The
statement of the owner ‘of the truck was técorded by the competent
authority and the explanatlon sought to be given by him did not find

. favour with the said authority. The respondent owner did not produce
any other material ‘on record'to discharge the burden under sub- .
section (6). If this be so, r;cannotbe saldthatthe competent authonty )

and the appellate authority committed any error in coining to:the
conclusion that the respondent owner has failed to satisfy’ the

authorised officer that the illegal activity commitied by the driverof -
the truck was thhout his knowledge or connivance. ‘Mere ipse
dixit of the rcspondent ownier cannot be said tobe sufficient evxdence

‘ _'to discharge burden’ under Section 15(6) of the Adhiniyam. Tri our

opxmon the High Court has totally misread’ and nusmterpreted
prowslons of Section 15(6). We, therefore, cannot sustain the
reasoning of the ngh Court and the Sessions Court -as regards
‘interpreation. of Section 15(6) " -

737

.9, Consxdermg the aforesald, itis found from the material on, record that the

e finding that the petitioner and }us dnv.er did not take the reasonable and necessary

precaunons does not suffer from any| lcmd of perver51ty and the order of: conﬁscatlon
' bemg in, consonance w1th law is not. Ixable to be mterfcred with. : .

In the: rcsult, the petmon is dlsmlssed, however VVIthOllt costls . :
' : ' Petman d:sm:ssed
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 WRIT PETITION
Before Mr. Justice S.K. Seth

47 anuary, 2007
M/S. CHOUDHARY BUILDERS PVT.LTD. .... Petitioner*
V. ) .
THE PRINCIPAL SECRETARY, UNION OF INDIA. & ors. ... Respondents

Income Tax Act, Indian (XLIII of 1961)—Sectmn 131 (1)(d}—Issuance of
Commission—Petitioner Company is a builder and developer—
Constructed a muiti-storeyed building in the year 1994—Value of
the building was assessed—Assessment was made upto accounting
year 1997:98-No proceeding was pending thereafter—Deputy Com-
missioner ‘of Income Tax issued commission on 22.5.2001 to value
the cost of building constructed by the Petitioner—Held-No
proceedings pending at the time of issuance of commission-Order
of Deputy Commissioner issuing commission bad hence quashed-
Petition allowed. -

The above decision applies on all fours to the question posed for decision in
this petition. As pointed above, to ascertain the cost of construction as on 31.3.1992,
. the AO sought on commission DVO report and made certain additions in the cost of
construction, which were deleted by the CIT (A) and confirmed by the ITAT in the
appeal preferred by the Revemie. Thus it-is clear that no assessment proceeding
was pendmg before the AO when Dy. Commissioner of Income Tax issued the
commission. The DB decision even answers the plea taken by respondents to justify
issuance of commissions on the pendency of the so called appeal under Section 260-
‘A of the Act, though there is no material on record to show as to when such appeal
was filed and what was its fate. Reliance placed on Annexure R-1 is of no
consequence because it does not indicate any thing, except the date of appearance
on 18.9.2001. Respondents have not even cared to file the substantial question of
Jlaw on which their appeal was said fo had been admitted. In abséncé of any cogent
material, We have no hesitaticn to hold that the reference by way of commission in
exercise of powers v/s. 131(1) (d) of the Act, in the facts and circumistances of the
case in hand and the consequent. Notice issued by the DVO; were without jurisdiction
and as such could not be sustained, ) (Pdra 5) -

Case Relied : : - _
Commissioner of Income Tax v. Navendra Ahuja (2005_) 197 CTR 4'62_ (MP)

Curadv.vult,

ORDER o

) S. K. Sern, J. :~In this petition, the only point for consideration is wheéther,
respondents were justified in issuing the commisston in exercise of powers conferred
by Section 131 (1)(d) of the Income Tax Act, 1961.

* W.P. No. 1398/2001 (I)

~adl
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2. Relevant facts in brief are as under. Petitioner Company-is bmlder and
developer. In the course of its business, Petitioner Company constructed and
developed a multi storied building in Indore known as "Chetak Chiambers, on the

* R.N. Marg. Construction of said building coramenced in the year 1985 and was

completed by March 1994. It is the case of the petitioner, that all expenses and
receipts were shown in the réturns of, incomé as the Accounts- ‘Books of relevant
accounting years from 1984-85 omwards and from time to time assessment orders
were passed. It is an admitted position that to ascertain the cost of . construction
during its progress ason 31.3, 1992, the then-A.O: had issued a commission u/s. 131
(1)(d) of the Income Tax Act, 1961. As per report of District Valuanon Office -
(DVO) dated 9.2.1995 the valuation was Rs. 2,87,68,500/-. The matter was takenin

appeal and thie valuation report subrhitted bythe DVO wasnot accepted not only by
the CTI (A) vide Order dated 31.3.1995 but also by the ITAT vide-its order dated
30.8.2000 (Annexure P- 1) and that was the end of the matter. Thys, assessments
were made up to accounting year 1997-98 and no assessment prooeedmg or appeal
were pending on 22.5.2001 when the Dy. Commissioner of Income Tax, Circle-L
(1), Indote u/s. 131(1) (d) once again issied Commission to the. District Valuation
Officer to ascertain the cost of construction of Chetak Chambers with a copy
endorsed to the petitioner (Annexure, P-2). Petitioner objected to issuance of the
Commission to the DVO and in the background of details of expenses.and receipts
as shown in the reply (Annexure P-3) requested to drop the proceedmgs It seems
that before the reply of petitioner ‘coiild reach thé authorities, the DVO very next .
day i.e. 23.5.2001 issued Notice (Annexure P-4) to the petitionér. By -a registered

- Notice dated 18.6.2001 (Annexure P-5), petitioner gave a legal notice  before ﬁlmg

present petition to challenge ‘the-Ordér dated 22 5.2001 (Almexul;e P-2) and
consequent Notice dated 23: 52001 (Aririexure P-4).

3. Respondents have ﬂled their counter affidavit to 3ust1fy the 1ssuance of .
Commission and the consequent ‘Notice basmally on the ground” that agamst the

~order of ITAT dated 30.8.2000, Revenue had px:efen'ed an appeal under Section

260-A of the Act before this Court on, 28.8.2001 and in support of thls contention
respondents have replied upan the Nonce of Appeal-Annexure.R-1 ﬁled along with
the reply Thus, according to nnphcatlon proceedings were pendmg to Justlfy issuance

of comission w/s. 131 (1) of the Act
"4, After having, heard nval sublmssmns of leariied counsel for the pames this

Court is of the viev that this petrhon deserves 1o be allowed on the short ground that
respondents ] have failed to show thiat any assessment proceeding was pending before
the AO on 22.5.2001, when the Dy. Commlssmner of Income Tax. Clrcle-l Indore
issued Commlssmn ws. 131 (1)(d) of the Act to the DVO. The controversy is no
longer res-integra in wew of the recent Division Bench decision of this Court in
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Ms. Choudhary Builders, Pvt.Lid. v. The Principal Secretary,
Union of India, 2007 -~ .

Commissioner of Income Tax Vs. Navendram Ahujat. Chief Jﬁstice, R.V.
Raveendran, (as his Lordship then was), in the elaborate decision, after considering
various authorities, held that when no proceeding relating to assessment year 1990-

91 in that case was pending as on 29th November, 1989 reference by way of -

commission made to the DVO under Section 131 (1)(d) of the Act was invalid. In
thit case, Commission was issued Jong prior to the commencement of assessment
proceeding relating to. assessment.year 1990-91 and in that back drop considering
the scope and ambit of Section 131 (1)(d) of the Act, it was held that -

"Section 131 (1)(d) of the Act provides that the AO shall have the

same powers as are vested in a Civil Court under the CPC, 1908,

when trying a suit, in respect of the matters enumerated including

issue of commission. What is significant is the usc of the words

'when trying a suit'. A Court can issue a commission only during

the pendency of the suit. As the powers, vested in ihc%c

same powers as are vested in a Court, it follows that the AQ Tan.._

issue a commission only if a proceeding is pending before him."

(Empbhasis is added by us). '
5. The above decision applies on all fours to the. question posed for decision in
this petition. As pointed above, to ascertain the cost of construction as on 31.3. 1992,
the AO sought on commission DVO report and made certain additions in the cost of
construction, which were deleted by the CIT (A) and confirmed by the ITAT in the

appeal preferred by the Revenue. Thus it is clear that no assessment proceeding

was pending before the AO when Dy. Commissioner of Income Tax issuéd the
.commission. The DB decision even answers the plea taken by respondents to justify
issuance of commissions-en the pendency of the so called appeal under Section 260-
A of the Act, though there is no material on record to show as to when such appeal

was filed and what was its fate. Reliance placed on Annexure R-1 is of no .

consequence because it does not indicate any thing, except the daté of appearance
on 18.9.2001. Respondents have not even cared to. file the susbtantial question of
law on which their appeal was said to had been admitted, In absence of any cogent
. material, we have no hesitatior to hold that the reference by way of commission in
exercise of powers u/s.. 131(1)(d) of the Act, ini the facts and circumstances of the

case in hand and the consequent Notice issued by the DVO, were without jurisdiction -

and as such could not be sustained,’ .

6. With the result, this petition is allowed hiowever, parties are left to bear their
own costs. ‘ . .
Petition allowed,

r

(1) 2005 197 CTR 462 (MP)
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WRIT PETITION . .
Before Mr. Justice A.K. Shrivastava
9 January, 2007

CENTRAL HATCHERIES PRIVATE LTD. JABALPUR & ors. ... Petitioners*

V. . N
STATE OF MADHYA PRADESH & ors. ... Responderits

Krishi Upaj Mandi- Adhiniyam, M.P., 1972 (XXIV of 1973), Section 19-
Constitution of India, Aritcles 226, 227-Levy of Market fee—
Petitioners eéngaged in business of Hatching, Breeding and sale of
hybrid chicks-Using maize as essential ingredient of poultry feed—
Purchasing huge quantity of maize from outside the State-Levy of
Market Fee by Krishi Upaj Mandi on such purchase-Held-No

" . market fee leviable on agricultural produce brought from outside
of State for self consumption, use or processing-Maize brought
from outside is being processed for self consumption for the birds
in poultry farm—Krishi Upaj Mandi cannet recover market fee-
Petition allowed.

On account of the aforésaid pleadings and admitted position, it is as clear like
a noon day that the petitioners bring the maize which is the major requirement of
poultry feed from outside Madhya Pradesh and process it for self consumption for
the birds in poultry farms. Apart from this, in the earlier round of litigation this Court
while deciding the writ petition of the petitioner vide Annexure P/12 on 19.1.1993,
has specifically held that it is not in dispute that if the agricultural produce is purchased
outside the market area and is not brought for sale or bought or sold in the market
area, the market fee is not leviable. Since it has been specifically pleaded in the
petition which has been admitted and not denied in the return that the maize which is
being purchased by the petitioners from outside and is not brought for sale or the
same is being sold in the market area, and since thére is no dispute that the.same is
being used for self consumption.of the poultry feed by the petitionérs, therefore [ am
of the considered view that no market fee is leviable against the petitioners in terms
of Section 19 of the Adhiniyam prevailing when the /is was filed and the cause of
action arose to the. petitioners.. ) (Para 13)
Case Referred : '

M/s. SK. Goyal Oil Mill & ors. v. Kvishi Upaj Mandi Samiti & ors., 2000
(3)MPHT 372.°

Girish Kekre, for the petitioners.
Deepak Awasthy, Dy. Govi. Advocate for the respondent No. 1
R.K Samaiya with Shailendra Samaiya, for the respondent No. 3.

‘ C_'u_r_ adv.vult.

* W.P. No. 4267/1996 (T}
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‘ORDER

A K: SHRIVASIAVA, :~By this petition under Artlcles 226 and 227 of the
Constitution of India, the petitioners are secking quashment of Annexure P/19-dated
26.2.1996 rejecting his répresentation. Earlier to the rejection of” representation
annexure P/19, writ petition No. 3769/94 was filed by the present petitioners which
was disposed ofbyﬂns Court vide Annexure P/12 dated 9.1.1995 directing petitioners
to submit representatlon along with the proof of purchase so made.and the decision
- shall be taken by the authority. The- Petitioners thereafter submitted representation
dated 9.2.1995 (Annexure P/13) which has been rejected by the impugned order
dated 26 2.1996 {Annexure P/19). Hence this petition.

2 ) In para’§:2 of the memo of writ petition, the petitioners have pleaded that they
are. engaged in the business of Hatching, Breeding and sale of Hybrid chicks, The
— Petitioners have established large poultry farms at village Sundarpur and near Pariyat
Water, Ranjhi in Jabalpur. Nearly three lac birds of different breeds such as fayers
broilers etc. are bred in these farms. The eggs prodiced by parent birds are incubated
and hatched in the farms in special incubators and thereafter chicks of two to three
weeks duration are sold in the market. The Krishi Upaj Mandi Samiti (respondent
No. 3) did riot dispute the averments made in para 5.2 of the petition. The Director
of Mandis (respondent No. 2) iniits rétum has also not disputed the averments made
in para 5.2 of the pétition as it is clear from bare perusal of the retumn. Thiss, the
-admitted posmon is that petitioners are cartying on the busmess of Hatchmg Brwdmg
and sale of Hybnd chicks etc. '

3. InparaSS of the petition, it has boen spec1ﬁcallypleadedthatmalze:s a
spécified. agnculmral produce and it is included in the Schodule to theM P. Krishi
Upa_] Mandl-AdhmJyam, 1972 (for brevity 'Adlnmya.m') at item No. 2 under the

'Cereals'. The pennoners aré required topurchase huge qua:rtlty ot‘lﬁalze
whlch is an.essential ingredient of the poultry foed It is used excluswely for

preparatlon ‘of feed which in turn is used only in the farms ‘of the petitioners. The-

poultry feed is a composite mixture of maize, oiled cake, deoiled cake, fish, rice
pollsh, soyaboan, cake, shell giit and mmeral meture Tt has been ﬁlrthor pleaded in
this para that approximately 50% of the poultry féed contains ifiaize which i 1sa nch
nutrient, The petitioner has also filed'a copy of certificate issited by the Manager of
Government Poultry Farm, J abalpun comf)nng the composrtlon of poultry. feed as
Annexure PA3.

In its retum rcSpondent No 3 speclﬁcally pleaded m feplying the contents of '
pa:a 5. 5, that 1o spécific reply can be given by the said respondent for want of .-

knowlcdgo sinice fio declaration has been given by the petitioners before the said:
authonty regarding the procedure adopted for running of the.business of poultry
farm of the petitioners. The réspendent No, 2 also inits retum adnntted the averménts

~
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made in para 5.5 of the petition. Thus; it is clear that the petitioners are processing '

the maize for making the poultry feed for self-consumpuon and the same is.not

prepared either to sale or it was ever sold.

5. The contention of Shri Girish Kekre, learned counsel for petitioners is that the
maize which is the major raw material for the preparation arid ptocessing of poultry
feed is being brought from outside Madhya Pradesh and it is used only for the

consumption of poultry feed. Thus, Section 19 of Adhiniyam is not at all applicable in*

the given case in hand for the simple reason that this section speaks about the power
to levy market fee and is applicable to notified agncutmral produce brought for sale

or brought or sold in the market area at such rates as may be fixed by the State |

Government from time to time subject to minimum rate of 50 paise or minimum rate
of two rupees for every one hundred rupees of the price in the mannst prcscn'bed
There is a prov1so to this section which provides that no Market Committee other
than the one in whose market.area notified agricultural produce is brought for sale
or bought or sold by an agiiculturist or trader, as the case may be, for the: first time

shall levy such market fees. The contention of learned counsel for the. peunoners s~

that unamended Section 19 of the Adhiniyam is applicable to the petitioners-since
the matter relates to the year prior to 1997 wheri.Section 19 was amended as the

same was amended on 15.6.1997. This position is not dismited by learned ccnmsel_ ‘

for the respondents.

6.  The contention of learned counsel for petmoners is that the pehtloners simply -

brings the maize from outside the territory of Madhya Pradesh and for.the purpose
of processing and making the poultry feed for s¢lf consumption and the same is not
being sold and, therefore, the action of petitioners canmot be brought under the
clutches, ambit and scope of Section 19 of the Adhiniyam. It has been' further
contended by leamed counsel for petitioners that even otherwise the' prowso is very
clear and hénce the action of respondents levying fee is mthoutduusdlcuon In

support of his contention, learned counsel has placed heavy reliancé'oi the. decision -

of this Court in M/s S.K. Goyal Oil Mill and orhers vs. Kﬁshz Upaj Mandz
Samiti and others'. '

7. Combating the aforesmd submission Shri Decpak Awasthy, leamed Deputy

Government Advocate as well as Shri R K. Samaiya and Shailendra Samaiya, learned -

counsel appearing on behalf of respondents No. 3 submitted that the petitioners
have not registered themselves under the Adhiniyam and therefore they are not
entitled for any relief. It has also been firther contended by learned counset for the

respondents that despite asking to produce the entire record, the same has not been

_ provided by the petitioners, therefore, they cannot ask for any relief from this Court.
© By inviting my attention to Annexure P/19 which is the rejection order of the

representation, it has been submitted that since the petmoners d1d not subrmt the

(1) 2000 (3) MPHT 372
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" complete record and have not obtained the licence under the Adhiniyam, therefore,
they are not entitled for any relief.

8.  Having heard learned counsel for the parties, I am of the view that this petition

deserves to be allowed.

9. Tho averments made in’ para 5.2 of the petition which I have mentioned
heremabove has riot been disputed rather they are admitted in the return of
r&epondents No. 2 and 3. It will be genmane to quote the averments made in para
5.2 of the petltlon which reads-thus ;

_ 5.2 The petitidners- are engaoed in the busmess of Hatching, .
" Breeding and sale of Hybnd chicks. The petitioners have established
large poultry farms at vﬂlage Sundarpur and ‘ncar Pariyat Water, -
) Ran_]hl in Jabalpur. Nearly three lac birds of different breeds such
- "ag layers broilers etc. are bred.in these fanns. The eggs produced
- by parent birds are incubated and hatched in the farms in special
" “jncubators and thereafter chlcks of two to three weeks duration
afe sold-in the market." ~ -

Thns it is no more in dispute that the petmoners are cngaged in the business of'
hatchmg, breodmg and sale of hybnd chicks.

10. Smularly, the averments made in para 5.5 of the petition are also adrmtted in
the returivfiled by respondents No 2 and 3. The averments made in para 5.5 of the
petttlon rea.ds thus :

o "5 5 Maize (makka) is aspcclﬁed agnculmral produce. Itls included

. - inthe'Schedule to the Act atitem No. 2 under the héad of 'Cereals". "

: ¢ petitioners are required to. purchase huge- quantity of maize

ek whmh is an essential: mgredlent of the poultry feed. It is used

e excluswely for preparaﬁon of feed which'in tufii‘is-used only in'the
fa.rms of the petitioners. The poultry feed is a composite mixture of
mmze .oiled cake, deoiled cake, fish, rice pohsh, soyabean, cake, "
shell gnt and mineral mixture. However approximately 50% of the
feed contains maize whichis arich nutrient. A copy.of the cemﬁcate
1ssuod by the Manager- of Government Poultry ‘Farin, Jabalpur '

' certlfgnng the composmon of poultry feed is marked as Annexure

Pl3 " R

Smce the respondent Nos. 2 and 3 did not dlspute mthelr retum the averments

made’ para 5.5 of writ petition memo, itis no more in dispute that the petitioners are -

purchasing the huge quantity of maizé which is‘an essential ingredient of the poultry
feed and it 4s used exclusively for preparation of poultry feed which in tum is used
. only in the farms of the petitioners as poultry feed.

12 In para 5.10 of the petition a specific pleading is made by the petitioners thatr
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the local market at Jabalpuris not abletomeetthsmalzereqlmemmts of the petitioners
and therefore almost the entire quantity of maize reqmred for preparation and -
consumption of poultry feed is imported from other major maize producing States
such as Andhra Pradesh, Gujarat and Maharashtra. The respondents No. 3 in its
retumn, though pleaded that the contents of para 5.10 are not admitted but it is only
on the ground that the petitioners have not given the details 6f the entire transaction:
Respondent No. 2 has' paitly admitted these averments and has admitted that the
petitioners purchase the maize from Andhra Pradesh, Gujarat and Maharashtra as’
the local miarket is unable to fulfill the requirement of the petitioners.

13.  Onaccount of the aforesaid pleadings and admitted position, it is as clear like
a noon day that the petitioners bring the maize which is the major rcqmrement of
pouliry feed from outside Madhya Pradesh and process it for self consumption for _

thé birds in poultry farms. Apart from this, in the earlier round of litigation this Court:

while deciding the writ petition of the petitioner vide Annexure P/12 on 19.1.1995,
has specifically held that it is not in dispute that if the agricultural produce is purchased
outside the market area and is not brought for sale or bought or sold in the market
area, the market fee is not leviable. Since it has been specifically pleaded in the
petition which has been admitted and not denied in the return that the maize which is
being purchased by the petitioners from outside and is not brought for sale or the
same is being sold in the market area,-and since there is no dispute that the same is
being used for selfconsumptlon of the poultry feed by the petitioners, therefore I am
of the considered view that no market fee is leviable against the petitioners in terms
of Section 19 of the Adhiniyam prevailing when the Zis was filed and the cause of
action arose to the petitioners. This Court in the case of M/s S.K. Goyal Oil Mill
(supra)in para 16 has specifically held that no market fee is leviable on the agricultural
produce ‘brought from outside the State of Madhya Pradesh for self-consumptlon,
used or processed. Oncé the aforesaid legal position is settled, therefore, there
could not be any justification on the part of the Mandi to recover the Mandi fee on
such consignment. On the basis of above enunciation of law, I do not find any merit
in the contention of learned counsel for the respondents that since the petitioners
have not registered themselves under the Adhlmyam therefore, the petltloners cannot
ask for any relief. .

14. For the teasons statéd hcrcmabove this petition succeeds and.is allowed.
The impugned rejection order of the -representation of petitioner Annéxure P/19
dated 26.2.1996 passed by respondent No. 3 is hereby set aside and it is held
that Section 19 of the Adlumyam which was prevailing at the relevant point of
time is not applicable on the petitioners. However, looking to the. facts and
circumstances of the case, partles are directed to bear their own costs,
Pem'mn allowed
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WRIT PETITION
Before Mr. Justice Abhay M. Naik

15 January, 2007 )
DHARMENDRA SINGH .... Petitioner *
V. '
STATE OF M.P. & ors. : .... Respondents

(Rajya) Suraksha Adhiniyam, M.P. 1990-Sections 5(b) 6(a)-Externment—
Statements of witnesses recorded but no order passed for more
than 2 years—On the second report of S.P., order of externment
passed-Held—Nothing on record to show that how and who
requisitioned second report from S.P.-Nothing to show that why
order of externment was withheld for more than 2 years-Nothing
on record to suggest any subsequent event providing basis for
externment-Inaction for more than 2 years suggests order of
externment was not warranted—Petitioner also acquitted in most
of the cases—Subjective satisfaction vitiated due to non application
of mind—-Order of externment quashed.

Leamned Govt. Advocate has made available the original record of the case of
externment. It also depicts in favour of the petitioner. On 14.2.2003, the prosecution
examined its witnesses and disclosed that no further evidence would be produced.
Case was reserved for consideration. Thereafter, no order was passed for more
than 2 years and 10 months and again a report from the S.P. Satna dated 12.9.2005
was placed on record. Prior to it, the earlier-report of the S.P. Satna dated 2.7.2002
was already on record. There is no material in the file as to how, when and why the
second report was requisitioned. Similarly, it is not clear from the file as to who did
réquisition the-second report. Thus, the contention of the leared counsel for ‘the
petitioner is strengthened that on the basis of the earlief report dated 2.7. 2002 there
was no sufficient material to form an opinion against the petitioner that he was liable
to be externed and the material available on record was insufficient for the subjective
satisfaction, There is no explanation in the return as to why and in what circumstances
the order was withheld for more than 2 years and 10 months and what caused the
District Magistrate, Satna to withhold the proceedings for more than 2 years and 10
months. Inaction for a period of 2 years and 10 months in a case of externment
clearly suggests that the order of externment was not warranted during the said
period. It being not the case of the respondents that subsequent events or the record
of the petitioner (after exclusion of the cases of acquittal) has provided a basis to
fonm an opinion about subj ective satisfaction with regard to externment of the
petitioner, this Court in view-of the Supreme Court's decision (Supra) holds that the
authorities. have failed to make application of mind to the attending facts and
cxrcumstances and the same coupled with the non-consideration of effect of acqmttal

*\W.P. No. 7682/2004 (8)
\rJ_-P- q':} 20 260¢C

by




contained in AnnexurelP-Q and P-10 are not hable to be sustained,

P B t'i’t‘ i’.-"

Dharmendra Singh v. State. of M P 2007 .

in so.many cases has vxtlated the subjectrve satlsfacuon about externment of the
petitioner rendering the externment order invalid. Consequently, the unpugned orders

‘(Pam'r)

Case Referred : ) _ ' te 2T

Dharamdas Shamlal Agrawal v. The Pohce Commrssroner and another
1989 (2) Crimes 53.

A.K. Soni, for the petitioner
_ Vihod Mehta, Govt. Advocate for therespondems/State

ORDER i~ . o
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Curadv vuIt |

ABHAYM Na, J. :~Petifioner is a sifting CorporatoromenclpaICoxporauon, "

Satna for seéond consecutive term and is also leading a public life in different

capacities. He is also entrusted with the work of dlsbursement of pension underthe
“Nirashrit Pension Sclieme" in his constituency. A show-canse notice under Sechon
8 of the Madhya Pradesh (Rajya) Suraksha Adhisiiyam, 1990. was issued to- the
petitioner on 28.12.2005, He submitted a detailed reply vide Annexure/P~4 dated
16.1.2006, An application was also submitted seeking transfer of the case on the

. ground that the petitioner had submitted a memorandum for transfer of Shiri Uthakant

" Umrao (respondent No.3) to the then Chief Mitister. The prayer- was declmed k
was- statedmthereplythat in 25 of the cases referredtomtherecommendaton g
AnnexurelP-Z the petrtloner was already acquitted. The proposed action of

externment was tainted with malafides and political vengeance. 'I'he ‘petitioner is a

- law abiding; respected memiber of the society and is not involved in an)(‘unlawﬁrl

activity. However, the respondent No. 3 vide his order dated 6.3.2006-passed an
order of externmeit of.the pétitioner under Section S(b) and 6(a)- of the said Act
from the district of Satna and-surrounding districts for a penod .of one year: Thls
order is ¢ontdined in Annexure/P—Q which was challenged n appeal unsuceessﬁllly
Hengce, this petition for @ashment of the orders of exterhment (Annexure/P-9) and
eonﬁrmatlon by the appellate authonty (Annexure!P 10) ‘

2.0 Tithe return, it has been ‘stated that the City' Stiperintendent: of Pohee had
- ‘subnuttedhls report that 52 casés of marpeet, extortion, theft; kldnappmg andmurder |
are pendmg dgaifist the petltloner who was indulged in such offences. Wltnesses are -

not. commg forward to give évidence againit the petmoner due 16 his terror: ‘Ihus he

s creaﬁng a conﬁnumg obstructlon 1n the district adrmmstratlon and mmntenance of

law and ordgr. It has. been’ demed that the District Collector Shri’ Umakant Umrao

has s personal prejudice against the petifioner. Thus, it is: contended that theordet of

externment hias been rightly passed purely in the i mterest of pubhc and 18 not tainted

with. personal prejudice.

1
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3. “Shri AK. Soi, Jeamed counsel for the petitioner and Shri Vinod Mehta, learned
. Govt. Advocate made their respective submissions. _ '
4, Shri Soni, leamed counsel strongly contended that the petitioner was although
. already acquitted in number of cases, the effect of stich acquittal was not taken into
~ consideration while passing the- order of externment. The petitioner has stated on

ath and has also substantiated that the various cases described in the report of the

Superintendent of Police, Satna dated 12.9.2005 (Annexure/P-2) at Serial Nos, 3, 5,

6,7,8,10,12; 13, 16, 17, 18, 19, 22, 24,27, 31,33, 34, 36, 37, 38, 39, 40, 41 and 45 -
stood témminated in acquittal on various dates. The case at Serial No, 3 was decided

 in favour-of the petitioner on 17.5.1990. Similarly, the Crime Case described at
Serial No. 16 terminated in his favour in the year 1995. The cases described at
Serial Nos. 5, 8; 10, 31 and'33 terminated in favour of the petitioner in the year 1996,
Slmﬂarly,certmnother cases were also decided in favour of the petitioner much
before the 1éport of the Superintendent of Police dated 12.9.2005 contained in
* Annexire/P-2, Shri Soni, learned counsel contended that the fact of acquittal in 25
cases.was not-taken into consideration by the learned District Magistrate while
forming’an opinion about subjective satisfaction in the matter of externment of the
petitioner which amounted to non-application of mind and the order of externment js
liable1o be quashed; - . .
5. In the retum, the allegation pertaining to non-consideration of the effect of
acquittal in the'said cases has not been denied. On the contrary, it Has been mentioned
-in paragraph-6-of the return as imder : e R
-7 The contentlon of the petitioner that some of the cases mentioned
. " £ ¢ ¥ by him were converted inito-acquittal yet the City S.P. has informed
.+ = that the samk are pending does not help the petitioner. Theie may
- . “bé casies for which the information might not have been iicorporated
. <" "in thé official record duc to the delay in the office in compiling of .
"% records." - \ T o '

6 It1s not the case of the _respondents_;;ﬂ;ﬁt apart from the cases wheréin tﬁé-

petitioner was acquitted there was sufficient miaterial which formed basis of

satisfaction of thé authpﬂtyzi:opé'ssihé order of externment. Hon'ble Supreme Court -

of India in the case of Dharamidas Shamial Agraval V5. The-Police.Commissioner -

-and another' tias held : . S o
" "From the above decisions it enierges that the reqiiisite subjective
- satisfaction, the formation of which is a condition: precedent to
*._ -passing of a detention order will get vitiated ifmaterial or vital facts
" which would have bearing on the issue arid weighed the satisfac- -
, tion of the detaining authotity one way or the other and-influenced

(1) 1989 (2) Crimes 53

1 ;"J
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its mind are either withheld or suppressed by the sponsoring authority
or ignored and not considered by the detaining authority before
issuing the detention order. It is clear to our mind that in the case on
hand, at the time when the detaining authority passed the detention
order this vital fact, namely, the acquittal of the detenu in cases
Nos. méntioned at serial Nos. 2 and 3 have not been brought to its
notice and on the othér hand they were withheld and the detaining
~ authority was given to understand that the trial of those cases were
pending. The explanation given by the-learned counsel for the
respondents, as we have already pointed-out, cannot be accepted
for a moment. The result is that the ion-placing of the material fact
- namely the acquittal of detenu in the above-said two cases resulting -
in non-application of mind of the detalmng authority to the said fact
has vitiated the requisite subjective satisfaction, rendering the
' mpugned detention order invalid."

7. Leaméd Govt. Advocate has made available the original record of the case of E
externment. It also depicts in favour of the petitioner. On-14.2.2003, the prosecution
examined its witnesses and 'disclosed that no further evidence would be-produced.
Case was reserved for consideration. Thereafter, no order was passed for more
than 2 years and 10 months and again a report from the S.P. Satna dated 12.9.2005
was placed on record. Prior to it, the earlier report of the S.P. Satna dated 2.7.2002
was already on record. There is no material in the file as to how, when'and why the
second Teport was requlsmoned Similarly, it is not.clear from the file as to who did
reqmsmon the second report. Thus, the contention of the leaned counsel for the
petitioner is strengthcned that on the basis of the earlier report dated 2.7.2002 there
was no sufficient material to form an opinion againist the petitioner that he was liable
to be externed and the material available on record was insufficient for the subjective
satisfaction, There is no explanatlon in the return as to why and in what circumstances
- the otder was withheld for more than 2 years and 10 months and what caused the
. District Magistrate, Satna to withhold the proceedings for more than 2 years and 10
months, Inaction for a period of 2 years and 10 imonths in a case of externment
clearly suggests that the order of externment was not warranted durmg the said
period. It being not the case of the respondents that subsequent events ar the record
of the petltloner (after exclusion of the cases of acquittal) has prowded a basis to -
form an opinion about subjective satisfaction with regard to externment of the
petitioner, this Court in view of the Supreme Court's decision (Supra) holds thatthe
authorities have failed to make application of mind to the attending facts &

* circumstances and the same coupled with the non-consideration of effect of acqulttal <

in so many cases has vitiated the subjective satisfaction about externment of the
« petitioner rendering the externment order invalid. Consequently, the impugned orders
contained in Annexure/P-9 and P-10 are not liable to be sustained.
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8. Accordingly, the petition is- allowed and the impugned orders contained in
Annexure/P-9 and P-10 are hereby quashed. .

No order as to costs.
. . - Petition allowed.

. WRIT PETITION(S) -
Before Mr. Justice Dipak Misra & Mr. Justice S.C. Sinho

, 23 January, 2007
I.P. SHANDE : .... Petitioner*
V. : ) .
. THE UNION OF INDIA & ors. Coe .... Respondents

A. Constitution of India-Article 311-Departmental Enquiry-Non supply

) of -documents—Order of punishment challenged by the petitioners

on the ground that documents relied upon by the Department were

ot supplied—Held—Petitioners has admitted their guilt before

Railway Mail Service Inspector-Nothing was shown before enquiry

officer that R.M.S. -Inspector had coerced -them to sign the said

statement—No prejudice was caused due to non supply of
-document-Enquiry cannot be quashed on that ground.

B.  Constitution of India, Article 266-Judicial review—Penalty imposed
in disciplinary proceedings—Scope of interference-Petitioners
working as Sorting Assistants in Razilway Mail Service, M.P.
Division-Opening the parcel bags and taking out certain articles—
People have faith in postal department-Action. of the Petitioners
‘amounts to betrayal of faith-Punishment of reduction in pay scale
with cumulative effe¢t—~Punishment imposed is prbpel:—Petition
o dismissed. ) .
The second submission of Mr. Gupta is that the document had not been supplied.
‘In the case of Kashinath Dixit (supra), it was held that if the material docurments
were not supplied to the delinquent employee, it vitiates- the enquiry. Similar view

was reiterated in the case of Chandrma Tiwari (supra). There cannot be any cavil,

- over the said proposition of law. If material documents that are relied upon by the
department are not supplied and the delinquent officials are deprived of the same,
prejudice is established and the efiquiry gets vitiated but, an eloquent and a fertile
but, thecase at hand frescoes a different picture. The petitioners had admitted
about their act. In course of hearing, Mr. Dharmendra Sharma supplied a copy of
the admission inade by the petitioners before the said Goswami, Inspector RMS.
Mr. Rajneesh Gupta, leatned counsel for the petitioner did not dispute the said.

* W.P. No. 7682/2004 (S)

R
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document. In the said admission, the petitioners had unequivocally and categorically
admitted that on 15.12.89, they were with two other persons, namely, Mr. KK.
Diwan and Mr. C.L: Shukla, while they were going in the Amritsar Express and at
that juncture, they opened the bag, took out a parcel which was to be delivered at
Kanpur, removed the label and from the said bag took out certain clothés and stitched
the bag and affixed the label to miake it appear as.it was. The said admission was

" made on 16.12.89. It is worth noting that before the enquiry officer, nothing was.

shown that the said Goswaml had coerced them to sign the said statement. In view
of the aforesald, the dlsclp]mary authority has rightly dlsagreed with the enquiry

" officer and imposed the punishment. In view of the aforesaid, non-supply of document

has not caused any kind of prejudice.

In the case at hand, the pétitioners were. postal employees who were workmg
as Sorting Assistants in RMS. The Postal Deparment has its own sacrosanctity. A
communication from the department has its own fecognition. The postal department
has the obligation to deliver the letters, parcels, money orders and telegrams etc.
People have reposed faith in the postal depaitment. Money orders are sent fo be
delivered. Parcels do contain important documents, The significance of the duty of
a postal employee can never be marginalized, A national trust cannot be allowed to -

pave the path of calamity because of action of the employees of the postal department. _ -

We may proceed to note that it was not an act of mere carelessness or negligence.

It-was a deliberance. The Sorting Assistants were very much aware, that they were
not to open the parcel bags. But they did so. This amounts to betrayal of the faith of
the collective inthe department. In such a situation, the question of showing leniency,
by any stretch of imagination, does not arise. The question of shocking judicial
conscience as regards the 1mposmon of punishment cannot be applied to.a case of

" this nature. He who holds a-post of trust has to perform the duties in a, manner so

that the trust of people remams embedded in them. By the present act, the: petltloners
eplton'uze the1r act of avance Thus, we ﬁnd the punishment to be just. and proper.

: (Paras 10 &15)
Cases Referred

Kasinath Dixit Vs. Union of India; (1986) 3 SCC 229 Chandrma Tiwari
V. Umon of India; 1987 Supp SCC 518, B.C. Chaturvedi vs, Union of India;
AlIR 1996 SC 484, Sher Bahadur vs. Union of India; (2002).7 SCC 142, C'hazrman
and Managmg 'Director, United. Commercial Bank and others; (2003) 4.8CC
364, Regional Manager, UPS.RT.C., Etawah and others vs. Hoti Lal and
another; (2003) 3 SCC 605, Ganesh Santa Ram Sirur vs. State Bank of India
and another; (2005) 1 SCC 13.

Rajneesh Gupta, for the petmoner | oo
Dharmendra Sharma Addl Sol:crtor Genera! for the respondents

Cur.adv.vult.
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" ORDER

The Order of  the Court was delivered by -

Dipak Misga, J. :-By this writ petition, the petitioner has called in question the
tenability and acceptability of the order passed in O.A. No. 833 of 2001 by the
Central Administrative Tribunal, Jabalpur (in short, "the tribunal") whereby the
tribunal has given the stamp of approval to the punishment imposed on the
petitioner. Be it noted, along with the aforesaid original application, another
application forming the subject matter of O.A. No. 806 of 2001 preferred by
W.B. Belsare was dlsposcd and the petitioner therein has challenged the same,
and the petitioner in W.P. No. 7690 of 2004 was also challenged As the contro-
versy is similar in both the writ petitions, it is thought seemly to dispose of both
the writ petitions by a singular order. The facts in both the cases being sumlar
they need not be narrated separately. '

2.  The petitioners were working as Sorting Assistant in RMS M.P., Division
Itarsi in the year 1989. They were charge-sheeted for extracting the articles from
. parcels which was enclosed by IPD, Mumbai in a direct parcel bag for Kanpur
RMS and departmental enquiry was initiated against them, The petitioners
controverted the charges and requested for supply of certain material documents
: relatmg to the case but the said documents were not made available to them as they
were not available or in existence with the respondent

3. During the enquuy, the respondents produced seizuré memo drawn by R.N.
Goswami, RMS Inspector, MP. 2 Sub Div. Itarsi and examined certain witnesses,
- the colleagues of the petitioners. The Enqmry Officer exonerated them from the
* charges. He submitted his report on 14.7.1992. The disciplinary authority disagreed
with the report submitted by the Enquiry Officer without ascribing reasons and
without inviting show-cause/explanation from the petitioners he passed an order on

28.4.1994 in'respect of W.B. Belsare and in respect of J.P. Shande on 29. 4 2004 by -

which they were visited with compulsory rertirement.

4. - Being dissatisfied with and aggrieved by the aforesaid order they preferred
the appeal and the appellate authority allowed the appeal in part and reduced the

punishment of compulsory retirement to that of reduction of pay to the minimum of -

the pay scales for seven years. On a further appeal being preferred the Mémber P
Postal Services Board remitted the matter to the drsclphnary anthority for de novo

proceeding from the stage of supply of the enquiry report afresh. 'Ihereaﬁer the -

. enquiry report was supplied and representations were called for. A note of
disagreement was also supplied to the delinquent officials. The same was contested

by the petitioners stating, interalia, that the note of disagreement was vague and :
not acceptable. The disciplinary authority did not accept the same and imposed the .

penalty of reduction in five stages for five years against W.B. Belsare and for three

years against J.P. Shande with cumulative effect from the stage of Rs. 6125/- to
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5500/- in the payscale of Rs. 4500/- to Rs. 7000/~ with a further snptﬂat:lon that the

petitioners would not be entitled to mcrement

5. Being aggrieved by the aforesaid orders, .the petitioner preferred the appeal
before the appellate authority who concurred with the: order passed by the disciplinary
authority. Thereafter, the petitioners approached the tribunal. Before the tribunal, it

. was urged that after the order of remand, the. disciplinary authority was required to

conduct a de novo enquiry but without taking recoutse to the same explanation'was
sought with regard to the note of difference in reference of the carlier reports which
relates to non compliance of the directions issued by the revisional authority. It was
also contended that the orders passed by the authorities were non speaking, cryptic
and devoid of reasons and, therefore, they were liable to be lanceted. It was also
canvassed before the tribunal that no documents were supplled and the
representations had not been considered.

6. The tribunal on the basis of the contentlons advanced before it came 10 hold
that the orders passed by the authorities were speaking’and reasoned orders and the
allegation that the authority who had seized the parcel and obtained the document
from the petitioners wherein they had admitted that they had done the act was
forcibly taken from them was not acceptable inasmuch as they did not make any
complaint to the higher authorities in this regard and did not even apprise anyone.

Taking note of the aforesaid facets, the tribunal declined to interfere with the order
of punishmient passed by the disciplinary authority and affirmation thercof by the
appellate authority.

7.  Questioning the correctness of the order passed by the tnbunal, it is submitted
by Mr: Rajneesh Gupta, leamed counsel for the petitioners that the tribunal has
grossly erred by not accepting the contention that the commands 1 m: thé order ‘of
remit/remand had not been properly complied with and hence, the said order is
vulnerable in law: It is put forth by him that regisite documents were not filed by
which serious pfejudice has been caused and they have been found to be gmlty
withiout any material on record. It is further put forth by him that in the memo of
appeal, the petitioners had contended that Mr. Goswami, Inspector RMS, who had
recorded ‘the statement of the admission of the petitioner, had recorded the same
under coercionand threat. Alternatively, it is conténded by Mr. Gupta, learned counsel
for the petitioners that both the petitioners have retired and hence, the doctrine of
proportionality with regard to the punishment should be invoked. To bolster the
contentions which can be tompartmentalized into two spectrums, Mr. Gupta has
commended us to the decisions rendered in the cases of Kasinatha Dixit vs. Union
of India*. Chandrma Tiwari vs. Union of India® and B.C. Chaturvedi vs. "Union
of Ina’ra3 and Sher Bahadur vs. Union of India’.

8. ' Mr. Dharmendra Sharma, learned Assistant Sohc1tor General for the Union of
(1) 19863 SCC 229 (2) 1987 Supl. SCC 518 (3) AIR 1996 SC 484 (4) 2002 7 SCC 142
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India has submitted that the revisional authority had not directed for de novo enguiry
but only directed proceeding from the. stage of show cause and, therefore, the
contention is unfounded and the finding recorded by the tribunal on that score is
presentable. Leamed ‘counsel further submitted that the enquiry report was totally
erroneous inasmuch as the enquiry officer had not taken note of the fact as there
was an admission by the petitioners recorded by Mr, Goswami and further there.
was appraisal to the higher authoritics about application of any force and, therefore,
justifiable reasons have been given by the disciplinary-authority to differ with the
same. It is his further submission that the doctrine of proportionality is not applicable
to the case at hand as thie punishment is not shocking to the conscience since the
- petitioners are postal employees working as Sorting Assistants and enjoy the trust of
the people at large and when the trust is shattered, liberal attitude should not be
* shown. Ini essence, submission of Mr. Sharma is that the punishmenit being reasonable,
the principle of proportionality does not get attracted.

9.  Firstly we shall address to the issue whether the dlscxplmary authority was
required to conduct a de novo enquiry or not. The tribunal has held that the same
was not the direction by the Member (P) Postal Services Board. To appreciate the
same finding, we think it appropriate to reproduce paragraphs 4 to 6 of the order
passed by the said authority :

"4.  After careful consideration of the petition along with records

of the case it is observed that the contention of the petitioner that

he had nothing to represert against I0's report when the 10 lias not

proved the charges against him and the disciplinary authority has

also not disagreed with the report, is correct. It means that the

petitioner agreed with the IO's report. The Suptd. RMS 'MP' dn,,

Bhopal forwarded the [O's report to the petitioner without any

speclﬁc opinion on the same. The adhoc disciplinary authority should

have given reasons for disagreement with the IO's report before

passing the pumshment order. Action of the disciplinary authority

tantamount to dénial of reasonable opportunity of défence to the

petitioner.

5. It is further observed that IO has disproved the charges on

the plea that material documents were not made available by the

disciplinary authority. Prosecution also failed to give details of the

parcel abstraéted. There was no complaint also from the sender or

the addressee, there was no adverse report from M.P. 30 OUT

regarding the parcel from the relieving Section X-5 OUT Kanpur

RMS or SRM Kanpur. ' ’

6. In view of the foregoing the case deserves to be re:mtted
back to the disciplinary authority for de novo proceedmgs from the
stage of 10's report afresh."

.t
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On 2 bare reading of the aforésaid order, it is crystal clear that there was no
direction to conduct the de novo enquiry. It was directed by the said authority to
proceed from the stage of the supply of the enquiry report. Thus, the matter relegated

- to that stage. Hence, the aforesaid submission of Mr. Gupta stands repelled.
*10. The second submission of Mr. Gupta is that the document had not been supplied.

In the case of Kashinath Dixit (supra), it was held that if the material documents
were not supplied to the delinquent employee, it vitiates the enquiry. Similar view
was reiterated in the case of Chandrama Tiwari (supra). There cannot be any

. cavil ove the said proposition of law. If material documents that are relied upon by

the department are not supplied and the delingiient officials are. deprived of the
same, prejudice is established-and the: enquiry gets vitiatéd but, an eloquent and a
fertile but, the case at hand frescoes a different picture. The petitioners had admitted
about their act. In course of hearing, Mr. Dharmiéndra Sharma supplied a copy of
the admission made by the petitioners before the. said Goswami, Inspector RMS.
Mr. Rajneesh Gupta, léamed counsel for-the petitioner did ‘not dispute the said
document: In the said admission, the petitioners had unequivocally and categorically
admitted that on 15.12.89, they weré with two. other persons, namely, Mr. KX.
Diwan and Mr. C.L. Shukla, while they were going in the Amritsar Expréss and at
the ]uncture they opened the bag, took out a parcel which- ‘was to be delivered at
Kanpur, removed the label and from the said bag took out certain clothies and stitched
the bag and affixed the labél to mike it appear as it was. The said admission was
made on 16.12.89. It is woxth notmg that before" the enquiry officer; nothing was ,
shown that the said Goswami had coerced them to'sign the said statemenit. In view
of the aforesaid, the dlsclphnary authority. has. nghﬂy disagreed with the enquity

- officerand. unposed the pumslunent. Inview of the aforesald, n(m-supply ofi documenls ,

has not cauised any kind of: prejudice.

H. The alternatwe contention of Mr Gupta is that the pentloners have retlred and
they may be-shown. lemency

12. In Charrman ‘and Managmg Drrector, _Umted Commercral Bank and
‘others'; it has been held that unless the pumshment unposed by the disciplindry
. authorrty or the appellate authonty shocks the conscmnce of the Comt/Tnbunal,

there is'no sedpe. for interference. :
13." In Regwnal Manager UP SRT Cv Hr;uml(.wl2 it has been held as under

“If the charged employee holds a posmon of trust where honesty
. ‘and integrity areinbuilt reqmrements of functioning, it would not be
.propetto. deal with the matter leniently,- Misconduct in-such cases
has 10 be dealt with iroh hands. Where the person deals with public
money or is engaged i ﬁnanclal transacnons or: acts ina ﬁduc1ary

(1) 2003 4'SCC 364 _ ' (2) 2003 3 SCC 605
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capactty, the highest degree of integrity and trustworthiness is a
must and unexceptionable. Judged in that background, conclusicns
of the Division Bench of the High Court do not appear to be proper.
We set aside the same and restore order of the leaned Single Judge
upholding the order of dismissal." '

14.  Similar view, was also expressed in Ganesh Santa Rawi Sirur vs. State Bank
of India and another'.

15.  Inthe case at hand, the petitioners were postal employees who were working
as Sorting Assistants in RMS. The Postal Department has its own sacrosanctity. A
communication from the department has its own recognition. The postal department
has the obligation to deliver the letters, parcels, money orders and telegrams eté.
People have reposed faith in the postal depatmerit. Money orders are sent to be
detivered. Parcel do contain important documents. The significance of the duty of a

postal employee can never be marginalized. A national trust cannot be allowed to

pave the path of calamity because of action of the employees of the postal department.
We may proceed to note that it was not an act of mere carelessness or negligence.
It was a deliberance. The Sorting Assistants were very much aware, that they were
not to open the parcel bags. But they did so. This amounts to betrayal of the faith of
the collective in the department. In such a situation, the question of showing leniency,
by any stretch of imagination, -does not arise. The question of sho cking judicial
~ coriscience as regards the imposition of punishment cannot be applied to a case of
this nature, He who holds a post of trust has to perform the duties in a manner so
that the trust of people remains embedded in them. By the present act, the petitioners
epitomize their act of avarice. This, we find the punishment to be just and proper.
16. In the result, we do not find any merit in the writ petitions. They are hereby
dismissed. However, there shall be no order as to costs.

' ' Petition dismissed.

WRIT PETITION
Before Mr. Justice Abhay M. Naik

20 February, 2007 _ _
M/s. KANDARIA CONSTRUCTIONS COMPANY - ... Petitioner*.
V. . ‘ .
~ STATE OF M.P: & ors. . X ... Respondents

.Constitution of India—Article 25.6'—00;_1trac,t_ual matter—Bid Capacity and

qualifying experience—Petitioner Company sibmitted its bid but .
was declared .disqual,iﬁed—Held—_Notice Inviting Bids laying down -

* Writ Petition No. 18220/2006 (T) ) {1) 2005 1 SCC 13




,.?-ﬁ;

.,f"' e

20071 MADHYA PRADESH SERIES ' 57

- Ms. Kandarta Constmcnons Company v. State of M.P, 2007

conditions of mlmmum turnover of Rs. 222 lacs in last two financial
years. and expenence of completmn of s|m|1ar work of requisite
value-Petitioner nowhere stated -that it possesses the requisite
financial turnover and quallfymg experience-Bid capacity and
quallfymg experience ‘afe two different things-Petitionér was
rightly disqualified—Petition dlsmlssed

After con51denng the arguments iri the light of the documents on fecord, it is

_clear that the petitioner had not achieved in atleast two financial'years in 2001-02 to

2003-06 in its own name minimum financial tumover of Rs. 222.00 Lakhs. It is not
shown to have. sahsfaclamly completed in its own name as a prime contractor at
Ieast one similar work of value not less. than Rs. 99.00 Lakhs. As regards Annexure/
P-3 and P-4, it is clearly seen that the scope of thése two documents is. altogether
different. Rectification order dated 17.2. 2004 (Annexure/P-B) merely confers
entitlemént to the retired Engineers to get themselves registered as contractor under.
the class as modlﬁed by it. Similarly; as per Annexure/P-4 dated 22nd June, 2005,

the bid capacrty ‘of the rétired Chief EngmeerlEngmeer-m-Chlef registered in A-V
category is. recogmzedtothe extenit of Rs. 10 crorés. The bid capacity and qualifying
experience afe d1fferent and distinct. The bid capacrty may, be défined as monetary

~ extent to which a bidder may be permitted to patticipate. Quallfymg c)q)enence is

prescribed so that it could be.examined that the bidder has a experience of similar
nature of work and of similar ot more monetary magnitade. The qualifying experience
is requlred so that the work may be completed successfully in a fixed period. These
aforesaid two terms. convey different cannotations. Merely on the strength of bid
capacity no:person would become entitled to bid for 2 work of any nature with no
prescribed experience which though may fall; wrthm his bid capacity. This is simply
because unless a contractor ‘has qualifying e:q:cnence e may not be permitted to
participate in the bid . n the present case, the petitioner has nowhere stated that it
hadachieyed prescribed turnover and had. executed the work i in a satisfactory manner
of similar naturé dunng the requisite perlod Pentloner cannot get any advantage
merely on its bid capacity of 10- crores by virtué of Annexure/P-4 i in the absence of
requls1te turriover and work experience. He' appears.to have been nghtly d1squa11ﬁed
in wew of Clause 4.5 of the Instructions to Bidders. © - (Para 8)

Mamkant Sharma,. for the petitioner - ..
Vinod Mehta, Govt. Advocate, .for the. respondents/State
RK Sama:ya for the intervenor.

) Cur.adv. vult.
ORDER

ABIIAY M. Mak; J. —Petmoner is a registered: partnerslnp company Wlth
Shri A.L. Sancheti as one of its partners who was retired as a Chief Engineer from

" Public Works Department. Departinent of Water Resource, Madhya Pradesh vide
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its communication No. 35/37/96/Madhyam/3 1/480 dated 18th July, 2003 (Annexure/
P-2) conferred entitlement on the retired engineers of its own department as well as

of Public. Works.Department and Public Health Engineering Department for the

purpose.of registration as contractors in the following manner :

1. Retired Assistant Enginecr . AWSL
2. Retired Executive Engineer A-TI/S-II
3. Retired Superintending Engineer A-III/S-1I1

4. . Retired Chief Engincer/Engineer-in-Chief A-IV/S-IV

‘Ttwas further iodified vide communication No. F/35/37/96/M/Ektccsh/89 dated

17.2.2004 (Aninexure/P-3) in the following manner :

1. Retited Assistant Engineer A-I/S-II
2. Retired Executive Engineer = - A-TI/S-ITT
3. Retired Superintending Engineer - A-IV/S-IV
4. Retired Chief Engineer/ - AVSY
Engineer-in-Chief C ©o .

", "Thereafter with reference 1o the aforesaid, Water Resource Department
vide commuinication No. 4212863/05/31/Ma/231/475 dated 27th June, 2005 issiied
.directives that the bid capacity of new contractors would be considered in the
following manner in respect-of registration of contractors made on the basis of
retired engineers : '

" No. Post - : " Regisfration No.  Bid Capacity
; ) _ (Rs. in crores)
Retired. Assistant Engineer . ALY . 030
Retired Executive Engineer . AIZSI 1.00
Retired Superintending Engineer A-IV/S-IV 4.00
_Retired Chief Engineet/ = . A-V/S-V 10.00
Engineer-in-Chief ' S g

Bid capacity wotild be subject to following conditions -
1. Retired engineers must have at least 50% partnership in the ‘

2, Biq capacity would not exceed the entitlement which would

be available on the basis of class of registration. _ .
2. Petitioner submitted an application on 27.4.2006 for registration as contractor
in Class A/V which, was allowed on 5.6.2006 and the petitioner was so registered
for a period of five years. Copy of registration certificate is friarked as Annexure/P-

5 wherein Shri.A:L. Sancheti, retired Chief Engineer has been shown as one of the -

partners with 50% share in partnership.

b
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3. Respondent No. 4 invited bids vide advertisement contained in Annexure/P-

6A for Restruturing & Modernization of Dam -and canal of Amkhera, Nandgaon,

Bhirata and Matagaon Tank Project. Bids were to be delivered to the Chief Engineer
on/or before 3:00 PM on22.9.2006 which were liable to be opened on the same day

* at3:30 PM. Relevant extract of tender form containing various details including that

of eligibility and qualification of bidder is on record as Annexufe/P-6. The petitioner
pursuant to the aforesaid, submitted its bid. However, the petitioner was disqualified
and the name of respondent No. 5 was recommended for award of subject contract.
It is submitted by the petitioner that the petitioner was well qualified and his bid was
the lowest. However, it was disquatified in an illegal manner with an oblique motive
of giving undue advantage to respondent No, 5. The petitioner made an application
under Right to’ Information Act. He was thereaﬁer supplied the evaluation chart
contained in Annexure/P-8A, P-8B and P-8C. Tt has been contended by the leamed
counsel appearing for the petitioner that the petitioner has been dISquallﬁcd from the
bid in an illegal and arbitrary manner and its bid ought to have been taken into
consideration.

4. Inthe return submitted by respondent No 1to 4 itis stated that the petitioner
was disqualified on the ground that its registration was after the sPeclﬁed period and
petitionet was not having the requisite experience. Petltmn bemg misconceived and
devoid of force is liable to dismissal.

5. Leamed counsels for the parues have been heard at length

6. In the notice inviting b1ds (Annexure/P—6A) it was clearly mentioned that.
interested bidders may obtain further information, In'the instructions to bidders clause
4.5 is rélevant which is reproduced below:

45A  To qualify for award of the contract, each bidder i m its
name should have in the last five years ie...... 2001-02 to 2005-06

(2) achieved, in at least two financial years, a minimum annual
financial turnover (in all classes: of civil engineering constructlon
works only) of Rs. 222.00 lakhs. '

(b) satisfactorily completed (not less than 90% of contract value)
as a prim¢ contractor, at least one sumlar work of value not less
. than Rs. 99.90 Lakhs '

(c) executedinany one year, the followmg minimum quant:ltles of
“work:

" - cement concrete (including RCC and PCC)1,500. 00 cum

- earthwork in both excavation and embankment (combined
 quantities) 50,000.00 cum .

In view of the aforesaid, ‘the contractor must have achJeved in its own name in
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atleast two financial years (befween2001-02 to 2005-06) a minimum annual turnover
of Rs. 222.00 Lakhs and must have satisfactorily completed (not less than 90% of
contract value) as a prime contractor at lcast one similar wirk of value not less than
Rs. 99.90 Lakhs. According to the petitioner's own documents, it was régistered as
a contracfor in A-V category for a period of five years vide communication dated
5.6.2006 (Annexure/P-5). Thus, obviously, the petitioner had not achieved the work.
of requisite-maghitude as prescribed in instuction no. 4.5 of the. Instructions to

" Bidders and equally had not satisfactorily completed the work of requisite value as

mentioned therein. Learned counsel for the petitioner has been unable to point out
any material 60 record to establish that the petitioner had achieved the minimum
anmral financial tamover and hid completed satis factorily any similar work of requisite
Value. ) T - - ' A

7., Contention of the leamned counsel Shri Manikant Sharma, appearing for the
petitioner is altogether different. His bone of contention is that the bid capacity of

Chief Enginect/Engincer-in-Chief associated with the firm registered in A~V category -

. Witha partnership.of 50%is recognised upto Rs. 10 crores as revealed in Annexure/

P-4. An executive engineer has also been made entitled to get himself registered as

-A-V/S-V contractor on the basis of work executed by him during his service period

which is clear from Annesure/P-3. Thus, the requirement about financial turnover

~ as-well as satisfactory completion of similar work: of requisite value are. clearly
- fulfilled and the petitioner could not have been disqualified vide Amnexure/P-8A, 8B

and 8C. -

8.  Afier considering the arguments in the light of the documents on record, it is _

clear that the petitioner had not achieved in atleast two financial years in 2001-02 to
2005-06 in its own name minimum financial tariover. of Rs. 222.00 Lakhs. It is not

shown to have satisfactorily completed in its own name as a prime contractor at

least one similar work of value not less than Rs, 99.90 Lakhs. As regards Amnmexure/
P-3 and P-4, it is clearly seen that the scope of these two documents is altogether
different. Rectification order dated 17.2.2004 (Annexure/P-3) merely confers
entitlement to the retired engineers to get themselves registered as contractor under

* the class as modified by it. Similarly, as per Annexure/P-4 dated 22nd June, 2005,

the bid capacity of the retired Chief Engineer/Engineer-in-Chief, registered in A~V
category is recognised.to the extent of Rs. 10 crores. The bid capacity and qualifying

" experience are different and distinct. The bid capacity may be defined as monetary

extent to which a bidder may be permitted to participate. Qualifying experience is
prescribed so that it could be examined that the bidder has a experience of similar
nature of work and of similar or mote monetary magnitude. The qualifying experience

is required so that the work may be completed successfully in a fixed period. These-

aforesaid two terms convey different cannotations, Merely on the strength of bid
capacity no person would become ‘entitled to bid for a work &f any nature with no
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prescribed experience which though may fall within his bid capacity. This is snnply
because unless a contractor has qualifying experience, he may not be permitted to
participate in the bid. In the present case, the petitioner has nowhere stated that it
had achieved prescribed turnover and had executed the work in a satisfactory manner

- of similar nature during the requisite period. Petitioner cannot get any advantage

merely on its bid capacity:of 10 crores by virtue of Annexure/P-4 in the absence of
requmte turnover and work experience. He appears to have been rightly d15quahﬁed
in view of Clause 4.5 of the Instructrions to Bidders.

9.  Inthe result, the petition being devo1d of merits is hereby dismissed, however,

“without order as to costs.

Although, this Court heard the arguments of Shri R.K. Samaiya on behalf of

" intervenor, no order is warranted on the application for intervention in the light. of
~ order of dismissal of the writ petition.

Petition 'diSrnissed

WRIT.PETITION
Before Mr. Justice Abhay M. Naik

5 April, 2007 :
ALAWA NEELMANI . Petiﬁoner*
V. .

STATE OF M.P. & ors. a C e Respondents

Constitution of India, Article 226-Allotment of P.G. seats in Medical College
to respondent No. 4 challenged on the ground that respondent
No. 4 does not belong to Scheduled Tribe category—-Respondent
. No. 4 sécuring admission to P.G. course as tribal candidate by
virtue of certificate dated 21.3.2003-'Meena' as 'tribe' omitted
with effect from 8.1.2003 by virtue of Act No. 10 of 2003-"
Respondent No. 4 was not a member of Scheduled Tribé on-the
date of certlﬁcate—Respondent No. 4 not entitled to pursue P.G.
Course as tribal candidate—Pefition allowed allotment of seat to
respondent No. 4 cancelled.

In the Certificate, the caste of the respondent No. 4 is shown to be Meena
which was earlier included in'the list of S.T. for the purposes of Sub-Division Siron;
of District Vidisha, as revealed in Annexure R-4/5. This admittedly stood omitted

" w.e.f. 8.1.2003 by virtue of Act no. 10 of 2003, as revealed in Annexure R-1/1.

Thus, on 21.3.2003 when the caste certificate was issued in favour of respondent
No. 4, she did not fall within the category of S.T. candidate.

Respondent No. 4 who has been shown in the certificate dated 21 3 03 as
* W.P. No, 2881/2006 (T') ‘
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belongmg to the 'Meena caste' cannot be treated as candidate belonging to the
Scheduled Tribe "Bhil Mina".

Thus, the respondent No. 4 was riot a-scheduled tribe cendidate after 8.1.2003
and was not entitled to the P.G. Seat in the Gyhecology and Obstetrics.

The respondent No. 4 very much knew -about dispute regarding her caste
certificate and has still chosen to continue on the P.G. Seat meanit for S.T. category.
She cannot be permitted to take advantage of her own action that, too, to the detriment
of the petitioner who happened to be an eligible candidate for the subject S.T. seat.

To the reserved subject seat for S.T. category and, accordingly, allotment of
seat of M.S. Gynecology and Obstetrics to respondent No. 4 is hereby cancelled.

(Paras 13,14, 16 & 17)
Cases referred
State of Maharashtra & ors. v. Ravi Prakash Babulalsingh Parma &
ors.; (2007) 1 SCC 80, 4. S. Nagendra & ors. v. State of Karnataka & ors.;
' (2005) 10 SCC 301, Kumari Madhuri Patil & anr. v. ADDI. Commissioner, Tribal

Development & ors.; AIR 1995 Sc 94, Ramprakash Pahariya & anr. v. State of

M P & ors.; W. P. No. 351/2002, paragraph 5.

Smt. Meena Chaphekar, for the petrtloner
Anand Pathak, Govt. Advocate for the respondents No. 1 &2
None for the respondent No. 3~
“Amit Agrawal, for the respondent No. 4

ORDER

Asnay M. NAIK, J. :~Short facts leadmgfto the petrtlon are that the petitioner

belongs to Scheduled Tribe. She passed M.B.B.S. Examinaticn mApnl, 2004. After

completion of Internship and house job, she further appeared in the Pre P.G."

Examination in April 2006 wherein she was declared sucéessfiil. She thus, became
eligible for admission to post gradiate course through comnselling, A notice for
counselling was published in a Daily Newspaper Dainik Bhaskar as contained in

Annexuré P/2, According to'it, the counselling was to be held from 14th of Mayto. ~

19th of May, 3006. Counselling for In-Service and S. T Category was to be held on
14th and 15th of May, 2006.

2. The merit list of the candidates as contained in Annexuré P/3 of the S.T.
Category was affixed on the notice board wherein the name of resondent no. 4
appeared at serial no. 2 whereas the name of the petitioner appeared at serial no.
18. The respondent no. 4 being at serial no. 2 in the list was.allotted the seat of M.S.
Gynic whereas the petitioner was allotted Diploma in Gynecology and Obstetrics.

3. Allotment of P.G. Seat to respondent no. 4 in S.T. Category is challenged in °

*

Cur. adv.vulr.' .

é_x
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the present writ petition on the ground that she does not belong to scheduled tribe
and is not entitled to the P.G. Seat of M_.S. Gynecology and Obstetrics, It has been
contended that other candidates of the merit list securing position at serial nos.-3 to
17 got the seats of their choice and no one is superior to claim the S.T. Seat of M.S.
Gynecology and Obstetrics in preference to the petitioner. Thus, the petitioner being
entitled to the said seat has prayed for quashment of allotment of the subject seat to
the petitioner and has further prayed for its allotment to her. |

4. Respondents no. 1 and 2 submitted their return admitting thereby that the
subject seat was meant for S.T. Candidates. It has been contended that in exercise
of powers conferred by Clause (i) of Article 342 of the Constitution of India, the
Hon'ble President of India after consultation with the Governor and head of the .
States concerned has been pleased to make Constitution (Scheduled Tribes) Order
1950. In the said order different tribes or tribal communities, or parts of, or groups
within tribes or tribal communities have been deerned to be the Scheduled Tribes so
far as regarding members thereof, residents in localities specified in rélation to them.
In the said order two entries mentioned names of Meena (1) atitem no. 8 in part 7 of
the said order and another (ii) at item no. 32 in the same part. Both the entries
denoted the caste Meena as part of scheduled tribe as per the order of 1950. By the
amendment and subsequent notification dated 8.1 .03, the caste Meena was excluded
and deleted only from item no. 32, whereas the caste Meena (Bhil Meena) was.
maintained in the said order which according to the respondents no. 1 and 2 includes
caste Meena to which the respondenf no. 4 belongs. It is further tentioned in the
return that the father of the respondent no: 4 i$ an officer of the All India Services
(LP.S.) and State of M.P. has been allotted to him as his cadre by the Ministry of
Public Grievances and Pension (Dcpartment of Personnel and Training). A copy of
the said cadte allotment is Annexiire R-1/2. Reliance has been further placed on the
guidelines (Annexure R-1/3) which reveal that the State Government. has taken
care of those cases where the member of tlie SC/ST who is in All India Services
and moving involuntarily to the State of M.P. According to the said circular their
interests and privileges as a member of the SC/ST cammnot be Jjeopardized. Here is
the case where the father of the respondent no. 4 had to migrate imvoluntarily due to
cadre allotment, therefore, the respondent no. 4 became the member of the ST for
the purposes of MP also and the privileges had to follow due to inclusion of caste

Meena in the ST category as well as due to the impact and implications of the

Government instructions in this regard. Further reliance has been placed on circular
dated 1.4.98 (Annexure R-1/4) which reads that the caste Meena has already been
included in the S.T. list. Accordingly, respondent no. 4 has rightly been allotted the
subect seat since she was superior to the petitioner on account of having been
placed at serial no. 2 in the merit list. )

5. Ithasbeen further mentioned in the return that the Director Medical Education
has already referred the matter to the State Level Screening Committee (SC/ST)
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vide R-1/5 and thefmattcr-pertajning to the caste of respondent no. 4 is_pén‘ding
consideration before the said Committee. On representation of the petitioner having
been made before the National Commission for Scheduled Tribes, New Delhi the

D.M.E. has submitted the Fact Furnishing Note to the National Commission vide -

Annexure R-1/7. Thus, due care has alréady been takén and no illegality has been
committed in granting the subject seat to the respondent no. 4.

6.  Inthe return submitted by respondent no. 3, it is mention¢d that the respondent
no. 4 was admitted in the entrance examination in the category of Scheduled tribes
on the basis of certificate produced by her alongwith. the application. The respond&nt
no. 3 has no power to examine the propriety of the said certificate and in case the
said certificate is either i improper or false the responsibility lies with the respondent

. no. 4 and' the author:ty issuing such certificate. It has been further averred in the

return that in casg the respondent no. 4 was not in the scheduled tribes category, the
allotment of the subject seat made to her in the reserved category is absolutely
wrong and her admission is liable to be cancelled.

7. Respondent no. 4 submitted her return stating thereby that she was includedin

the presidential notification in Meena community which forined a part of the notified

ST category in the State of M.P. ill 8.1.03 and accordingly, certificate was issuedin

her favour. Hon'ble President of India- vide notification (Annexure R-4/3) 1ssued a
list of SC and ST in the State of Rajasthan wherein at serial no. 9 "Meena" is
included'in the category of ST for the State of Rajasthan. Accordingly, on 26.7.77
the competenit authority of District Alwar issued a caste’ certificate in favour of
" father of the resondent no. 4. it has been further submitted that on 1.7.1977 the
Presidential notification was published which included Meena commumty as ST for
State of M.P. which was in force up’oo 8.1.2003. Father of respondent no. 4 was.
selected as an IPS Officer and-on 4.9.1986 vide Annexure R+4/6 his services were
allotted to' thié cadre of State of M. P: Since 1986 father of responderit no. 4 has been
serving as an LP:S. Officer i in the State of M.P. A mrcular was issued by GAD
which goes to show that in case of involintary nngratlon of a person: from any other
state to ML.P., caste certificate can be issued if the caste of the person is included in
the State of M P.inS.T. category and such circular shall be valid for all purposes
including higher education, employment etc. It is further averred that once such a
certificate is granted, it shall remain valid until it is canicélled-and/or revoked by a
~ competent authority. It has been further clarified vide Annexure R-4/10 dated 1.4.98
- that persons who make involuntary migration from other states to State of M.P. the
members of such families shall be entitled to avail the’ benefit of reservation and
obta.m caste certificates provided theif caste/tribe is.included in the list of such
castes/tribes prescribed for M.P. The policy further contemplates that in case of
involuntary migration by the family of an officer borne on all India Services cadre,
the dependent members shall be entitled to avail all the benefits including grant of

®
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caste certificate provided their casteftribe is included in such castes/mbes for the
Stats of M.P. Itis also submitted that on 18.3.1999 the competent authority at Bhopal
had issued a temporary caste certificate in favour of respondent no- 4 because the
Meena community was included in ST for M.P. as per presidential notification
(Annexure R/4-5) and finally perinanent caste certificate was issued at Gwalior. In’
pursuance to mandate of the Apex Court, circulats (Annexures R-4/8, R-4/9 and R--
4/10) have been issued. Respondent no. 4 accordingly, belongs to ST category in the
State of M.P. The petitioner has already completed M.B.B.S. from the State of
M.P. as S.T. category candidate. The question of reSpondent no. 4 being a candidate.
belongmg to ST category-(Meena) for the State of M.P. is required to be gone into,
if necessary by the committee constituted by the State as it is the only expert body.
constituted for this purpose.

8.  Smt. Meena Chaphekar learned counsel for the petitoner, Shri Pathak, learned
Government advocate for respondent nos. 1 and 2 and Shri Amit Agrawal; learned

counsel for respondent no. 4-made their respective submissions which are being
considered in the light of the material on record.

9.  Themoot question for consideration in the petition is whether respondent no. 4
belongs to ST category and what would be the scope of interference in such matter
by this court. .

10. It is necessary to mention various notifications and circulars ielatjng to the
position of caste "Meena" as ST category. After enforcement of the Constitution of
India the Constitution (Scheduled Tribes) Order 1950 was promulgated in exercise
of powers conferred by Clause (i)-of Article 342 of the Constitution of India by Hon.
President after due consuIthtigp;.,Pa;ﬁV]]I of the said order relates to State of MLP.
wheréin "Bhil Mina" was shown as S.T. Category in State of M.P. This entry appeared
at serial no, 8 of the said order. At serial no. 32 of the same part caste "Meena" was
shown as S.T. for the purpose.of Sub Division Sironj District Vidisha. Entry at seriat
rio. 32 has been omitted by Act 10 of 2003 as revealed in the constitution (Scheduled
Tribes) order 1950, as contained in Annexure R-1/1 with effect from 8.1.2003.

11. It has been contended by the respondents that in view of law laid down by the
Supreine Court of India in the case of State of Maharashira and others v. Ravi
Prakash Babulalsingh Parmar and another', this court has no jurisdiction to
decide the validity of the caste certificate dated 21.3.03 contained in Annexure R/4-
11 at page 38 of the reply of writ petition and the matter is-liable to be referred to the
Caste Screening Coirimittee. This submission is ofho avail because, firstly, the
challenge of the petitioner is confined to-the faet that respondent no. 4 is shown to
"be of Meena caste which is not included in the S.T, category of M:P. in the list of
Scheduled Tribes submitted by the respondents/State as contained in Annexure
R-1/1. Contention of the petitioner is that caste Meena was earlier comldered as.

(1) 2007 (1) SCC 80
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Scheduled Tribe in the Sub-Division Sironj of District Vidisha (Entry No."32) in
Annexure R~4/5 which stood omitted w.e.f. 8.1.2003 by virtie of Act No. 10 of
2003. Secondly, this court observed on 17.3.07 that the matter has been pending
before the State Level Scrutiny Committee for quite a long time and respondents
were given opportunity to produce the decision of State Level Scrutiny Commiittee
before 29.3.07. It was made- clear that in cas, if, the decision of the State Level
Screening Committee is not produced this court-would not wait for the decision-and
matter would be finally decided on its merits. Desplte such a specific direction no
effort has been made by the respondents specially, the respondents no. 1 and 2.

Moreover, in the light of controversy ifivolved in the petition the matter may be
decided on merits ori the strength of the authentic documents on record and there is
1o need to refer the matter to the Caste. Screening ‘Committee as prayed for by the
learned counsel for the respondent no. 4. Similarly, reliance on ‘Supreme Court's

decision rendered in the case of A.S. Nagendra and others v. State of Karnataka
and others' is also not attracted because learned-counsel for the petmoner has
categorically stated that she would be making submission on the basis of certificate
produced by the respondent no. 4 herself and would be able to show thiat the

. respondent no. 4 does not belong to S.T. category in the ‘State of M.P. Rellance has 7

further been placed by the respondents on the decision of the Apex Court in ‘the
case of Kumari Madhuri Patil and another v..Addl." Commissioner, Tribal
Development and others®. In Madhuri Patil's case. (supra) the procedure for the

issuance of a social status certificates, their scrutiny and their approval has been laid

down which is not attracted in the present case bécause of the speclﬁc submlsswn
‘of the learned counsel for the petitioner Smt. Meena Chaphekar that her arguments

would be confined on the basis of certificate.dated 21.3.03, Moreso, she has placed -,
reliance on the D.B. Decision dated 22.2.2007 of this court rendered in the caseiof -
Ramprakash Patiariya and another v. State of M.P. and othiers® of the same is -

hlghly relevant which is beiiig reproduced.

"We also find in Circular dated 18.1.02 1ssued by the Government :
of M.P., General Admmlstratlon Department in Annexure P/5 action .
agamst persons of Meena Caste appointed earlier on the basis of
caste certificates issued in their favour has been stayed and inthe
reply filed by the resp ondent State, it is stated in paragraph 5.3 that .
- the State Governmnetit vide its order datd 1.4,1998 had. clanﬁed
that officers belonglng to Scheduled Castes and Ttibes of All India
Services whose services have been or will be alloted to Madhya
Pradesh State and famﬂy members dependinig -on them shall be
deemed to be members of Scheduled Casté and Scheduled Tribein .
Madhya Pradesh on the ¢ondition that their caste is included in the
Schedule of Scheduled Caste/I‘ ribe in or any palt of Madtiya Pradu;h.

(1) 2005 (10) SCC 301 (2) AIR 1995 SC 94 (3) WZP. No. 351/2002. ParagraphS

».
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State and sincé Meeha caste is a Scheduled Tribe within the Sn'on]

- sub~division of Vidisha District, which is part of Madhya Pradesh, - -
officers belonging to Meena caste are entitled to benefits' of the
Consntuuon (Scheduled Tribes) Order 1950, Since we have quashed

“the direction in the circular dated 1.4.1998 of the State Government -
= tothe effect that officers belongmgto Scheduled Castes and Tribes

of All India’ Services whose services haye been or will be allotted

to Madhya Pradesh Stat¢ and family members depending on them

_shall be deemed to be members of Schediled: Castes and Scheduled

« Tirbe in Madhya- Pradesh on the condition: that their casteis mcluded '

- inthe Schedule of Scheduled Caste/Tribe in ot-any part of Madhya
Pradesh State, we also quash circular dated.18.1.2002 (Annexure
PIS) giving benefits to the officers of Meena Caste of other State.
on-the ground that Meena Caste i$ mcluded as Scheduled Castein

 Sironj Sub-Division of Vidisha District in- thie State of M.P."

12. Accordingly, it has been contended by the learned counsel for the petitioner
that the respondent 1no. 4 who has been described in the caste certificate as of

"Meena caste; is not entitled to the benefit of the Constltutron (Scheduled Tnbes)

order 1950.

13, Coming to the merits ofthe case, it may be seen that the respondent 10, 4 has
" obtained admission in the P.G. (M.S. Gynecology and Qbstetrics) against'S.T. Seat
_on the basis of caste certificate.dated 21:3.03 issyed by the $.D:0. Gwalior. It the
Certificate, the caste of the respondent 1io. 4 is shown to be Meena'vhich was

earlier included in the list of S.T. for the purposes of Sub-Dmsmn Sironj of District
Vidisha,as revealed in Annexure R-4/5. This admrttedlystoodomrttedw e:f.8.1.2003

by virtue of Act 0. 10-of 2003, as revealéd in Anfekure R-1/1. Thus, on-21.3.03

when the caste certificate was lssued in favoir of respondent no. 4, she-did not fall

© within the category of S:T. candidate. On perusal of the said certificate; it is found
that the respondent no. 4.has-been shown to be of "Meena" caste/Tnbe Scheduled "

¢aste and Tribes. She. has not. been shown to be of any specific Scheduled Tribe

“against any partlcular entey: On the contrary, the entry number of, the list issued
" under the Schieduléd Caste: and Scheduled Trrbes (Anwndment Act 1976) is not

spec:fied but is kept blank.

14 Shn Anand Pathak leamed Govermnent Advocate for resp ondents no. 1 and
2 as well as Shri Amit Agrawal -advocate for Téspondent no. 4 submitted that

" tespondent o, 4 falls withifi the category of §.T. "Bhil Mina" which appears at entry
no. 8 of Annéxure R-1/1 iéant. for the State of M This argument is totally devoid

of substince because in the certlﬁcate dated 21.3.2003, the respondent no. 4is not
shown to bé belonglng to the Tnbe "Bhil Mina' but is shown to be of "Meena' caste.
Secondly, the entry no. 8 is nowhere ment:loned in the said caste cernﬁcate On' the




768 THE INDIAN LAW REPORTS ‘ [2007
Alawd Neelmani v. State of M.P, 2007

. Contrary, the number of the entry is kept blank. Thirdly, in the earlier certificate
dated 18.3.99 contained in Annexure R-4/1 1, the respondent no. 4 is not shown to be
'Bhil Mina' but has been shown to bé of ‘Meena' Tribe. There is no iota on record to
establish that the respondent no. 4 ever made any effort to seek correction in the
caste certificate to the effect that 'Bhil Mina' may be substituted in plaée of caste
'Meena'. There is no further iota on record that respondent no. 4 ever asserted
herselfto be of Scheduled Tribe "Bhil Mina". On the contrary she has placed reliance

on the circular dated 1.4.98 (Annexure R-4/10to contend that in case of involuntary -

migration from other states to Madhya Pradesh, members of the family shall be
entitled to avail the benefits of reservation and obtain caste certificates. This circular
has already been quashed.by the Division Bench of this court in the case of
Ramprakash Pahariya (supra). The Division Bench. of this court has clearly
observed in paragraph 5 of the order thiat circulars dated 1.4.98 as well as another
dated 18.1.02 giving benefits to officers of "Meena Caste' of other stdtes in the State
of M.P. are quastied. Thus, the contention of the respondents that respondent no. 4
is sclieduled tribe candidate and falls ‘in entry no. 8 of Annexure R-1/1 is not

acceptable. Since-the tribes of 'Bhil Mina' and 'Meena' were entered at item no. 8 -

and item 32in a sépa.rate manner, ‘obviously, they must be regarded as gliﬁ’erent
tribes. Otherwise, theré would have been no occasion/justification for providing

“ . itemno. 8 and 32 for a common tribe. Respondent no. 4 who has been shown in the

certificate dated 21.3.03. as belonging to_the 'Meena caste' cannot be treated as

candidate belonging to the Scheduled Tribe "Bhil Mina”. "Meena' caste having been .

omitted from the Constitution (Scheduled T tibes) Order 1950 by virtue of Act 10/03;
. the respondént no. 4 belonging to it as per her own certificate dated 21.3.03 could
not have been treated legally under entry no. 8 of Annexure R-1/1 contrary to her
" own caste certificate . Thus, the respondent no. 4 Was not a scheduled tribé candidate
after 8.1.2003 and was not entitléd to tlic P.G. Seat in the Gynecology and Obstetrics.

It has not been disputed that the petitioner belongs to Scheduled Tribe. Thus, the
petitioner was rightfiil claimant for admissién against resérved Scheduléd Tribe seat

and she ouglit to have been considered for allotment of it. - L
15. It has been ﬁ;ﬁher’ contendedthat the respondent no. 4 has already Teceived
education ini P.G. Classes for about one year and she miay be permitted to ontinue

in the light of the decision féndeted in the Case of Sandeep Subhash Parate v. T_'

State of Maharashtra and others'. - L. _ oot
16. In the present case it may be-seen that the resilt of Pre P.G. was declared in
April, 2006. The counselling took place in mid-of May, 2006 and the present petition
was submitted on 5.6.2006 alongwith an application for stay. This court vide order
dated 28.6.06 passed a specific order after hearing the parties that the admission
granted to the respondent no. 4 to the course of MS Gynecology and Obstetrics

(1) (2006) 7 SCC 501

-5
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shall be subject to the final decision of this petition. Respondent no. 4 despite absence
of entitlement for admission against the reservéd S.T. seat has been admitted on the
P.G. Seat of Gynecology and Obstetrics ‘whereas the petitioner ‘who was in the
merit list has not been admitted on the said seat in spite of being S.T. candidate. She
has been admitted on diploma scat: There is dlfference betwesn P.G, Seat and
Diploma seat. “specially in medical -education. In.casg,.if the respondent no. 4 is °
permltted to continue on the S.T, seat of P.G. despite non-entitlerrient, the petitioner
would not be, able to get the seat in spite of being qualified for the same. This ‘would
obvxously causé loss of academic status and future prospects. The respondent
'No. 4 very much knew about dispute regarding hér caste certificate and has-still
chosen to.continte on the P.G. Seat meant for S.T. category. She cannot be permitted
to take advantage of her own action that, too, to the detriment of the petitioner who
happened to be an eligible candidate for the subject S.T. seat. This-being so, the
submission of learned counsel for respondent No. 4 is not liable to.be accepted.

17. Inthe résult, petition is, hereby, allowed. Respondent No. 4 is not found to be .
entitled to adiission to the reserved subject séat for S.T. category and, accordmgly, .
allotment of seat of M.S. Gynecology and Obstetrics to respondent No. 4 is hereby,
cancelled. Respondents No. 1 and 2 are directed to consider the pehtloner for
admiission on the S.T. seat of P.G. (M.S. Gynecology and Obstetrics) and pass
su1table orders in her favour in case of her entltlement No otder asto costs.

Petrtmn allowed

WRIT PETITION

sl quore My, Justice Shantinu Kembkar .
' L 9Apn1,2007 . - )

BARKATULLAH UNIVERSITY THROUGH ITS REGISTRAR,

HOSHANGABAD ROAD BHOPAL ' _ Petmoner*

VICTORIA COLLEGE OF EDUCATION MORADH, '
INDORE : Respondent

Vshwavldyalaya Adhlmyam, M P. (XXII of 1973), Sectmn 7(1), National
Commlss:on for Minority Educational Institution Act 2004, Section

- 10-A; Natlonal Council for Teacher Education Act 1993 Section
‘14—Terr1torlal Jurlsdlctmn of Unwersnty—Souety s:tuated in Indore
recogmzed as Mmonty Institution applied for . afﬁhatmn of its -

_ Institution of Barkatullah University, Bhopal—Apphcatmn reJected

. by Umversxty for- want of terntorlal Jurlsdlctmn—Appeal filed by.;

* Writ Petition No. 1227/2007 LT)
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Society under Sectlon 12-A of National Commission for Minority

Educational Institution Act, allowed by NCMEI and directed _

University to grant recognition-Held—Section 10-A of NCMEI Act,

2004 provides that educational institution may seek affiliation to

any Umvers1ty—Ch01ce is subject to permissibility under the Act—

Section “7(1) of M.P. Vishwavidyalaya Adhiniyam provides that

powers conferred on University shall not extend beyond limits “of

_ ‘territorial jurisdiction mentioned in Second Schedule-Indore

beyond territorial jurisdiction of Barkatullah University—Not per-

“missible for University to grant affiliation to ‘Minority Educational
Institution situated beyond its jurisdiction.

Section 10-A.of the NCMEI Act, 2004 deals with right of a Minority Educational
Institution to' seek affiliation. No doubt Section 10-A(1) provides that a minority
educational institution may seek affiliation to any University of its choice, however
the choice is subject to permissibility within the Act under which the University to
i ' ht is established, In order to consider whether the affiliation
sought by the society is Ppermissible under the Adhiniyam, 1973 under which the
petitioner University is established, provision contained in Adhiniyam 1973 has to be
Iooked into. As quoted above Section 7(1) of the Adliniyam 1973 deals. with the

térritorial Junsdlctlon It clearly provides that the powers conferred on the Umvermty'

shall not extned beyond the limits of territorial jurisdiction specified in the Second
‘ Schedule. As per the Second Schedule the territorial jurisdiction of petitioner
Umversn‘.y is confinied to the area comprised within thé limits of revenue districts of
Bhopal, Sehor Raisen, Vidisha, Hoshangabad, Rajgarh: and Betul. The Victoria

College is situated at Indore for which the University has.not territorial Jurisdiction, -

. Under Schedule II for edutational institution at Indore, Devi Ahilya Vishwavidyalaya,
Indore has the territorial jurisdiction: On reading of Séctioh 7 (1) and the Second

Schedule it is clear that it is not permissible for the University to accord affiliation to .

aminority Educatlonal institution situtated beyondlttemtonal jurisdiction. Inall faimess
~ the society ought to have applied for affiliation of Victoria Co]legetothe Dcv1 Ahilya
Iszhwawdyalaya, Indore hawngtemtonal jurisdiction, . ' (Para 8)
1 Case Dlstlngulshed - N ’ :
State of Maharashtra v. Sant Dnyaneshwar Shrkshan Shastra
Mahawdyalaya & ors.; (2006) 9 SCC 1 :
: " Ajay Mishra with Sameer Babbar for the petmoner
VS S_'hrorz with Vikram Johrr, for the respondent.

" Curiadv.vult,

L
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, ORDER ~ - ; .
. SHANTANU KEMKAR, T —ThIS order shall also govern the disposal oant Petition

‘No. 2708/2007 (Sahtb ShlkshaAvam Samaj Kalyan Sainiti Vs. Barkatullah University). =~

By filing this petition under Article 226/227 of the Constitution of India the

. petitioner has- challenged the order dated 5,12.2006, (Annexure P/1) pwsed by the

National Commission for Minority Educatonal Instltlrtlons New Delhi (for short
‘NCMEI) in appeal no. F-1941/2006.

2. The petitioner Barkatullah. University (for short "University') has been-
constituted unde: the provisions of Madhya Pradesh V1shwav1dyalaya'
Adhiniyam, 1973 (for short'Adhiniyam 1973"). The respondent Victoria College
of Education, Indore is owned and managed by Sahib Shiksha. Evam Samaj
Kalyan Samiti; Bhopal (for short 'Soclety') registefed under the M. P.Socicties

Registrikaran Adhiniyam, 1973.

3.  The society having been reeogmzed by the NCMEI as.a mmonty mstltutton

* applied for affiliation of its institution viz. Victoria College, Indore to the Umversxty

‘which was declined for want of territorial jurisdiction. Being aggrieved, the society
preferred an' appeal under Section 12-A of the National Commission for Minority
Educational Institution Act, 2004 (for short NCMEI Act; 2004) before the NCMEI
which has allowed the appeal by the impugned order and directéd the University to
grant affiliation to the Victoria College Indore for running the B. Ed college during
the academic session 2006-07. '

4.  In writ petition no. 2708/2007 the Society has prayed for a writ of mandamus
directing the University to grant affiliation to it andto allowthe students of its institution
Victoria College of Education Indore to appear in B.Ed. examination‘for the academic

* session 2006-07.
5. cltis contended on behalf of the Umversrty that*the NCMET could not have

passed thie unpugned order dlrectmg it{o grant aﬂihatlon to'Victoria College situated

at Indore in view of the prolubltlon under Section 7(1) of the Adhiniyam, 1973 and

that a minority educational institution could seck . aﬂihahon to the University only .
when it was pefmissible under the provisions of A.dhmlyam 1973 under which the
University was estabhshed

6. Inreplythe lea.med setiior counsel for the somety has defended the nnpugned
order passed by the NCMEI ‘He Has cofitended that Section 7(1) of the Adhiniyam
1973 does not impose any bar on the University from grantmg the affiliation prayed
for, The learned senior counsel further ‘contended that once the National Couricil )
recogtiized the Victoria College at Indore under. Section 14 ‘of the National Council ~
for Teacher Education Act, 1993 (for short NCTE Act.1993") the ‘University was
bound to grant affiliation to that institution. In support of this contention the learned ;
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senior counsel has placed reliance on the judgment of the Supreme Court in case of
State of Maharashtra Vs. Sant Dnyaneshwar Shikshan Shastra Mahavidyalaya
and others'.

7. In order to appreciate the controversy invovled in these petitions it would be
" appropriaté to quote relevant provisions of NCMEI Act 2004, Adhiniyam 1973 and
NCTE Act, 1993.

NCMEI Act, 2004

Section 10-A. Right of a Minority Educational Institution-
to seek affiliation : (1) A Minority Educational Institution may
seek affiliation to any University of its choice subject to such
affiliation being permissible within the Aet under which the said
‘Universitv is established. {emphasis supplied) ' ,
(2) Any person who is authorized in this behalf by the Minority -
Educational Institution, may file an application for affiliation under-
sub-section (1) to a University in the manner prescribed by the
Statute, Ordinance, rules or regulations, of the University :

Provided that such authorized person shall have right to know the status of
such application after the explry of 51xty days from the date’ of filing of such
apphcanon.

Adhiniyam, 1973

7(1)  Save as othérwise pravided in ﬂns Act, the powers

conferred on the University by or under this Act shall not extend Territorial
bevond the limits of the Territorial Jurisdiction specified in the  Jurisdiction
Second Schedule from time to time: (emphasis supplied)

Provided that the State Government may authorize the Umvers1ty to associate
or to admit to any of its privileges to colleges situated within the state outside the
aforesaid limits in accordance with the provisions of this Act and the Statutes made
thereunder.

Prowded further that where the University provides for instruction through’

correspondence nothing contained in this. section shall be construed to debar the
University from admitting to such course of instruction students residing outside the
aforesaid limits,

Provided-also that for imparting Oriental Sanskrit education any Sanskrit Co]lege
Imparting Oriental Sanskrit education in.Madhya Pradesh shall be affiliated either to
Awadhesh Pratap Singh University Rewa orto Varanasi Sanskrit University.

Prowded also that State Government may in accordance with the rules framed

| (1) (2006) 95CC 1
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in this behalf, permit any Umversrty in Madhya Pradesh to collaborate with any
Institution outside the State of Madhya Pradesh or abroad for carrying out partly or
wholly any of its teaching or research activities. .

NCTE Act 1993

14. Recognition of institutions offering course of training
in teacher education - (1) Every institution offering or intending
to offer a course or training in teacher education on or after the
appointed day may, for grant of recognition under this Act, make an
application to the Regional Committee concerned in such form and
in such manner as may be determined by regulations;

Provided that an institution offering a course or training in teacher
edircation immediately before the appoirtted day, shall be, entitled to
continue such course or training for a period of six months, if it has
made an application for recognition within the said period and until
the disposal of the application by the Regional Committee.

(2) Thefectobe paid along with the application under sub-sec’aon
(1) shall be such as mady be prescribed.

(3). On receipt of an application by the Regional Committee from
any institution under sub-section (1), and after obtaining from the
institution concerned such other partlculars as it may con51der
necessary, it shall, - '

(a) ifitis satisfied that such mslmrucmhas adequate financial
resources, accommodation, library, qualified staff, laboratory
and that it fulfils such other conditions required for proper

. functioning of the institution for a course or training in teacher
.educatlon, asmay be determined by regulatlons pass-an order
granting recognition to such institution, subject to such
conditions as may be deterimined by regulations; or v

. (b) ifitis of the opinion that such institution does not fulfil

- the requirements laid down in sub-clause (a), pass an order
refusing recognition to such institution for reasons to be
recorded in writing;

Provided that before passing an order under sub-clause (b), the Regional
‘Committee shall provide a reasonable opportumty to the concerned institution for
-making a written Tepresentation. -

@ Every order granting or reﬁ.lsmg recognition to an institition .
for a course or training in teacher ¢ducation uinder sub-section (3)
shall be published in the Official Gazette and communicated in writing
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for appropriate action to such institution and to the concemed

examining. body, the local authority or the State Government and
. the Central Government.

(5) Every institution, in respect of which recognition has been
- refused ghall discontinue the course or training in teacher education
+ from the end of the academic session next following the date of

receipt of the order refusing recogmtlon passed under clause (b) of

sub-section (3),

(6) Evefy examining body shall, on receipt of the order under

sub-section (4), -

(a) grant-affiliation to the institution, where recognition has
‘been granted; or

(b)" cancel the affiliation of the institution, where recognition
has been refused.

8. Section 10-A of the NCMEI Act, 2004 deals with right of a Minority

- :Educational Institution to seck affiliation. No doubt Section 10-A (1) provides that a
minority educational institution may seek affiliation to any University of its choice,

however the choice is subject to permissibility within the Act under which the

- University to which affiliation is sought is established. In ofder to consider whether
thie affiliation sought by the society is permissible under the Adhiniyam, 1973 under

which the petitioner University is established, provision contained in Adhfniyam 1973.

has to be looked into. As quoted above Section 7(1) of the Adhiniyam 1973 deals
with the ‘territorial jurisdiction'. It clearly provides that the powers conferred on the
. University shall not extend beyond the limits of territorial jurisdiction specified in the
Second Schedule. As per the Second Schedule the terntonal jurisdiction of petitioner
Umversny is confined to the arca comprised within the limits of revenue districts of

Bhopal, Sehore, Raisen, Vidisha, Hoshangabad, Rajgarh and Betul. The Victoria

Collegc is situated at Indore for which the University has no territorial jurisdiction.
Under Section Il for educational institution at Indore, Devi Abhilya Vishwavidyalaya,
Indore has the territorial _]unsdlcuon On reading of Section 7 (1) and the Second
Schedule it is clear that it is not permissible for the University to.accord affiliation to
"a minority Educational institution situated beyond its territorial jurisdiction. In all
faimess the society ought to have applied for affiliation of Victoria College to the
Devi Ahllya Vishwavidyalaya, Indore having territorial jurisdiction.

9. The contention of the society that since the NCTE has granted recognition to
it under Section 14(6) of the NCTE Act, 1993, the Untversity is bound to grant
affiliation has also no"merit. The provision contained in Section 14 operates in a
different sphere. In case any institution seeking recognition satisfies the conditions
enumerated under Section 14 of the NCTE Act, 1993 and is granted recognition by
NCTE the examining body is required to grant affiliation. The judgment of the Supreme
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Court in case of State of Maharashtra vs. Sant Dnyaneshwar Shrkvhan Shastra
Mahavidyalaya (supra) is based on different fact situation it which the questlon of
territorial jurisdiction of the examining body was not under consideration. Thus neither
Section 14 of the NCTE Act-1993 nor the law laid down by the Supreme Court in
case of State of Maharashtra vs. Sant DnyaneshWar Shikshan Shastra
Mahavidyalaya (supra) empowers the University to extend its territorial jurisdiction
irrespective. of the bar to exerc1se its powers beyond the limits of thc term:onal
jurisdiction.

10.  Accordingly the writ petition no. 1227/2007 is allowed and the impugned order

dated 5.12.2006 passed by the. National Coinmission for Minority Educatlonal

Institution, New Delhi is quashed

11. Consequently, writ petltlon no. 2708/2007 filed by the soc1ety fails- and 18
dismissed. . A

- Petition dismiSseéi

WRIT APPEAL

; Befare Mr. Justice Dtpak Misra & Ms. Justice S.R. Waghmare ‘

! ’ ‘ - 23 March, 2007 :
SMT. LAXMI SHARMA " T Appellant *
V.o C C
STATE OF M.P. & os. - ... Respondents.

Cnmmal Procedure Code, 1973 (I of 1974)-Section 154—-W11ether police.
is empowered to. investigate the cogmzable offences without
reglstermg the FI. R—Pohce, on receiving complaint, proceeded
with inquiry. by giving zero number without registering the same—
‘Held-The concérned officer is duty bound to register EI.R.—

~ Complainant may resort to making application, under. Sectmn 200:
Cr.P.C. or 154 (3) CrPC. :

The seminal issué that emanates in this jntra court appcal preferred under
Section 2(1) of the Madhya Pradesh Uchcha Nyayalaya (Khand Nyaypeeth Ko
Appéal) Adhiniyam, 2005 (for brewty 'the Act') is whether the Officér In-charge of
the Police Station or any other person in charge is: ‘bound to register an- F.ILR. Todged
under Section 154 of the Code of Criminal Procedure (heremaﬂer reférred to as
'the Code'),. if the ELR. discloses a cognizable offence of has the option not to
register it by giving a zero number and proceed with an inquity. : :

The pe:tltloner canﬁle a complamt under Sectlon 200 of the Code. Thatls what -

* Writ Appeal No. 25172007 U’)
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the Iearned Single Jndge has held. Another remedy has been provided under 8 )

Section 154 (3).

Cases _Réfer.red : _
All India Institute of Medical Sciences Employees’ Union (Reg.) v. Union

of India, (1996):11' SCC 582, Minu Kumar & anr. v. State of Bihar & ors.;

(2006} 4. SCC 369. " .

Cases Relied : . . .

" State of Haryana & ors. v. Chowdhary Bhajan Lal & ors.; AIR 1992 SC
604, Mohindro v. State of Punjab & ors.; AIR 2001 SC 2113, Ramesh Kumar v.
State (N.C.T. of Delhi) & ors.; 2006 AIR SCW 102, Lallan Chowdhary & ors. v.
State of Bihar & anr.; 2006 AIR SCW 5172, Prakash Singh Badal v. State of
Punjab; (2007) 1 SCC 1. = . ' '

KK Pandey, for the petitionér -
EN. Dubey, Dy. Advocate General, for the respondents.

- (Paras 1 & 15)

: Curadvvult,
ORDER

. The - order of .‘the . Court was delivered by
Dipax Misrs, J. :~ The seminial issue that emanates in this intra court appeal preferred
under Section 2(1) of the Madhya Pradesh Uchcha Nyayalaya (Khand Nyaypeeth
Ko Appeal) Adhiniyam, 2005 (for brevity 'the Act’) is whether the Officer In-charge
of the Poli¢e Station or any other pefson in charge is bound to register an FIR.
lodged under Section 154 of the Code of Criminal Procedure (hereinafter referred
to as 'the Code'), if the F.LR. discloses a cognizable. offence or has the option not to
register it by giving a zero number and proceed with. an inquiry. We must, at the
outset state; that is the principal and fundamental question, though Mr. PN. Dubey,
leatned Dy. Advocate General for the State would like to propone that if the First
Information Report is not registered and ‘o action is taken the aggrieved party can
take steps under Section 200 of the Code by lodginz a complaint before the concerned
magistrate. It is apposite to state, to.avoid any kind of maze, there can be no scintilla,
of doubt when the Police authorities do not take any action a private complaint can
be filed before the appropriate Court of law but, a significant-and fertile one; whether

the Officer In-charge would not register an FIR. and proceed to investigate into

the matter and thereafier, if satisfied, would register/allot a crime number,
2. The facts which are essential to'be stated are that Smt. Pushpa Sahu, respondent

No. 6, was wofking in the school of the petitioner, Smt. Laxmi Sharma, Director, -

Indira High' School, MadHotal, Jabalpur, as a clerk-cum-cashier and she did not

deposit the fees collected from the students for the months of March to May, 2006 .

in the bank account of the school. As the money was not accounted for and there
was embesslement, the writ petitioner lodged reports with the Station House Officer,
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Gohalpurfabalpur ofr10:52006;122:5:20061and 12!10:2006 but despite the;same the
respondent No#5rdidnbt registerajcaseagdinsyher-Asithe FLiR:wasnotjzegistered
the writ petitionérinvoKed:thie gxtraprdinary jurisdictioni of;this;Conirtmundsr:Article
196 of the ComstitutiomoE Indialtosisue acdmmanditothe StatioirHouse-Officer to.
register an offeiitkrascivisia cogiiizable onetand:proceed’as;pet laW.as mrcft

3. As if)evikiblej:thecleamed:Single: Judge: pladingsreliance on/the idgcisions
rendered in the cases of Al dhdiadnstitute.ofMedical:SciencessEmployees: Union
(Reg,) v.iomofdndiaqnd Miny Kumar.and anather . State, of Bihar and

others? camg to,hold that thewrit petition should not be entertamed:as ;}l}%?pgptloner

prerthyy I e Ry g Cad Sebaliies i Whdangy

has a remedy, for; making @:complaint.under; Section 200 of;the, Code hefore the

ronEiG FOY Rt ol e LR R ey

 competent, Mapistyafe..and:being,of such.yiew dismissed the wit petition. .,

4.  Questioningthecorrectnéss:and fanlitlessness of the érder passed:by;thelearned
single JudgeiiMri KzKuPandey;learnedicounsel for thelappelldntihas;submitted that
it was im;ie_'r‘h‘ti\i’é'roﬁ1ﬂ1&<péﬁcoﬁ:ﬁe§0§icegrh%charge§m%ac_cepg,the ELRs, if the
conditions precedint tare; satisfiéd o dégister-ducase; and:theredfter proceed to
investigaté, butthey cahnot give a:;zerénumberiand notregister the'offence.l.eamed
counsel submitted that this practice is not in consonance:with the spiritiofthe Code’
and such 4 practice;oreates. 2, dent.inthe marrows, of the faiths of the;pegple in the.

LT e erieEly

police at:Jarge It dshisisabmission, that the filing of private complaint;is, not the

L=l T W LR

solution oflie,problem, It iy;propounded by him that when 2 cognizable offence is
alleged and;the F.LR. reflects the-same the Officer Incchiarge, or, any one remaiming
in the chargeis-bound to, register:an.offence,and allot a,crime mumber. ...

5. . Mr. PN. Dubey, learned Dy. Advocate General for the State resisting the
aforesaid submission contended that the order passed by the leamned Single Judge is
absolutely, dmpece ' does not warfant any

able and.flawless. and, hence, tho same,

by itk G Fo et i AL ph R T ' ke .
interference;in;this,intra courtappeal. Xt is proponed by Mr:Dubey that the practice

isto give a zero number and thereafter the investigation is taken.up, and,on being .
satisfied, 3 erime is registerod, Loamed counsel for the State further submtted that
in the case-at hand it s open o the Appellant (o lodge 2 jHate complint bofore the.
competerit Magjﬂ;atg. s S uluf.r-i EVIi T M dousgiz g e dose A
B e 151y SR Oode proviact 13: 360 rng et formandit i Yoghizable
offerice, Section 156 deals with poliod GPHCAES' Powers o investigate it the fnizable’

case. Scgtibit 157 6f the" Code'evisages the'procedire folinvestigati6h.' Section
173 of the"Code déAls Wiitifling b cliargie'sheet tind Section™1 90'bf hie'Code lays
down the poshilate ForCtaking, Cogriizance. It 1§ appositets Teprodick seations 154

and 156-3t353 0 56" of gusiry o 0 {gaifi e opribetubos 5d ol N otes

kiR teals apitans Loy mmingont st midhor), Yol
'154.Inf
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under his direction, and be read over to the informant; and every
such informiation, whether given in writing or reduced to writing as
aforesaid, shall be signed by the person giving it, and the substance

" thereof shall be entered in a book t6 be kept by such officer in such

form as the. State Government may prescnbe in this behalf.

2 A copy of the information as recorded under- sub-section (1)
shall be given forthwith, free of cost, to the informant.

(3) Any. person aggrieved by a refusal on the part of an officer in
charge of a police station to record the information referred to in

sub-section (1) may send the substance of such information, in writing .
and by post, to the Superintendent of Police concerned who, if

satisfied that such information discloses the commission of a
cogriizable oﬁ‘ence shall either investigate the case himself or direct.
an mvestlgatlon to be made by any police officer subordinate to
him, in-the’ manner provided by this Code, and such officer shall

~ have all the powers of an officer in charge of the police station in

relation-to that offence.
156. Police: officer's power to mvesugate cognizable case. (1) Any

ofﬁcer-m—charge of a police station may, without the order of a
Maglstrate mvestlgate any cogmzable case which a Court having -

Junsdu:uon over the local area within the limits of such station would
have power to inquire- into or try under the provisions of Chapter
XIII.

(2) No pioceeding of a police officer in any such case shall at
any stage be called in question on the ground that the case was one

2007

which such ofﬁcer ‘was not empowered under thIS ‘section to . -

mvestlgate

(3) Any Magistrate empowered under Section 190. may ‘order:

such an mvesugatlon as above-mentioned,"

others' the Apex Court has expressed the view as under :

"29. “The legal mandate enshrined in secuon 154(1) is that every -

information relatmg to the commission of a "cognizable offence”
(as defined under Section 2(c) of the Code) if given orally (in which
case it is to,be reduced into writing) or in writing to "an officer-in-

charge of a police station" (within the meaning of section 2(o) of ~

the Code)-and'signed by the informant should be eritered in a book
to be kept by such, officer in such form as the State Government

In the case of State of Haryana and others v. Chowdhary Bhajan Lal and

(1) AIR 1992 SC 604

O
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" may prescribe which form is commonly called as "First Information

Report" and which act of entermg the mformamon in the said form .
. is known as reg15trat10n of a crime or a case.

< 30. At the stage of: registration of a crime or a case on the basis
. of'the informationi disclosing a cognizablé offence in comphax_me ’
with the mandate of -a. section 154(1) of the Code, the concerned .

police officer cannot eimbark upon an enquiry as to whether the

information, laid by the informant is reliable and genuine or atherwise

and refuse to register a case on the ground that the information is
not reliable or credible. On the other hand, the officer-in-charge of
a police station is statutorily obliged to register a_case and then to
p_mceed with investigation if he has reason to suspect the commission

of an offence which he is empowered under Section 156 of the
Code to investigate, subject to the provisoto section 157. (As we

have proposed to make a detailed discussion about the power of 2

police officer in the ficld of investigation of a cognizable offence

. within the ambit of sections 156 and 157 of the Code in the ensuing

part of this judgment, we do not propose to deal with those sections

in extenso in the present context.) In case, an officer-in-charge of
a pohce station refuses to exercise the Junsdlctlon vested on him
_ and to register a- case oh the information of a cognizable offence,
reported and thereby violates the statutory duty cast upon him, the *
'person aggrieved by such refusal can send the substance of the

information in writing and by post to the Superintendent of Police
concerned who if satisfied that the information forwarded to him
discloses a cognizable offence, should either investigate the case
himself or direct an'investigation to be made by any police officer

: subordinate to him in the manner provided by sub-section (3) of

section 154 of the Code.

31. Beit noted that section 154(1) of the Code, the leglslature in
its collective wisdorh has carefully and cautlously used the expression

* "information" without qualifying the same as in section 41 (1)(a)

and (g) of the Code wherein the expressions, "reasonable complaint”
and "credible information" are ised. Ewdently, the non—quahﬁcatlon
of the word "information" in section 154(1) unhkc in section41(1)(a)

. and (g) of the»Code may be for the reason ' that the police officer
should not refuse to record an information relating to the commission
of a cognizable offence and to register a case thereon on the ground -

. that he is not satisfied with the reasonableness or credibility of the

information. In other words, 'reasonableness’ or 'credibility' of the

779
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said information is not a condition precedent for régistratioh ;;)f a
case. A comparison of the present section 154 with those of the
earlier Codes will indicate that the legislature had purposely thought

it fit to employ only the word "information" without qualifying the-

said word. Section 139 of the’Code of Criminal Procedure of 1861
(Act XXV of 186 1) passed by the Legislative Council of India read
that ‘every complaint or information' preferted to an officef-in-
charge of a police station should be reduced into writing which
provision was subsequently modified by section 112 of the Code of

[2007

1872 (Act X of 1872) which thereafter read that ‘every complaint' .*

preferred to an officer-in-charge of a police station: shall be reduced
into writing. The word 'complaint’ which occurred ini previous two

Codes of 1861 and 1872 was deleted and in that place the word

"information’ was used in the Codes of 1882 and 1955 which word
is now used i in sections 154, 155, 157 and 190(c) of the present
Code of 1973 (Act I of 1974). An over all readmg of all the Codes
makes it clear that the condition which is sine gua non for recording
a First Information Report is that there must be an information and
that information must disclose a cognizable offence.

32, It is, .therefore, manifestly clear that if any information
disclosing. a_cognizable offence is laid before an officer-in-charpe
of a police station satisfying the réequirements of section 154(1) of
the Code, the said police officer has no other option except to enter
the substance thereof in the prescribed form, that is to say. to register
a case on the basis of such information."

(Emphasis supplied)

"l. The grievance of the appellant is that though she has
approached the authority for registering a case against the alleged
accused persons but the police never registered a case and never
put the law in motion and, therefore, having failed in an attemipt in

the High Court to get a case registered she has. approached ‘this '

Court. Pursuant to the notice issued the respondents have éntered

appearance. Though the learned Counsel appearing for the State

of Punjab stated that there had been an enquiry, we fail to under-
stand as to howthere can be an enquiry withoit registering a criminal
case. On the facts alleged, it transpires that the appellant approached
the police for registering a case and get the allegation investigated

In the case of Mokindro v. State of Punjab and others! the1r Lordshlps
ha.ve expressed thus :

(1) AIR 2001 8C 2113
'

B

e
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into and yet for no reasons whatsoever the police failed to register
the case. In'the aforesaid premises, we allow this appeal and direct
that a case be reglstered on the basis of the report to be lodged by
the appellant at the Police Station within a week from today and
thereafter the matter be duly investigated into and appropnate action
be taken accordingly.”" :

-9 In the case of Ramesh Kumar v. State (N.C.T. of Delhi) and others1 -their

Lordships after referring to the decisions rendered in the case of Bhajanlal
Chowdhary (supra) in paragraph 5 expressed the view as under :

"5. The views expressed by this Court in paragraphs 31, 32 and

" 33 4s quoted above leave no manners of doubt that the provisions
.of Section 154 of the Code is mandatory and the concemed officér
is duty bound to register the case on the basis of sucha.n information
disclosing cognizable offence."

10. In the case of Lallan Chaudhary & ors. v. State of Brhar & anr:2, their
Lordslnps in paragraph 10 held as under : ,

"10. The mandate of Section 154 of the Code is that at the stage
of registration of a crime or a cas¢ on the basis of the information
- disclosing a cognizable offence, the pohce officer concerned cannot
* embark upon an enquiry as to whether the information, laid by the
informant is reliable and genuine or otherwise and refuse to register

a case on the ground that the information is not relevant or credible.
In other words, reliability, genuineness and credibility of the
.mfonnatlon are not the conditions precedent for reg:stenng a.case

* under Section 154 of the'Code."

1. In the case of Prakash Singh Badal v. State of Punjab® thelr Lordsh1ps in

' paragraphs 67 and 68 have held as under :

"67. It has'to be noted that in Section 154(1) of the Code, the
legislature in its collective wisdom has carefuily and cautiously used
the expression "information” without qualifying the same as in
Sections 41(1)(a) or'(g) of the Code wherein the expressions
"easonable complaint” and "credible information” are used.
Evidently, the non-qualification of the word "information' in Section
~ 154(1) unlike in Sections 41(1)(a) and (2) of the Code may be for
. the reason that the police officer should not refuse to record an
information relating to the-commission of a cogmzable offence and
to register a case ther¢on the ground that he is not satisfied with the .
reasonableness or credibility of the information. In other words

(1) 2006 AIR SCW 1021 (2) 2006 AIR SCW 5172 ) (2007) 18cC1

—
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- "reasonableness" or "credibility” of the said information is not a
. condition precedent for registration of a case. A compatison of the
present Section 154 with those of.the carlier Codes will indicate
that the legislature had purposely thought it fit to employ only the
word "information" without qualifying the said word. Section 139 of
the Code of Criminal Procedure of 1861 (Act 25 of 1861) passed
by the Legislative Council of India read that "every complaint ‘or
information". preferred to an officer in charge of a police station =~
should be teduced into writing which provision was subsequently -
- modified by Section 112 of the Code of 1872 (Act 10 of 1872)
which thereafter read that “every complaint" preferred to-an officer
in.charge of a police station shall be reduced in writing. The word
- "complaint" which 6ccurred in previous two Codes of 1861 and’
" 1872-was deleted and in’that place the word “information" was
‘used in the Codes. of 1882 and 1898 which word is now uséd in
Sections 154, 155, 157 and 190(c) of the Code. An overall reading
ofall the Codes makes it clear that the condition which is sine qua
non for fecording a first information report is that there must be an
information and that information must disclose a cognizable offence.
- 68. It is, therefore, manifestly clear that if any information
disclosing a cognizable offence is laid before an officer in charge of
a police station satisfying the requirements of Section 154(1) of the
‘Code, the said police officer has no other option except to enter the
substance thereof in the prescribed form, that is to say, to register a
case on the basils of such information". . _
11. * From the aforesaid pronouncement of law.it becomes clear as day that the
FLR. if reveals a cognizable offence the Officer-In-charge of the police station is
under an obligation to register the same. At this juncture, it is seemly to refer to'a
decision rendered in the case of A2} India Institute of Medical Sciences Employees’
Union (Reg.) (supra). In the aforesaid case the petitioner therein had moved the
High Court under Section 226 of the Constitntion of India to take the steps as required
under law. Their Lordships referred to Sections 154, 156.and 157 of the Codeé and
eventually in paragraphs 4 and 5 came to hold as under ©° .
“4.  When the information is laid with the police but no action in
that behalf is taken, the complainarit is given power under Section
190 read with Section 200 of the Code to.lay the complaint before
the Magistrate having jurisdiction totake cognizance of the 6ffence
and the Magistrate is fequired to enquire into the: complaint as
provided iri Chapter XV of the Code, In case the Magistrate after-
recording evidence finds a prima facie case, instead of issuing

.-
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process to the accused, he is empowered to direct the police con-
cerned to investigate into the offence-under Chapter XII of the
“Code and to submit a report. If he finds that the complamt does not -~
disclose any offence to take further action, he is empewered to
dismiss the complaint under Section 203 of the Code. In case he
finds that the complaint/evidence tecorded prima facie discloses -

- an offence, he is empowered to take cogmzance of the oﬂ'ence and

. would iSsue process to the accused.

5.. “In this case, the petltloner ‘had not adopted either of the a
procedure provided under the Code. As a‘consequence, thhout o
‘availing of the above procedure, the petitioner is not ‘entitled to -
.. appeoach the High Combyﬁlmgawntpetluonandseekmga
direction to conditct an investigation by the CBI whichisniotrequired -

‘ tomvesugatemtoalloreveryoﬂ’ence Thel-hghCourt,therefore, _
though for different reasons, was;ustlﬂedmreﬁlsmgto grantthe .
relief as sought for." :

_ Inouxoonsxderedoplmonthefactsofthesaldcasearednﬂ'erentanddonot
have any application to the casc at hand.

12. " In the case-of Mmu Kumar (supra) a-tiwo Judge Bench of the Apex Coun
~was dealing with the case wheremthe High Courthas re]ected an application under
_ Sect:lon 482 of the Code. Inparagraph 16 their Lordships opined as under :

¥16. When the information is laid with the police, but no action in- |
that behalf is taken, the complainant is given power under. Section
190 read with Section 200 of the Code to laythe complairit before
the Magistrate havmg jurisdiction to take cognizance of the offerice -
and the Magistrate is required to enquire ifto the complaint as
provided in Chapter XV of the Code. Ini case the Magstrateaﬁer .
recording evidence finds a pnma Jacie case, instead of iSsuing
process to the accused, he is. empowered- to direct the police: *
. concerned to. investigate into offence under Chapter XII of the -
* Code and to submit a report: If he finds-that the complaint doesnot -
. disclose any offence to take further action, he is empowered to
dismiss the complaint under-Section 203 of. the Code: 1 case he
finds that the complmntlevxdence recorded prima facie discloses
an offence, he is empowered to take cognizance of the offence and
~would issue process to the accused ‘These aspects have been
highlighted by this Court in All' India Institute of Medical Sci-
. érices Employees’ Union (Reg.} v.-Union of India. Tt was -
: spec1ﬁca11y observed thata writ petition in such cases is niot to be
entertamed " _—
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"(3) Any personaggrieved by a refusal on the part of an officerin .
charge of a police station to record the information referred to in

- sub-section (1) may send the substance of such information, in writing
and by post, to the Superintendent of Police concerned who, if
satisfied that such information discloses the commission of a

* cognizable offence; shall either investigate the case himself or direct

an investigation t6 be made by any police officer subordinate to -
him; in the manner provided by this Code,. and such officer shall
have all the powers of an officer in charge of the police station in
relation to that offence."

As!;s evincible the said pmvrsion stipulates that a person' aggrieved by refusal
on the part of the officer-in-charge of Police Station to reécord the information may
send the substance of information in writing and by post to the Superintendent of
Police concemned who, if satisfied that such information discloses the commission of
a cognizable offence, shall either investigate the case himself or directed an
investigation to be made by any police officer subordinate to him, in the manner

. provided by this Code. In view of the aforesaid we would permit the petitioner to

send a copy of an F.LR. as provided under Section 154(3) to the concerned
Superintendent of Police who shall take actlon as per law the stipulation made in the -
code. .
16. * In the result, the writ appeal is allowed to the extent indicated above. "l'he
order passed by the learned Single Judge is set aside. There shall be no order as to
costs. -

Appeal allowed

APPELLATE CIVIL
Before Mr. Justice Arun Mishra

6 February, 2007 ) .
MURLIDHAR PINJANI & anr, ﬁ e A‘ppellants‘*
v . " L.
SMT. SHEELA TANDON & anr, - . ) Respondents

A. Evidence Act, Indian (I of 1872)-Sect|on 120—Competent witness—

" Husband holdmg special power ‘of attorney of wife/plaintiff—

Hushand is competent to depose for his wife as provided under

“‘Section 120-No adverse inference can be drawn due to non
examination of plamtlffIWIfe

B. leltatlon Act, Indian (XXXVI of 1963), Article 54, Specific Rehef
. Act, 1963, Section 12—Spec:ﬁc Performance of Contract-Defendant .

* F.A. No. 287/1995 {[J)
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was required to obtain permission from Urban Land Ceiling Deptt.—
Suit for specific pérforinance of contract filed after 1 year and 7
morths of giving notice which was the last day of three  years—
Held-Execution of agreement and payment of earnest money
admltted—Sult has to be filed within reasonable time even if time
is not the essence of contract—Nothing on record to show as to
'when defendant obtained permission-No d:sadvantage caused to
defendant—No suggestion that there was escalation in price-No
delay or Iaches on the part of plaintiff-Plaintiff entitled for decree
‘of specific, performance of 'Contract-Appeal "dismissed:

Submlssmn raised by Shii Aradhe that adverse inference ought to have beeri

drawn by the trial Court dile to non-examination of plaintiff/Smt. Sheela Tandon, in
view of the statemerit of her husband that he was special power of attomey holder
of plaintiff and even otherwise spouse is competent to depose for other as provided
" under Section 120 of Evidence Act. It has also come on record that Satyakam was
managing affairs of his wife. Ms. Sheela Tandon as such no adverse inference need
‘be drawn in the circumstances of the case against the plaintiff.

No doiibt about it that the suit was filéd on the day of completion of three years
period from the. date of execution, of agreement. Though the limitation under Article
54 of Limitation Act corimences from the date of refusal, but it is also clear that
p]b.intiﬁ' need :not wait for secking specific performance of an agreement for a
period of three Jyears, it has to be considéred in the facts and circumstances of the

“case whether there was such delay which disentitles the plaintiff to seck specific
performance of an agreement to sell and put defendants at disadvantageous position.
In the instant case, not even a smgle circumstance has béen brought on record to
show that how the defendants were put at a disadvantageous position: Apart from

_ that it was necessary upon the defendants to intimate the factum: of obtammg

permission. froni Urban Land Cellmg Department. When such pemussmn was

obtained that precise date has not come on record. .

No specific time limit was fixed, it has not been suggested that there was
éscalation in the piices during the mtervemng period of one year seven mofiths after

service of noticé till filing of the suit nor any other circumstance has been brotight on ’
record so as to-disentitle the plamtlﬂ‘ from seeking speclfic performance ofan .

agreement to:sell.

In Véerayee Ammal v. Seeni Ammal (supra) Apex Court has la1d down that
person seeking specific performance must, approach the Court- within reasonable
time even if time is not the essence of contract "reasonable time" means, as soon-as
circumstances permit. In the circumstances of the mstant case, it cannot be said
that there was deIay or laches on: part of plaintiff. : -

It is also trite law that once an agreement has been admrtted passmg of

T
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consideration has also not been disputed, suit has to be ordinarily decreed Discretion:.
has been exercised by the Court below to decree the suit for specific performance,
discretion cannot be said to be based on unsound reasons or such which could not
have been exerciséd by a man of reasonable prudence.

'  (Paras 9,10, 11 &12)

'Cases Referred :

Mys. Sandhya Rani Sarkar v. Smt. Sudha Rani Debr & ors.; AIR 1978 SC |
537, Véerayee Ammal v. Seéni Ammal;: (2002) 1 SCC 134, K.S. Vidyanandam &
ors. v. Vairavan; (1997) 3 SCC 1, Wjay Bahadur and Champalal v. Surendra
Kumar; AIR 2003 MP 117, Stmt. Ina’rra Kaur & ors. v. Shri Sheo Lal Kapoor;
AIR 1988 SC 1074,

Alok Aradhe, for the Appellants,
S.4. Sobhani with Madan Singh for the respondent No. 1.
- ' ) Cur.adv.vult.
JUDGMENT .

" ARUN MIsHRa, J. :— This appeal has been preferred by the defendants aggrieved
by judgment and decree dated 3rd August, 1995 delivered by 1* Addl. District
Judge, Bhopal in Regular Civil Suit No. 44-A/91.

2. . Plaintiff/respondent no. 1 has filed a suit for specific performance of an .
agreement (P.1) dated 18.10.88 with respect to 2.47 acre of land situated at village-
Badwai, Tahsil and District Bhopal. Total consideration payable was Rs.2,61,820/-,
out of the said amount 10% eamest money, that is Rs. 26,182/-, was paid. It was

agréed that within one month of obtaining permission from Urban Land Ceiling

Depafhneflt by the defendants, the sale deed would be executed, intimiation was to. -
be gwen within one month, thereafter the sale deed was to be executed after payment

_of remaining consideration to deféndants 1 and 2. On 14.1.89 a notice (P.2) was -

given toplaintiff regarding permission having been obtained by defendants. However,
after enquiry plaintiff came to know that no such-permission was accorded. A reply
(P 6) to the notice was sent mentioning that no penmssmn was.obtained and if it was

" obtained to send the photo copy of the permission. On 29.4.89, defendants 1 and 2

again intimated about the permission, biit by that time Civil Suit No. 68/89 was filed
by Balmukund against Amarsingh in which plaintiff and defendants were also the

parties. Balmukund asserted his own possession over the suit land, interim injunction

was granted to maintain sfafus guo, ultimately application for injunction was rejected
on 10" July, 89, an appeal was prefetred against the order of rejection of prayer,
appeal was also dismissed by 1* appellate Court on 4% August, 1989, another notice
(P.3) was served on 24 March, 1990 to execute the sale deed within fifteen days.
Civil Suit No. 68/89 filed by Balmukund was dismissed in default on 25.6.90,  the suit
in question was filed on 21* October, 1991,
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3. Plaintiff a;verred that plaintiff was ready to purchase the suit land all the time
. and still ready to get the sale deed registéred after payment of remaining consideration,
 defendarits did not carry out their obligation, consequently, the suit was filed.

4.  Defendants 1 and 2, Jn their written statement, denied the averments except
the execution of agrecment, ‘they denied receipt of earnest money, they had purchased
the land from one Balveer Singh on 8.6.88, plaintiff was notina position to purchase
the snit land, hence he got thie civil suit filed i in collusion with said Balmukund. So as
to prolong the matter, he filed another Civil Suit No. 48-A/90 for declaration of title
and injunction. The defendants obtained permission under Ceiling Laws on 14.6.89
and filed copy in the civil suit filed by Balmukund in- whrch plaintiff was also a party,
' thus, plaintiff was aware of factum of grant of permission by Urban Land Cerhng
Authority, Both the civil suits were later on dismissed by the concerning Courts.

Plaintiff did ot bother to get the sale deed registered withiri stipulated time afier -

having i intimation of permission, thus, plaintiff was not erititled for specific performance
of agreement,

5. The trial Court has found that agreement dated 18.10.88 was executed, 10%
eamest money was paid, the boundariés depicted of the disputed land by the plaintiff
were correct, the plaintiff has remained ready and willing to purchase the property

as per agreément, inspite of that defendants have not execnted the sale deed and,

" performed their obligation. Suit of the plaintiff has been decreed. Dissatisfied wn;h
. the judgment and decree this appeal has been preferred by defendants. =

6.  Shri Alok Aradhe, learned counsel appeating for - defendantslappellants has"

submitfed that agreement was esitefed into.on 18.10. 88, suit was filed on 21st October,
1991, exactly on the date expity of three years period, thus, suit was filed belatedly.
- Notice (P.3) was issued on 24th March, 1990, thereafter the plaintiff waited to file
the uit for one year sgven months, thus, plaintiff cannot ‘be said to be entitled for

specific performance: He has relied upon decision of the Apex Court in Mrs. -

Sandhya Rani -Sarkar v. Smt. Sudha Rani Debi and others', Veerayee Ammal v.
Seem AmmaF KS. deanandam and others v. Pﬁ:ravan3 and lastly 6n decision
of this Court in Vijay Bahadur and Champalal v. Surendra Kimar®. He has also
submitted that plaintiff, namely, Sheela Tandon did not enter thé witness box, her
husband Satyakam Tandon wads examined as‘a witness as such an adverse infer-
ence ought to have been drawn as against plaintiff, it be inferred that she was not
ready and willing to perform her ‘part of the contract, that is why she has not entered
the witness box.

7. ShriS.A. Sobham and Shri Madan Smgh learned COunsel appearmg on behalf
of Tespondent no. 1 submitted that time is not the essence of the contract in a case
of an agreement wrth respect to purchase of munovable property as held by the

" (1) AIR 1978 5C 537 {2) 2002 (1) SEC 134
(3) 1997 (3) SCC 1 (4 AIR 2003 (MP) 117

. \»
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Apex Court i in Smt. Indira Kaur and others v. Shri Sheo Lal Kapoor'. He has

“further submiitted that the case set up in defence that Balmukund was set up by the

plaintiff so as to delay the execution of sale deed has not been suggested in the cross
examination. Plaintiff's husband was a competent witness to depose for wife, yet
another agreement was executed in favour of husband, with respect to-that another
civil suit was filed by Satyakam that has also been decreed, out of that FA No. 288/95
arises, thus, no adverse inference need be drawn in the circumstances of the case
due to non-examination of plaintiff, readiness and willingness has been established,
no such circunistance has been brought on record to show that how the defendants
have been put in disadvantageous position, there was no delay, in the circumstances
of the case, as in the intervening period civil suit was filed, injunction was granted
and effort was made by defendants to execute the sale deed in favour of some other
person, thus, the discretion to decree the specific performance has been rightly
exercised by.leamed Court below on proper considerations, no case is made out in
this appeal to interfere with the said discretion exercised by the trial Court, specific
performance has to be ordinarily granted when an agreement has been proved.

8. It has not been disputed in this appeal that agreement was entered.into on
18.10.88, consideration of 10% earnest money, that is Rs. 26,182/~ was also paid.
Plaintiff has averred in paragraph 7 of the plaint about readiness and willingness to
purchase the property right from beginning and Satykam, husband of plaintiff, has
also deposed that plaintiff was ready and willing to purchase the property as per
agreement. Thus, fmdmg recorded by Court below as to readiness and willingness
of plaintiff to purchase the property-is found to be correct. No effective cross-
examination of Satyakam has been made by defendants to show that he was not

ready and willing to purchase the property, it was not suggested that he had set up

Balmukund and got filed civil suit on the strength of adverse possession, in absence
of putting the case in cross-examination, it cannot be said that plaintiff got filed the
suit through Balmukund, even otherwise there was 1o reason for the plaintiffto set
up Balmukund to file a suit which was filed, as plaintiff himself was claiming the
right under the agreement in question dated 18.10.88 and had paid earnest money of*
Rs. 26,182/-. Though it was denied in written statement that earnest money was
recetved, but at the stage of evidence it was, adm1tted that earnest money was
rccelved

9.  Submission raised by Shri Aradhe that adverse inference ought to. have been
drawn by the trial Court due to non-examination of plaintiff/ Smt. Sheela Tandon, in
view of the statement of her husband that he was special power of attorney holder
of plaintiff and even otherwise spouse is competent to depose for other as provided
under Section 120 of Evidence Act. It has also come on record that Satyakam was
manuaging affairs of his wife Ms. Sheela Tandon as such no adverse inference need
be drawn in the circumstances of the case against the plaintifft.

. (1) AIR 1988 SC 1074 i
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10.  Coming o facet of subriission of Shri Aradhe that there was delay in institution
of the suit, rio doubt about it that the suit was filed on the day of completion of three
years period from the date of execution of agreement. Though the limitation under
-Article 54 of Limitation Act comménces from the date of refitsal, but it is also clear
that plaintiff need not wait for seeking specific performance of an agreemént for a
period of thiree years, it has to be considered in the facts and circumstances of the
case whether there was such delay which disentitles the plaintiff to seek’specific
performarnce of an agreemerit to sell and put defendants at disadvantageous position.
In the instant case, not even 2 single circumstance has been brought on tecord.to
show that how the defendants were put at a disadvantageous position. Apart from
, that it'Was necessary. ui)g;lL;the‘“deféndmlts to intimate the factum of obtaining
permission from Urban Land Ceiling Department. When such permission was -
obtained that precise date has not come on record, a wiong notice (P.2) was served
on 14.1.89'intimating that permission was obtained, a reply (P.6) was sent on 30th
January; 89 mientioning that photo-copy of NOC be sent in case it has been obtained:
There is nothing on record to show that photo copy of the permission obtained was
sent by defendants 1 and 2 to plaintiff. Thereafter notice (P.3) was served on 24.3.90 .
+ bythe plainitiff to execute the sale deed, requesting the execution of sale deed within
fifteeri days from the date of notice. In the civil suit filed by Balmukund status guo
‘was ordered to be maintained on 3.5.89, however, that was vacated on 10th July,
1989; suit was, dismissed on 25.6.90. Plaintiff has -also filed CS No. 48-A/90 to
restrain the defendanits from alienating the suit property. Time is not the essence of
" the contract in the case of sale of immovable property as held by the Apex Court ini
" ‘Smt. Indira Kaur and othets v. Shri Sheo Lal Kapoor (supra). No specific time
limit was i‘i};e’d, it has not been suggested that-there was escalation in the prices
* during the intérvening period of one year seven months after sérvice of notice till
filing .of the suit nor any other circumstance has beer brought on record so as to
' disentitle the plaintiff from seeking specific performance of an agreement to sell.
11, The Apex Court in Mrs. Savidhya: Rani Sarkar v, Smf. Sudha Rani-Debi
and others (supra) considered the question of condonation of delay urider section 5
in the context of preliminary decree passed in a sujt for specific performance of -
contract for sale of imrévable property calling upon the purchaser to deposit the .
balance of consideration within the time stipulated in the decree with super added
. condition'that in the event of default the suit would stand disinissed. The Apex Court
*yheld that it was tiot a preliminary decree. The Apex Coutt has affirmed the finding |
that there was proctastination on the part of the plaintiffto put the defendant in such
a disadvantageous position that she was forced to sell the adjacent property to raise _
~ endugh money to pay off the diies in respect of the property which the plaintiff
desired to purchase. It ‘was inferred in the circuhstancgs that though the defendant
. did everything on hier part, but the plaintiff avoided performing her part of the contract
under one pretext or the other, therefore, was held disentitled to decree for specific
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perfonnance In the instant case, it was incumbent upon the defendant to have
intimated the factum of obtammg permission from Urban Land Ceiling Authorities,
photo copy was not sent in case it was obtained, permission’ was obtained as per
para 20.of written statement on 14.6.89, whereas notice (P.2) was served on 14.1.89
mentioning palpably incorrect fact that permission stood obtained, when plaintiff

" asked a copy of it, it was 1ot supphed, no such permission was obtained on the date

of notice and false.notice (P.2) was served by defendants..In K.S. Vidyanadam
and others V. Vairavan (supra), the agreement specified period of six months within
which plarnnff had to purchase the stamp papers, it was held that rise in prices
would be a relevant factor for the Court to decide whether delay or laches onpart-of . R
plaintiff disentitles him to seek relief of specific performance. In the instant casej.”
period was not  fixed, factum of permission was to be iftimated, it was not intimiated,
statement has been'made by Satyakam in para 1 that during pendency of the civil
suit intimation was given that permission was obtained, that intimation is on record -
as P/2, but it was not brought out in the cross-examination precisely on which date

‘permission was filed in said civil suit. No.such permission has been placed on record.

There ate no circiimstances brought on record so as to dis-entitle the plamtlﬂ' to
seek the rehef of specific petformance in the instant case. In Veerayee Ammal v.
Seenii Ammal (supra) Apex Court has laid down that person seeking specific

" performance must approach the Court within reasonable time even if time is not the
essence of contract, "reasonable time" means, as soon as circumstances permrt In

the circumstances of the instant case, it cannot be said that there was delay ot
laches on part of plaintiff. This‘Court in ¥ijay Bahadur-and Champalal v. Surendra

. Kumar (supra) has followed the decision of Apek Court, In the said decision facts

are distinguishable, availability of fund was not established for the perrod of one year

" - and niri¢ months from the date of execution of the agreement, there was variance

between: pleading and proof also, facts of V‘Jay Bahadur and Champalal v.
Surendra Kimar: (supra) are. also distinguishable, thus, ratio is not attracted

o 12 It is: a]so tnte law that once an agreement has been adrmtted, passmg of con- '

has been exercrsed by the Court below to decree the suit for speerﬁc performance

diséretion cannot be sard to be based on unsound réasons or such whrch could not

13 Consequently, Ifind that seope of interference i inan appeal inthe drscretronmy
order passed by Court below, is narrow, hence, no interference is. called for in this .

have been-exercised by & man ‘of reasonable prudénce.

‘ appeal Appeal being devoid of merit is hereby dismissed. Parties to bear their own

costs as mcurred through out.
' | - Appeal dismissed.
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_ APPELLATE CIVIL
Before Mr. Justice Arun Mishra

o - 27 February, 2007
UNITED INDIA INSURANCE CO. -.... Appellant*
V.
SANDEEP KUMAR GUPTA ) Respondent

. Motor. Vehicles Act (LIX of 1988)—Sect:ons 165, 166—L|ab1hty of Insurance

Company towards_ pw.ner of vehicle-Tanker colliding with truck
going in the same direction and gettiig damaged—Tanker-owner

claiming for damage of tanker from the Insurance Company- *
Insurance Company is liable only against the damage to the -

property of third party—Owner not third party, Insurance Company
is not liable—Remedy lies in filing civil. suit.

In the instarit case, the owner has not filed a claim for damage to the property
to third party. Claim has been made by the owner of the tanker against its insurer.

The owner is claiming damages against the insurer of his tanker. It is not a claim °

. made mthrespectto the damage to the property of a third party. The owner, driver and
insurer of the truck were not arrayed as-a party to the petition béfore the Claims Tribunal.

1 find ‘that remedy of the owiier to file claim before the Civil Court not under
Section 166 of Motor Vehlcles “Agt, Owner would be entitled for exclusion of the
penod spént in these proceedmgs under Section 14 of Lumtatlon Act. '

Cases Referred : - (Paias 5,10)
Sharda Prasad Singh v. Mahafashtra State Raad Transport ‘Corporation;

AlIR 1984 Bombay 441, Rajkumarv Mahendra Singh; AIR 1985 MP 4, General

Manager, KS.RT. Corpn-v. K P Saradamamma AIR 1989 Kerala 23.

. “Cases Relied on :,

Nanonal Insurance Co. Ltd v. Santosh Kumar 2001 (5) MPHT 332, The
New India Assurance Co.Ltd., Gwalior v. PN Vjaywargzya and others; AIR
1992 MP 122, Oriental Insurance Co. Ltd. v. Smt. Jhuma Saha and others, 2007
AIR SCW 859, Dhanraj v. New India Assurance Co. Ltd. and anather 2004(8)
SCC 553 =2004 AIR SCW 5438

Sanjay Agarval, for the appeilailt :
None for the respondenbﬂml}gl_i‘ served. e
' - ' ; - Curadvvult.
' ORDER '
" ARUN MisHRa, J. :— This appeal has been preferred By the insurer aggneved
' bythe award which is dated 11.4,1997 passed by the Motor Acc1dent Claims Tnbunal
Khandwa in Claim Case No. 7/91.

2. Shri Sandeep Kumar Gupta; the owner of tanker preferrcd a claim petmon

* Misc. Appeal No. 97571997 {J)

: 'l-.u .
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under Section 166 of the Motor, Vehicles Act, 1988 (her¢inafter referred o as 'the
Act') before the Motor Accident Claims Tribunal, Khandwa submitting that tanker
no. MKF 1329 met with an accident with the truck going ahead. The driver of the
truck applied the brake all of a sudden and due to that, the tanker dashed with the -
truck. A report of the accident was lodged at Police Station Mogaht Road, Khandwa.

Compensatlon of Rs. 44, 882/— was claimed on account of the damage to the tanker. - ,
3. The insurer admitted- ‘the liability to make. payment on the basis of survey on

record. However it was case of the negligence of the. driver of the tariker, The. :

'dnver of the ‘tanker had failed to maintain safe distance with the truck. The Clajms .
_Trrbunal 'was not having the ]unsdlctlon, as stich 4 claim was required tobe decrded‘
: by the atbitrator to b appointed. by the parties in terms of the agreement, Application ~.

was not maintainable under the Motor Vehicles Act, 1988. The Claims Tribunal has
decided the question as to jurisdiction and madintainability of the claim petition under
Motor Vehicles Act, 1988 on 30.9.1994 and rejected thé objection raised by-the
insurer. Ultitnately as per final award, a sum of Rs. 44,882/- has been ‘awarded

. alongwith interést at the fate.of 12% per annum from filing of the claim petition il

realization. Aggrieved by the sard award, this appeal has been preferred.

4. - Shri Sanjay Agrawal, learned counsel appearmg on behalf of the insurer has .
submrtted that an application under section 166 of the Act can be preferred with

respect to the Claims mentioned in section 165 (1) of the Act. It is submitted that . -

under Section 165, clgim petition can be filed for claiming comyensatroh in cases of

) acmdents mvolvmg the death:of; or bodily injury to persons arismg out of theuse of

motor vehlcles or damaggs to. any property of a third | party so arising, or both. In the

instant case, claim is made by the owner against insurer of oil tanker. The claim of

the property is confined to the property of a third party. Thus, claim pehtlon was not

_mmntamable at the instance of the owner of tanker against insurer of the tanker. '

before the Motor Accident Clalms Tribunal. The remedy was to file a. cml suit.
5. . In order to appreciate’ the submiissions raised by Shrr Agrawal itis necessary

" 46 consider section 165. The Clalms Tribunal$ are constituted for the purpose of
» adjudicating. upon claims for .compensatron in Tespect of accidents mvolvmg the

death or, bodily injury to, persoiis ansmg out of the use of motor vehicles, or damages
to any. property of a third party‘so ansmg or both. Sub-sectlon () of Secuon 165 of

- "Section 165 Clalms‘Tnbunals (A State Govemment may, by“

' _‘not:lﬁcat:lon in the Oﬁiclal Gazétte; constitute one or more Motor'
Accidents Claims Tnbunals (hereafter 1 i this ‘Chapter referred to.
as Claims Tribunal) for such area as may be speclﬁed in the notifi-
cation for the purpose of adjudicating upon clalms for compensation’
in respect of accidents mvolvmg the death of, or bodily injury to,
persons arising out of the use of moter vehicles, or damages to. any :
property of a third party so arising, or both. \
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Explanatlon For the removal of doubts, it is hereby declared that
the expression “claims fof compensahon in respect of accidents
involving the death of or bodily injury to persons arising out of the
use of motor vehicles" includes claims for compensatron under
Section 140 and Section 163-A." . g :

-Reading of section 165(1) of the Act makes it clear 1that an: apphcatton can be
ﬁled before the Motor Accidents. Claims Tribunal in case of death or bodily i mjury

drising out of the uise;of motor vehicles or damages.to any- property. There canbe -
an apphcatron for damage to any property of'a third party: The claim in respect of
damage to third party cari be filed alongwrth claim arising out of death or bodily-~

injuty to-the person arising out of use of motor vehicles.. In the instant: case; the

owner has not filed a claim. for damage to the property of third party. Clalm has .

been made by the owner of the tanker against its insurer. The owner is' claim

damages against the insurer of his:tanker. It is not 2 claim made with respect to tﬁe‘ )
damage to thé property of a third paity. The owner, driver and insurer of thé tmck :

were ot arrayed as a partyto the petition before the Claims Tribusal. ;

Subsection (1) of section 110 of the Motor Vehicles Act, 1939 contamed a
proviso that where corhpensation in réspect of damage to. property exceedstrupees
two thousands, the claimant may, at his option, refer to the claim to a civil coutt for
adjudication; and where a reference is so made; the. Claims Tribunal ‘shall have no

jurisdiction to enfertain any question relating to such ¢laim. Sub-séction (1) of Section

T

110 of the Act-of 1939. In Sharda Prasad Singh v. Maharashtra’ State Road . o

Transport Corparatronl the plamtrﬁ' filed a suit also for the recovery of the amount
paid by it'to’ the-dependants of its deceased -employées, ‘under the provisions of.

Workmen's Compensaﬂon Act. Tt dlso claimed an amount'of Rs. 23,000/- towards- _ -

_damagestohlsown property i.e. stafficar. Itwasheldthatthesmtlsnotbarredby

Section 110F of the Motor Vehicles Act, 1039, It was al$o held that it was openito -

an insurer to-cover the "third party property" 1o the extent.of Rs. 2000/-,

6. InRa]]cumar v. Mahendra Singh?, a Division Bench of this Court consldenng '
‘Section 110(1) of the Motor Vehicles Act, 1939 held that a- claim for compensation

for loss of: busmess -oi account of the damaged vehicle' Temaining idle dufing its
repairs cannot ‘be laid before the Claims Tribunal. A party. aggneved on this courit
will be freeto file'a civil suit and svch suit was not bafred under section, 110-F of the

Act. Tt was also observed that Section 110(1) of the Act of 1939 empOwers the -* ¢

Stite Goveriient to constitute Cldims Tribunals for the-purpose of adjudicating . .

‘upori clajms for, compensation in respect of accidénts involving inter alia "damages

to any property" of a third party. Considering the matter, the Di\nsron Bench of this

Court in Ra]kumar (supra) has laid down the law as under
"12 S 110(1), as amended by Act No: 56. of 1969, reads as under

uA State Government may, by notification in the oﬂima.l Gazette .
- constitute one or more Motor Accident Claims Tribunals {bereinafter -

, referred to-as Claims Tribunals) for such area as may be specified -
(1) AIR 1984 Bormbay- 441. (2) AIR 1985 MP 4 :
£

v
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in the notrﬁcatlon for the purpose of adjudlcatmg upon claims’ for

compensation in Tespect of accidents involving the death of, or bodily ’

injury to, persans atising out of the use of Motor vehicles, or da_m_ag_

o any property of a third party so arising, or both :

Provided that, vihere such claim includes a ¢laim for compensation
in réspect -of damage to property exceedmg tupees two thousand,
the claimant may,.at his option, refer the claim to a Civil Court for

adjudication, and where a referenice is so made, the Claims Tribunal

shall have no. Junsdlctron to entertain any questron relating to such
claim." "(underlining is ours) *

Thiis section empowers the State Govt. to constltute Claims Tribunals

_ for the purpose of adjudicating ipon elmms for compensation in.
" respect of accidents’ mvolvmg amongst others "damages to any

property" of a third party. In the proviso to sub-sec (1)ofS.110 of
the Act,-the words used are: "a claim for eompensatlon in respect

of damage to property". We are of the. opinion that the word -

"damages" or "damage“ used in S.110. of the Act means injury to

vehicle. The use of the word "damiage" in plural in the body of

S.110 (1) and that of singular in the proviso does not make- any -

795

differetice. The Claims Tribunal constituted under S.110. oftheMotor ™ .

Vehiclés Act is empowered only to adjudicate upon claims’for. {
compensatlon in respect of accidents involving damages to any .

property arising-out.of use of the motor vehicle. Therefore,.at best,

the claim which can L be. fodged and ad_ludlcated upon by the Claims -
Tnbunal contemplated by the section is claim for compensation 1 for :
damages resultedin the vehlcle due to the: aocldent Usually.d cla:m .
of such a nature,is made to recover expenses which may } be or
rmght have been mcurred for répairs.or restoration of the veh1c1e to. .
its ongmal condition. A claim for 'loss of business' on account of .

vehlcle Temaining 1dledurmg repairs isnot a ‘damage to the, property

of the owrier, but may be damage or loss to! the owner. We do: not" .
‘thmk that the Claims- Tribunal is empowered under S.110 of the

) Motor “Vehicles. Act 10. eitertain’ such a claim. Clalms for o

- order to prov1de speedy and cheap remedy to sufferers, a. speelal
prowsron “has been made empowering the State Govemment 1o
“constitute Claims Tribunal for ad]ucatmg ¢laims. for eompensatlon .
on account of death, bodily injury or damage to property ansing -

compensatlon on account of the accident involving death or bodlly\ -
injury to the personas, also the damage to any property ¢ could-atways .

be laid'down beforca cml Court being actions in-tort. However AN, ’
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from accidents. So far as a reference to S.110-F of the Act barring
the jurisdicton of the civil Court is concerned, we find that it bars
the civil Court to-entertain any question relating to "any claim for
compensation which may be adjudicated upon by the -Claims
Tribunal". This section bars the jurisdiction of the civil Court only in

respect of such matters which can be'adjudicated upon by the Claims

Tribunals, The words "any claim for compensation” in this section

mean any one of the classes of the claims specified in S.110(1) of -
the Act, namely, (1) death- (2) bodily injury and (3) damage to the

property. After the amendments made by the Amiending Acts No.

[2007

59 of 1969 -and No. 47 of 1978, as held above by us, there cannotbe * -

any doubt that a claim s:mphc:rer for damage to.the property can

be made before the Claims Tribunal. This also confirms out |

conclpsmns A claim for compensation for 'loss of business' on
account of the damaged vehicle. remaining idle during its repairs
canmnot be laid before the Claims Tribunal. A party aggrieved on-

this count. will be free to filé a civil snit and.S.110-F of the Act does;
not bar the jurisdiction of civil Court".

S«zrc:ra’am:a'mma1

7.

Similar view has been taken in General Manager, K. SRT Corpn v. KP.

1

In National, Insurance Co. Ltd v. Santosh Kumar?, a smgle Bench of this

Court has 0pmed that only. a third party can maintain an application in respect of
damage to the property, before the: Accident Claims Tribunal, owner/insured cannot
‘maintain an apphcat:lon with respect to claim of his own damage under Section 166
of Motor Veh1cles Act. It has been held thus :

8.

"9 .Fromthe aforesmd enuncmtxon of law'it becomes crystal clear :
that only a third party can maintair' an application in respect of -

damages to the property before the Accident Clairns Tribunal, As
far as the ownér/insured is concerned he cannot maintain an

apphcatlon in respect of claim of his own damages under Section
166 of the Act

W PN Vijaywargiya and others® has-laid down thus :

"10, The claim for compensation in  respect of accidents mvolwng ’

the death or bodily injury may relate to thé insured and/or a third

person. However, the claim for comperisatiori involving damagesto
‘any property to be entertainable before the Claims Tribunal fmist .

relate to a third party only and not the insured. The proviso provides

for an opt:lon lying w1th the clalmant Whete clalm for comp ensatlon ;

A Dlwsxon Bench of'this Court in The New India Assurance Co. Ltd Gwalzor '

(1) AIR 1989 Kegala 23 (2) 2001 (5) MPHT 332 " () AR 1992.MP 132

Y

-._.q"'jl
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in respect of damage to property exceed rupees two thousand which

would nécessarily be of a third party (and not the insured), the.
claimant may have it adjudicated upon by the Tribunal or'may have,

it referred to a civil court for adjudlcatlon Whete the claim does
not'exceed rupees; two thousand it has to be tried by the Claims
Tribunal. Section 110-F bars the jurisdiction of civil court where: the
clair is entertainable by a Claiins Tribunal and a Clauns Tribunal

-has been constituted for that area.

27. 'We answer the reference in the following terms :

"Wrth effect from 2nd March, 1970, the-date of coming in to force‘

of the Motor Vehicles (Amendment) Act, 1969 (Act No. 56 of

' 1969) a claim for compensatron suffered for damage caused to

pr0perty preferred by.a 'third partyin all clrcumstances can be tried
by Motor Accidents Claims Tribunal in'respect of accident where

claim is. preferred or preferable alsofor bodlly injury suffered or

death caused.”

Co Ltd v. Smt. Jhuma Saha and others' and has held thus :

"10: The deceased was the owner of the vehicle. For the. reasons

797

9, The Apex Court has. con51dered the question recently in Oriental Insurance

stated inthe clmmpetltlon or otherwise, he himself was to be blamed N

“for the accldent The accident did not involve motor vehicle other ‘

than' the .one which 'he was driving, the question arises for
con51deraton is that the deceased himself being negligent, the claim
petrtlon under Sectlon 166 of the Motor Vehleles ‘Act, 1988 would
be mamtamable :

11 InDhanra] w: New India Assurafice. Co Ltd and c.'nother2

rt is stated asfollows.: .
" Thus, an. insirance pollcy covers the llablhty meurred by the

. msured in respect of death of orbodﬂy injury 1o any person (mcludmg

an ower of the goods or hls authorized Tepresentative) carried in.*

o the vehrcle or. damage to any propérty of a third party “caused: by or

© 10, In'this case; it has not been shown that the policy covered any
nsk for injury to the-ownef himself. We are uinable to accept the -

ansmg outof the uisé of the vehicle. Section 147 does not requu‘e an .
insurance company 1o assume risk for death or bodrly mjury to; the .

owner of the vehicle:

contention that the. premlum of Rs. 4989 paid under the. headmg
"Own damage" is for covering liability towards personal injury. Under

) 2007 AIR SCW 859

(2) 2004(8) SCC 553 =2004 AIR SCW 5438
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the heading "Own damage", the words "premium on vehicle and
‘non-electrical accéssories" appear. It is thus clear that this premium *
is towards damage to the vehicle and not for injury to the personof ' ..
the owner. An owner of a vehicle canonly claim provided a personal - -
accident insutance has beeh taken out. In this case there is nosuch:- -
. insurance." : '

10. In view of decision of Division Bench of this Court in The New India
Assurance Co. Ltd., Gwalior v PN, Vijaywargiya and others (supra), particularly
para 10 of the decision quoted above, I find that remedy of the owner to file claim
before the Civil Court not under Section 166 of Mator Vehicles Act. Owner would
be entitled for exclusion of the period spent in these proceedings under Section 14 of
Limitation Act. ‘ .

11. Resultanﬂy,‘ appeal is allowed, impugned order is set aside. No order as to
costs, . :

; - ‘ | Appeal allowed. |

———

APPELLATE CIVIL
Before Mr. Justice A.X. Shr.ivagtava

: 15 March, 2007
NATIONAL INDIAN RUBBER WORKS LTD. KATNI ~ * .. Appellant*
V. ) ‘ . ,
THE EMPLOYEES STATE INSURANCE CORPORATION,

INDORE and anr. .... Respondents

Employees State Insurance Act (XXXIV of 1948), Sections 2(9), 2(13)-
Employee and Immediste Employer—Appellanit Company engaged
in manufacturing of articles made of rubbeér used in Surgical, Medical
and Laboratory, Soda Water, A_c_t_:essbr;ie_s and Articles used in
various. industrial units-Manufacturing process starts with mixing
of raw rubber with chemicals—Mixtire thereafter goes to différent

‘process known as molding, extruding, vulcanizing and thereafter -
product undergo finishing process—Cutting and polishing of rubber -

items. is being given on contrsct basis to different contractors—
Demiand notice issued by respondent in, regard to contribution for
the worker engaged in cutting and polishing of rubber items
challenged before ESI Court-Held-Cutting and Polishing of rubber
items being given on contract basis to different contractors—
Appellant/Company having no control or supervision over
employees of Contractors—~Company also having requisite sanction
* M.A. No. 763/2003 (J) - -

~d

Y
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from Central Excise Department in 'this regard——Employees of
Contractors would not come under ambit of Employee:of Appellant/
Company-Appellanthompany not lmmedlate employer—Demand
notice quashéd-Appeal allowed.

The decision of Supreme:Court C.E.S.C. errted (supra)is squarely applicable
in the present case, because in the: present case also no supervision is ‘being carried -
. out by the appellant cotipany as it is. clear from the evidence of Jagdish Prasad .
Sharma whlch is uncorrected on this pomt and Corporation has not given any evidence -

© in rebuttal and therefore I am of the view that in the peculiar facts and cifcumstarices, - )
of the present ‘case, the employces of the contractors would not’ come: under the‘,"'r

.ambit and sweep of employee-as emnsaged under Section 2(9) of the' Act. and thef
appellant company isnot requlred to give its ESI contribution for them. .

Sinice the appellant. is not supervising the work of the employees of the B

contractors; theréfore, I am of the view that the appellant company would not come
under the ambit and sweep " of "immediate employer" as enwsaged under Section:
2(13) of the said Act nor thosé employees of the contractors would come under the
amblt and sweep of "employee" as deﬁned under Secnon 2(9) of the Act.

(Pa.ras 11 and 13)

Cases Referred

C.ESC. anted and oFs: W, Subhash ‘Chandra Bose and ors, (1992) 1 :
SCC 441, Regional Dmecror +EST Corporation and Patel Prmtmg Press 2003-
'IlI-LLJ-647 O :

Sujoy Paul, for the appellant

San]ay Lal,“for, the " pes ondents. -

' ORDER

A K Snmvnsmva, J The order passed in this appeal shall also govem ‘the
disposal of connected two'mis ellaneous appeals i.e. M:A, No. 763/2003 (National -
India Rubber Works- Ld; itni v, The Employees State Iistrance- Corporatlon and
another) and M.A. No. 606/2003 (National India. Rubber Works Ltd,, Katm v. The
) Employets. Stdte Insurance Coxporatlon and another). . -

2. The msta.nt appeal has been filed under Section 82 of the Employees State o

Insurancé Act; 1948 (in short "the Act"), The appellant company s registered uhder

thie Indian €ompanies Act, 1926 havmg its registered office at Katni and is also

havinga factory. The appellant compaiy is engaged inthe business of manufactunng
of articles made of Rubber used in surgical, medical and Laboratory, Sodz Water, .
actessories and also article which are used in various industrial units: such as Velncle’ K
Factory, Jabalpur, Ordnance Factory, Jabalpur, ITI, leway etc.

4
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3. According to the appélla'nt in its factory premises, there are various process of
manufacturing, mixing, molding, extruding, vulcanizing, buffing etc. and there are
approximately 200 number of workers working in the factory premises. Admittedly,
the provisions of the Act are applicable to the workers in the company premises
engaged by the appellant company and according tothe’learned counsel the company
has been regularly depositing its contribution arising out of the liability under the Act
. with réspect of their workers employed in the factory for last several years, . |
4. The manufacturing process in the factory starts from mixing of raw rubber
with chemicals. Thereafter, the mixture goes through different process known as
- molding, extruding, vulcanizing and after which the product undergo finishing process
and then packed and dispatched to its destiny. All these processes are being carried
" out in the factory premises of the compary connected with the work of the factory,
contribuztion for the workers engaged therein have been regularly and sincerely paid
by the company to the respondent corporation.

5. The contention of learned counsel for the appellant is that the demand notice

which has been given in regard to the cutting and polishing of the rubber items which-

was challenged in the ESI Court.and which has also been filed as Annexure A-2 to
A/4 inthis Court is without jurisdiction because in regard to the cutting and polishing
of the rubber item is being given on contract basis to the different contractors and
the company has no connection in that regatd. The company has also no supervision
in that regard, The contractors engages their own workers to. carry out the work
"and after cutting and polishing the items, the same is given to the appellant company
and therefore since the appellant company is not supervising the work done by the

mployees. of the contractors, therefore, the appellait company would not come .

under the ambit and sweep of “immediate employer" in terms of Section 2(13) of the

said Act. It has also beén putforth by learped counse] for appellant that those
contractors' employees would not come under the ambit and sweep of definition of
 "employée™ as envisaged under Section 2(9) of the said Act. By strongly placing

reliance on the decision of Supremé Court C.E.S.C. Liniited and others v. Subhash
Chandra Bose and others", it has been argued by leatned counsel for the appellait
that the ordiniry dictionary senise "to $upervise" mezns to direct .or oversee the
performance of operation of an activity and to. oversee it, watch over and direct: It
is work iinde’r eye and gaze of soméone who can immediately direct a corrective
measure and tender advise. The contention of leamed coynsel is that sincg all these
activities are not being done by the appellant company and since these activities are
done totally by the contractors, therefore, the employees of the contractors carinot
be said to be-the eimployees of the appéllant company arnid their ESI contribution is

not required to be paid by the company. By placing reliance on ‘the. decision of

(1) 1992 (1) SCC 441
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Gujarat High Court Regional Director, ESI Corporation and Patel Printing Press
it has been argued that the necessary repair of the building which is carried out in
the factory. premises is not having any nexus with the nature of the production and
the output of the product which is ddmittedly a rubber equipment and therefore no
contribution towards ESI is reqmred to be paid to the persons who: carry out the -
necessary repairs and wlho are not the employees of the company and are the
employees of contractors. '

6.  On the other hand Shri Sanjay Lal, learned counsel for the respondent/ )
corporation submits that no document was filed by the appellant in the ESI court in
order to substantiate their contention and, therefore, the ESI court rightly dismissed
the application of appeéllant which was filed under Section 75 of the Act in order to
quash Annexure P/1 which was a demand notice by the Corporation.

7. - Having-heard leamed counsel for the parties; I am of the view that this appeal

deserves to be allowed and the impugned demand which was submitted as Ex. P/1

in the ESI court which are also filed in this appeal as Annexure A—2 to.A/4 deserve
to be quashed -
8. It would be appropriate to quote para 4 of the application filed under Section

75 of the Act before the ESI Court by the appellant which reads thus :

"4, That, the appheant provided work to Independent individuals
outside the premises of applicant Factory. These outsiders are totally
independent and a separate legal entity, having no nexus whatsoever
with the applicant industry which has no control or Supervision over
them. They are free to perform the given jobs at their own
convenietice and will. In short they do not functlon on the dictates
of the applicant."

'0."  The feply of this para filed'by the Corporation is-as under :

TG % ISR FHIE- 4%@#%@@%%%%1%.
A AR, AR o RE R T el SR e QAT
Srare | %m%mﬁmﬁwaﬁmmﬁmem '
T ¥ %ﬁz%ﬂmﬁﬁwwﬁs&wﬁn@@r@w
SRAAEE |
10 On reading the averments made i mpara 4 of the apphcatlon filed by the appellant
and its reply conjointly, it is gathiered that indeed the respondents have admitted that
the work of cutting, polishing and ﬁnshmg isbeing done through contractors. Nowhere

it has been demed by the respondents in their reply that the appellant company is
having any- nexus whatsoeveri in regard to the work done by the employees of the '

(l) 2003 II-LLY 647
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contractors nor they have any control or supervision over them. Since, there is
sp ecific averments in that regard in the application, there should be a specific reply
in that respect and in absence of specific denial, it would be deemed that these facts

are admitted to the respondent Corporation, Apart from this, Jagdish Prasad Sharma

who at the relevant point of time was- serving on the post of Assistant Office
Superintendent in the appellant company since 1963 has categorically given his
evidence is (Annexure A/7) before the ESI Court that the work of cutting, polishing
and repair work of the building is being carried out from other organizations like
contractors. He has specifically stated that the company is not having any supervision

or control over the employees of the contractor and in that regard the company is

also having requisite sanction from the Central Excise Department. This evidence
of company § stands unrebutted because there is no cross-examination in that regard.
. Apart-from this, no one has been examined by the respondent/Corporation to rebut
thie evidence of the company. The Supreme Court in the case of C.E.S.C. Limited
(supra) has categorically held as under :
“In the ordinary dictionary sense "to supervise" means to direct or --
oversee the performance or operation of an activity and to oversee
it, watch over and direct. It is work under eye and gaze of someone
who can immediately direct a corrective and tender advice. In the
textual sens 'supervision' of the principal employer or his agent is
on 'work' at the places.envisaged and the word 'work' can neither
be construed so broadly to be the final act of acceptance or rejection
of work, rior so narrowly so as to be supervision at all times and at
.. each and every step of the wotk. A harmonious.construction alone
would help carry out the purpose of the. Act, which would mean
moderating the two extremes. When the employee is put to work
under the eye and gaze of the principal employer, or his agent,
where he can be watched secretly, accidently, or occasionally, while
. the work is in progress, so as to scrutinize the quality thereof and to
- . detéct faults therein, as also put to timely remedial measures by '
directions given, finally leading to the satlsfactory completion and
acceptance of the work, that would be supervision for the purposes
of Section 2(9) of the Act. It is the consistency of vigil, the proverbial
'a stich in time saves nine'. The standards of vigil would of course
'depend on the facts of each case.”

~ The Supreme Court has further clarified in para 19 as under :
. "To thé division Bench of the High Court it was obvious that the

. Regional Director of the ESIC had nowhere found that there was
actual supervision, either by the CESC or its duly appointed agents,
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over works which were perfonncd by the employees of the electrical
contractors. All that has been found is that the said works on .
- completion were checked by the CESC and then accepted. Checking
of work after the same is completed and supervision of work while
in’ progress is not the same. These have different perceptions.
Checking of work on its completion is an activity, the purpose of
~ which is to finally accept or reject the work, on the touchstone of
job specifications. Thereafter, if accepted, it has to be paid for.
Indisputably electrical contractors had to be pa.ld on the acceptance
of the work. This step by no means is supervision exercised. Neither
can it be the terminating point of an agency when the mterests of
the so called principal and the so called agent become businesslike.
Besides, the High Court has found that the work done by the
employees was under the exclusive supervisio of the electrical .
contractors or competent supervisors engaged by them under the
terms of the contract and the licence. By necessary implication
supervision by the CESC or its agents stood excluded. Supervision
rested with persons holding valid ceritificates of competency for
which a register of supervision was required under the licence to ,
the maintained. Under the contracts, the electrical contractors cannot
in one breath be termed as agents of the CESC, undertaking
supervision of the work of their employees and innately under the’
licence to have beforchand delegated that function to the holder of
the certificate of competency. Thus we hold that on the terms of
the contract read with or without the terms of the licence, no such . .
agency, factually or legally, stood created on behalf of the CESC in
-favour of the electrical contractors, and none could be, asthat would
violate the statutory scheme of distinction well marked under Section
2(a) of the Act. The supervision taken was to fulfil 4 contractual
obllgatlon sunphmter and we leave it at that level."

1. "The demsmn of Supreme Court C.E.S.C. Limited (supra) is squarely applicable
in the present case, because in the present case also no supervision is being. carried-
out by the appellant company- as it is-clear from the evidence of Jagdish Prasad
Sharma which is uncorrected or this pomt and Corporation has not given any evidence
in rebuttal and therefore I am of thie view that in'the peculiar facts and circumstances
of the present case, the employees of the' contractors would not come under the
ambit and sweep of employees as ermsaged under Section 2(9) of the Act and the
appellant company is not requlred to gwe its ESI contribution for them.

12 So far as the carrying out necessary repair of building is conccrned I am
placing rehance on the decision of Patel Printing Press (supra) in which it has been
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held that the wages paid to employees' of contractor for construction of building,
since construction activity was not in connection with the work of establishment,
therefore; the demand of contribution was not legal.

13. Since the appellant is not supervising the work of the employees of the

contractors, therefore, I am of the view that the appellant company would not come -

under the ambit and sweep of "immediate employer" as envisaged under Section
2(13) of the-said Act nor those employees of the contractors would come under the
.ambit and sweep of "employee" as defined under Section 2(9) of the Act.

14.  For the reasons stated hereinabove, this appeal succeeds and is allowed. The
impugned order passed by ESI Court is hereby set aside and the demand notice
issued by respondents is hereby quashed. Looking to the facts and circumstances of
the case, the parties are directed to bear their own costs.

Appeal allowed.

APPELLATE CRIMINAL
- Before Mr. Justice R.C. Mishra

'29 January, 2007 _ :
‘GOPALDAS .... Appellant*
v. - : ’ .
STATE OF MADHYA PRADESH ; ' ... Respondent

Essential Commodities Act (X of 1955), Sections 3, 7, Cement (Quality
Control) Order 1962, Clause 3, M.P. Cement Prevention of
Adulteration Act, 1981-Procedure for sampling and analysing
cement-Food Inspector collected the samples from the cement
purported to have been supplied by appellant to the Contractor—
Report of FSL reveals that cement was adulterated—Appellant
prosecuted and convicted under Section 3, 7 of Essential

Commodities Act for violating Cement (Quality Control) Order,

1962-Held-No procedure provided for drawing sample, its sealing
and forwarding to authorized analyst under Order, 1962-Rules
framed under M.P. Cement Prevention .of Adulteration Act, 1981
not applicable as they came into force after the date of incident—
Contractor admitted that Cement was also supplied by another
authorized dealer—Samples not taken in the presence of appellant—
No identification mark of bags mentioned-Food Inspector not
authorizéd to draw samples-Status of Forensic Science Laboratory
as Cement Quality Control Laboratory also questionable-
Conviction of appellant set aside-Appeal allowed. -

~+ Cupmal Appeal Mo, 1921 1991 (J)

s
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As pointed out already, these rules were not apphcable to the samples of cement

drawn by the Food Inspector, L.P. Kumhare (PW 9) from the bags of cement stored
in the premises of M/s. Commercial Engineers. However, it is also riot possible to
hold that the procedure adopted by the Food Inspector, was.also in conformity with
the sampling procedure prescribed by the Bureau of Indian Standards. Further, the
identity of bags from which the samples of cement were taken was also not

. established, Morever, the samples were not taken in the presence of the appeliant.

He was also not asked to disclose the name of the producer company.

Subhash Chand (PW 10) clearly-admitted that cement supplied by M/s

Matiakoshal Traders was also used in the" constructlon work, It was-alsobrought on

- record by Shyam Singh'(DW 2) that as many as 1,645 bags of cement were supplied
~ by M/s Mahzkoshal Traders to M/s Commercial Engineers.

In these circumstances, the proccdure resorted to by the Food Inspector for

drawing samples of cement in absence of the appellant and without mentioning any
spectfic identification mark of the bags randomly selected for that purpose was
inkerently illegal. This apart, it was also not proved that he was authorized to draw
samples of cement. Similarly, status of Forensic Laboratory, Sagar as Cement Quality
Control Laboratory was also questionable.

‘ SC _Dixtt with H.N, Soni for the appeilant

Arun Nema, Panel Lawyer, for the Reépondent/State. _ o
S Coe Cur.adv.vult.
Tt . JUDGMENT

‘dv..-h

R. C Mlsnm J. —ThlS appeal has been preferred agamst the _]uugment

dated: 16.11,1991 passed by the Spemal Judge, Jabalpur in Special Criminal Case
No. 871983, whereby the appellant was convicted under Section 3 read with Section

" 7 of 'the Essential Commodities Act, 1955 (for short "the 'Act") and sentenced to

undergo RI for three years and to pay a fine of Rs: 10,000/~ with usual default
stipulation for contravention of Clause 3 of the Cement (Quality Control) Order,

1962 (herelnaﬂer referred to-as !"Order").
2,

The follov\nng facts are not in d1spute ;Lo
The appellant is propnetor of the firm under a name Gopal Das

. Neekhra & Sons. The firm, at the relevant point of time, was an

authorized ‘dealer of Cement. On 6.7.1982, he received a permit -
(Ex.P-9) granted by R.P: Shukla (PW2), the then General Manager
of the District Industries Centre, Jabalpur to supply 1000 bags of -
cement to M/s Commercial Engineérs & Body Builders, Industrial
Areal abalpur (for short "M/s Commercial Engineers"). Accordmgly,

(Paras 11, 12 & 1__3) ‘

—
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*the appellant on 21.9.1982 issued a gate pass (Ex.P-2) for delivery
of 200 bags of cement to M/s Commercial Engineers, The bags
were loaded in Truck No. MPK 3781 for transportation to the
destmatlon

3. Bneﬂy stated, the prosecution case is that; Subhash Chand (PW10) who was

_engaged by M/s Commercial Engineers as Contractor for construction of building,
noticed that the cement supphed by the appellant was not of acceptable standard. Tt
was neither hardening nor giving requisite strength to the construction, He accordmgly
informed the appellant who also agreed to replace the 100 bags of cement, which
was hltherto unused. In the meanwhile, Smt. An]u Baghel (PW?7), the then Food
Officer dxrected Food In5pector L.P. Kumhare (PW1) to inquire into the matter and
to submit report. During inquiry, the Inspector found the complaint regarding quality
of cement as genuine and drew three representative samples out of three of the 100
bags of cement stored in the premises of M/s Comamercial Engineers. One of the
samples was given to Subhash Chand whereas the other two were deposited in the
office along with the inquiry report (Ex.P- -6). The Food Officer, Smt. Anju Baghel
(PW?7) forwarded the report to Kotwali, Jabalpur with one of the samples of cement.
It was on this report that a case under Section 420 of the IPC was registered against
the appellant. During investigation, the sample of cement was transmitted to FSL,
Sagar for analysis. The repoxt of the Director (Ex.P-17) disclosed that the cement
was adulterated.

4,  After completion of the investigation, the charge-sheet for the aforementioned
offences was filed in the Special Court at J; abalpur. However, the leamned Special
Judge proceeded to explain particulars of the offence: pumshable under Section 3
read with Section 7 of the Aét only. The appellant abjured the guilt and pleaded false
lmphcatmn ~According to~him; a fortnight after the delivery of cement, the stock
remaining in his- shop was inspected by a team of Officers headed by Food Officer,
* Smt. Anju Baghel but nothing objectionable was found. Further, the bags loaded in
the truck were the same as were supplied to him by the producer Company: It was
also suggested that another authorized dealer namely. M/s. Mahakoshal Traders
had also supplied cement to M/s Commercial Engineers.

5. To prove tlie violation of the Order, the prosecution examined as many as 12
witnesses including the Truck Driver Babulal (PW9), Subhash Chand (PW10), the
Food Officer Smt. Anju Baghel (PW7) and Food Inspector, L.P. Kumhare (PW1).
The evidence in defence comprised of the statements, of Engineer Karan Singh
(DW1), Masot Hallu Lal (DW3) and Shyam Singh (DW2), the Head clerk of the
Industnes Centre. - 4

6.__ For thie reasons recorded in the impugned Judgment, the learned Special Judge
found the appellant guilty of selling sub-standard cement and, accordingly, convicted
hlm of the oﬁ'ence

s
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7. The only contention advanced by Shri S.C. Datt, the learned senior Counsel is
that the facts of the prosecution case, even if taken at their face value, would not be
sufficient to prove the offence because firstly, no procedure was prescnbed under
the Order for sampling and analysing cement, suspected to be of an inferior quality
and, secondly, the standard procedure préescribed for drawing of samples-of cement
and for its analysis was also not complied with.

- -8.  Leamed Panel Lawyer for the State, while disagreeing with the contention
- submitted that the procedure followed by the Food Inspector was substantially on
_ . lines with the standard procedure laid down under various orders issued by the

Central Government in exercise of powers under Section 3 of the Act for the purpose
of ensuring quality of essential commodities.

9.  To appreciate the merits of the rival contentions it is necessary to refer to

Clause 3 of the Order its reads -

Prohibition’ of Manufacture, Sales, etc. of Cement whlch is
not of the Prescribed Standard - No person shall himself, or by
any person on his behalf, manufacture or store for sale, sell or
) dlstnbute any cement which is not of the prescribed standard.

It is the last Clause of the Order, the first Clause embodies short title and
extent whereas the second Clause gives definitions of cement and prescribed standard.
As such, the Order does not provide procedure for drawing sample of cement, its -
sealing and forwarding to the authorized analyst. '

-2 10, Although, on the date of the alleged contravention of Clause 3 of the Order, a

" +. “local Act titled M.P. Cement Prevention of Adulteration Act, 1981 had already been

brought in to force yet, the Rules framed by the State Government, in exercise of

- the powers conferred under Section.9 of the Act, could be brought into force we.f
* 10th July 1984 only. These rules, inter-alia provide that

() Only an officer notified under Section 7 of the Act is authorized to take
* samples of cement:

(ii). "After taking samples, the officer shall give an achowledgement and
pay the cost thereof to the dealer concerned.

- {ii) Out ofthe samples taken by the officer two shall be sent to the authorized
analyst and oné sample shall be retained with him.

I1. -As pointed out already, these rules were not applicable to the samples of
cement drawn by the Food Inspector, L.P: Kumhare (PW9) from the bags of cement
stored in the premises of Ms. Commercial Engineers. However, it is also not possible
to hold that the procedure adopted by the Food Inspector, wasalso in conformity
with the sampling procedure preseribed by the Bureau of Indian Standards. Further,

the identity of bags from which the samples of cement were taken was also not

" established. Morcover, the samples were not taken in.the presence of the appeliant,

He was also not asked to disclose the name of the producer company.
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12. Subhash Chand (PW10) clearly admitted that cement supplied by M/s
Mahakoshal Traders was also used in the construction-work. It was also brought on
record by Shyam Singh (DW2) that as miany as 1,645 bags of cement were supplied
by M/s Mahakoshal Traders to M/s Commercial Engineers.

13.  In these circumstances, the procedure resorted to by the Food Inspector for
drawing samples of cement in absence of the appellant and without mentioning any
specific identification mark of the bags randomly selected for that purpose was
inherently illegal. This apart, it was also not proved that he was authorized to draw
samples of cement. Similalry, status of Forensic Laboratory, Sagaras Cement Quality
Control Laboratory was also questionable. :

14, Thus, viewed from any angle, it is manifestly clear that the standard procedure
was not adopted in establishing that the cement supplied by the appellant was not of
prescribed standard.

15. Inthis view of the matter, not only for want of statutory procedure for samplmg
etc. but also for non observancé of a just fair and reasonable procedure, it was not
possible to hold that the cement supplied by the appellant was not-of the prescrlbed

quality.

16. The appeal is, therefore, a]lowed and the impugned conviction and sentences

are hereby set aside. Instead, the appellant is acquitted of the offence. The amount

of fine, if deposited, may be returned to the appellant.
. Appeal allowed.
APPELLATE CRIMINAL

Before Mr. Justice 8.8. Jha & Smt. Justice Sushma Shrwastava

12 March, 2007 .
CI-IHOTELAL & others ' ) Appellants *
V. . . . . 1
STATEOF MP. ' T ... Respondent

. Penal Code, Indian XLV of 1860)—Sectlons 148, 302/149 Scheduled Castes

& Scheduled Tribes (Prevention of Atrocities) Act, 1989-Section

3(1)(10)-Criminal Procedure Code, 1973, Sections 193, 465-Case
under special act filed before Sessions Court-Sessmns Court takmg
cognizance of case without the case being commltted—Charge under
special Act not framed, but accused convicted under- Section 148,
302/149-Whether not committing the case vitiates proceedings—
No objection raised about competence of Court during trial stage-
Conflicting judgments of the Apex Court as to the legality of trial
without committal-Both judgments passed by bench consisting of
' equal number of judges—Earlier judgment applicable as it is not
discussed in the later _]udgment—Commlttmg the case without trial
T Crimina! Appeal No. - 156871996 (q‘)
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does not vitiate the proceedmgs—-Ewdence rellable—Conwctwn -

upheld.

Trial Court has not framed charges under Section. 3(1)(1 0) of the Scheduled
Castes and Scheduled Tribes. (Pievention of Atfocities) Act on the ground that on

bare readmg of the Challan papérs ingredients of. the section are fiot made out.

However, if no objection is raised by the defence pertaining to the, proeeduref

+ -pnd defenicé has submitted to. the proceedings, it capnot be said tha:c there wasf,

- failure of justice or serioits prejudice is caused to the accused. Inthe instant ¢ase, at .-

. nopoint of time, objection was raised that the tnal by the Courtis without Junsdlctlon. .
‘and the whole trial is vitiated. - :

Since all the Judgments are of the equal strength of Beneh and the subsequent'

judgment-of the year 2004 has not considered the judgment in the case of' Bhooraji R
(Supra), therefore it will be proper to rely upon the judgment in the case of Bhooraﬂ' "

Court in the case of Jabalpur Bis Operators Associations & ors. v Srate of
MP. &anr, (2003 (1) MPJR 158) wherein it is held that in case of conflict between'

Thus, in the absence of any fallure of justice, it will not be proper; to set as:de'

‘ the Judgmerrt Or reverse the ﬁndmgs and remit the case for de novo trial.

(Paras 8, 13 14 & 17)
Cases Referred :
Gangula Ashok v.. State of A. P AIR 2000 SC 740, Moly v. State. of Kerala

AIR 2004 SC 1890 Vjaydhamn W State of Kerala 2003 AIR SCW 6511

Cases Relled on’;

" (Supra): Our opinion is furtlier fortified by the five Judge Bench decision of this

. two decisions of the apex Court. Benches comprising of equal number of judges;.
decisior of earlier Benchris binding unless explamed by the latter Bench of equal )
. strength, in which case the latter dec151on 15 binding. - -

State of Madhya Pradesh v. Bhooraji, AIR 2001 SC 3372 Jabal;mr Bus |

Operators Assaciation & ors. v. State of M P and anr; 2003 (I) MPJR 158

. Suréndra Singh with Mamsh Mishra, for the appellants
R.S Patel, Addl. Advocate General for the State -

JUDGMENT P

~ The -‘ Judgmeﬁt ' of the' Court o was  deélivered by
S. S. JHA, ~Appellants havebeenconwctedbythe Court of I Additiorial Sessions

‘Cur.advyult. .

Judge, Sagar vide jodgment dated 31.8; 96 in Séssions Trial No. 97/95. Excépt -

appellant no. 9 Mohan, rest of the appellants are convicted for the offence under

section 147r IPC and sentenced to one month's R.I. and for the offence under -

settion 302 read with 149; IPC, they are sentenced to imprisonment for life-with fine
of Rs. 1000/, in default of payment of fine to fuither undergo R.1 for three months.
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Appellant no. 9 Mohan is convicted for the offence under section 148, IPC and
sentenced to one month's R.I. and for the offence under section 302 of IPC, he is
sentericed to imprisonment for life with fine of Rs. 1000/-; in default of payment of
fine to further undergo R.L for three months.

2 According to prosecution, on 29. 9.95, deceased Dhruv alias Daulat along with

Ashok Kumar- (PWS) Dheeraj (PW6), Naresh (PW7)-and Leeladhar (PW12) was _

returning to his hiome after attending the "Akhara". Due to pdin in the stomach of
Ashok Kumar (PW35), they went to the shop of appellant no. 2 Gorelal for purchasing
medicine. When they reached the shop then all the appellants surrounded deceased
Dhruv and'started beating him which resulted into his death. Dhruv fell unconscious.

" Hewas taken to hospital where he was declared dead. After investigation, appellants -

were arrested and challan was filed against them. Trial, Court framed the charges
against the appellants and on denial of the charges, appellants were tried and. after
. recording evidence, trial Court convicted the appellants. @ .

3. Learned counsel for the appellants submitted that eye-witness accoutit is. niot.

“atall reliable and in fact appellants have been falsely implicated. He further submitted R

that the whole trial is vitiated. as without committal of the case to the Court of
Sessions under section 193, Cr.P.C., trial is bad and deserves to be quashed ‘He

referred 1o the judgment of the apex Court in the case of Gangula Ashok v. State

" of A.P". Learnied counsel for the appellants further submitted that the case of
Gangula Ashok (Supra) is followed by the apex Court in the case of Moly v. State
of Kerala?, Learned counsel for the appellants submitted that committal of the case
is mandatory and in the event of violation of mandatory provisions, the whole tiial is
vitiated and judgment and sentence passed by the trial Court be sét aside and the case
be sentback for de novo trial. He read entire evidence oni record and submitted that
prosecuuonhas failed to prove its case beyond reasonable doubt against the appellants

4. On the other hand, counsel for the State, supported the judgment-of the trial
~ Coutt and submitted that the judgment and sentence is proper and trial is not vitiated
on account of non compliance of the provisions of section 193 CrPC.

5.  PW1Dr. AK Dave performed the post mortem of the body of 1he deceased .

and he found as many as eleven ijuries-on his body, Post thortem report is Ex; P2, ..
Doctor found following injuriés on the body of the deceased

I.  Bruise over left shoulder 5" x 1" with lnterSPace in between
2. Bruise over left Sc:apular region 7"x1". -+ °

3.  Bruisc overleft scapular region just below the injury no.2.
7"x1" with interspace in between.

4. Bruiseoverleft intrascapular region-with mterspaee in between
6 [ 1 n

(1) AIR 2000 SC 740, o (2) AIR/2004 SC 1890.

i
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5. Bruise over left: mtrascapula.r region just below the m_]ury
'1o. 4 with interspace in between 5" x 1",

6.  Bruisc over left lumbar region with mtcrspace m between
8" .x 1 n

7.  Incised wound over left panetal reglon of scalp 1 %4 x %" x
cavity deep. - .

8. Incised wound over left parietal region };" posterior and

superior to the injury no. 7, %2" x %" x muscle deep. \ O

9. : Incised wound over left parietal region just near the m_;ury o

. no. 8, 5" x /" x muscle deep. '

10. Incised wound over left side of occipital region 1 %" x ‘/z" p 4
cavity deep.

11. Multiple abrasions over nght cheek, ‘two in number 1"in

diameter each, right forchead 1" in diameter, leﬁ: fore_heagl 4“
in diameter and over left cheek 1" in dlameter

On exploration, haematoma was found present over the occipital region under
the scalp and fracture line was present over right side of occipital bone, fracture of
left side of occipital bone cutting in nature, fracture of left parictal bone. cutting in

. nature, subdural haematoma over left parietal and left side of ocmpltal tegion present,

. brain matter lacerated under the haematoma. )
6. FIR (Ex.Pﬂ) is lodged by Ashok Kumar (PW5). In the FIR, he has mentioned

~ that on account of stomach-ache hie along with deceased Dhruv, Naresh, Dheeraj

and Leeladhar went to the shop-of Gorelal and his brother Dhruv called Gorelal 1o
open the shop, but he delayed in opening the door; By that time, Chhotelal :Dhaniram,
Govardhan, Badri armed with Lathi, Mohan armied with sword along with Ramesh,
Kanchhedi, Babulal, Ramcharan, Ratiram and Satyanarayan surrounded them and
Chhotelal exhorted for beating deceased Dhruv. In between Gorelal also came out
of his house and exhorted for beating the deceased as deceased had abused Chhotelal
.a day before. Appellant Dhaniram gave Lathi blow onthe head of Dhruv, but Dhruv
bent forward by keeping a hand on his head, then- Mohan Kurmi assaulted him by
sword on his head. Dhruv started bleedmg' and fell o the ground Then, Badr gave
repeated Lathi blows on the back of Dhruv, Govardhan gave Lathi blow on the head

- of Dhruv, Dhaniram picked a heavy stone and threw on the body of Dhruv which

crushed his right cheéek and Kanchhedi also picked a heavy stone and threw it on the
" back of Dhruv. Ramcharan had also beaten Dhruv by Lathi. Babulal, Ratiram,
Satyanaryan and Ramesh have beaten Dhruv by kicks-and fists. :

In the Court, this witness has not uttered a word against Gorelal He has
deposed that on 29.9.95, they had gone to the "Akhara" of Kurmi commimnity at
Khair Mata, Makronia. "Akhara" was over at 10.45 in the night. On retummg from




812 - THE INDIAN LAW REPORTS [2007
- Chhotelal v. State of M.P, 2007

Akhara" he felt stomach-ache and went to the shop of appellant no.2 Gorelal,

Shop of Gorelal was closed and half shtter was open. He shouted that heé needs
medicine. Then suddenly, all the appeltants namely Chhotelal, Dhaniram, Badri, Mohan,
Satyanarayan, Ratiram, Kanchhedi, Babulal, Govardhan, Ramesh and others armed
. with Lathi came there and appellant Chhotelal exhorted for beating deceased Dhruv.
On the exhortation by Chhotelal, appellant Dhaniram gave Lathi blow on the head of
the deceased, appellant Mohan struck him by sword on his head. Appellants Badri
and Govardhan gave Lathi blows onthe back and hand of the deceased and remaining
appellants started beating him by kicks and fists. Incident was.witnessed by Naresh
(PW?7), Dheeraj (PW6) and Lecladhar (PW12). After beating Dhruv, all the appellants
left the spot leaving Dhruv injured on the ground. After informing at the police
station, they carried injured Dhruv to the hospital where he was declared dead. He
has admitted that on his call for help, nobody came to rescue them. He admitted that
there i§ no previouns enmrty with the appellants. He admitted that all the twelve
accused were present in the "Akhara" and they were carrying their respective
weapons. He could not explain why the fact that Gorelal's shop was half open was
not nientioned in the FIR (Ex.P/7).

7. . Inthe hght of the evidence of PW5 Ashok, we examine the evidence of PW12
Lecladhar who s also an eye-witness. He has deposed that he along with Dhruy,
Ashok, Naresh and Dheeraj was witnessing the "Akhara" was over around 11 PM.
Due to stormach-ache, Ashok went to buy medicine from the shop of Gorelal. Half
shutter of his shop was closed. They called. Gorelal and Gorelal came and gave the

medicine. When they moved forward, then appellants Chhotelal, Dhaniram, Badri,”

Mohan, Ramcharan came from the house of Chhotelal and started beatmg the
deceased. Dhaniram assaulted the deceased by Lathi. on his head, Mohan ‘gave a
sword blow on his head, appellants Badri, Ramcharan-and Govardhan have beaten
the deceased by Lathi on his back. When deceased fell onthe ground, then Kanchhedi
threw stone upon him. Appellant Dhaniram also érushed him with a stone: Remaining
appellants have beaten the deceased by kicks and fists. In paragraph 7 of his cross-
examination, this witness has deposed that Dhaniram had given on¢ Lathi blow on
the head of the deceased, He has no idea whether Dhaniram had given another
Lathi blow or not. This witness has deposed that they went to the police station and
Ashok (PWS) lodged the report. Then, the injured was taken. to thé hospltal He

deried that in his statement (Ex.D/2) recorded under section 161, CL.P.C., he has

stated that Dhruv asked Goreial for opening the door, but he delayed in 0pemng the
door.

8.  Thus, we find that there is no evidence against appellant Gorelal. Evidence of
assault relates to other appellants. Ashok (PW3) has deposed about the act of
appellants Chhotelal, Dhaniram, Badri, Mohan and others but he has not deposed
about the act of Gorelal. Trial Court has not framed charges under section 3(1)(10)
of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act on the
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" ground that on. 'ba:e readmg of the'Challan papers ingredients of the section are not

* made out.

‘9. PW6 Dheera_] is a child witness aged about 12 years This witness has deposed
that he wastold by Naresh that a murder lias ‘taken place in the village and then on
gettmg information about the nurder, he went to the place where dead body of the
deceased was lying. He deposed that at that time deceased was not dead, it he
was snoring. The place was overcrowded. Tnjured was taken to the hospital. -
However, this witness was declared hostile. Naresh (PW7) is also declared hostlle
He has not supported the case’of prosecunon

10! PW13 Omprakash V'modla, Sub Inspector has admitted that Ashok had come
to the police station to lodge report. around mid mght whereas Ashok (PWS) has
deposed that-when he went to lodge report, police told him to first goto the hospital,
thercafter report will be lodged. Ashok remained in the hospital for about l % hours.
and then retumed to the police station and thien the report was lodged at about 4 AM

after thie death of deceased whereas Om Prakash Vinodia (PW 13) has deposed
. ‘that he had tecorded the FIR (Ex P/7) at 00.05 hours...

11. Doctor has found as many as four incised injuries 1.e. injuries nos. 7 to 10 on

the skull of the' deceased. Ashok (PW35). has ‘déposed that report was not lodged -

nnmedlately afl:er the mmdent, but the FIR was lodged -after the. de¢eased was
declared: déad. In the FIR (Ex. P/7), date. of incident is 29.9:95 at 11.30 in the night
and mformanon was recelved at’'00. 05 hours at the police station on 30.9.95. FIR
was lodged ‘by PW5 Ashok Kumar He has deposed: that .umnedlately after the
incidefit, he went to the pohce station to lodge the report, but the police told him to
first go to the hospltal and the report'will be recorded later and the FIR was lodged
after the mJured was taken to the hospital and doctofs declared him dead. Hé admitted

- ‘that he reached the hospital just before 2 AM and then he went to the police-station

around 4 AM whereas investigating “officer Omprakash Vinodia (PW13) has
deposed that report was lodged in ‘the midnight and the said report was-recorded at
00:05 hious. ‘This witness has:admitted that when Ashok reached the pohce station
along with: the deceased, he took the deceased to ‘thehospital. After the admission in

hospital,.he nnmedlately moved out in search of the. appellants and appellants were

arrested at- around 12 aﬁernoon next day He. denied that Ashok (PWS) visited the

+ police statfon atabout 1to, 1.30in the night, and has deposed that Ashok cametothe -

policé station'at about 12 in thie] mght ) , :
12. .None of the mmesses.havedeposed about four incised injuries to the-deceased.

. They have assigned role in causing the incised wound by sword on the héad of the

deceased 1o appellam Mohan. Eye—w1tnesses have not deposed that repeated blows
of sword were given to the deceased aﬂer he fell on the ground. Considering the
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averall evidence on record, we are of the opinion that except appellant no. 2:Gorelal,

presence of other appellants is proved 6ri the spot and they have jointly assanlted the
deceased. Therefore, their conviction is just and proper. Appellant Gorelal is acqmtted
of the charges as offence against him is not proved

13, The question of law involved in the case is whether the trial is vitiated on
account of non, comphance of the provisions of sectlon 193 of Cr.P.C. ? This question
canie for consideration before the apex Court in the case of Gangula Ashok (Supra)
wherein it is held that special Court which is envisaged in Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act 1989 cannot take cognizance of

any offence without the case being committed to that Court and it is held that without .

committal of the case under section 193, Cr.P.C. , the special Court is not empowered
to take cogmzance However, ‘in the present case, though Challan was filed under

the provisions of Scheduled Cstes'and Scheduled Tribés (Prevention of Atrocities) |

Act 1989, charge under section 3(1)(10) of the SC/ST Act was not framed, and

_charges under sectiotis 147, 148 and 302 read with 149 were framed. It is ‘contended-

by the counsel forthe appellants that provisions of section 193 Cr.P.C. are mandatory
and without comnuttal of the case, the Court of Sessions hias no jurisdiction to decide

the case, it can take cognizance only after case is committed to it:as provided under .
the provisions of section 193 of Cr.P.C. In support of his contention, he relied onthe .

Judgment of Garigula Ashok (Supra) which has been referred by thie apex- Court in
the case of Moly (Supra) wherein it is held that a speclal court under the Act is
essentially a court. of Session and it can take cognizance of the offence when the
cdse is committed to it-by the Maglstrate in accordance with the provisions of the

Code. In other words, a complaint or a charge-sheet cantiot straightway be laid
: down before the Special Court under the Act and reiterating the pririciples laid: down

in the cases of Gangula Ashok (Supra) and Wjaydharan v Staté of Kerala®, the

apex. Couirt held that rio Court-of Sessions can take: cogtiizance :of any offencé .
directly w1thout the case being conimitted to it By the Maglstrate It is-further held in

paragraph 12-asunder

"2, Neither in the Codé nof in the Act is there ‘any provision,
whatsoever, not.even by implication, that the specified Court of

© Session (Special Couurt) can take cognizangce of the offence under
the Act'as a Court of original jurisdiction without the case being
cominitted to it by a. Magistrate, Ifthat be'so, theré is no reasonto -
think that the chargesheet.or a complaint ¢an sttaight-way be filed -
before such Special Court for offences under the, Aét. It can be
discerned from the hierarchical settings of Criminal Courts that the
Court of Session is gwen a supenor and special status. Hence we

,

(1) 3003 AIR SCW 6511
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think that the Leglslature would have thoughtl"ully relieved the Court :
of Session from the work of performing all the prehmmary formalities

which Magistrate have to do until the case. 1§ commrtted to the’
Court of Sessmn " '

+ - . Howewr, different view is taken by the apex Coutt in the case of State of
' . Madhya Pradesh V. man".a_;nl refernng to the judgment of Gangula Ashok (Spura).
. We may. mention that all the judgments are of the equal strength of Bench- of the
apex Court. Apex Court In this case has held in paragraph 8 of the Judgmeni as
. under
. "8 The real questxonls whethier the High Courtnemsanly should
C oAU have quashed the trial procéedings to be repedted dgain only on
: ~ account of the déclaration of the legal position made by Supteme
Court concerning: the procedural aspect aboit the cases involving
offerices under the SC/ST Act. A. de novo trial should be the last
resort and that too.only when such a course becomes so desperately
mdrspensable It should be hmtted to'the extieme exigency to avert
"a failure of justlce" Any omission .ot even the illegality in'the
procedure which: does not affect the core of the case isnot a ground
for ordering a de rovo trial. This i is because the Appeliate Comt
has plenary powers for re-evaluating or re-appraising the evidence )
and even to take additional evidence by the Appellate Court itself
) . ortodlrectsuchaddmonalewdencetobecollectedbythemal_
~ten.t, ;" Court. Butto replay-the.whole laborious exercise after erasing the
. bulky records  relating to the carlier proceedings, by bringing down
all the persons to. the - Court ‘'once again for Tepeating the whole '
depositions would be asheer waste of time, .energy and costs unless
there is miscarriage of _]ustlce or otherwise. Hetice the said course:
. " . can be resorted to whén it becomes unpreventable for the purpose
.. . ofaverting "a failure of justice", The superior Court which. ordersa
© "+ " deviovo tiial éannot afford to overlook the'realities and the serious ,
e unpact on the pending cases in trial Courts which are crammedl
“with dockets, and how miuch that order wotld inflict hardship on -
- many mnocerit persons who once took all the troubles to reach ‘the
Court and deposed their versions in the very same case. To them -
‘and the public the re-efiactinent of the whole labour- nnght givethe
. impression-that law is more pedannc than pragmatic. Law is notan
e -, instrument to be used for mﬂlctmg suﬁ'enngs on the people but for
. the process: of justice dlspensatlon . .
(1) AIR 2001 SC 3372
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. Then, refemngto the provision of section 465 of the Code of Cnrnmal Procedure
falling under Chapter XXXV, it isheld as urder :

"12 Section 465 of the Code falls within Chapter XXXV under
the. captlon, “Irregular Proceedings”. The chapter consists of seven
sections starting with S.460 containing a catalogiie or irregularities
which' thé legislature thought not enough to axe down concluded
proceedings in trials or enquiries. Section 461 of the Code coritains
‘another catalogue ‘irregularities which the legislative perception

’ would render the entire proceedmgs null and void. It is pertinent to ,
point.out that among the former catalogue contains the instance of .
a magistrate, who is not empowered totake coghizance erroneously
and in good faith. The provision says that the proceedings adopted
in'such a case, though based on such erron¢ous order, "shall not be:
set aside merely on the ground of his not being.so empower

13. Itisuseful to refer to 8.462 of the Code which says that even-
proceedmgs conducted in a wrong sessions division are not liable to

bé set at naught merely on that ground. However an. ekception is
provided in that session that if the Court is satisfied that Pproceedings
conducted erronieously in a wrong sessions divisions" has in fact
ocmsronedfarhrreofjusuce"rtrs opentothe higher Court to interferé. .
Whilé'itis provided that all the instances enumerated in $.461 would |
render the proceedings void, no other prooeedmgs would get vitiated ..
ipso.facto merely on the ground that the ‘proceedings were .
errongous. The Court of appeal .or revision, has to examme; .
'speclﬁcally whether such ‘erroneous ‘steps had m fact occasioned ..
failiire of justice. Then alone the proceedings cati be set asidé.

. Thustheentire purport of the provisions subsumedin Chiapter XXXV

is to,save the proceedmgs linked with.such erroneous steps, unless: - -
the error is of such a nature that it had occasroned farlure of justice", - -

While considering the meaning of the word' “failure: of Fjustice! it is held that'the
Superior Court should make a close exarination to ascertam whether there was
really a failurs.of j _]ustlce or whether it is only a-camouflage. Though itis uph111 task

. for thie accnsed to show; that failure of j Just:lce had in fact occasioned merely because .- |

the specified Sessions Court took éognizance of the offences without the case ‘being
committed t6 it, However, if no objection is raised by the- defence perta.mmg to the
procedure and defence has submitted to the proceedmgs it cannot be said that there
was failure of Justice or serious: pre_]udrce is caunsed o the accused In the mstant
case, at no point of time, objection was raised that the' trial by the Court is witliout
Ju.nsdrcuon and the whole trial is vitiated. While considering the expression "a court
of competent jurisdiction" it is held by the apex Court that "a Court of competent

-

L
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Junsdlctl envmaged in Section465 is to denote a validly oonstrmted Court conferred
with jurisdiction to-try the offence or offences. Such Cout. will not get denuded of
its competence to try the case on account of any procedural lapse and the competenoe
would remain unaffected by the-non-compliance’ of the' procedm‘al requlrement
The mabﬂrty 10 take cognizance of'a case without a committal order docs not mean
that 'a duly' constituted Court became an mcompetent 'Court for all purposes. If
objection as raised in that Court at the earlier occasion on the ground that the case .
should have been committed proceedings or return the police for presentation before
the magistrate, the same spec1ﬁed Court has to' exercisé a jurisdiction cither for
sending the records to 2 magistrate for adopnng comniittal proceedings or return the
police for presentauon before the magistrate. Even this could be 'done only becduse
the Court has competence to deal with the case. Sometinies that Court: may have to

“hear argiiments to decide the preliminary issue-and it-is held that if the judgmerit is

delivered by.a Court of competent jurisdiction, itcannotbe saxdthat judgment or trial
is. vitiated merely on account of non compliance of provxsmns of the. Act. We may
mention that in the case of Moly (Supra), there is no: reference of the case of
Bhoora_n (Supra) which has conﬂdered the ]udgment of Gangula Ashok (Supra)

14. Since all the judgments-are of the equal strength of Bench and the' subsaquent
judgment of the year 2004 hasxnot considered the judgment in the case of Bhooraji
(Supra), therefore it will be proper to rely upon the judgmeént in the case of Bhooraji
(Supra). Our opinion is farther fortified by the five Judge Bench decision of this -
Court in the case of Jabalpur Bus Operators Association & ors..v. State.of M.P.
and anr wherein it is held that in case of conflict between two decisions of the
apex Court, Benches comprising of equal number of jydges, decision of earlier Bench
is binding unless explained by the latter Bench of equal strength, in { which case'the
latter decision is binding.

15.  Inthelight of the judgment 6f this Court in the case of. Jabalpur Bus. Operators

Association (supra), since. the subsequent. Judgment of the apex Court has not
referred to the judgment in, the case of Bhooraji (Supra) and the provisions of
section of 465, Cr.P.C., therefore we rély upon the jlidgment in the case of Bhoaraﬂ
(Supta). We hold that no useful purpose would'be served in remanding the casé
aftér a period of more than ten years for de novo tnal Case if sent back for trial,
will cause undue hardship to the appellants and w1tnesses They w111 agam have to.
undergo the ordeal of trial. |

16; In the circumistances of the case, where no prejudlce or undue hardshlp is
shown to'be calised to the. appellants it will not be; proper to set 331de the findings of
the trial Court and the entifé proéeedings cannot be said to be v1t1ated on accournt of
some technical lacuna. Chapter XXXV relates to "Irregular Proceedmgs" and section

" 461 relatés to T.he 1rregulant1es whlch vitiates the pioceedmgs but these uregu]antles

(1) 2003 () MPIR 158
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relate to Maglstrate However section 462 relates to proceedmgs in 'the wrong
" place and this section provides that no finding, sentence or order of any criminal
Court shall be set aside merely on the ground that inquiry, trial or other proceedings
in the course. of which it was arrived at or passed, toek place in.a wrong sessions
dmsxon, district, sub-dmslon or other local area, unless it appears that such error has
in fact occasioned failure of j _]ustlce Section 465, Cr.P.C. provides that no finding,
sentence or otder passed by a Coiirt of competent jurisdiction shall be reversed or
altered by a Court of appeal, confirmation or revision on account of any error; omission
or irreguiarity inthe complaint, summons, warrant, proclamation, order, judgmerit or
other proceedmgs under this Code, or any error, or irregularity in any sanction for
the prosecution, unless in the oplmon of the Court, a faﬂure of justice has in fact
"been ‘occasioried thereby. , .

17. Thus, in the absence of any failure of justice, it w111 not be. preperto set asrde
the judgment or reverse the findings and remit the case for de novo trial,

18, In the result, appeal of appellant no. 2 Gorelal i is allowed and the appeal of
remaining appellants is dismissed, ‘Bail bond and surety of appellant n0:°2 Gorelal
are dlscharged Bail bonds and siwreties of the remaining appellants, who are on bail,
 are forfeited and they are directed to surrender before the Court of CIM Sagar for

undergomg the remdining part of the sentence. On failure-to do so, they shall be
arrested for undergomg the sentence. Copy of the order be sent to Chief Judicial

Magistrate Sagar for epforcing the _]udgment and sentence. In the event, appellants
fail to surrender before the Court of CIM within one month from today, CJM shall
issue jail warrants against the appellants and send them to jail for undergomg the
sentence, . : . .

] l\/IISCELLANEOUS CRIMINAL CASE
Before Mr. Justice S.L. J'am o o

- 16 January, 2007 e e
C.P. JAIN & ors. IR . S e Applicants*.
THE INSPECTOR, BUILDING AND OTHER CONSTRUCTION :
WORKERS, SATNA o Non-apphcant

A. Buildings and other Constructlon Workers (Regulatwn of Employment_ o
" - and Conditions of Serwce) Act, 1996, Sections, 2(1)(), 44, 47, -

Cnmmal Procedure Code, 1973, Sectlon 482— Quashmg of
" Complaint-Complaint filed against applicants who are'Chairman

-

* M.Cr.C. No. 8017/2006(3' )

& Managing Dlrector:, ‘Executive Dlrector, General Manager, AGM '

L
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(Project), Project Manager posted in different Corporations—-Work
contract was awarded to contractor for different construction works—
Eniployee employed by Contractor died while working-~Criminal
liability-Held-Employers include ownér as well as Contractor-It
is true that Corporations did not perform work and contractor was
carrying out ﬁo,r‘k—'-Corporations are covered by word employers—
Comiplaint cannot be quashed. '

B. Buildings and other Construction Workers (Regulation of Employment
and Conditions of Service) Act, 1996, Section 47, Criminal
Procedure Code; 1973, Section 482—Criminal liability~Offence by
companies-Designation of applicants suggest that they are incharge

~« .and responsible for conduct of business of company-Applicants

" prima facie vicariously liable for the offence—However, if Trial Court

finds that applicants or any one of them are not in charge and

responsible for business of Company it shall be at liberty to pass
appropriate orders. . )

Counsél for the petitioners submitted that a reading of Chapters VI, IX and X

of the Act reveals that the responsibilities and liabilities of an accident that occurs

during the process of construction lies directly with the contractor. The workers

who died during the accident were not employed by N.T.P.C. in M.€r.C. No. 8017/

06 and 8018/2006 and by Tata Project Ltd. in M.Cr.C. No. 10045/06 and by BHEL

inM.Cr.C. No. 8975/06, therefore, nd criminal liability is attracted to the management

of N.T.P.C., Tata Project and BHEL and in particular to the petitioners. No allegation
has been made in the complaint that the petitioners were inchiarge of and responsible

- to the company for the conduct of the business of the company.

This' contention also cannot be countenanced. The legislature has power to
. define a word even artificially. It is true that N.T.P.C. or Tata Project. or BHEL did
not perform the work and it was contractor who carried on the construction work
bt the Central Rules framed under the Act and also the Act imposed the liability not
only on the contractor but also on the employer which means the owner (as per.
. definition). N.T.P.C. Tata Project and BHEL arc covered by the wide definition of
the: word ‘employer' as defined in the Act and cannot shirk the responsibility and

" cannot escape: L ' T

The designations .of the petitioners in all the cases suggest that they are in-
charge of the company and are‘responsible for the conduct of the business of the
company. In order to escape liability it is for them to prove that when the offence
was committed they exercised all due diligence to prevent the commission of the
offence as has been stated in proviso to sub-section (1) of-Section 53 of the Act. At
this stage, it cannot be said that there is no sufficient ground for proceeding. The
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persons referred to as the Chairman and Managmg Director, Executwe Director,,

General Manager, AGM (Pro;ect) ahd Project Manager are- resp_onslble for "

conducting the affairs of the companies. y

From the very nature of their position in the Corporation it can be safely inferred
that petitioners would prima facie be vicariously liable for the offence. Therefore,
inthe present cases the complaints carinot be quashed ona techmcal ground. However,
ifat the subsequent stage of the case, the trial Court ﬁ:ﬁds that the petittioners or any
one of them is not the incharge of the company andnot responsible to the company
for the conduct of the business, the trial Court shall b@atrhbe_rlyto )passan appropriate
order ~ ' . '

o (Paras 17, 21,29 & 30)

Cases Referred :

+ Jagir Sitigh v. State of Bihar, AIR 1976 SC 997‘ The Hindustan Lever Ltd.,
v, Their Workmen AIR 1974 SC 769, S.M.S. Pharmaceuticals Ltd. v. Neeta
Bhalla & ors,, 2005 (8) 89 and Chintaman Rao & arir. v. State an P, AIR 1995
SC388. '

Surendra Singh with Manish -Mishra, for the apphcant
Rames‘iz Shukla, Dy. G.A. for the State:
Cur. adv.wh

¥

ORDER

S.L: Jaw, J. :— Thxs Order shall govern the disposal of T.hlS petltlon as well as
M.Cr.C, No. 10045/06 (K.P. Singh and another v."Inspector Building and other
Construcuon Workers. (Regulation of Employment and Conditions of Service) Act,
Satna Division Satna) M.Cr.C. No. 8975/06 (A.K. Bhalla and another v, Inspector
Bulldmg and other Construction Workers (Regulation of Employment and Conditions
of Semce) Act, Satna Division, Satna) and M.Cr.C. No. 8018/06 (C.P. Jaini and
others v. Inspector ‘Building and other Construcnon Workers (Régulation of
Employment and Conditions of Service) Act, Satha D1v1s1on Satna)

2. Invokmg extraordinary jurisdiction of this court under Section 482 of the Code
of Criminal Piocédure,"1973 (heremaﬁer referred to as thé Code') all the petitions
have been filed for quashing the various orders passed by CIM, Sidhi taking
" cognizance-of an offence punishable under Section 47 -of the Bluldmgs and other
Construction Workers (Regulation of Employment and ‘Conditions of Service) Act,
1996 (hereinafter referrsd to as, 'the Act' for short) and also for quashing the complaint
filed against them by ‘the Inspector Building and other Constructions wokers
(Regulation of Employment and Conditions of Service) Act Satna Division Satna
{M.P) (hereinafter referred to as, 'the Inspector’).

3. The present petition and M.Cr.C. No. 8018/06 are filed by C.P. Jain who is a
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Chalrman & Managmg Director; N.TP.C. Ltd. Subroto Trivedi who is the Executive
Director, N.T.P.C. Ltd., K.P. Gupta who is a General Manager of N-T.P.C., Ltd.
and S:K. Dhar whois AGM (Project), N.T.P.C. Ltd. against the order dated 4. 7 06,
passcd by.CIM, Sidhi in Cnmmal Case No. 837/06 and order dated 1.6.06 passed by
CIM, Sidhi in Criminal Case No 722/06 respectively. M.Cr.C. No. 10045/06 is filed
by K.P. Singh M.D., Tafa Project Ltd. and P.G. Bhargav, Project Manager Tata
Project Ltd. agamstthe order dated-4.7.06, passed by CJM, Sidhi in Criminal Case
No. 837/06 and M.Cr.C. No. 8975/06 is filed by A.K.Bhalla, Executive Director
(Retired), Bharat Heavy Electricals Ltd. and K K. Bhatia, General Manager/
Construction Bharat Heavy Elcctnca]s Ltd. against the order dated 4.7.06, , passed

by CIM, Sidhi in Crintinal Casc No. 837/06.

4. According to the pctmoners of the instant petition, National Thermal Pover
Corporatlon (for shott, 'the N.TP. C "Yis a Corporation registered under the Companies
Act. headquarter is at New De1l11 The Company is a ‘Government -of India
und g and‘engaged iri the; generatlon of electricity throughout the country. The
company | ‘has one of its units known as Vindhyanchal Super Thermal Power Project
at Vindhyachal Nagar, Distt. Sldhl (M.P).

5. The N.T.P.C. Ltd. ﬂoated a tender for complete installation and

.recommrsswmng, cormmsswmng facilities, complcuon of performance and guarantee’ .

testing for complete maii plant package for dehyanchal STPP, stage III and the
contract was awarded to M/s' BHEL who in turn has given a sub-contract to M/s’
Tata Pro_]ect Ltd. After dbtaining the contract M/s Tata Project Ltd. started the
work as per Contract and was responmble for supervision of the contract work
carried out by them. .

6. M/s Tata Project Ltd dcputed P.G. Behre, Pro_)ect Manager to supervise work -
at site.

7, On 4.4.06, an incident occurred in wh1ch one’ worker died while working with
M/s Tata, Pro_]ect Ltd, a sub contractor of BHEL. In relation to this, the Inspector
carncd out.an inspection on 7.4.06 and prepared the mspectlon Teport,

8. Onthebasis of this inspection, a show cause notice dated 11.5.06 was supplied

- to the petitioners reply of which-was submitted bythem. A comiplaint has been filed

by. the Inspector before the CIM, Sidhi alleging that the acc1dent occurred as the
petitionefs, vmlated the safety provisions.

9. The pétitioners’ alleged that the rcsponsxblhtlcs and liabilities of accident that
occutred during the process of construction was dlrectly of the contractor. The
deceased worker was cmployed by the contracfor of the petitioners and the deceased
was not the employee of the petitioners, therefore, no Criminal iability is attracted to
the Managemerit of the N.T.P.C. partlcularly, to the petitioners as they were not in
any way involved in supervision of construction work.
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10. Accordmg to the petitioners of M.Cr. C No. 1018/06, the tender was ﬂoated
by N.T.P.C. for €rection of cooling tower and the contract was -awarded to M/s
Gammon India Ltd. After obtaining a contract M/s Gariimon India Ld. started the
work as per cortract. and was responsible for supervision of the contract work
carried out’ by them. Shri S. Kapoor Resident Engineer Gammon Tridia Ltd. was

deputed by M/s Gammon India Etd. fors supervision of the. work at site. On 6.3. 06an .

accident occurred in which one worker died while working with M/s Gammon India

Ltd. The petitioners also alleged that as the ¢mployer was the contractor, the cnmmal‘
llablllty cannot be attractéd to the management of the N.T. P.C. , patticularly, to the

petltloners as they were not in any way invovled in the construction work.

1. In M Cr.C. No. 10045/06 the petrttoners have alleged that the N.T.P.C. gave;
 the contract tothe Tata Projéct and Tata Project gave the same to M/s Gorakhpur
' Construcuon Pvt. Ltd. _The Iabous‘who died was engaged by M/s Gorakhpur
Construction Pvt, Ltd It was Goraklipur Construction Co. which was perfonnmg
the work at the spot It is stated in the petition that the petitioners arenot the employer

of the deceased. The responmbﬂ:ty of the accident lies' dlrecﬂy on the contractor,

Gotakhpur Constructton Company and the petitioners are not liable for the same.

12, IhM CrC No. 8975/06, the ‘petitioners averred that, the N.T.P.C. awarded
the contract to M/s Bharat Heavy Electricats Ltd., New Delhi whichis a Government

of India undertaking. The Bharat Heavy Electricals Ltd. gave a sub-contract to " -
M/s Tata Project Ltd. It was Tata Project Ltd., Hyderabad which cominenced the -

work at Sidhi. Tt was Tata Project who engaged sub contractor M/s Gorakhpur
Construétion:Co. The labour was engaged by M/s Gorakhpur Cmstructlon Company

13. Petitionet No. 1 alléged that he.was exccutive Director of BHEL and retited

on'24.12.05. Petitioner: No. 2 a}leged that he is the General Manager of BHEL. The
pemmners stated that tl‘l'ey are 1ot even. remotely concerned with the accident in

question ¢ since. BHEL was not ‘carrying out any constmctlon work du’ectly not the_ .

deceased workman was their employee.

14. 'Thepetitioners inall the pctmons alléged that they are not liable for any offence
whatsoever afid the filing of the complaints against them is the abuse of the process
. of the law and i, therefore, liable to be quashed.

15. Thave heard Shri Surendra Singh, learned Sr. counse] with Shri Manish Mishra

for the petitioners in M.Cr.C. No. 8017/06 and 8018/06, Shri D.N. Shukla, counsel
for the petitioniers in M.Ct.C. No. 10045/06 and Shri V.8, Shroti, Sr. counsel-with -

- Shrd A.P. Shroti in M.Cr:C.No. 897 5/06 and Shri Ramesh Shukla, Dy. G.A., for the
+ State m all; the petmons )

16. Inorderto appreciate the contentlon of the learned counsel for the petitioners, )
it will be appropnate to reproduce the provisions of Sectmn 44 of the Act and B

:
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. that occurs durmg the process of construction lies dnrectly wrth
N The workers who died durmg the accident were not employed hy-

10045106, and by BHEL in M Cr.C. No. 8975/06, therefore, 1io. cmomal habﬂlty“ h
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definition of ‘employer’ given in Sectlon 2(1) of the Act Section: 44 of: the Actreads
as follows ; _ .
"44 Responsrblllty of employers - .
" An employer shall ‘be responsible for prowdmg constant and' .
adequate supervision of any bmldmg or cther consu'uctxon work 1)
his establishment as to-ensure compliance with the provmons of ¥
this Act relating to safety for taking all pmcucal steps necess:" g
iprcvent accidents”.

’The relevant part of Sec, 2 (1)(1) of the Actreads as thus,

‘;mq.,m -

“(1) "employer”, in relation to an. estabhshment, means the % ‘
thereof and includes,- |
@ XXX XX XXX XXX
S @) XXX XXX XXX XXX

(ni) Inrelationto a building or otherwrse constructlon Work

--carried on by or through-a contractor, or by the- employment"

ofbmldmg workers supphed by a contractor, the contractor
17 Counsel for.the petltroners submitted that a readmg of Chapters. VI
and X of the Act reveals that the responsibilities and liabilities’ cf

M Cr.C. No 8017/06 and 8018/06 and by Tata Pro_}ecf Lid, #

is. attracted to the management of N.T.P.C., Tata Project and BHEL and in,

h ' partlcular to the petitioners. No allegation has been made i in the compla;mt that- .
- thepetmoners were mcharge of and responsible to the company for the conduct
-of the husmess of the company " S N

: i“18 It 1s drfﬁcult for me to- accept the contentlons The Act has been enacted |
o regulate the employment and conditions of sérvice of bmldmg .and ‘other

construcnon Workers and to prov1de for theu safety, hcalth measures; and welfare .-

measures - .‘ - Co

19. As per the definition glven under Clause (1) of sub- Sectlon (1) of Sec 2.
employer in relation to an establishment means the. owner thereof and mcludes
in relation to the building or other construction work carried on: by orthrough a
contractor or by the employment of building workers supplied by a contractor,
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the contractor. A deﬁmtlon which deﬁnes a word mean 'A' and to include 'B'
and 'C' cannot in its apphcatlon be construed to exclude 'A’ and to include 'B'
and 'C'. The definition of owner in Biliar Taxation ¢ on passengers and Goods (carried
by Public Service: Motor vehicle) Act, 1961 means the owner and includes bailee of
public carrier vehicle or any manager. acting on behalf of the owner. It was held that
‘the definition could not be applied to exclude the actual owner and free him from
liability. (see Jagir Smgh v. State-of Bzharl) :

20. ‘The counsel for the petitioners submitted that “thie N. T PC, Tata Project/
and BHEL themselves did not perform the work and it was contractor who
ccarried on the construction work, therefore, the liability cannot be thrusted ep

the N.T.P.C. , Tata Pro_]ect and BHEL by defining a-word artificially. In view of .

the drﬁ“erent provisions of the Act only the conitractor who' carried on the
construction work ¢an be held hable Only because unfortunate death occuired,

persons who are not responsible for the unfortunate acc1dent cannot be

prosecuted on'the basis of artificial deﬁmtlon

21. This contention also cannot "be countenanced. The. leglslatu.re has. power
to. define & word even' artificially. It is tnie that N.T:P.C. or Tata Pro;ect or
BHEL did not perform the work and it was contracfor who carried on the

construction work but the Central Rules framed under'the Act:and also the Act . ~

imposed the liability not only en the contractor but also: on the employér which
means the owner (as per definition). N.T.P.C., Tata Project and BHEL are

covered by the wide definition of the word employer as deﬁned in the Act and

cannot sthk the responsibility and eannot escape.. .

- 22. Shri Surendra Singh, learned senior counsel appeanng for the petlt:loners |
also submlttedthat in M.Cr. C. No. 8017/06, and 10045/06 the offence is alleged

. to have been committed by the company: Where the oﬂ‘ence is committed: by .

the Company only that petson who at the time offence was eomrmtted was in-
charge of and was responsible to the company for the. conduct of the business
of the company c¢an be held liable. In this regard, the counsel drew my- attentlon

to the provision of Section 53 of the Ac¢t and relied on. The Hmdustan Lever. -
Ltd v. Their Workmen® and SM S. Pharmaceutreals Ltd v. Neeta Bhalla

and other.5'3

i

23. The counsel for the petltloners in other ocases also adopted the conten‘uon

‘ofShnSurendraSmgh . , o

24. Per contra, learned counsel for the respondents relymg on followmg

. observation in S.M.S. Pharmaceuticals Ltd (supra)

“there is whole ehapter of the Compames Acton dJrectors whlch

(l) AlR 1976 SC 997 ’ (2.) AIR 1974.SC 769. (3) 20p5 (_8) SCQ 89 e ‘ ,
1 [
S
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is chapter II. A perusal of Sections 291 to 293 shows that whata_~

_Board of Directors is émpowered to do in relation to a particular

company depends upon the roles and functions asmgned to dlrectors _

as. per the memoranduim and atticles of association of company. Jt
happens that a person may be a director in a company but he may
- noét know anything about day-to-day ﬁmctlomng of the company. It

may.be that a Board of ‘Directors may appoint. sub-comrmtteesu -

_-consisting of one ortwo 'directors ot of the Bodrd of the company

‘ who may be made responsible for day-to day functions of the -

coxnpany These are. matters which form. part -of resolution of thé:,

..., Board of Directors of a company. The role ofadlreetormacompany'n .

. isaquestion of fact depending on peculiar facts n each case. Unless .~ -

' “the resolutions of the directors of the company ‘are not filed in’ a.
. partlcu]arcase it cannot be said that who. arethepersons responmble,« _
" for the works-done in the name of the company." _ . ;

subnntted that in the present case at this: stage, the resolutions of the Board of
the Directors of the company are not on record. "Thie resolutions afe in the special
knowledge of the Company Inthe absence of resolutlons, it cannot be said that the -

- Sechon 53 of the Act reads as under

' §3. . Offences by companies :.(1) Where an offence under ﬂns
Act has been committed by a company, every person who, at thé
time-the offence was committed, was-in- charge .of, and’ was*
’responsrble to, the company for the- conduct of the business of the”

_ company, as well as ‘the company, shall be déemed to:be. gmlg{ of
the offénce and shall be liable to be proewded agamst and pumehed
‘accord:ngly

provided that nothlng contamed in this sub-Sectlon shall render any

’ such person liable to any pumshment, if he ‘proves that the offeiice |
was committed w1thout his knowledge or that he had exercised all

; due diligence to prevent the commission of such offence. '

(2) Notmthstandmg anything contained i in sub—sectlon (1) where. )
any offence under this Act has been committed by a ¢ompany and
itis proved that the offefice has been committed by a.company and
it is proved that the offence has been committed with the’consent .
or connivance of, or other officer of the company, such Director,
. Manager Secretary or other officer shall be deemed'to, be gmlty of - o
" that offence and shall be llable tobe proceeded against and ptmlshed .
accordmgly : .

e



86

- THE INDIAN LAW REPORTS

Satna, 2007.

[2007

+ C.P. Jain v..The Inspector; Burldmg and other: C'onstruetton Workers

] 25 Itis true that at the t:me ofi Jssumg of the process the Maglstrate is reqmred to
see the allegatlons in the complaint and where the allegations in the complaint -

do not constltute an offence against the person the complalnt is. hable to be .

26,

d1s1mssed

Ttis also true that- the person who had nothing to do wnh the matter need
not be roped.in 1 ut'a company being a juristic person:officers of the company

’

who are respons1ble for the acts.done in the name of the company should be
made. personally hable for the acts‘which resulti in criminal action,

27. So far as the preseént case. iz concérned, admittedly, the ‘petitioners in
{M.Cr.C. Nos. 8017/06 and 10045/06) are the Chmrman, Managmg Director,,

Executive Diréctor, General Mahager and AGM (Pl:o_leet) of the NTPC. The,
petmoners No.'l’ "and 2 (in M.Cr:C. Nos. 8975/06 are Managmg Director and
- Project. Manager respectwely and the petitioners No. 1 and 2 in M.Cr.C. No.

8018/06 are Exectrtlve Dn'ector and 'Gensral Manager respecnvely In SM.S.
Pharmaceutical’s s case itself, ini para 9, the- -Apéx: Court obsetved as under

28 Further whlle answermg to the questions posed fin“the reference‘m para

"g, The posmon of a managmg director or a joint managmg

director, il a company may be different. These pérsons; as the
' des:gnatlon of thieir office snggests, are in charge ofa company
‘and are: respon51b1e for ‘the conduct of the: business of the -
: company In order fo escape hablhty such.persons inay have to
bring: their case within the proviso to Section: 141(1) that 1s, -

they will, have to prove that when the -offence was committed |

they:h -had no knowledge of the offence or thit they exerclsed all’_-

due dlllgence to prevent the commission. of the offencé :

19, the: Apex Court inthe’ aforesald Judgment observed as undert

(e The answer to Questlon © lias to be i in the afﬁnnatwe

" The quest:lon notes ‘that the, managmg dlrector of _]Olllt managmg N o )
- director would be adxmttedly in charge of the: -company ‘and
.-respon51bIe tothe. company for the condict ofits zhusmess ‘When

that is. $o, ‘holders of stich positions in a company become liable . -

- under Section 141 of thé Act by virtue of tie office théy hold as *~ =

managiiig director or joint managirig direttor; these personsare. * -,

in charge of and respons:ble for thé conduct of business of the

oompany Therefore they ‘get covered under Seenon 141"

" e, The des1gnat10ns of the petitioniers in all the cases suggest that they are
in-charge of the Company. and are responsible for the iconduct of the business
of the company. In ordér to escape liability it isfor them to: prove that when the

-
I

&
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offence was commltted they exercised all due dxllgence to prevent the
commission of the offence as has been stated in prowso to sub section, (1) of
Section 53 of the Act. At this stage, it carinot be said that there is no sufficient
ground for proceeding. The persons referred to as the Chairman and Managmg
Director, Executive Director, General Manager; AGM (Pro;ect) and Pro_]ect
Manager are-responsible for conducting the aﬁ'alrs of the eompames

30, From the'very nature of their position in'the Co:poratxon itcanbe. safelymferred
that petitioners would prima facie be v1car10usly liable for the: offence.

. Therefore inthe present cases the complairits cannot be quashed on' atechnical

ground, However, if-at the subsequent stage of the case, the trial Comt ﬂnds
that the petitioners.or any one of them is not the.in-charge of the compa.ny and’
not responsible to the company for the ¢onduct of the business, the tnal Court -
shall be at liberty to pass an appropriate order. : el

31. ShriD.N. Shukla, learned counsel for the‘petitioner in M.Cr.C.: No 10045/
06 refernng to Section 2(1) of the Factories Act, 1948 subnutted that the

: employeer is one who engages the services of other persons. The employment
_ 1s a contract of service between the employer and the employee where under

the employee agrees to serve the employer subject-tohis control and. supemsmn _
He also relied on Chintaman Rao and another v. State of M.P™, o

32, The contention is not acceptable. When the word employer his been
defined in the Act itself, the definition of Factories Act cannot be placed into
service. >

~ 33: Shri V.S. Shrotl iea.rned senior cotnsel submitted that the ﬁlmg of the
' complamt itself is defective and cognizance could not have been taken by the

CIM on the basis. of the complamt filed by the. Inspector Under Sectlon 54-of

" the'Act, ho court can take cognizance of any offerice under the Act except on

a complamt made by or w1th previous sanction in writing of the Dlrector General
or of the Chief Inspector. Inthé present case no_previous sanction in writing .of
the D1rector General or of the Chief Inspector has ‘been obtained.

“34, . This contentlon ‘also is not acceptable In the complaiiit, it has been
mehtioned that the: cemplalnant is  authorized to file the complamt or other
) proceedmg Telating to an offénce-under the Act under sub Rille {(3) of Rule 282 -

-of thie M: P Building and-ather Construction Workers (Regulation of Employment

and Condition of Servicg) Rules 2002. The Staté Government has power to.:
frame such Rulés under Sectlon 62 and Section: 40 of the Act after consultatxon )
w1th the expert committee. M

35 Whether the consent was obtamed or whether under the sa1d M.P. Rules .

(1) AIR 1995 SC 388

I



- 36. For the teasons stated above, it cannot be said that on the face of the complaint:
or the papers accompanymg the sanie no offence is constituted against the petitioners,

—
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Inspector was authorized to file the compla.mt is 4 matter that should be decided

by the trial Court and without decxswn on this point by the trial Court, it will riot

be appropriate 1o, quash the complamt from the facts alléged in the complaint, at
this stage, it cannét be said that the Inspector was not authorized to file the complaint.

it is not a case.where taking theé a]legatmns in the complamt as they are without
adding or subtracnng anything no-offence is made out. Therefore, this Coiirt cannot

be justified in quashing the. complamt in exercise of powers under- Section 482of the.

Code. 'Ihepetﬂnonls therefore, dlsmlssed

37. A Copy of this order be piaced in the record of M. Cr C Nos 10045/06 8975/ o

reasonable prospect of the case endmg i conviction, -

Consndenng all the ]udgments cited. heremabove 1t appears that the power ‘

under Scctlon 319 of Cr. P. C. are dlscretlonary -and are 10 be used spanngly

when. thé-Court is hopeful that there is a reasonable prospect of the case, as

06:and 8018/06 ;
" P P'eﬁﬁon'-ciismis.se;d“ '
MISCELLANEOUS CRIMINAL CASE . ~ & -
Before Mr. Justice B.M, Gupta '
. r " '9March, 2007 S
" RAMAVATAR & aur. : ; Applica:nts*-
v . . v [.‘- . . .
STATE OF M.P.- - L R Non-apphcant

- Criminal Procedure Code, 1973 (II of 1974)-sectmns 319, 482-Power of
Sessions Court to proceed: against a person - Power is dlscretmnary*
_and to be used sparingly when thé comrt is Impeful that. there is a"ﬁ

against the newly brought accused endmg in conwctlon and'the approach of the _

Court should be based on the ewdence récorded durmg tnal The other material
of the charge- ~sheét papers is ‘not required to be, consxdered Kecpmg these
principles in mind, if the lmpugncd order is to be con51dered -the uncrossed
testimony of Madhav Singh can be considered as an' ewdence in the. case, in

view of thie observation of the Apex Court in thé case of Rakesh (supra) He -

has stated agamst the petiticners about their specific ; involvettient in the incident,

' About petitioner Ramavatar, he ‘states that he was carrying 12"boré gus. and
-exhorted in the words. “*3@R Fat & e ¥ ser Q7 along with this exhortation,
he hlmself ﬁred his gun: hlttmg at the hand of ln]ured Bantl . (Para 16)-
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Cases referred

Dharam’ Pal and others v v. State of Haryana and another (2006) 1-
S.C.C. (Cri) 273, Dalip Singh and ors v. State of Rajasthan, 1989 Cr.LJ. 600,

_ Kallu and ofhers v: State of M.P, 2006 MPH.T. 440, Kishori Singh and others

v. State of Bihar and another; (2006) 1S. C.C. (Cri) 275, Rukhsana Khatoon
(Smt). v. Sakhawat Hussain & another 2004 SCC (Cn) 1153 '

4+

‘Cases relied : - .
. Rakesh & another v, State of Haryana; '2001(5_) S__ilprE:nieiCeurt Today, -
300, Lok Ram v. Nihal Singh:and arother; 2006 (2)Crimes: (Part -II) Crimes 119
(paras 10 and 11), Krishnappa v. State of Karnataka 2004, S.C.C..°
(Cn.)2093 (Paras 6.to 9), Michael Machado and another v. Central Bureau of .
Investzgatran and ariother; 2000 S.C.C.(Cri.) 609 (para 14), Kavithuri Vivekananda:
Reddy and another v. State of A.P. and another; (2006).2 SCC (Cri).324.(para6);
Palamsamy Gounder and another v. State; (2006) I S. C C.(Cn. ) 568 (para 3):

A.K, Barua with Vinay Sharma for the applicants.
Bn_]esh Sharma, Public Prosecutor for the State
Ra]esh Shukla, for the complainant” Co
. -Cur.adv.vult.
ORDER

B.M. GUPTA, J:- Both the petitions are arising out of .one common
order, hence both have been heard together and are being dlsposed of by this
common order.

2. The facts mbnef are; that one Madhav Singh lodged a report munedlately '
after two:hours of the incident at P.S. Dehat on 7* September, 2005 allegmg
aga:mst total eight persons mcludmg the present peétitioners, that by ﬁnng guns,
they committed murders of Baljnath Singh, Shambhu Singhi and Shyam Singh
and caused m]unes to Banti Singh and Bhupendra Singh. This:report was
registered at crime no.43 8/05 for the offence punishable under Sections 302
and 307/34 of 1.P.C. After mvestlgatlon charge-sheet was filed only against
accused Kormal Singh’ and Indraject Smgh and about rest of the sik named

accused, it was mentloned that the caseis not proved agamst thein:.

: 3. After committal of thc case +the Session Trial No. 265/05 is. pendmg

Durmg trial, after recordmg of the statements of elght w1tnesses mcludmg the
examination- in-Chief of Madhav Singh, one apphcatmn was filed by complainant
Madhav Singh under section 3 19'of Cr.P.C. . praying therein to take cognizance
against rest of the six accused persons, who were left by the police namely
Ramavatar Singh,. Arvind, Rajendra, Dharmeiidra, ‘Uddiveer and Brijendra. Vide
impugned order dt.8.9. 06. The learned 6" Addltlonal Sessions Judge (Fast Track),
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Bhind .has taken cogmzance against aforementioned six accused persons for
‘the offence punishable u/s 147,148,149,302 and 307 réad with 149 of IP.C. It
is this order, which has béen assailed in the aforementioned two petitions by
five persons. Out of six, Udaiveer did not choose to assail the order:

4, Durmg the course of arguments Shri A, K. Barua the learned senior
counsel for petitioners Ramavatar and Bn_]endra has- drawn attention on the
provisions of sectlon 319 of Cr.P. C. and also on the followmg ]udgments -

1. Lok Ram v. Nihal .Singh and anothér*.
2. Palamsamy Gounder and another V. State‘

3. Kavuluri Vivekananda Reddy and another v. State of

A.P. and-. mother3 . v ¢
and has submltted that Wlthout récording full statement of a w1tness talqng
cognizance agamst thie petitioners on such incomplete statement is erroneous. Out
of eight, seven witnesses have not stated against them and they have been declared
hostile. Considering the uncrossed testimony of witness Madhav Singh, coupled
with the charge-sheet papers, cognizance has been taken. The uncrossed testimony
of Madhav Singh canmot be considered as evidence, as provided in Evidence Act.
. Uncrossed testlmony is neither an évidence nor sufficient to come tothe conclusmn

for taking cognizance as provided under section 319 of CrP C. :

5. Shri VK. ‘Saxéna,. the learned senior counsel appearmg on behalf of
petitioner. Arvind, Rajendra and Dhannendra has, in ‘addition to what it has
been argued by Shri Barua, has submltted that unless the Court is satlsfied that
‘there is reasonable. prospect of the case, as agamst the newly brought accused
ending in conviction, taking cogmzance is erroneous He has drawn attentlon on
the followmg ]udgments - 7 S
. ‘Michael Mechado and another v. Central Bureau of
Invesngatzon and another. N
2.,  Krishhappa v. State - of Karnataka’. .

- 3. Dharam Pal-and orher.s' V. Stare of. Haryana and amr;ther6

4. Krshorz Singh:and others v. State of Brhar and another" :j

" 6. Countering the contention Shii Brijesh Sharma, the leamed Government _- '
Advocate for the State and Shri Shukla; the Iéamed cotinsél for the coplainant,

have submitted that even oil uncrossed testlmony, the cognizance can be taken
and recordmg of the Whole of the evidence is not requlred It is-also submltted

(1) 2006 (2) Crimes (Part -11) Crimes 119 (paras m and u) | (z) (2006) 18.CC. (Cn) sé8, (para ’

. 3). (3):(2006) 2 S.C.C: (Ci) 324.(para 6). . {4)2000 8.C.C{Cri.) 609 (para 14);

(5) 2004, 8.C.C. . (Criy2093.(Paras 6 to 9. | ‘©). (2006) 1 5.C.C. (Cri) 273,
() (2006) 1 8.C.C.(Cri) 275. .

87 -
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by both of them that not only-in FIR, but in the statements of the Madhav Singh,
the involvement of the petitioners have been appeared. Their. specific overt
acts have also been mentioned, which-are supported by the medical evidence.

Shri Shukla has also submitted- that in the statements ‘under seetion161 of Cr.P.C.

of the other witnesses, police did not mention the name of the petitioners, onlyJ
because. of the political influence of the opposite party. As the-M.L.A. of the
area is'family member or relative of them. In support he has drawn attention of

.the Court at a letter dated. 19.9.05 written by MadhavASmgh to Superintendent

of Police, Bhind, a letter dated 23.9.05 written to District Mag15trate Bhind, °
letter datcd 6.10.05 also written to- District Maglstrate Bhind along-w1th the
aﬂidavns of himself, witness Banti and Padam Singh_Sikarwar, executed on '_
5.10: [05: They have cited the following Judgments in their favour -

1. Rakesh & another v, State of I:Iar'yana1

2. Rukhsana Khatoon (Smi). v. Sakhawat Hussam &
L another®,’
"3, Kallu and others v. State of M. P3 ,
_4:* Dalip Singh and ors v. State of ‘Rajasthan’.

7 The nnpugned order has been assailed mainly on the ground that the
uncrossed testimony of Madhav Smgh cannot be con51dered as evidence as provided
under sectlon 319 (1) of Cr.P. C Section 319 of Cr. P.C.; which goes as under: -

319. Power to proceed against other persons appearmg»
to be guilty of offence - (1) Where, in the course of any
-, inguiryinto, ortrial of; an offénce, it appears ﬁomtheewdmce‘

" .that any person not being the accused has committed any
offence for which such person could be tried together 3 w1th
the accused the Court may proceed, against such’person 1 for
the offence which hé- appears to have commrcted '

(Emphas1s supphed)

8. - The aforementloned Judgments cxted on behalf of both the parties, one
Judgment ‘rendered by the Apex Court in Rakesh (Supra) has completely answered
this conténtion, which is based on identical facts. Tn this. case -also the cognizance
under section 319 of Cr.P.C. was taken only-on the basi§ of uncrossed testimony of
the prosecutrix which was assailed onthc same ground The Apex Court has observed'
in para 13 - . '

“13. Hence, it is difﬁcult to accept the contcnfion of the
learned counsel for the appellants.that the term ‘evidence’

(1) 2001(5) Supreme Court Today, 300, : (2) 2004 SCE (Cri) 1153.
(3) 2006 MP.HT. 440. (4) 1989 Cr.LJ. 600.




832 . THE INDIAN LAW REPORTS ‘2007
Ramavtar ~. State of M. P, 2007
asused in Section 319-Criminal Procedure Code would mean
evidence which is tested by cross examination. The: questlon
of testing the evidence by cross-examination would arise only
after addition of the accused. There is no question of cross-
~ examining the witness prior to adding such person as
- accused. Section does not contemplate an additional stage .
of first summoning the person and giving hirh an opportu.mty‘ )
. of cross éxamining the witness who has deposed against
~ him and thereafter decldmg whether such person is to be
added as.accused or not.” ' .

This observation of Apex Court oi thls point is having binding effect
‘and on this basis, the contention on behalf of petmoners 1s answered negatwely -

9. Admittedly, about the incident happened at 8. 30AM. Report was lodged by
the eye witness Madhav Smgh at 10.50 A.M. As éontended on behalf of the
respondents as well as observed by the leamed Sessions Judge in page 6 of thé

impugned order dt.8.9.06, that without any delay, the investigating officer also reached

at the spot. In the report, the names of the -petitioners among assailants were

mentioned along with their specific overt acts. Appearance of the names with overt -
acts of the petitioners in such prompt FIR, in such facts that the investigating o&icer '

also reached at the spot, has beén pressed with fuill force on behalf of the respondents,

In support of their contention that during i mvestlgatlon mstatements of 161 Cr. P.C.. .
ames were 1ot written by the police-on account of poht:lcal pressure, as the MLA. - -~

of area is closely related to the petitioners, they have: dra.wn attention'on. coples of

the Ietters written to Supenntendent of Police and Dlstnct Magistrate of thie : area o

Having this apprehensmn in mind, the complainant zipphed for the copies 'of the
. statements recorded during mvestlgatlon which’ were not glven to'him, despite. his

deposmng the requisite fees.and deprte filing app]lcatlons before Supenntendent of ' -

Police and the district Magistrate, It is also mentioned on behalf of the respondents
that along with the aforemennoned applications, the affidavits of three eye WItneSSes

viz. Madhav Singh, Bariti @, Shatrighan Singh and Padam Singh; in support of the -
case, were also- enclosed ‘On account .of political pressure, . charge-shect was -
not filed against the petltloners This contention gets’ suppo:t from the copies of*
Exhibits P-19 to P-23, which has been exhibited in the statements-of Madhav Singh *. -
during trial. On perusal of these apphcatlons it appedrs that since vety beginning,”

the oomplamant was making the authorities alert about this apprehension, that the

faulty investigation might be conducted ‘on account of the political pressure. In
' support of this contention, Madhav Smgh (PWS) has-also stated on oath during trial.

10, In these citcumstances; it is contended on behalf of the respondents that .,

the caseof the complamant should not suffer on account of such faulty investigation.It

Lo
.

. "'u

L I




-,

2007] MADHYA PRADESH SERIES 833
Ramavtar . State of M. P, 2007 '

" is submitted that despite such laps in mvestlgatlon, on the basis of the statement of -

Madhav'Singh (PW8) recorded during trial, the impugned order can be sustained as
observed in the case of Kallu {supra) by another Bench of this Court. In the case
of Kallu, although, the name of the newly added accused was not appearing in the
charge-sheet papers, despite that, on the basis of statement recorded during trial,
step of taking cognizance against the newly added accused was upheld, observing
that.in the light of the statement in Court, the statements of section 161 CrPC
have lost their significance. - .

1. In the case of Michael Machado and Anather (supra), the- mvestlgatlon

was conducted by C.B.L and charge-sheet was filed agamst 4 accused persons
" Charge -sheet was not filed against Chief Manager of #hg Bank Michael Machado. -

When the trial in the ‘criminal case against four accused persons proceeded to the

penultimate stage after éxamining 54 witnesses, the Magistrate oidered tiwo more_l""-,' .
persons, the petitioners to array as accused. Considering the facts that if the-order>

of the Magistrate is sustained the proceedmgs in respect of newly added persohs»‘

are to be recommenced afresh, meaning thereby, the entire massive: ewdence thus =~

far collected and the time which the Court has thus far spent for recordmg the
evidence of such a large’ number of witnesses; besides the- cost involved -of all
concerned to reach up to the present stage, would all’ become, for all practical

purpose, a waste - a colossal waste. The Hon'ble Apex Court has observed in -

followmg paragraphs—

“14........... i Un]ess the Court is hopeﬁJI that there is a
* reasonable prospect of the case as against the newly’ brought
accused ending in conviction of the offence: concemed we
would say that the Court should refram from adoptmg such a-
course of action”. e,
15 i o C S

. 16."The. statements of those three witnesses wbre placed._
before us. No.doubt the. statements may create sonie susp:clon
agdinst the appellants. But suspicion is not snfﬁclentto hold
that there is reasonable prospect of convtctmg the appellants

' of the offence of criminal consplracy

17. We strongly feel that a situation has not reached as to
. waste the whole massive evidence already collected by the -
+ trial Court thus far, against the 4 accused arralgncd in the
case. Hence the order of the trial Court in-éxercise of Sec.
319 of the Code has to be interfered with for enablmg the
tria} to proceed: to 1ts normal culmination™.

In these facts the Court set aside the order, takmg cognizance,
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12. In the case of Krishnappa {(supra) the trial Court had rejected the

application observing that the incident happened in the year 1993 in which certain

simple injuries were found along’ with damage of some crops, the application was

filed after examination of 17 prosecution witnesses and recording of the statements -
of the accused under section 313 of Cr, P.C. It was also-‘observed by learned

Magistrate that on the evidence, the possibilities of the appellant being convicted
were remote. While setting aside the order of ‘the trial Court rejecting the application,
the High Court, on the ground that some of the P. Ws.had deposed about the
presence of the newly added accused, on the date of incident and about mstlganon

made by him to other accused to commit the offence and reversed the order of the -

trial Court. In these circumstances, the Apex Court while setting aside the order;
observed in paragraphs 5,6, 7 and 10 that-

'“5. The High Court, in the impugned judgment, has come
to the conclusion that some of the prosecution witnesses
. have deposed about the presence of the appellant on the.
. date of the incident and also about the instigation made by
him to the other accused persons to destroy the -crops and
trees grown by PW 1.

6. It has been repeatedly held that the power to summon

an accused is an extraordinary power cbnfeljred‘ on the court
and should be used very sparingly and only if compelling
Teasons exist for takmg cognizance against the other person
against whom action has. not been taken.

7. Inthe present case, we need not go into the question
whether prima facie the evidence implicates the appellant. ~ -
or not and whether the possibility of his conviction is remote, ;
or his presence and instigation stood establlshed for in our

view the exercise of discrétion by the Magistrate, in any "+ ° . ‘

event of the matter, did not call for mterference by the High
. Court, having regard to the facts and. cn‘cumstances ofthe .
case.

10. Applying' the‘ test as aforesaid to'the fac_:ts of the prese’l‘lt
case, in our view, the trial Magistrate is right in rejecting the
application. The incident was of the year 1993, Seventeen
witnesses had been examined. The statements.of the accused
under Section 313 Cr. B.C. has been recorded. The role
attributed to the appellant, as per the impugned Judgment of
the High Court, was of instigation. Havmg regard to these
facts coupled with the quashing of proceedmgs inthe year _
1995 against the appellant, it could not be held that the -

[ 1
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discretion was illegally exercised by the trial Magistrate
so as to call for interference in exercise of revisional -
jurisdiction by the High Court. '

. 13. Inthe case of Palanisamy Gounder (supra), the charge-sheet was initially .

filed against five persons. Later, on an application of Public Prosecutor, both the
appellants as accused nos. 4 and 5 were dropped by the Sessions Court, During
trial, on the basis of the statements of PW-1, PW-2 and PW-3, on an application
filed by the Public Prosecutor, both the appellants were against summoned as accused
No.4 and 5, while observing that though the case against the persons dropped to be
added was not on solid evidence but they had to be impleaded as accused in order
to find out the real truth. The Hon’ble Apex Court, while referring the case of
Michael Machado (Supra) observed that it is not hopeful that there is a reasonable
prospect, the case against the newly added accused ending in their conviction, set
aside the order. As stated hereinabove, the facts of all the three cases of Michael
Machado, Krishnappa and Palanisamy are different than the present case.

14.  The facts of the case of Kavalluri Vivekananda Reddy (supra) are that the

appellant who was summoned as new accused along with one more person was-the

brother of the deceased. There was a dispute of land in between the appellant and
the deceased. At the relevant time, dispute arose about fixing electric motor on

well, Charge -sheet was filed, against only one accused, who was relative of the

appellant, on the ground that he pushed the deceased into the well. During trial, an

application under scction 319 of Cr. P. C. was filed by the widow of the deceased

after examination of seven witnesses, which was allowed by a cryptic order. The

statements of seven witnesses examined during trial were of general nature, that

the appellant instigated the main accused. In-these facts, the Hon’ble, Apex Court,

while referring the case of Krishnappa (supra) has observed again that the power
under section 319 of Cr. P.C. is discretionary and has to be exercised only to achieve

criminal justice and that the Court should not tumn against another person whenever

it comes across evidence connécting that other person also with the offence. The

provisions of Section 319 of Cr. P.C. are required to be used sparingly summoning

of new accused after expiry of eight years, on the facts and circumstances and also
having regard to the deposition of the witnesses is not called for. This observation

of th¢ Courts shows that after such a long period, on the basis of general allegations,

new accuséd ought not to be sunimoned.. ’

15.  The facts of the case of Lokr&m‘(supra) are that it was a case of dowry

* death, due to buming. Three accused were charge-sheeted including the husband

of the deceased. Father-in-law was left on the ground that he was a Govt. servant
and was found on duty at the relevant time in the school. The application was

- rejected by the Sessions Court, the High Court allowed the same. The order of the

High Court was upheld by the Apex Court. This has been cited on behalf of the
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pétitioners in support of their c@nténtion,— that the powers of section 319 of Cr. P.C.
are to be used sparingly and only after compelling reasons- exist for taking action
against the newly added person and also in support of the contention that taking
cognizance against new accused should be only on the basis of evidence adduced
during trial-and not on the basis of materials available in charge-sheet of the case
'16.  Considering all the judgments cited hereinabove; it appears that the power
under section 319 of Cr.P.C. are discretionary and are to be nsed sparingly when
the Court is hopeful that there is:a reasonable prospect of the case, as against.the
. newly brought accused ending ih conviction and the approach of the Court should
be based on the evidence recorded during trial. The other material of the charge-
sheet papers is not requited to be cornisidered. Keeping these principles in mind, if
the impugned order is to be considered. The uncrossed testimony of Madhav Singh
can be considered as an evidence in the case, in view of the observation of the
Apex Court in the case of Rakesh (supra). He has stated against the petitioners
about their spécific involvement in the incident. About petitioner Ramavatar, he

states that he was carrying. 12 bore gun and exhorted in the words, “’<@ a1 81

Tl ¥’ 2r” along with this exhortation, he himself fired his gun hitting at the
hand of injured Banti. The bullets fired by the petitioner Rajendra and Brijendra, hit
‘the deceased Bhagirath. The bullet firéd by Dharmendra, hit'the deceased Shambu.

The bullets firéd by petitioner Arvind, hit the deceased Shyam and the bullets fired

by Udaiveer, hit the deceased Shambu. He immediately lodged the Teport Ex.P-18
at the Police Station. Admittedly, this FIR corrobotates this statement and also it is

corroborated by the medical evidence. This fact has been argued on behalf of the

respondents and not controverted on behalf of the petitioners during the argumients.
The facts which have been stated by this witness about hls filing apphcatlons and
affidavits before the authorities during investigation can also be considered because
that is now part of the statement of this witness during trial and the documients have
_beén exhibifed in the statement. The statements of Madhav -Singh is one of the
" three eye witness. Rest two Banti and Padam Singh are.yet to be. examined.

Considering this legal evidence, the satisfaction of the Court as requucd by the

observation of the aforementioned judgments of the Apex Court, appears in existence.
Considering all the facts and circumstances, this evidence on the rccord appears
sufficient to sustainthe impugned order.

17, Consequently, petition being devoid of merits and also substance, is .

dlsmlssed
Petition dismissed.
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MISCELLANEOUS CRIMINAL CASE
Before Mt. Justice A.K. Saxena

: 2 April, 2007
MANOHAR - - ... Applicant *
Y. g . . .
STATE OF MADHYA' PRADESH . ... Non-applicant

A. Criminal Procedure Code, 1973 (11 of 1974)-Sectlon 439—-Grant of .
Bail-Changed circumstance-Grant of bail-to co-accused by High
* Court amounts to change in the circumstances-It entitles
- identically placed another co-accused to grant of bail by Lower
. Court ¢n the principle of parity. _' '
B. Judicial discipline-Order passed against the principles settled by
higher Courts amounts to contempt of Court. .

If an application for bail is rejected on merits by the lower Court and thereafter,
the bail application of co-accused is allowed by the higher Court, certainly, it amounts
to a material change in the circumstances. It is a well settled law as there are so

‘many citations and I am of the opinion that every judicial officer must be aware of

this principle that if an accused is granted bail and the case of co-accused is identical,
the co-accused should also be granted bail.

I must say that if an order or judgment is passed in bail apphcatlons or others
cases against the principles settled by higher Courts and those principles are known
to the subordinate Juges, certamly, it would amount to.contempt of Court also.

(Paras 7&8)

Rakesh Sharma, for the applicant.
" RN, Yadav, PL. for the Non-applicant.
’ Cur.adv.vult.
ORDER

A A.K. SAXENA, J —Thc applicant has filed this application-under Sectlon 439 of -
the Code of Criminal Procedure, 1973 for grant of regular bail.

2.  The short facts for the disposal of this bail application are as follows :-

Crime No. 621/06 las been registered by Police Station Moghat
Road, Khandwa under Section 306 read with Section 34 of LP.C..
against the applicant and co-accused. According to prosecution
story, the applicant and co-accused used to demand money from-
the deceased Arun and for that, they used to torture him. They also
threatened him toimplicate in a false case. The deceased Arun had
also paid the amount for several times to the accused persons, but

* M.Cr. C. No. 1809/2007 { ()
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Jultimately he committed suicide because of the torture caused to
him by all the accused.

3. Anapplication for regular bail was filed in the Sessions Court by the applicant
. and the same was dismissed on 7.2.07 on the ground that earlier bail application of

‘the applicant was dismissed and thereafter, there is no-material change i in the cir-
cumstances, therefore, the applicant is not entitled for bail even though, ¢o-accused
. has already been grarited bail by the High Court.

4.  The leatned counsel for the applicant contended that charge-sheet has already .

been filed in the Court. The applicant is resident of Pandhana District Khandwa
and there is nio likelihood that he will abscond. The co-accused has been enlarged
on bail by this court and the case of present applicant is identical to the case of co-
accused and on the pnnmple of parity, the applicant may be enlarged on bail.

5. Rtis apparent from the record of M.Cr.C. No. 62/07 that an application for
regular bail was filed by co-accused Smt. Jaya Bai in the High Court and the same
was allowed vide order dated 24.1.07 passed by this Court. It is very much clear
from the order impugned that the fact of grant of bail to co-accused by the High
Court was in the knowledge of the Additional Sessions Judge, who rejected the
repeat bail application of the applicant. In the order impugned, it has been stated
that though co-accused Smt. Jaya Bai has been granted bail by the High Court, but
after rejection of first application of the applicant, there is no material change in the
circumstances and o the basis of changed circumstances. only, the applicant could
have been erilarged on bail, therefore, the applicant is not entitled for bail.

6.  Itisvery difficult to understand as to what was the thinking of the Premdmg

Judge behind this order. If, a previous bail application of a person was dismissed on
merits by the Court and thereafter,. the co-accused has been granted. bail by the
higher Court and then another apphcatmn 1s moved before the Court, who rejected

. the previous. bail application, it is dity of the Presiding Judge to considet on the
basis of principle of parity whether the case of applicant is identical to the case of
co-accused or not, This fact has not been considered at all by the Presiding Judge
while deciding the repeat bail appllcatlon of the applicant,

7., Ifanapplication for bail is rejected-on merits by the lower Court and thereafter, - ‘
the bail application of co-accused is allowed by the higher Court, certainly, it amounts

to a material -change in the circumstances. It is a’well settled law as there are so

many citations and I am of* the opinion that every.judicial officer must be aware of °

this principle that ifan accused is granted bail and the case of co-accused is identical,
+ “the co-accused should also be granted bail. Tt has been held in the case of Badri
Nihale and others vs. State of M.P!, that it is a well established principle that
- if an accused has been granted bail and the other accused is similarly placed,

(1) 2006 (1 )"M.P.L.J. 166 : ¢
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he shall also be entitled to grant of bail. It appears that this settled principle has
been ignored by the Presiding Judge in this matter. .

8. Itwould not be a futile exercise to mention at this stage that ifa judictal officer
rejects the bail applications either against the facts of the cases or without any
grounds or against the principles seftled by the higher Courts, it does not mean that
he is an honest judicial officer. Rejection of bail applications in most of the cases
cannot be o criteria of honesty. I must say that if an order or judgment is passed in
bail applications or ather cases against the principles settled by higher Courts and
those principles are known to the subordinate Judges, certainly, it would amount to
contempt of Court also. Dispensation of justice must be according to law and that
too without fear or favour. One should not sit in the Court with pre-notions or
reservations. Therefore, it is not proper on the part of a judicial officer to reject the
bail application against the established principles of law known to him. In the present
matter, it is very much clear that the Presiding Judge of Sessions Court wanted to

 reject the bail application any-how and for that, he tried to mention baseless ground.

9. Thesearlier bail application of the applicant was dismissed by the Sessions
Court and thereafter, the bail application of co-accused Smt. Jaya Bai was
allowed by this Court and on a perusal of casé diary, I found 1hat the case of
Smt, Jaya Bai is totally identical to the case of present applicant Manohar, The

- High Court granted bail to Smt. J aya Bat and thereafter, the repeat bail application

was filed on behalf of applicant Manohar in the Sessions Court, the applicant
ought to have been granted bail by the Sessions Court itself ori the basis of
principle of parity because grant of bail to Smt, J aya Bai was a material change
in the circumstances. If, in the opinion of Presiding Judge, the case of applicani
Manohar was not identical to the case of Smt. Jaya Bai, it should have been -

*disclosed on sound grounds by the Presiding Judge while rejecting the repeat.

application of the applicant. The Presiding Judge has committed a grave error
in writing this fact that even after the ‘bail granted by-the High' Court to co-

-accused Smt. Jaya Bai, there is no matenial change in the circumstances and,

therefore, the accused Manohar is not entitled for bail.

10. Considering all the facts and circumstances, I am of the opinion that the
applicant is entitled for bail. The.application is allowed and it is directed that the
applicant- Manobar shall be released on bail on his furnishing a personal bond in the
sum of Rs. 10,000/ (Rs. Ten Thousand) with a surety bond in the like amount to the

. satisfaction of Chief Judicial Magistrate, Khandwa.
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. SUPREME. COURT OF INDIA
Before Mr. Justice 8.B. Sinha and Mr. Justice Markandey I(a{fu

8 March, 2007
OMKAR PRASAD VERMA ' .... Appellant *
v . \ .
STATE OF M.P. ... Respondent

Penal Code, Indian (XLV of 1860)-Section 376B—Intercourse by public
servant with woman in his custody—Appellant working as a school
teacher-Appellant having sexual intercourse with prosecutrix
studying in Class VII-Prosecutrix became pregnant-Appellant took
her to a hospital at Satna where abortion took place—Prosecutrix
came back herself and claimed to be 13 ¥ years of age-Trial Court
acquitted appellant holding prosecutrix to be above 18 years of age
and being consenting party-High Court convicted appellant under
Section 376B of L.P.C.-Held-376B of LP.C. requires that there
would be consent but the same has been obtained by taking undue
advantage of position as public servant-Custody ‘implies
guardianship—-Custody must be lawful custody within provisions of

_statute or actual custody conferred by reason of an order of Court of
law or otherwise~-When two ingredients are satisfied then whether
the public servant has taken advantage of his official position is
required to be seen—Merely because teacher and student fell in

love would not mean that he had taken advantage of his position—
Intercourse must take place at a place where woman was in custody—

Prosecutrix admitted that intercourse did not take place within
precincts of School but outside School-Ingredients of Section 376B
not satisfied—Appellant acquitted-Appeal allowed.

A distinction must also be made out between an offence of rape as contained
in Section 375 of the Indian Penal Code which is punishable under Section 376 and
an offence of sexual intercourse with a woman in the situations specified in the

aforementioned provisions. The distinction is that whereas under Section 376 (2),

there is no consent at all, under Sections 376B, 376C and 376D, there would be
consent on the part of the prosecutrix but such consent has been obtained by taking

undue advantage of the position as public servant, Superintendent or Member of the .

Management. Sections 376A to 376D, stricto sensu therefore, do not deal with
rape as is understood in its ordinary parlance. '

Consent of a girl, therefore, although would not take the offence outside the

purview of Section 376 (2), but therefor other ingredients thereof must be found to°

be existing.

* Cr.A. No. 293/2007
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- We will assume that the appellant being a teacher of the Government school
was a public servant. But all the students of the school, only thereby, were not in the
custody of the appellant. The expression "custody" implies guardianship A custody
must be a lawful custody. The same may arise within the provisions of the statute or
actual custody conferred by reason of an order of'a court of law or otherwise.

When these two ingredients are satisfied, the third mgredlent, therefore, would
be as to whether the public servant has taken advantage of his official position. If a
student and a teacher fall in love with each other, the same would not mean that the
teacher has taken undue advantage of his official position. Even then, there must be
an indiicement or seduction by a public servant so far as the woman in his custody
is concerned.

Sexual intercourse, therefore, for the purpose of attracting Section 376B of
the Indian Penal Code must take place at a place where the woman was in custody.
In this case, the prosecutrix categorically admitted that the same did not take place
within the precincts of the school but outside the school

(Paras 6, 8, 9, 11 and 12)

Cur.adv.vult.
JUDGMENT. -

The Judgment of ° the Court was delivered by’
S.B. SmHa, J. : Leave granted. . .o

-2, Appellant is a teacher in a gévernment school. Vimala was a student reading

in the said school. She alleged that the appellant had sexual intercourse with her-on
puttmg Ter to fear that she would be failed in her classes. In fact, she was studying
in class VII for three years."A First Information Report was lodged. She became
pregnant. Appellant took her toa hospital at Satna where an abortion took place. In
the meantime. a missing diary was recorded on 1.02.1997. On 11.02.1997, the
prosecutrix herself came back and gave a statement before the Investigating Officer.
She alleged that at therrelevant time she was only 13 % years old.

3. The said allegations wete not found to be correct in the trial. A ﬁndmg of fact
was arrived at by the leamed Trial Judgé that she was a consenting party. She was
found to be more than 18 yeats of age. On the basis of the said findings, it was
categorically held that the accused was not guilty of the offencé of commission of
rape. The learned Trial Judge, however, was of the opinion that as the school, in
questlon was a government school, the appellant was a public servant. The prosecutrix
was a student, and thus, in that capacity, was in his custody and in that view of the
matter he was guilty of commission of an offence under Section 376B of the Indian
Penal Code and sentenced him to undergo 2 years R.I. and a fine of Rs. 1000/- in
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default thereof to undergo sentcnce ‘of 6 months RI An appeal preferred by the

.appellant herein has been dismissed by reason of the impugned Judgment. by the -

High Court .-

4.  The short quesuon which arises for consideration is as to whether in a case of
this nature, Section 376B of the Indian Penal Code is attracted or not.

Section 375 of the Indian Penal Code defines rape to mean :

“Rape. — A man is said to commit “rape" who, exoept in the case
hereinafter- -excepted, has sexual intercourse with a woman under
circumstances falling under any of the six following descriptions :

First. — Against her will.
Secondly. — Without her consent

Thirdly — With Her consent, .W'hen her conseni has been obtained by
putting her or any person in whom she is interested in fear of death
or of hurt.

Fourthly With hcr consent, when the man knows' that he is not her
husband, and that her consent i§ given because she believes that he
is another man to whom she is or believes herself to be lawfully
matried, ‘ )

Fifthly — With her consent, when, at the time of giving such consent,
by reason of unsoundness of mind or intoxication or the
administration by him personaly or through another of any stupefying
or unwholésome substance, she is unable to understand the nature
and consequences of that to which she gives consent.

Sixthly — With or without her consent, when she is under sixteen
years of age."

Section 376-(2) of the Indian Penal Code provides for sentences for different
nature of the oﬁ‘ences falling in the; said category. Section 376 (2)(B) provides for
sentences against public servant who takes advantage of his official positiori and
commits rape on-a woman in his custody as such public servant or in the custody of
a public servant subordinate to him, Section 376 (2)(b) reads as under :

“(2) Whoever:-
(a) ok k

(b) Bcing a public servant; takes advantage of his. official position -
~ . and comrmits rape otia womai in his custody as such public servant
or in the custody of a public servant subordinate to him; or

-fi
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() *** '

@ ***.

(e) ***

(f) ***

(5) *** : -

shiall be pl?nished with rigorous imprisoriment for a term which shall
not be less than ten years but which may be for life and shall also
* be liable to fine". . :

The ingredients of the said provision are :

(i) the accused must be a pubhc servant

(i) he must take advantage of his official posmon,
(iii) he must induce or seduce any woman ;

| (iv) such woman must be in his custody in such capacity or she is in the
custody of public servant subordinate to him; and

(v) he must have sexual intercourse with her which does not amount to the
offence of rape.

5. The Indian Penal Code was amended by Act 43 of 1983 in terms whereof
apart from amending Section 376 itself, various sub-sections were inserted, viz.,
Sections 376A to 376D. All the aforementioned newly inserted provisions were
souglit to deal with such cases which are not covered by Section 376. They have
thus, been inserted to meet a situation which was otherwise not provided for under
Section 376. A new offence against the public servant is created under Sections
376(2)(b), 376B and 376C of the Indian Penal Code. Intercourse by a man with his
wife during separation and by any member of the management or staff of a hospital
with any woman in that hospital would be the offences falling under Sections 376A
and 376D of the Code. .

]

6. A distinction must also bé made out between an offence of rape as contained

- in Section 375 of the Indian Penal Code which is punishable under Section 376 and

an offence of sexual intercourse with a woman in the situations specified in the
aforementioned provisions. The distinction is that whereas under Section 376 (2),
there'is no consent at all, under Sections 376B, 376C and 376D, there would be
consent on the part of the prosecutrix but such consent has been obtained by taking
undue advantage of the position as public servant, Superintendent or Member of the

T Mgmagcnient. Sections 376A. to 376D, stricfo sensu therefore, do not deal with

rape- as is undérstood in its ordinary parlance.
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~ 7. While construing a pénal provision, the rule of strict interpretation shall be
adhered to.

8. Consent of a girl, therefore, although would not take the offence outside the
purview of Section 376(2), but therefor other ingredients thereof must be found to
be existing,

9. We will assume that the appellant being a teacher of the government school

was a public servant. But all the students of the school, only thereby, were not in the

custody of the appellant. The expression "custody" implies guardlanshlp A custody

must be a lawful custody. The same may arise within the provisions of the statute or
- actual custody conferred by reason of an order of a coutit of law or otherwise.

10. In P. Ramanatha Alyars Advanccd Law Lexicon, page 1170, "custody" has
been defined to mean :

"Care keeping; charge (as parent or guardian having custody of
children and minors); imprisonment; judicial or penal safe keeping
(as custody of prisoner); defence from an eneniy; preservation (as
a fleet stationed for the custody of the narrow seas):"

11.  'When these two ingredients are satisfied, the third ingredient, therefore, would
* be as to whether the public servant has taken advantage of his official position. If a
student and a teacher fall in love with each other, the same would not mean that the
teacher has taken undue advantage of his official position, Even then, there must be
an inducement or seduction by a public servant so. far as the woman in his custody
is concerned.
-

- 12>~ Sexual intercourse, therefore, for the purp.ose of attracting Section 376B of
the Indian Penal Code must take place at a place where the woman was in custody.

In this case, the prosecutrix categorically admitted that the same did not take place .

& ", within the precincts of the school but outs1de the school.

13. We, therefore, are clearly of the opinion that the ingredients of the offence
under Sec. 376B of the Indian Penal Code are not satisfied in the instant case.

For the reasons aforementioned, the 'appeajl is allowed. Appellant is on bail. He

is discharged from the bail bond.
Appeal allowed.
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Before Mr. Justice Tarun Chatterjee and
Mr. Justice PK. Balasubramanyan

13 April, 2007 _
MUNICIPAL CORPORATION, JABALPUR & ors. ... Appeliants*
V. ' . '

M/S RAJESH CONSTRUCTION Co. ' .... Respondent

Arbitration and Conciliation Act, (XXVI of 1996)-Section 11-Appointment-
of arbitrator—Respondent entered into contract with appellant for
" construction of Road—Contract containing arbitration clause that
_dispute may be referred to Arbitration Board to be constituted by
Corporation and party invoking arbitration will be required to
furnish security deposit-Respondent filed application for
appointment of arbitrator before High Court under Section 11(6)-
High Court initially directed appellant to invoke arbitration clause—
'Subsequently sole arbitrator appointed by High Court-Held-
Arbitration Clause provided for furnishing Security Deposit—.
Respondent has not furnished security deposit after the appellant
was directed to invoke arbitration clause-Obligation of appellant
to constitute arbitration board could not arise because of failure of
respondent to furnish security deposit-Appointment of sole
arbitrator by High Court not justified on account of non furnishing
of security deposit—As sole arbitrator had already commenced
arbitration proceedings, respondent directed to furnish _"§é:l':curity
deposit as determined by Corporation within 6 weeks—Appellant
“to constitute. Arbitration Board within 3 months—Arbitration
Board shall proceed from the stage sole arbitrator has already
reached-Appeal allowed. )

Having heard the learned counsel for the parties and after considering the rival
submissions made on their behalf and examining Clause 29 of the contract in detail,
we are of the view that the High Court was not justified in appointing a retired Chief
Justice of a High Court to act as sole arbitrator as the same is contrary to clause 29
‘“F the contract. As noted earlier, the High Couirt, by its earlier order dated 7th May ’
2003 directed the parties to invoke the arbitration clause and to appoint an arbitrator

in compliance with Clause 29 of the contract entered into between the parties.
" Tnthis -ca'sc, admittedly, the security has not been fumished »by_fhe }espondeut

" to the Corporation. We, in fact, asked Mr. Sharma, appearing on behalf of the

repsondent to ascertain on the date of the hearing of the appeal, whether the security

-

* C.A. No. 1945/2007 °
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deposit was made or not; On instruction, Mr. Sharma informed us that such security
has not yet been deposited. Such being the posititon even today, we hold that the
* obligation of the Corporation to constitute an Arbitration Board to resolve disputes
between the parties could not arise because of failure of the respondent to furnish
security as envisaged in Clause 29 (d) of the coniract. Therefore, we are of the
opinion, that on account of’ non-furnishing of security by the respondent, the question
of constituting an Arbitration Board by the Corporation could not arise atall.

We direct respondent to furnish the security of a sum to be determined by the
Corporation within six weeks from this date and in the event security determined by
the Corporation is furnished within the time mention herein earlier, the Corporation
shall constitute an Arbitration Board in.compliance with Clause 29 of the contract, It
is’ directed that the Arbitration Board shall proceed from the stage the learned

Arbitrator appointed by the High Court had already reached. '

(Piras 12, 14 and 16)
Cases Referred :

Datar Switchgears Ltd. v. Tata Finance Lrd. (2000) 8 SCC 151; Punj Llyods
Ltd. v. Petronet MHB I1d. (2006) 2 SCC 638.

Cur.advvult.
JUDGMENT

The  Judgment of the Court “was  delivered- by
TARUN CHATTERIEE, J, : Delay Condoned. Leave granted.

This appeal is directed against the judgments and.final orders dated 29th July
2004 and 8th April, 2005 passed by a leamned Judge of the High Court of Madhya
Pradesh at Jabalpur in M.C.C. No. 3295 of 2003 and M.C.C.No. 1579 of 2004. By
the order dated 29th July 2004, learned Judge of the High Court appointed
Mr. Justice B.C. Verma, a retired Chief Justice of the Punjab and Haryana High
Court, as sole arbitrator to adjudicate upon disputes between the appellants and the
respondent herein. The order dated 8th April, 2005 passed in MCC No, 1579 of
2004 is under challenge as the application for review-and/or recall of the order dated
29th July 2004 at the instance of the appellants was also Tejected.

2. Notice was issued on the application for condonation of delay and also on the -
special leave petitions by this court on. 12th September 2005. After exchange of -

affidavits an order was passed by this court on 5th January 2007 in which one of us
was a party. The said order of this court may be relevant for our decision which is as
follows :. ‘ o ' ‘ '
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"Having regard to the facts of the case, we suggested to the parties
that the Municipal Corporation may be directed by this Court to
constitute a Board of Arbitrators under Clause 29 of the Agreement
without any preconditions. Such an appointment should be made
within. three weeks from this Court's order and the Board of
Arbitrators will take up the matter from the stage at which it has
reached before the Arbitrator appointed by the High court. The
Board of Arbitrators shall thereafter conclude the proceedings within
sm months." :

Howcver, this suggestion of this court made on 5th January 2007 was not
accepted by the respondent and for that reason, we heard the appeal on merits.

3. The appclla.nts floated a notice inviting tender for construction of a road. F inally,
half of the job was awarded to the respondent by entering into a contract on the
same terms and conditions as contained in the tender, The tender contained various
clauses; one amongst the same being Clause 29 which pertained to arbitration in
case any dispute arose between the parties and reads. thus :-

“Except as otherwise provided in this contract all questions and
disputes relating to the meaning of the specifications, drawing and
instructions herein before mentioned and as to thing whatsoever, in = -

‘any way arising out or relating to the contract, designs, drawings,

- specifications, estimates concerning the works or the execution or
failure to execute the same, whether arising during the progress of
the work or after the completion or abandonment there of shall be
referred to the City Engmeer in writing for his decision, within a -
period of 30 days of such occurrence. Thereupon the City Engineer
shall give his written instructions and/or decisions within a period of

> 60 days of such request. This period can be extended by mutual
consent of the parties,

- Upon receipt of written instructions of decisions, the parties shall
promptly proceed without delay to comply such instfuctions or
decisions. If the Clty Engineer fails to give his instructions or,
decisions in writing within a period of 60 days or mutually agreed

~ time after .being requested if the parties arc aggrieved against the
decision of the C.E., the parties may withiti 30 days prefer an appeal
of the M.P.L., Com who shall afford an opportunity to the parties
of being heard and to offer evidence in support of his appeal. The.
M.P.L. Com. will, ‘give his decision within 90 days. If any party is
not. satisfied with the decision of the M.P.L. Com. ke can refer -

such disputes for arbitration by an Arbitration Board to be constituted
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by the Corporation which. shall consist of three members of whom
one shall be chosen from among the officers belonging to be Urban
Administration and Development Department not below the rank

of B.E. one Retired Chief Engineer of any Technical Department
and City Engineer Nagar Nigam Jablapur.

The following are also the terms of this contract, namely, :

(a) No person other than the aforesaid Arbitration Board
constituted by the Corporation (to handle cases of all Technical
Departments) shall act as Arbitrator and it for any reason that is
not possible the matter shall not be referred to Arbitration at all.

(b) The Corperation may at any time effect any change in the
personniel of the Board and the new members or members appointed
to the Arbitration Board shall be entitled to proceed with the
reference from the stage it was left by his or their predecessors.

(¢) The party invoking arbitration shall specify the dispute or
disputes to be referred to arbitration under this clause together with
the amount or amounts claimed in respect of each such dispute(s).

(d) Where the party invoking arbitration is the contractor no
reference for arbitration shall be maintainable unless the contractor
furnishes a security deposit of a sum determined-according to the

table given below, and the sum so deposited shall on the determination -

of arbitration proceeding, be adjusted against the cost, if any awarded
by the Board agdinst the party and the balance remaining after
such adjustrient or in the absence of the such cost being awarded
the whole of the sum shall be refunded to him within one month
from the date of the award.

Amount of Claim Rate of Security Deposits

For claim below Rs. 10000/- 5% of amount claimed

For claim of Rs. 10000/
and above but below

3% of amount claimed subject
to minimum of Rs. 500/-

Rs. 1,00,000/-
For claims of Rs. 1,00,000/- 2% of the amount claimed
and above . subject to a minimum of

Rs. 3000/.-
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(e)
®
(2)

(Underlining is ours)
Reference to sub-clauses (€) to (h) of the' Arbitration Clause 29 would not be

necessary in view of the fact that the said sub-clauses are not reqwred to be considered
for decision and accordingly are omitted.

4. In 2002, the respondent filed an application ‘under Section 11(6)(e) of the
Arbitration and Conciliation Act 1996 (hereinafter called the. "Act“) in the High
Conrt of Madhya Pradesh at Jabalpur secking appointment of ai: arbltrator to
adjudicate upon disputes between it and the appellants, which came to be registered
as M.C.C. No. 285/2002. By an order dated 7th May 2003, a learned Tudge of the
High Court allowed the application directing the appellant, Mummpal Cogporauon, to -
invoke the arbitration clause and appoint an arbitrator in compliance with Clause 29
of the contract at the earliest to resolve the disputes between the parties. The leamed
Judge directed :

"In view of the aforeszud c1rcmnstances the application filed by th
“applicants under Section 11(6)(c) of the Act is hereby allowed. The .

* respondents are directed to invoke the arbitration clanse 29 and’it is
directed that as early as possible the arbitrator be appomted to resolve
thedlspute between the apphcant and the regpondent 1nos. l and 2 "

(Underhnmg is ours)

A bare perusal of this d1rect10n made by the High Court, while allowmg the
application under Section 11(6)(c) of the Act, would clearly indicate that the

"Corporation was directed to invoke the arbitration clause and appomt an Arbitration

Board in compliance with Clause 29 of the contract. In-that view of the matter, we _
examined Clause 29 of the contract and its sub clauses in detail from which the
foIIowmgs emerge ! "

() No reference for arbitration shall bé maintainable unless the..
contractor furnishes.the security deposit of a sum determined as
per the table given in sub-clause (d) of the contract by the
Corporation. : . e

" (II) Obligation of the Corporation would arise to constitute an
Arbitration Board only after the security dep051t is determmed by
the Corporation and deposited by the contractor.
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(IT) The Corporation shall constitute a Board called 'Arbitration
Board' for arbitration which shall consist of three members of whom
one shall be chosen from among the officers belonging to the Urban
Administration and Development Department not below the rank
of B.E, one Retired Chief Engincer of any Technical Départment
and City Engineer, Nagar Nigam, Jabalpur; subject to compliance
of (I) and (II) as noted herein above.

At the risk of repetition, we may reiterate that the High Court while Allowing
the application under Section 11(6)(c) of the Act directed appointment of the Arbitrator
in terms of Clause 29 of the contract, which contained the aforesaid provisions.

3. Itmay be kept on record that, on instruction, Mr. Ranjan Mukherjee, appearing
on behalf of the Corporation, submitted that the Corporation was ready and willing
to constitute an Arbitratiori Board in compliance with Clause 29 of the contract
without any reference being made to the Chief Engineer, or in case of failure of the
Chief Engineer to take decision or give instruction in writing to file an appeal before
MPL Com. and that the Arbitration Board shall proceed from the stage at which the
learned Arbitrator, appointed by the High Court, had already reached.

6.  Keeping in mind the afqreéaid stand taken by the Corporation, we shall now
consider whether the High Court was justified in appointing a retired Chief Justice
of a High Court as the sole arbitrator to resolve the disputes raised by the parties.

. 7. Seeking enforcement of the order of the High Court dated 7th May 2003,

+ invoking Clause 29 for appointment of an arbitrator, the respondent filed another
application being M.C.C. No..3295/2003. By the impugned order, as noted herein
earlier; Mr. B.C. Verma, retired Chief Justice of Punjab and Haryana High Court
was appointed by a learned Judge to act as an arbitrator to adjudicate upon the
disputes between the partics. '

‘8. Aggrieved by the aforesaid order of the leamed Judge of the High Court, the
appellants filed a review application before the High Court, which by the subsequent
order dated 8th April, 2005 passed in M.C.C. No. 1579 of 2004, which is impugned
in Special Leave Petition No. 19333 of 2005, was rejected. Feeling aggrieved by the
aforesaid orders, this appeal has been filed by the appelllants. .

9. Wehave heard the learned counsel for the parties and gone through the material
put on record in detail. At the outset, it is necessary for us to examine Section
11(6)(c) of the Act, which reads as under : :

"11. Appointment of arbitrators :
(1...

i" July-Ind-07[First]
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(6) Where, under an appointment procedure agrecd upon by the
parties, -

{a) A pan;y fails to act as réqtiired under that procedure; or

(b) The i)artics, or the two.appointed arbitrators, fail to reach-an
agreement expected of them under that procedure; or

(c¢) A person, including an institution. fails to perform any furiction
entrusted to him or it under that procedure, '

A party may request the Chief Justice or any person or mstxtutlon
demgnated by him to take the necessary measure, unless the
agreement on the appomtment procedure provxdes other means for
securing the appointment.’

(Underlining is ours)

10.  Section 11(6)(c) says that in case one of the parties to the arbitration agreement
fails to perform any function entrusted to it, the other party shall have the right to
approach the appropriate forum to take necessary measure in that regard. However,
this provision also says that in a situation where the arbitration agreement provides
for other measures for securing the appomtment of an arbitrator, the same shall be
followed. .

11. It was contended by Mr. Ranjan Mukherjee leamed counsel appearing for the
appellants, that it was not open to the ngh Court to appoint an arbitrator withouts
complying with Clause 29 of'the contract. According to him, as noted herein earlier,

the High Court by its own order dated 7th May 2003 directed appointinent of an

arbitrator-in compliance with Clause 29 of the contract which clearly provides a .

procedure for appointment of an arbitrator and also indicates who shall be appointed
arbitrator and how he shall be appointed. Mr. Mukherjee had brought to our notice
that Clause 29 of the contract clearly stipulated that no person other than the
Arbitration Board constituted by the Corporation would act as arbitrator provided
that the party invoking arbitration clause furnishes a security deposit of a sum
determined according to the table given in the contract itself. After such determination
and on deposit of the said sum by the party invoking arbitration clause, it would
become the duty and obligation of the Corporation to constitute an Arbitration Board

as prowded in Clause 29 of the contract. Accordingly, Mr. Mukherje¢ contended

that since the High Court by its earlier order dated 7th'of May, 2003, having directed
the parties to invoke arbitration clause in compliance with Clause 29 of the contract,
it was not open to the High Court to appoint a retired Chief Tustice of a High Court
as an Arbitrator before the respondent had furnished security and before
determination of the amount of security by the Corporation, as provided in Clause 29
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* “was also placed by Mr. Sharima on 'fliéf'cgse of Purj Llyods Ltd v. Petrarie;z_‘_;.j\iiIgB -
L1d?, Relyitig on the aforesaid two decisions, Mr. Shatma invited us to re-consider - .

. .Municipal Corporation, Jabalpur v. M/s Rajesh Co}zs&uction Co., 2007

(d) of theé contract, which clearly says, as noted hetein éarlier, that no refefence for .

arbitration shall be maintainable {mlgss the contractor furnishes the security ﬂcp‘bsit
of a sum' determined by the Corporation. Mr. Mukherjeg, therefore, contended that
the High Court was not j ustified in appointing a retired Chief Justice of a'High Court

to.dct aS.an Arbitrator over looking Clanse.29 (d) of the contract and also without

considering the fact that obligation of the Corporation to appoint an- arbitrafor to.
resolve a dispute between the ,pzi;fi}ag_'would ‘only drise-when the contractor had
furhishied sgcurity which was 16 be-détermined by the Corporation. A

leamedcounsel appearing for the respondent. According to him, no interference
can tie made with tlie impugned order since the High Court was fiilly justified in -

appoiiiting an-arbitrator in the mariner it had done, In this connection reliarice was
placed on the case of Datar Switchgears Lid. V. Tata Finance Ltd?!. Reliance

the submission of Mr. Mukherjee arid to"dismiss the prcsenit-appea.

" 12. Having heard the ‘lca’méti;coiinsel for the partics and after considering the

o

tival submissioris made on their behalf and examinirig, Clause 29 of the contract in .

detail, we are of the view that the High Court was notjustified in appointing a tefired
Chibf Justice of a High Court t6 act as sole arbitrator as the same is. contrary to
Clause 29 of the éontract. As noted carlier, the High Court, by its earlier order dated

“-7th'May 2003 directed the parties o invoke the-arbittation clause ang to.appointan -
arbitrator in corapliance with Clause 29 of the contract. entered into bei:w‘_:_ér__l'fthq. K

'-pgi'rt'ies; PR . : - 4 LR .
- 13, Clause 29 specifically stipulates, as indicated Herein earlicr, that if any dispitte,
“afises betwéen the partics, the party secking invocation of the arbitration ¢lause,
shall first approach the Chief Engineer and on his failuré to:arbitrate the dispuite, the
party aggrieved may file an appeal to MPL Com. failirig which, the Corporation
- shall constitute an Arbitration. Board to resolve the. disputes in the manner indicated

Thlssubnussmn of Mr. Mukligrige was seriously contested by Mr. Aniit Sl.'f .

in Clause 29. However, before doing: 5o, the party invoking arbitration clﬁusé‘ is-

required to furnish sécurity of'a sum'to be determined by the Corporation. .

14. “In this cas¢; admittedly, the secutity has not béen furished by the respondent

to the Corporation. We, in fact, asked' Mr.Sharma, appearing on behalf of the
respondent to ascertain on the date of thé hearing of the appeal, whethir the security

deposit was made or not. On instriction, Mr. Sharma informeéd us that suchsecurity, - -

. has not yet been deposited. Such being the-position &ver today, we hold that the

obligation of the Corporation to constitufe an Arbitration Board to resolve disputes

between the parties could not arise becausé of faiture of the. respondent to furnish .*

(1) 2000(8) SCC 151, (2) 2006(2) SCC 638,

' :!;" '
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security as envisaged in Clause 29(d) of the contract.. Therefore we are of the
opinion, that on account of non-fiirnjshing of security bythe-respondent, the question
of constituting an Arbitration Board by the Corporation could not arise at all.
Accordingly, we hold that the High Court was not justified in appointing a retired
Chief Justice of a High Court as Arbitrator by the impugned order.

15. 1Itis not disputed before us that the learned Arbitrator appointed by the High
Court has alrcady commenced the arbitration proceeding. Mr. Mukherjee, appearing
on behalf of the Corporatiory, on instruction, had submitted before us that they shall
constitute an Arbitration Board as soon as the respondent furnishes security in terms
of Clause 29(d) of the contract and if any direction is given to the Arbitration Board

‘to proceed from:the stage the Jeatned Arbitrator had already reached, that would

not be objected to. That is to say, Mr. Mukhetjee contended that the Arbitration
Board miay be directed to take over'the arbitration proceedings from the stage the
leamned Arbitrator had alréady reached.

16. Such being the stand taken by the Corporahon, we direct the respondent to
furnish the security of a sum to be determined by the Corporation within six weeks
from this date and in the event security determined by the Corporation is furnished

. within the time mentioned herein earlier, the Corporation shall constitute an Arbitration
Board in compliance with Clause 29 of the contract, It is directed that the Arbitration

Board shall proceed from the stage the leamed Arbitrator. appointed by the H1gh
Court had already reached. '

17. Thatapart,Ithastobekeptmmmdtbatltmalwaysthedutyoftheeourtto o

construe the arbitration agreement in a manner so as to uphold the same. Therefore,
we must hold that the High Court ought not to have appointed an arbitrator in a
manner, which. was mconslstant wrth the arbltratlon agreement. : :

18. Before’ partmg with this Judgment, we w111 be failing in our duty if we do not

. consider and deal with the decisions-cited by Mr. Sharma appearing on behalfofthe

respondent, First decision relied ofi by hith was Datar Switchgears Lid. case (supra).

It is difficult to understand how the said decision would be of assistance to ‘Mr.
Sharma. In this decision, this Coutt- was dealing with a case falling under Section
11(6) of the Act where no timé limit is prescribed, whereas time limit of 30 days is

prescribed under Section 11(4) and | (5) of the Act, In that context, it was held Bythls

court that if one party makes 4 demand for appomtment of an arbitrator to the
oppos1te party and the lau‘er does not make an appomtment within 30 days of demand,
the right of appointment 6f arbltrator does not get automatlca.lly forfeited aﬂer expiry
of 30 days. This Court held that under Section 11(6), if the-opposite party has.not

" made an appointment within 30,days of deriand, the right to hake appointmert is

not, forfeited but still continues! Howeve;. the right .of the opposite party ceases
when an apphcatmn under Sectlon 11 seeking appomtment of an arbitrator is filed.
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This is not the factual situation in the present case, nor are we concerned with this
aspect in the present case.

19.  So far as the case of Punj Llyods Ltd (supra) is concerned, it 1s true that this

 decision of this Court was rendered by a bench of three Judges which affirmed the
decision in the case of Datar Switchgears Ltd. (supra). Since we are not concerned
in the facts and circumstances of the present case with the question decided by this
Court in the aforesaid two decisions, we are unable to rely on the decisions.

20.  For the réasons aforesaid, the order datd 29th July 2004 which has given rise
ta Civil Appeal arising out of Special Leave Petition No. 19332 of 2005 is set aside
and we direct the Corporation to constitute an Arbitration Board in terms of Clause
29 within a period of three months from this date, provided the respondent firrnishes
security in terms of the table provided in Clause 29(d) of the contract, as determined
by the Corporation within a period of six weeks from this date. We, however, make
it clear that in view of the stand taken by the Corporation, as noted herein ealier, the
" Arbitration Board shall commence their b'rocecdings from the stage the arbitrator
appointed by the High Court had already reached.

21.  Since we have set aside the order dated 29th July 2004, Civil Appeal arising
out of special Leave petition No. 19333 of 2005 filed against the order dated 8th
April, 2005 has become infructuous, )

22, The Appeal is disposed of in the manner iﬁdicated above. There will be no
order as to cests, ' : _
Appeal disposed of.

g 'SUPREME COURT OF INDIA

Before Mr. Justice Dr. Arijit Pasayat & My. Justice D.K. Jain
- 19 June, 2007
STATE OF M.P, : ... Appellant*
V.
CHAMRU @ BHAGWANDAS etc.etc. ' .... Respondents

Penal Code, Indian (XLV of 1860)-Section 300-Murder—Three persons
were killed and two children were badly injured-Incident took
place in the dead hours of night-Incident alleged to have been
witnessed by two injured children and one girl whe was staying in
the same house-Trial Couit relying on Test Identification Parade
and statements of children convicted respondents and imposed
death penalty on one respondent and awarded lifé _sentence to

* Cr. A. No. 743-744 of 2002
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* anothei respondent-High Court on reférence under Section 366 -
-of Cr.P.C. acquitted the respondents—Held-Witnesses admitted °
that respondent was known to them as "Pathar Phodane Wala' as
.he had worked in' their house for construction of room-Identity of
* responderit not disclosed in the F.I.R.—Witnesses admitted that
photo of respondent was shown to them prior to holding of Test
‘Identification Parade-Blood stains found on cloth were so small
that they were not sufficient for serological examination-As photo
of respondent was shown therefore, it took away the effect of Test
Identificition Parade-Acquittal of respondents by High Court
proper—Appeal Dismissed. :

. In support of the appeal, learned counsel for the appellant-State submitted
that the approach of the High Court was erroneous. Merely because the child
‘witnesses, who were over-powered by the grief of seeing four murders before their
own eyes, made omission to state the name of the assailants that should not have
been treated as vital. Defective investigation cannot be a ground to discard credible
evidence, ; '

" We find that it is not merely a case of non-mention of the names. Undisputedly,
the photographs of accused Chamru were shown to two of the child witnesses
before the Test Identification Parade. That took away the effect of the Test
Identification Parade. I.earned counsel for the appellant has referred to the evidence
of PW-3 to contend that she was not shown the photographs. Even a bare pemsal
of her evidence in court shows that she was not a credible witness and was tutored.
‘She has categorically stated that she knew the accused by name. As noted abbve,‘
her evidence also shows that she was tutored. For example, the voltage of the bulb
which was supposed to lighted at a distance of about 200 yards was stated to have
been seen by her. Most of her statements in court were exaggerations and
embellishments. Secondly, most of the vital facts were not stated during investigations.

(Paras 9 & 10)

_ Cun advvult.
J UD.G_MENT ’ ’

The ° Judgment of the Court was delivered” by
Dr. Aruny PAsavar, J. :— Challenge in these appeals is to the judgment rendered by
a Division Bench of the Madhya Pradesh High Court, Jabalpur directing acquittal of
the respondents. The Trial Court had found the accused Chamru guilty of offences
punishable under Sections 302, 307 and 324 of the Indian Pénal Code, 1860 (in short
‘the IPC ). He was awarded death penalty for the quadruple murders. Accused
Geetabai was awarded life imp‘riéonmeﬁt for offence puriishable under Section 302
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. ‘_ read w1th Sectlon 34 IPC along with sentence of fine. They were ‘both sentended to

- ten years' rigorous imprisonment and three years' rigorous imprisonnient on the

other two heads of charge along with various sums of fine. Both accused challenged -

their conviction and sentence and filed appeals. The Trial Court made a reference to
Section 366 of the Criminal Procedure Code, 1973 (in’short 'the 'Code’) for

" confirmation of the death sentence. The High Court found the prosecution version

10 be not cogent and credible and directed acqmttal It may be noted that there was

- 4 gruesome murder of four persons. Two of them were minors. Though the High ,

Court was conscious of this fact, yet, it found the evidence of the witnesses to be
not credible and cogent and, patently unreliable and, therefore, directed acquittal.

2. The prosecution version in a nutshell is as follows : °

Sometime prior to this incident, deceased Ramkishan and his wife
deceased Anita were given three acres of land by the latter's father
Sevaklal (PW-5). Since then Ramkishan lived in the farmhouse
along with his wife and four minor children, namely, eldest son Kapll, :
agéd about 12 years, daughter Keerti, Son Bantu anid the youngest
child Preeti, aged about 7 years. This land was earlier cultivated by
Gendalal, the father-in-law of Sevaklal (P.W.5) and after the death
of Gendalal, his sons' Mangdu and his wife accused Geetabai
continued in' possession. These fields were later taken back from
Mangdu by Sevakial and out of it, 3 acres were given to his daughter
deceased Anita and one acre was given to Gendalal's widow, who
sold it off for her- daughter's marriage. This had enraged Geetabai
and her husband who used to abuse Anita and her husband
Ramkishan. After her husband's death Gectabai had developed
friendly relations with accused Chamru, and the two of them
perpetrated this dastardly crime in furtherance of their common
intention. '
3. Both accused Chamru and Geetabai went to the house of Ramkishan at the
dead of night and Chamru hacked Ramkishan, his wife and children one by one
while théy were sleeping in their courtyard. Two of the children namely, Keerti
(P-W.3) and Bantu (P-W.7) were badly injured, but they could be saved after prolonged

o hospitalisation. These two children,-and Ramkishan's nicce Indu Patel (PW-8) who

was on a visit to his place, are said to have witnessed the crime,

4.  The first information report (Ex.P-4) was lodged next morning by village Patel
Bhupatsingh (P.W.2). This set the investigation in motion, Dr. A K. Yadu (P.-W.9)

' * performed the-autopsy and Ex.P/17-A to Ex.P-20-A are the postmortem reports.

He testlﬁed that all tHese persons died a homicidal death.

~ .
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On completion of investigation, charge-sheet was filed and the accused faced trial.
The Trial Court placed reliance on the identification made by Keerti, PW-3, Bantu,
PW-7 and Indu, PW-8 for the purpose of recording conviction. All the three were
child witnesses. It was claimed by the prosecution at the Test Identification Parade
(in short 'the T.I. Parade') that they had identified the accuséd Chamru. Finding
their evidence to be cogent and credible, the Trial Court recorded the conviction and
sentenced the accused, as noted above. ' ' .

6. In support of the appeal before the High Court, it was highlighted by learned
counsel appearing for the accused persons that the Test Identification Parade was
nothing but a farce. The accused was shown fo the witnesses before the T.1. Parade
and this was accepted by the witnesses. Additionally, the evidence of PW-3 was not
worthy of acceptance because of apparent contradictions. Learned counsel for the
State supported the conviction and stated that when four persons, including two
" children have lost their lives, such technicalities should not stand o the way of
convicting them. : S

7. The High Court considered the evidence and noted that the accised was not
a stranger to the children. In fact, they admitted that he had worked at their father's
house in connection with the construction of a room. They also admitted that they
had known him as "Pathar Fodne Wala". In spite of this, there was no mention about

identity of the accused in the statements made during investigation. In addition, if ,

they knew the accused, there was no question of any Test Identification Parade.
The High Court recorded the following findings after analyzing the evidence :

"We have carefully gone through the evidence and documents on
record and we must say that the arguments advanced by the learned
defence counsel cannot be said to be without substance. We accept
the evidence of Indu (P.W.8) that she had dodged the assailant and
somehow escaped into the kitchen. We are also prepared to accept
her testimony that she had dodged the assailant and somehow
escaped into the kitchen. We are also prepared to accept her
testimony that she had seen the assault from her place of hiding.
But that she had recognised the assailant to be this accused Chamru
is a difficult pill to swallow. There is much force in the argument
that if she had really recognized the accused that night, she would
not have hesitated in disclosing it to the villagers and to the police
when they arrived on the scene. She: would not have told the village
Patel that some stranger had attacked these people.

The same criticism applies to Keerti (P.W.3) and Bantu (P.W.'?).'
Bantu in fact was assaulted while he was asleep. He admitted this
in para 11 of his cross examination. He woke up after the blow on
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his neck, but pretended to be asleep even after the attack on him.
He must have been taken as dead to have been spared by the
assailant after a single blow. Bantu was a-child aged about 7 years.
He must have been too dazed and frightened to be able to
understand what was happening. It appears tousto be highly unlikely
that he recognized the person who was hacking his near and dear
ones one after the other. We are unable to accept his claim that he
had recognized Chamry that night. Had this been true, he would
have told the Village Patel and others that the "Pathar Fodne Wala"
had committed the crime. The fact that he did not do 50 goes to
show that he could not recognize the assailant that night.

This significant omission appears in the statement Ex D.3 made by
‘Keerti (P.W.3) also before the Police. She says that accused
Chamru was very well known to her by face whom she knew as
the “Pathar Fodne Wala" who had worked for her father. Then
what prevented her from disclosing his identity to the witnesses
and the police when they arrived on the spot ?

We also agree with the contention of the learned defence counsel
that the identification proceedings held by 8.D.M.Shri Patel (PW.1)
were only a farce. Both Bantu (P.W.7) and Indu (P.W.8) admitted
in cross-examination that the Police had shown them the photograph
of Chamru. This would render the entire proceedings as useless.
And conviction cannot be based on such evidence"..

8. Though it was pointed out by the prosecution that there were blood stains on
the clothes, the High Court found that they were so small that they were not found
sufficient in relation to Serological examination. The High Court noted with anguish
that there was cold blooded murder of four persons including two children; but the
deficient manner in which the investigation was carried out, left much to be desired.

9. Insupport of the appeal, leamed counsel for the appellant-State submitted that

the approach of the High Court was erroneous. Merely because the child witnesses,

who were over-powered by the grief of seeing four murders before their own eyes,

made omission to state the name of the assailants that should not have been treated
" as vital. Defective investigation cannot be a ground to discard credible evidence.

10.  We find that it is not merely a case of non-mention of the names. Undisputedly,
the photographs of accused Chamru ‘were shown to two of the child witnesses
before the Test Identification Parade. That took: away the effect of the Test
Identification Parade. Learned counsel for the appellant has referred to the evidence
of PW-3 to contend that she was not shown the photographs. Even a bare perusal

Ty,
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of her evidence in court shows that she was not a credible witness and was tutored.
She has categorically stated that she knew the accused by name. As noted above,
her evidence also shows that she was tutored. For example, the voltage of the bulb
which was supposed to be lighted at a distance of about 200 yards was stated to

. have been seen by her.” Most of her statements in court were exaggerations and

embellishments. S econdly, most of the vital facts were not stated during investigation.

H. Itis of significance to note that in her -evidence, she stated that Indu, PW-8
was also assaulted by the assailants. This is clearly contrary to the ‘prosecution

version. All other witnesses, who claimed to be eye-witnesses, have categorically -

stated that PW-8 had managed to go away and had seen the occurrence from
behind the screen. That was also theé version of Indu (PW-8). That being so, the
version of PW-3 that she was also attacked, is clearly a vuinerable point so far as
the prosecution case is concerned. :

12.  Inthe ultimate analysis, the judgment of the acquittal passed by the High Court
does not suffer from any infirmity to warrant interference. The appeals are,
accordingly, dismissed, - :

Appeal dismissed.

FULL BENCH

Before Mr. A.K. Patnaik, Chief Justice, Mr. Justice S.K. Kulshrestha
Mr. Justice A.M. Sapre, Mr. Justice K.K. Lahoti & Mr, Justice S.8. Kemkar
10:April, 2007

M.P. STATE CO-OPERATIVE‘DAIRY FEDERATION & ors. ... Appellants*

V. .

MADAN LAL CHOURASIA _ ... Respondent

Constitution of India, Article 12-State~Question whether M.P. Cooperative
Dairy Federation Limited is a State or not referred to Larger
Bench-Body financially, functionaily and administratively
dominated by or under the control of Govt. is a State—Held-Work
of Federation relates to economic development of farmers engaged
in production and sale of milk-Processing of milk and milk products
and economic development of farmers carrying business of sale of
milk is part of functions of welfare State—90% of share capital of
federation held by Govt.—In 2003 Rs. 9,96,50,024 given by way of
grant-in-aid by Govt. thus federation financially dominated by

' Government—Vast powers including to appoint, dismiss, suspend

* W.A. No. 212/2007 {J) . '
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federation employees vest in Board of Directors majority of which
nominated by Govt.-Managing Director appointed by Govt. and
works under control, directions and guidance of Board of
Directors—General Assembly of Federation also dominated by
Board of Directors thus, Federation dominated and controlled by
Govt. administratively and functionally-Federation is a State within
meaning of Article 12-Writ Petition maintainable-Judgment
passed by Full Bench in case of Dinesh Skarma overruled.

In the opinion of the majority judges in the case of Pradeep Kumar Biswas
(supra), therefore, for determining whether a body is to be considered to be 'State”
within the meaning of Article 12 of the Constitution, the Court in'the light of facts
established has to find out whether the body is financially, functionally and
administratively dominated by or under the control of the Government and whether
such control is pervasive ? . -

Bye-law 3.1 of the Bye-laws of the Federation states that the main object of
the Federation comprised of conducting various programmes of manufacture,
collection, processing, distribution and sale of milk and milk products for the economic
development of the farmers and for developing and safeguarding the milk business;
milk producing animals and for the economic development of the groups engaged in
milk production’ and spreading and developing other joint activities. Bye-law 3.2
states that for accomplishing the object indicated in bye-law 3.1, the Federation will

perform various other functions mentioned therein. It is not necessary to refer the -

functions of the Federation stated in bye-law 3.2 of the Bye-laws of the Federation
as the main object of the Federation discussed above clearly show that the work of
the federation relates to economic development of farmers, who are engaged in
production and sale of milk in the State of Madhya Pradesh and this work has been
taken up by the State Government through the agency of the Federation because
development of milk and milk products and economic development of farmers carrying
the business of sale of milk and milk products are part of the functions of a welfare
State. .

Bye law 4.0 of the Bye-laws of the Federation is titled 'fund and securities'
and bye-law 4.9 states that the authorized share capital of the Federation is Rs. Ten
Crores and bye-law 4.9.1 states that the Board of Directors will, from time to time,
issue shares to Milk Unions and will take the amount from them in prescnbed time:.
From the statement of détails of share capital from 1991-92 to 2005-06 filed by the
learned counsel for Federation, we find that from 2001-2002, out of total subscribed
share cap1ta1 of Rs. 1,96,60,000/- (Rs. One Crore Ninety Six Lakhs Sixty Thousand),
Rs. 1,77,10,000/- (Rs One Crore Seventy Seven Lakhs Ten Thousand) has been
subscribed by the Government of Madhya Pradesh, Rs. 2,90,000/- (Rs. Two Lakhs

-
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Ninety Thousand) has been subscribed by the Government of India and Rs. 16,60,000/
- (Rs. Sixteen Lakhs Sixty Thousand) has been subscribed by the different Milk
Unions. Thus, more than 90% of the share capital of the Federation since the year
2001-2002 is held by the Governiment. Moreover, the balance-sheets of the Federation
ason31.3.2001,31.3.2002 and 31.3.2003 showthaiﬂleglantsm-mdtoﬂle Federation
given by the Govennnent were Rs. 7,08,72,211/- (Rs. Seven Crore Eight Lakhs

_Seventy Two Thousand Two Hurndred Eleven), Rs. 5,90,80,211/- (Rs. Five Crore

Ninéty Lakhs Eighty Thousand Two Hundred Eleven) and Rs. 9,96,50,024/- (Rs.
Nine Crore Ninety Six Lakhs Fifty Thousand Twenty Four).

In respect of the financial control, thic case of the Federation is similar to the
case of the "CSIR" in Pradeep Kuiar Biswas (supra) and "the Corporation
Virendra Kumar Srivastava (supra) in which the Supréme Court has held that the
CSIR and the Corporaticn are financially dominated by the Governmerit. Accordingly,

we hold that-the Federation is financially dominated by the Government.

‘Under bye-law 27 of the Bye-laws of the Federation, vast powers have been

vested in the Board of Directors of the Federation including the power to appoint,

'dnsxmss suspend and regulanze the services of the employees of the Federation:
_such as Managers, Secretaries, Officers, Clerks and to fix their powers, duties, -

wages and allowances. The Bgard of Directors of the Federation’ appear to have
under the bye-laws of the Federation over all administrative powers and since the
majority of the Board of Directors are nominees of the State Government and the

. ‘Central Governthent as representatives of their iéspective departments and not as

experts as contended by Mr. Singh, we hold that the administrative control of the
Federation i is with the Government. :

It will Thus be clear that the Managing Director is not only appomted by the
State Government but is also under the control, direction and guidance of the Board

-of Directors, which is dominated by the Government hominee. Hence, day to day

functioning of the Federation is also contrelled by the Government through the
Managing, Director and the Board of Directors of the Federation. Bye law 2.4 on
which Mr. Nair relied defines the expreésxon "Managing Director' as used in'the Bye
laws of the Federation to be a person appointed under Section 49-D. of the Act, who
is subject 'to the supenntendence control -and direction of the Chairman of the
Federation.has been entrusted with workmg of the iederation by the Board of

.Diréctors and therefore, the elected Chairman .of the Federation will have some

control ori the Managing Director of the Federation, In otir considered opinion this

- control of the Chairman will not réduce the control 6f the State to whom he owes his
appiontment and/or the Board of Directors from whom he derives hls ‘powers to

carry on admlmstratxon of the- Federatlon : ,
' Bye law 18 states that the General Assembly will c0n51der the subjects
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mentioned therein and these are mamly the budget- and programme presented by the
Board of Dircctors, the annual financial report placed by the Board of Directors of
the Federation, the distribution of profits-and decisioni on the andit application and

audit removal report of the Board of Directors. These provisions relating to the )

_ General Assembly of the Federation show that the General Assemnbly was also
dominated by the Board of Directors. As the Board of Directors is.dominated by the
nominees, of the Government, the General Assembly will also take decisions in its
‘meeting in the manner as desired by the Govemiment. Hence, the Federation is also
-dominated and controlled by the Government administratively and functionally as in:
the case of Pradeep Kumar Biswa and Virendra Kumar Srivastava (supra).

On a reconsideration of the facts as placed before us, we hold that: since the
year 2001 wheén the Federation took the impugned decisions to compulsory retire its

employees, the Federation was financially, administratively and ﬁmchona]ly dominated

or controlled by the Government and that such domihation or control is pervasive
and, therefore, the Federation is State within the meaning of Article 12 of the

Constitution of India as per the law laid down in the majority Judgment of the Supreme -

- Court in the case of Pradeep Kumar Biswas (supra). The opmlon of the Full Bench
in the case of Dinesh Kumar Sharma (supra) based on the six authoritative tests
Iaid down in the case of Ajay Hasia (supra) as applied to the facts then found by the
Full Bench that the Federation is not State within the meaning of Article 12 of the
Constltutlon no longer holds good. Our opinion in this judgment that the Federation

is 'State' within the meaning of Article 12 of the Constitution will apply to all cases
pending before the High Court and other Courts and. which may arise in future, and
will not apply 1o those cases which have been finally disposed of.

(Paras9, 15, 16, 18, 19,20 & 21)
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Cur.adv.vulf.
JUDGMENT

The Judgment .of the Court was delivered - by
AK. Parnaik, Crier Justice :— This is a reference made to this Bench by the Full
Bench on the question whether. Madhya Pradesh Cooperative Dairy Federation
Limited (for short 'the Federation') is 'State’ under Article 12 of the. Constitution of
India. :

2. The background facts leading to this reference briefly are that the employees
of the Federation are governed by the Service Regulations of the Federation.
Regulation 13 of the Service Regulations of the Federation provided for compulsory
retirement of an employee of the Federation on attaining the age of 55 years or on
completion of 25 years of service. The Registrar of Co-operative Societies in excrcise
of his powers under Section 55(1)-of the Madhya Pradesh Co-operative Societies

. Act, 1960 (for short ‘the Act') amended Regulation 13 w.e:f. 24.12.2001 providing

for compulsory retirement of an employee of the Federation on attaining the age of
50 years or completion of 20 years of service. In accordance with the amended
Regulation 13 of the Service Regulations of the Federation, several -employees. of
the Federation were compulsory retired. Aggrieved, such employees filed writ petitions
under Article 226 of the Constitation and these writ petitions were heard by learned

- Single Judge of this Court. In some of these Wwrit petitions, the learned Single Judge

quashed the orders of compulsory retirement, while in some other writ petitions the
learned Single hidge did not interfere with the order of compulsory retirement. In
those writ petitions in which the learnéd Single T udge quashed the orders and allowed
the writ petitions, the Federation filed initially Letters Paterit Appeals contending
inter alia that the learned Single Judge could not have éntertained the writ petition
under Article 226 of the Constitution as the Federation was not 'State' under Article
12 of the Constitution. ) :

.3." L.P.A. No..268/2004 was one such appeal filed by the Federation. When the

LPA was heard by the Division Bench on 25.11.2004, the decision of Full- Berich of _
this Court in Dinesh Kumar Sharma v. M.P Dugdh Mahasangh Sahakari Samiti

- Maryadit' was cited by the dppellant in which it was held that the Federation is not

(1) 1993 MPLJ 786 -
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a 'State' under Article 12 of the Constitution. The employees, on the other hand,
contended before the Division Bench that this decision of the Full Bench in the case
of Dinesh Kumar Sharma {supra) no longer holds good in view of the subsequent
decisions of the Supreme Court including the decision in the case of Pradeep Kumar
Biswas v. Indian Institute of Chemical Biology and dthers' and the Division
Bench took the view that the decision of the Full Bench in Dinesh Kumar Sharma
v. M.P. Dugdh Mahasangh Sahakari Samiti Maryadit (supra) may require -
reconsideration by the Full Bench.

4.  The Full Bench then heard the LPA on 25.1.2007. It was brought to the notice
of the Full Bench that in the meanwhile the Madhya Pradesh Uchcha Nyalaya
(Letters Patent Appeals Samapti) Adhiniyam, 1981 has been upheld by the Supreme
Court in Jamshed N. Guzdar v. State of Maharashtra & others® and as a resuit
the LPA was no longer maintainable, but the Madhya Pradesh Uchcha Nyalaya
(Khand Nyaypeeth Ko Appeal) Adhiniyam, 2005 has in the meanwhile come into
force with retrospective effect from 1st July, 1981, providing for an appeal from a
judgment and/order passed by a Learned Single Judge of the High Court under
Atticle 226 of the Constitution to a Division Bench and therefore and'Full Bench
converted the LPA to a Writ Appeal and directed the Registry to renumber the
same accordingly. In its order dated 25.1.2007, the Full Bench after considering the
development of law and facts subsequent to the Full Bench decision in the case of
Dinesh Kumar Sharma (Supra) was of the opinion that the decision of the Full
Bench in the case of Dinesh Kumar Sharma (supra) needs reconsideration by a
larger Bench of five Judges and accordingly the matter has been placed before this
Bench for opinion on the question "whether M.P. Co-operative Dairy Federation
Ltd." is 'State' under Article 12 of the Constitution of India, -

5. Mr. Rajendra Tiwari and Mr. Vivek Tankha, learned Senior Counsel appearing.
for the employees of the Federation, submitted that in the case of Pradeep Kumar
Biswas (supra) a Seven Judge Bench of the Supreme Court considered all its earlier

decisions from Rajasthan State Electricity Board v. Mohan Lal® to Mysore

Paper Mills Ltd.~v. Mysore Paper Mills Officers’ Association' and held that the

tests formulated in Ajay Hasia® for determining whether a body is State within the -
meaning of Article 12 of the constitution, are not a set of rigid principles and this
question in each case will have to be decided in the light of cumulative facts whether
the body is financially, functionally and administratively under the pervasive control
of the Government. They further submitted that the law laid down by the majority
judgment of the Supreme Court in the case of Pradeep Kumar Biswas (supra) has
been applied in determining whether a body is State within the meaning of Article 12
of the Constitution or not in subsequent decisions of the Supreme Court in General

(1) (2002) 5 SCC 111 © (2) IT 2005 (1) SC 370 (1) AIR 1967 SC 1¥57
{4) 2007 (2) SCC 167 (5) 1981 (1) SCC 722 :
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- Manager, Kisan Sahkari Chini Mlls Ltd., Sultaripur, U.P. v. Satrughan Nishad.

and others’. Virendra Kumar Srivastava v. U.P Rajya . Karmachari Kalyan
Nigam and others®. Gurucharan Singh v. Registrar, Cooperative Societies,
HL.P. and others® and S.S. Rana v. Registrar, Cooperative Societies and others.

6.  Mr. Tiwari and Mr. Tankha submitted that the Federation was formed on the
transfer 6f a department of the State Government and its employees to the Federation.
They submitted that the shareholding of the State Government in the Federation is
Rs. 1,77,10,000/- which is 90.09% of the share capital of the Federation and the
shareholding of the Central Government in the Federation is Rs: 2,90,000/- which
represents 1.74% of the shate capital of the Federation. They also submitted that

the Board of Directors of the Federation earliér consisted of 7 elected membeérs and

7 Directors nominated by the State Government but by amendment of the byelaws
made in 1996, dut of 15 members of the Board of Directors, 7 were elected members
whereas 8 were nominated by the Government. They further submitted that earlier,
under thie bye-laws the elected member had mumber of votes depending upon their
business generated by the concerned union from which they were elected, but under
the byc-laws as amended each elected member has one vote.. They submitted that
after the amendments to the Byelaws made in the year 1996-97, the control of the
State Government over the Federation in financial, administrative and -functional
matters is complete. They submitted that the Managing Director of the Fedération is
also appointed by the State Government under the byelaws and thus the State

“Government also controls the day to day functioning of the Federation through the

Managing Director. They argued that all these aspects establish that the Federation

is 'State' within the meaning of Article 12 of the Constitution and that the conclusior
of the Full Bench of this Court in the case of Dinesh Kumar Sharma. (supra) that
the Federation was not 'State' within the meaning of Article 12 of the Constitution
no longer holds good.

7. Mr RN, Singh, leamed Advocate General appearing for the State and Mr.

Angop Nair, learned counsel appearing for the Federation, on the other hand,

submitted that the Federation performs purely a technical function relating to
production and processing of milk through the Co-operatlve Societies. which are
members of the Federation' and that the State Government has no financial,
adniinistrative or functlonal control over the Federation. They submitted that for the

 success of the co-operative. moveément in the State, the Co-operative Societies as

well as Fedération must have : autonomy in ﬁmcuomng, and for this reason, the State
Governmént does not interfere with the day to day administration of the Federation.

They submitted that the. State Government has put its nominees in the: Board of
Dlrectors of the Federation only to ensure that the expertise of thc nommees is

(1) 2003 (8) SCC 639 - - : {2) 2005 (1) scC 149 *

(3) 2005 (7) SCC 565 : (4) JT 2006 (5) SC 186.

e
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utilized by the Federation in its functioning and-the idea of putting such State
Govemnment nominees in the Board of Directors of the Federation is not to ensure

control of the State Government over the affairs of the Federation. Mr. Nair further,

submitted that the Managmg Director of the Federation who runs its administration
has to act as per the instructions of the Chairman of the Federation who is elected

by the members of the Federation. He also submitted that Clause 9 of the Byelaws -

of the Federation would show that every original member has one vote. He further
submitted that since the State Government has no financial, administrative or functional
control over the Federation, the earlier view taken by the Full Bench in Dinesh
Kumar Sharma v: M.P. Dugdh Mahasangh Sahakari Samiti Maryadit (supra)
that the Federation is not 'State' within the meaning of Article 12 of the Constitution
still holds good.

8.  We find on reading the opinion of the Full Bench in.the case of Dinesh Kumar
Sharma (surpa) that the Full Bench noted six authoritative tests laid down by the
Supreme Court in the case of International Airport Authority' and Ajay Hasia
case? to decide whether a body would be an instrumentality of the State Government
and would be 'State' within the meaning of Article 12 of the Constitution. The Fuil
Bench also found that in latter decisions of the Supreme Court in the case of Tekraj
Vasandi® and Unni Krishnan, J.P. v. State of A.P*, the Supreme Court had reiterated
the aforesaid authoritative tests culled out in the case of Ajay Hasia (supra). These
tests were : (i) whether the entire share capital of the Corporation is held by
Government, (ii) whether the financial assistance of State is so much as to meet
almost entire expenditure of the Corporation, (jii) whether the Corporation enjoys
monopoly status, which is State conferred or State protected, (iv) whether the State's
control on the Corporation is decp and pervasive, (v) whether the functions of the
Corporation are closely related to Government functions, and (vi) whether the
Department of the Government is transferred to a Corporation. The Full Bench
thereafter applied these six authoritative tests to the federation in paragraphs 14, 15,
16, 17, 18 and 19 of its opinion as reported in 1993 MPLJ 783, at pages 793, 294 and
295 and found that : (i) the State Government did not hold the entire share capital of
the federation (para 14); (ii) the financial assistance of the State is not so much as to
meet almost the entire expenditure of the federation (para 15), (iii) the federation did
not enjoy the monopoly status which was State conferred or State protected (para
16), (iv) under the bye-laws of the federation, there was no deep and pervasive
control over the federation inasmuch as the State Government did not have total
control on the Board of Directors -or-the general body or the management of the
federation (para 17), (v) functions of the federation are not closely related to
Government finctions such as health, safety or general affairs of public (para 18),
and (vi) no Government department was transferred to the Federation (para 19).

(1) AIR 1979 5C 1628  (2) AIR 1981 SC 487  (3) AIR 1988 SC 469 (4) 1993 AIR SCW 263

— iy



r:l .

2007] MADHYA PRADESH SERIES 867
M.PF. State Co-operative Dairy Federation v. Madan Lal Chourasia, 2007

9. But we find that the six authoritative tests culled out in the case of 4jay Hasia
(supra) were reconsidered in the case of Pradeep Kumar Biswas (supra) by a
Seven Judge Bench of the Suprethe Courf and Ruma Pal, J. speaking for the majority
of the Judges held in paragraph 40 of the Judgment as reported in SCC :

"The picture that ultimately emerges is that the tests formulated
in Ajay Hasia are not a rigid set of principles.so that if a body
Jalls within any one of them it must, ex hypothesi, be considered
fo be a State within- the meaning of Article 12. The question in
each case would be - whether in the light of the cumulative
. facts as estabished, the body is financially, functionally and
administratively doniinated by or under the control of the
Government. Such control must be particular to the body in
guestion and must be pervasive. If this is found then the body
is a State within Article 12. On the other hand, when the control
is merely regulatory whether under statute or otherwise, it would
not serve to make the body a State.” .

In the opinion of the majority judges in the case of Pradeep Kumar Biswas (supra),
therefore, for determining whether a body is to be considered to be 'Staté' within the
meaning of Article 12 of the Constitution, the Court in the light of facts established
has to find out whether the body. is financially, functionally and administratively
dominated by or under the control of the Government and whether such control is
pervasive ?

10: Inthe case of Pradeep Kumar Biswas (surpa) the facts were that the Council
of Scientific and Industrial Research (for short 'CSIR'), a body registered under the
Registration of Societies Act, 1860, was formed by initial capital of rupees ten lakhs
provided by the Central Government and at least 70% of its funds were from grants
made by the Government of India. The Prime Minister of India was the ex-officio
President of the CSIR, the Minister in-charge of the ministry or department was the
ex-officio Vice-President of the CSIR aud the Minister in-charge of Finance and
Industry was also member of the CSIR. The Governing Body of the CSIR consisted
of the Director General, Member Finance, Directors of two national laboratories,

two eminent Scientists/Technologies, and heads of two scientific departments/agencies -

of the Government of India. The Governing Body was reqmred to administer, direct
and control the affairs and funds of the-CSIR and to exercise all the powers of the
CSIR subject nevertheless in respect of expendituré to such limitation as the

* Government of India may, from time to time, impose. The Governing Body had also-

the power to frame, amend or repeal the bye-laws of CSIR but only with the sanction
of the Government of India. The Central Civil Services (Classification, Control and
Appeal) Rules and the Central Civil Services (Conduct) Rules were applicable to
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the employees of the CSIR and the scales of pay applicable to all the employees of -

CSIR were those prescribed by the Government of India for similar personnel, and
in regard to all matters concerning service conditions of employees of CSIR, the
Fundamental and Supplementary Rules framed by the Government of India and
such other rules and/orders issued by the Govemnmenit. of India from time to time,
were.also apphcable Further, the budget estimates of the CSIR were to be prepared
by the Governing Body, keeping in view the instructions issued by the Government
of India, from time to time and the accounts of the CSIR were required to be audited
by the Comptroller and Auditor General and placed before the table of both Houses

of Parliament. O these and other facts, the majority judginent held that the dominant -

role played in the CSIR was evident and that CSIR is 'State' w1thm the meaning of
Article 12 of the Constitution.

11 After the aforesaid decision of the Supreme Court in the case of Pradeep
Kumar Biswds (supra), the Supreme Court had the occasion to consider in the case
of General Manager, Kishan Sahkari Chini Mills Ltd., Sultanpur, U.P (supra)

whether Kisan Sahkari Chini Mills Ltd. (for short 'the Mill'), a cooperative Society -

registered under the Uttar Pradesh: Cooperative Societies Act, 1965, svas a 'State'
within the meaning of Article 12 of the Constitution of India. The facts were that the
Government of Uttar Pradesh held only 50% shares in the' Mill. Under the bye-laws
of the Mill, membership was open to the canegrowers, other societies, Gram Sabha,
State Government etc. and under the bye-law 52, a Committee of Management
consisting of fifteen members was constituted, out of whom; five members ‘were
required to be elected by the representatives of mdmdual members, three out of the
cooperative society and other institutions and two rcpi‘eseutatives of financial
institutions and five members were rquired to be nominated by the State Government;
The ratio of the nominees of the State Government in the Committee of the Mill was
- only 1/3rd and the management of th¢ Committee was dominated by 2/3rd .non-
government members. Under the bye-laws, the State Government could. neither

issue any direction to the Mill nor detérmine its policy and the Mill was an autonomous B
body. On these facts, the Supreme Court held that the State Government had no.

control at all in the functioning of the Mill much less a deep and pervasive one. The

Supreme Court, thus, held that the Mill was not an mstrumentahty nor an agency of .'

the Government and was not State within the meaning of Article 12 ofthe Co_qshtutnon

12. The teéts laid dm;m in the case of Pradeep Kumar Biswas (supfa)‘ iwere °

applied in Virendra Kumar Srivastava v. U.P. Rajya Karmachari Kalyan Nigam'
for determmmg whether U.P. Raj Karmachari Kalyan ngam (for shart 'the
_ Corporation'), a society formed and registered under the Societies Registration Act,
1860, was ‘State' within the.meaning of Article 12 -of the Constitution. The facts
were that the Corporation was an agent or stockist on behalf of the Government and

(1)'2005 (1) SCC 149
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the members and office bearers of the Corporatlon -were all executive officers of
the State representing different departments concemed with civil supplies and were
in the: management of the ‘Corporation in the capacity as officers of the State
Govermnment. The financial control of the Corporation was to a large extent with the
State Government inasmuch as 100% grant was made for payment of the salary of
the employees of the headquarters of the Corporation and 75% grant was given for
employees working in the canteens of the Corporation and the working capital to the
Corporation was made available by the Food Department to the extent of 10 crores.

~ On these facts, the Supreme Court held that there is complete functional control of

the Corporation by the State and this was evident from the fact that the officers of
the State were ex-officic members and office bearers of the Corporation and that
even day to day functioning of the Corporation was watched, supervised and controlled
by the various departmental authorities of the State particularly the Department of
Food and Civil Supplies. On these facts, the Supreme Court held that the multiple
tests stated in Pradeep Kumar Biswas (supra) were fully satisfied for concluding
that the Corporation was an agency and instnumentality of the State and is covered
under the definition of 'State' in Article 12 of the Constitution.

13.  The law as laid down by the Supreme Court in paragraph 40 of the Judgment
in the case of Pradeep Kumar Biswas (supra) quoted above was quoted by two _
Judges Bench of the Supreme Court in Gurucharan Singh w. Reg:strar '
Cooperative Societies, HP and others (supra) in which the question to be decided

was whether the respondent Cooperative Society was 'State’ within the meaning of
Article 12 of the Constitution. After Having found that the basic -factual aspects

were not placed, the Supreme Court held that it would be appropriate for the High

Court to examine the question in the background of what has been stated in the case .
of Pradeep Kumar Biswas (supra).

14. The tests laid down in the case of Pradeep Kumar Biswas (supra) were'

“again applied by the two Judges Bench of the Supreme Coust in the casé of S.S.

Rana v. Registrar; Cooperative Societies & another (supra) in which the-question
to be decided was whether Kangra Central Cooperative Bank Ltd. (for short.
'Cooperative Bank') registered under the Himachal Pradesh Cooperativé. Societies
Act, 1968, (for short 'the Act of 1968') was 'State' within the meaning of Article 12 -
of the Constitution. The Supreme Court found that the functions of the Cooperative
Bank were- only regulated in terms.of the provisions of the Act of 1968 and the State -

.-hadno 'say inthe functions of the Cooperative Society. That the State did not exercise

any dlrcct: or-indirect.control over the affairs of the Cooperatwe Bank under the
bye-laws msde under the- Act of 1968 and the State had the power 6nly to nominate
one director and nat the maj onty of dlrectors and, therefore, the State did not exercise -

~ any control over the affairs of the Cooperatwe Bank. The Supreme Court also

found that the State is not a majority sharecholder of the Cooperative Bank.



870 ' THE INDIAN LAW REPORTS [2007
MP State Ca-operaﬁve‘Daity Federation v: Madan Lal Chourasia, 2007

Accordingly, the Supreme Court held that the Cooperative Bank did not, satisfy any
of the tests laid down in the case of Pradeep Kumar Biswas (supra) and is not
'State' within the meaning of Article 12 of the Constitution.

15. Keeping in mind the tests laid down by the majority judgment in the case of
Pradeep Kumar Biswas (supra) and the manner in which the said tests have been
applied in the subsequent decisions of the Supreme Court discussed above, we may
now examine whether the Federation is a body which can be held to be State under
Article 12 of the Constitution. The Federation was registered as a Cooperative
Society under the M.P. Cooperative Societies Act, 1960 on or about 13.5.1980.
Bye-law 3.1 of the Bye-laws of the Federation states that the main -object of the'
Federation comprised of conducting various programmes of manufactures, collection,
processing, distribution and sale of milk and milk products for the economic
development of the farmers and for developing and safeguarding the milk business,

+ . milk producing animals and for the economi¢ development of the groups engaged in

milk production and spreading and developing other joint activities. Bye-law 3.2

. states that for accomplishing the object indicated in bye-law 3.1, the Federation will
perform various other functions mentioned therein, It is not necessary to refer the
functions of the Federation stated in bye-law 3.2 of the Bye-laws of the Federation
as the main object of the Federation discussed above clearly show that the work of
the federation relates to economic development of farmers, who are engaged in-
production and sale of imilk in the State of Madhya Pradesh and this work has been

-taken up by the State Government through the agency of the federation because
development of milk-and milk products and economic development of farmers carrying
the business of sale of milk and milk products are part of the functions of a welfare
State.

16. Bye law 4.0 of the Bye-laws of the Federation is titled 'fund and securities'
"and bye-law 4.9 states that the authorized share capital of the Federation is Rs. Ten
Crores-and bye-law 4.9.1 states that the Board of Directors will, from time to time,

issue shares to Milk Unions and will take the amount from them in prescribed time. -

From the statement of details of share capital from 1991-92 to 2005-06 filed by the
learned counsel for Federation, we find that from 2001-2002, out of total subscribed
share capital of Rs. 1,96,60,000/- (Rs. One Crore Ninety Six Lakhs Sixty Thousand),
Rs. 1,77,10,000/- (Rs. One Crore Seventy Seven Lakhs. Ten Thousand) has been
subscribed by the Government of Madhya Pradesh, Rs.2,90,000/- (Rs.Two Lakhs
Ninety Thousand) has been subscribed by the Government of India and Rs. 16,60 0,000/
.(Rs. Sixteen Lakhs Sixty Thousand) has been subscribed by the different Milk Unions.
Thus, more than 90% of the share capital of the Federation since the year 2001-
2002 is held by the Government. More over, the ‘batance-sheets of the Federation as
. on31.3.2001,31.3.2002 and-31.3.2003 show that the grants in-aid to the Federation
given by the 'Government were Rs. 7,08,72,211/- (Rs. Seven Crore Eight Lakhs

—_
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Seventy Two Thousand Two Hundred Eleven), Rs. 5,90,80,211/- (Rs. Five Croré
Ninety Lakhs Eighty Thousand Two Hundred Eleven) and Rs. 9,96,50,024/- (Rs.
Nine Crore Ninety Six Lakhs Fifty Thousand Twenty Four). As we have seen in the
case of Pradeep Kumar Biswas (supra), the Supreme Court found that the initial

" capital of CSIR of Rs. Ten lakhs was provided by the Central Government and at

least 70% of its fund was from the grant made by the Government of India and held
that CSIR was financially dominated by the Government. Thereafter in the case of
General Manager, Kisan Sahkari Chini Mills Ltd., Sultanpur, U.P. v. Satrughan
Nishad and others (supra), the Supreme Court found that the Government of Uttar
Pradesh held only 50% share in the Mill and accordingly, tock a view that the Mill
was not financially dominated by the State Government. In the case of Virendra
Kutnar Srivastava v. U.P. Rajya Karmachari Kalyan Nigam and others (supra),
the Supreme Court found that 100% grant was made for payment of the salary of
the employees of the headquarters of the Corporation and 75% grant was given for
employees working in the canteens of the Corporation and the working capital to the
Corporation was made available by the Food Department to the extent of 10 crores.
On these facts, the Supreme Court held that the financial control of the Corporation
is to 4 large extent that of the State Government. In the case of S.S. Rana v
Registrar, Cooperative Societies & another (supra) the Supreme Court found
that the State was not a majority shareholder of the Cooperative Bank and, therefore,

the Cooperative Bank did not satisfy the tests of the financial dominance of the
State Government. In respect of the financial control, the case of the Federation is
similar to the case of the "CSIR" in Pradeep Kumar Biswas (supra) and "the
Corporation” in Virendra Kumar Srivastava (supra) in which the Supreme Court
has held that the CSIR and the Corporation are financially dominated by the
Government. Accordingly, we hold that the Federation is financially dominated by
the Govemment

17. Bye-law 2.2 of the Bye-laws of the Federation defines the Board of Directors
of the Federation to mean thie Board constituted, elected and nominated under the
bye-laws, Bye-law 22 provides for composition of the Board of Directors and the
council for Federation. As submitted, the present composition of Board of Directors
of the Federation in accordance with bye-law 22 is as follows :

BQARD OF DIRECTORS OF FEDERATION
(1) Elected Member of Ujjain Milk Union, Maksi Road, Ujjain.
(2) Elected Member of Indore Milk Union.

(3) Elected Member of Jabalpur Dugdh Sangh Maryadit, Adhartal,
Jabalpur.

. (4) Principal Secretary, Government of M.P.,, Animal Husbandary
Department, Bhopal.
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(5) Secretarjr, Government of M.P., Panchayat .& Rural
Development Department, Bhopal.

(6) Registrar, Cooperative Societies, Vindhyachal Bhavan, Bhopal.

(7) Regional Director (Western Region) National Dairy
Development Board, Western Express Highway, Goregaon, Mumbai-
400 063.

(8) Managing Director, MPCDF, Bhopal Milk Union, Habibganj,
Bhopal.

(9) Elected Member of Gwalior Milk Union, Gola Ka Mandir,
Gwalior.

(10) Toint Secretary, Government of India, Dairy Development
Agricultural Department Krishi Bhavan, R No. 297-D-1, New Delhi.

(11) Secretary, Government of Madhya Pradesh Finance
Department, Bhopal. -

(12) Director, Veterinary Services, Government of Madhya
Pradesh, Bhopal.

(13) Managing Director, M.P. State Cooperative Dairy Federation
1.td., Bhopal.

It will be clear from the aforesaid composition of the Board of Directors of the
Federaton that out of 13 members of the Board of Dircctors as many as 8 members
are the nominees of the State Government, Central Govérnment and their agencies.

18. Under bye-law 27 of the Bye-laws of the Federation, vast powers have been
vested in the Board of Directors of the Federation including the power to appoint,
dismiss, suspend and regularize the services of the employees of the Federation
such as Managers, Secretaries, Officers, Clerks and to fix their powers, duties,
wages and allowances. The Board of Directors of the Federation appear to have
under the bye-laws of the Federation over all administrative powers and since the
majority of the Board of Directors are nominees of the State Government and the
Central Government as representatives of their respective departments and not as
experts as contended by Mr. Singh, we hold that the administrative control of the
Federation is with the Government. - .

19. Bye law 30 of the Bye-laws of the Federation is titled 'Managing Director' and
bye-law 30.1 states that for managing the business of the Federation, Managing
Director shall be appointed by the State Governmént. Bye law 30.2 states that the
" Managing Director of the Federation shall be a Chief Executive and will work under

L4
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the control, direction and guldance of the Board of Directors. Bye law 30.3 of the
Bye-laws states that the Managing Director shall execute the business and work as
per powers given to him, from time to time, by the Board of Directors and he can
delegate his powers given by the Board of Directors to his subordinate officers and
he will place the information of delegation of his powers to subordinate officers in
the next meeting of the Board of Directors. It will thus be clear that the Managing
Director is not only appointed by the State Government but is also under the control,
direction and guidance of the Board of Directors, which is dominated by the
Government nominee.. Hence, day to day functioning of the Federation is also
controlled by the Government through the Managing Director and the Board of
Directors of the Fedeartion, Bye law 2.4 on which Mr. Nair relied defines the
expression 'Managing Director' as used in the Bye laws of the Federation to be a
person appointed under Section 49-D of the Act, who is subject to the
superintendence, conirol and direction of the Chairman of the Federation has been
entrusted with working of the Federation by the Board of Directors and therefore,

the elected Chairman of the Federation will have some control on the Managing
Director of the Federation. In our considered opinion this control of the Chairman
will not reduce the control of the State to whom he owes his appointment and/or the
Board of Directors from whom he derives his powers to carry on administration of
the Federation. .

20. Byé¢ law 17 of the Bye-laws is titled 'General Asseriibly’ and bye law 17.1
states that the General Assembly of the Federation will have the supremacy under
the Act, Rules and Bye laws. Bye law 17.2 deals with the composition of the General
Assembly and says that it will comprise of elected members of the Milk Union and
all the nominated members of Board of Directors. Bye law 17.3 states that the
Federation will call a General Assembly every year, which will be before three
months of the end of financial year and bye law 17.4 states that the Federation can
at any time call a General Assembly to discuss emergency work. Bye law 18 states
that the General Assembly wiil consider the subjects mentioned therein and these
are mainly the budget and programme presented by the Board of Directors, the
annual financial report placed by the Board of Directors of the Federation, the
distribution of profits and decision on the audit application and audit removal report
of the Board of Directors. These provisions relating to the General Assembly of the
Federation show that the General Assembly was also dominated by the Board of
Directors. As the Board of Directors is dominated by the nominees of the Government,
the General Assembly will also take decisions in its meeting in the manner as desired
by the Government. Hence, the Federation is also dominated and controlled by the
Government administratively and functionally as in the case of Pradeep Kumar
Biswas and Virendra Kumar Srzvastava (Supra).

21. On a reconsideration of the facts as placed before us, we hold that since the
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year 2001 when the Federation took the impugned decisions to compulsory retire its
employees, the Federation was financially, administratively and finctionally dominated
or controlled by the Government and that such domination or control is pervasive
and, therefore, the Federation is State within the meaning of Article 12 of the
Constitution of India as per the law laid down in the majority judgment of the Supreme
Court in the case of Pradeep Kumar Biswas (supra). The opinion of the Full Bench
in the case of Dinesh Kumar Sharma (supra) based on the six authoritative tests
laid down in the case of Ajay Hasia (supra) as applied to the facts then found by the
Full Bench that the Federation is not State wathin the meaning of Article 12 of the
Constitution, no longer holds good. Our opinion in this judgment that the Federation
is 'State' within the meaning of Article 12 of the Constitution will apply to all cases
pending before the High Court and other Courts and which may arise in future, and
will not apply to those cases which have been finally disposed of.

22.  The consequence of our opinion that the Federation is 'State' within the meaning
of Article 12 of the Constitution of India is that a writ petition will be maintainable
against the Federation for violation of fundamental rights. But this is not to say that
in every case, the Court will have to entertain a writ petition against the Federation
irrepsective of whether an alternative efficacious ramedy is or is not available to the
petitioner. The Court will or will not entertain a writ petition depending upon the
facts of the each case and on the nature of right violated.

23. The matter be now listed before the D1v1510n Bench for disposal of the appeal
in accordance with law.
Order accordingly.

WRIT PETITION
DBefore Mr. A.K. Patnaik, C%z;ef Justice & Mr. Justice K. K. Lahoti

29 March, 2007
RAJENDRA SINGH .... Petitioner*
V. , :
STATE OF M.P. & ors. ... Respondents

Co-operative Societies Act, M.P, 1960 (XVII of 1961), Section 64,
Constitution of Ind'a, Articles 226/227-Election Dispute—
Petitioner challenged elections of Co-operative Society on the
ground that voter-list was no. prepared as per provisions of Rule
23-Held-Dispute relating to voter-list being a dispute arising in
connection with election can be referred -; Registrar—~Merely

* Writ Petition No. 3234/2007 (PIL) {J))

i
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because voter-list prepared by returning officer is final w'l not be
a bar to entertain such dispute-Petitioner can file dispute—Petition
dismissed. )

Similarly, considering the wide language used in sub-section 2(v) of Section 64
of the Act, we have no doubt in our mind that a dispute relating to voter-list being a
dispute arising in connection with election of an officer of a society can also be
referred to the Registrar and the provision in Rule 23 (3)(j) of the Rules saying that
the voter list prepared by the Returning Officer will be final will not be a bar for
entertaining such a dispute by the Registrar. (Para 7)

Cases Referred :

Radhey Shyam. Sharma v. Chairman, Sewa/Vriha Sahakari Samiti,
Lashkar, Gwalior and others;1989 M.P.L.J. 208, Shri Sant Sadgur. .anardan
Swami (Mohangiri Maharj) Sahakari Dugdha Ulpadak Sanstha & anr. v. State
of Maharashtra & ors.; (2001) 8 SCC 509. 7 -

Ankit Saxena, for the petitioner

Kumaresh Pathak, Dy. A.G., for respondents No. { to 3, -
' Cur.adv.vult.

ORDER

The Order of the Court was delivered by
A K. Parnak, Cmer Justice :— The petitioner is a Member of Primar: Krishi
Sakh Sahakari Samiti Maryadit, Atarikhejda, District Vidisha, which i< & primary
cooperative society registered under the M.P. Cooperative Societies /.ct, 1960 (for
short the 'Act’). He has filed this writ petition challenging the elzctions for the
Cooperative Society held in February, 2007. Though he has taken severa! grounds in
the writ petition, the main grounds taken are that the election programme declared
by the Registrar, Cooperative Societies and the concerned Election Officer is contrary
to Rule 41 of the M.P. Cooperative Soceities Rules, 1962 (for short the Rules) and
the voter-list was not prepared as per provisions of Rule 23 of the said Rules.

2. In a Division Bench Judgment of this Court iri Radhey Shyam Sharma v.
Chairman, Sewa/Vriha Sahakari Samiti, Lashkar, Gwalior and others!, the
provisions of Section 64 of the Act and in particular sub-section 2 {v) thereof were
noticed and it was held that if any’ candidate has any grievance with respect to the
conduct of the election, he shall have the right to file an election petition for the
redressal of his grievance before the Registior in accordance with the provisions of
Section 64 of the Act and therefore, the High Court in exercise of its powers under
Art. 226 of the Constitution will not interfere in such matters relating to election

(1) 1589 M.P.L.J, 208
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disputes of societies unless and until it is shown to the Court that the election process
is so vitiated that it cannot be said to be an election held in accordance with the law.

3. Inview of the aforesaid decision of the Division Bench of the High Court, we
puta query to Mr. Saxena, learned counsel for the petitioner why the petitioner has
not filed an election dispute and has approached this Court under Art. 226 of the
Constitution. Mr. Saxena submitted that Rule 23 (3)(j) of the Rules provided that the
voter-list finially prepared by the Returning Officer shall be final. He submitted that
since there was a finality attached to the voter-list prepared by the Returning Officer,
the Registrar cannot decide the validity of the final voter-list so prepared by the
Election Officer in an election process.

4. Weare unai)le to accept the aforesaid submission of M. Saxena. Sub-section

(2)(v) of Section 64 of the Act qnde_r,whlch the Registrar enteltams an election |

—dispuieis quoted higrein below :
"64. Dlsputes-(l) ......... R
(2) For the purposes of sub-section (1) a dlspute shall include—

(v) any dispute arising in connection with the election of-

any officer of the society or representative of the society or

of composite society : o
Provided that the Registrar shall not eritertain any dispute under
this clause during the period commencing from the announcement
of the election programme till the declaration of the resulfs." '

5.  The language of the aforsaid provision in Section 64 of the Act makes it clear -

that for purposes of sub-section (1) of Section 64 of the Act, notwithstanding anything

contained in any other law for the time being in force, any dispute touching the .

constitation, management or business, terms and conditions of employment of a
society or the liquidation of a society shall be referred to the Registrar by any of the
parties to the dispute if the parties thereto are those among mentioned in clauses (a)
to-(f) of sub-section (1) of Section 64 of the Act.Sub-section (2) of Section 64
further states that for the purposes of sub-section (1), a dispute will include matters
relating to those mentioned in clauses (i) to (v). Language of Section 64 (2)(v)
quoted above would show that ‘any dlspute arising in connection with the election of
any officer of the society' can be entertained by the Registrar. Hence, disputes
relating to the voter-list such as inclusion of wrong persons in the voter-list or exclusion

»
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of proper persons from the voter-list will be covered within the expression 'any
dispute arising in connection with election of any officer of the society' to be decided-
by the Registrar under sub-section (2)(v) of Section 64 of the Act. '

6. _ In Shri Sant Sadguru Janardan Swami (Mohangiri Maharaj) Sahakari
Dugdha Utpadak Sanstha and another v. State of Maharashtra and others’®,
the High Court had refused to entertain a writ petition under Art. 226 of the Constitution
on the ground that Section 144-T of the Maharashtra Cooperative Societies Act,
1960 provided that any dispute relating to election shall be referred to a Tribunal. In
the challenge to the order passed by the High Court refusing to entertain a writ
petition under Art. 226 of the Constitution, a contention was raised that the High .
Court should not have refused to entertain the writ petition because a dispute relating
to the preparation of voter-list could not be challenged before the Tribunal under
Section 144-T of the Maharashtra Cooperative Societies Act, 1960 as a voter-list,
once prépared, was final. The Supreme Court repelled the aforesaid contention and
held, relying on its earlier decisions, that the electoral roll can also be challenged
before the Tribunal on the ground of non-compliance of the provisions of the Act or
-any rule thereunder, as provided in Rule 81 of the Rules made under the Maharashtra
Cooperative Societies Act.

7.  Similarly, consxdenng the wide language used in sub-section 2(v) of Section 64 -
of the Act, we haveé no doubt in our mind that a dispute relating to voter-list being a
dispute arising in connection with election of an officer of a society can also be
referred to the Registrar and the provision in Rule 23 (3)(j) of the Rules saying that
the voter list prepared by the Returning Officer will be final will not be a bar for-

entertaunng such a dispute by the Reglstrar

8. Mr Saxena then subnutted that since the petitioner has also challenged the
election programme issued by the Registrar as being contrary to the rules, liberty
should be given to the petitioner to file a dispute before the Tribunal instead of the
Registrar. Whether the petitioner files a dispute before the Registrar or before the
Tribunal, is entlrely the option of the petitioner. It is for the petitioner to decide to file
the dlspute either before the Registrar or the Tribunal as may be advised. But we
hasten to add that it is for the Tribunal to decide whether it has the jurisdiction and
 should exercise its jurisdiction to decide the dlspu’re relating to voter list and/or election *
programme, 1f filed by the pentloner ’

9. - With the aforesaid observauons the petition stands disposed of.
) ' Petition disposed of.

_ (1) (2001) 8 5.C.C. 509
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WRIT PETITION
Refore Mr. A.K. Patnaik, Chief Justice & Mr. Justice K.K. Lahoti

\ 9 April, 2007
PANKA]) DIXIT ‘ . ....Petitioner*
v.
STATE OF M:P. & anr. .... Respondents

A, Uchchtar N; ayik Seva (Bharti Tatha Seva Sharten) Niyam, M.P., 1994—
Recruitment to Higher Judicial Service—-High Court issued
advertisement inviting applications for 20 posts in M.P. Higher
Judicial Service to be filled up by direct recruitment-Only 15
candidates called for interview—Petitioners appeard in examination
but were not called for interview—Held-Clause 9(iv) of
advertisement provides only those candidates will be called for
interview as High Court will decide on the basis of valuation of
their performance—Clause 9(vi) provides candidates shall be
selected on the basis of aggregate marks obtained in both written
examination and interview-Harmonious construction of both the.
provisions mean that only those who obtained qualifying marks
shall be called for interview and marks of written examination and
interview shall be aggregated to find out their position for selection.

B.  Uchchtar Nyayik Seva (Bharti Tatha Seva Sharten) Niyam, M.P., 1994~
Candidates belonging to reserved categories—Advertisement
provides that if suitable candidates belonging to SC/ST/OBC are
not available reserved posts shall be treated as unreserved—
Suitable candidate means who qualify in written examination-
Petitioner has not been called for interview on the basis of valuation
of his performance he is not suitable candidate—Petition dismissed. .

Mr. Nagrath submitted that both sub-clauses (iv) and (vi) of Clause 9 of the
advertisement have to be harmoniously constructed. We agree with the learned
counsel for the petitioner that sub-clauses (iv) & (vi) of Clause 9 have to be
harmoniously constructed. Harmonious construction would mean such a construction
as will'ensure that both the sub-clauses (iv) and (vi) of Clause 9 are given effect to.
IF we construe sub-clause (vi) of clause 9 to mean that the number of candidates to
be called fc- interview shall be twice the number of vacancies irrespective of their
performance tn the writien examination as suggested by the*leamed counsel for the
petitioner then sub-clause (iv) of Clause 9 which provides that only such candidates
will be called for intetview as the High Court may decide on the basis of valuation of
their performance in the written examination, will be rendered nugatory. On the

* W.P. No. 4604/2007(F)
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other hand, if we construe sub-clause (vi) of Clause 9 of the Advertisement to mean
that aggregate marks in the written and interview obtained by only those candidates
who are called for interview on the basis of their performance in the written
examination are to be taken in to consideration for the selection of the candidates
then both the sub-clauses (iv) and (vi) of Clause 9 are given effect to. A harmonious
construction of sub-clauses (iv) and (vi) of Clause 9 of the advertisement would
thus mean that only candidates who secure the qualifying marks in the valuation of
the written examination, are called for interview and the marks of such candidates

- called for interview secured by them in both the written examination an the interview

are aggregated to find out their position in the merit list for the purpose of selection.

It was next contended by Mr. Nagrath that the petitioner in W.P. No. 4605/
2007 belongs to OBC category and that sufficient number of candidates have not
been called for interview for three posts reserved for OBC category as indicated in
the advertisement. But we find that in the advertisement. But we find that in the
advertisement, it is stated that if sufficient number of suitable candidates belonging
to SC/ST/OBC are not available, the reserved posts shall be treated as unreserved.
The words 'suitable candidates' would mean candidates who qaalify in the written
examination for interview in terms of sub-clause (iv) of Clause 9 of the advertisement.
Since the petitioner has not been called for interview on the basis of valuation of his
performance in the written examination, he is not suitable for the posts reserved for
OBC category. : (Paras 6 & 8) -

Case Distinguished :

U.P. Public Services Commission v. Subhash Chandra Dixit; AIR 2004
SC 163.

Naman Nagrath, for the petitioner
Kumaresh Pathak, Dy. A.G. for respondent No. 1/State.
‘ Cur.adv.vult.
ORDER

The Order of the Court was delivered by
A.K. Parvaik, Cmigr Justice :~The High Court of Madhya Pradesh issued an
advertisement (Annexure P/1) inviting applications for 20 posts in the Madhya Pradesh
Higher Judicial Service to be filled up by direct recruitment from the Bar, In the
advertisement, it was stated that out of these 20 posts, 11 posts are for the candidates
belonging to general category, three posts each are reserved for Scheduled Castes,
Scheduled Tribes and Other Back Ward Classes candidates. In the advertisement, it
was also stated that if sufficient number of suitable candidates belonging to Scheduled
Castes/Scheduled Tribes/Other Backward Classes are not available, such posts
shall be treated as unreserved. Sub-clause (iv) of Claus 9 of the advertisement
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stipulates that only such candidates will be called for interview as the High Court

may decide, on the basis of valuation of their performance in the written examination. -

Sub-claus¢ (vi) of Clause 9 of the advertisement states that candidates shall be
selected on the basis of aggregate marks obtained by them in both the written
examination and the interview.

2.  Inresponse to the advertisement, the petitioner in W.P.No. 4604/2007 (s), who
is an Advocate practicing at Bhopal and Jabalpur and who belongs to general category,
applied and appeared in the written examination which was held on 17.12.2006. The
petitioner in W.P.No. 4605/2007(s), who is an Advocate practicing at Sehore and
belongs to category of OBC also applied and appeared in the written examination on
17.12.2006. Both the petitioners, however, were not called for interview. They have
filed the writ petitions for a declarafion that the selection criteria adopted by the
High Court is not in accordance with law and the criteria fixed and for a direction to
the respondents to publish a fresh list of candidates and call sufficient number of
candidates in each advertised category to face the interview.

3. Mr. Naman Nagrath learned counsel appearing for the petitioner in both
petitions, submitted that sub-clause (vi) of Clause 9 of the advertisement issued by
the High Court clearly stated that the candidates shall be selected on the basis of
aggregate marks obtained by them in-both the written examination and the interview.

. He submitted that since the selection was to be on the basis of aggregate marks
obtained by the candidates in both the written examination and the interview, the
High Court was not right in calling only 15 candidates for interview on the basis.of
marks obtained in the written examination when as many as 20 posts had been
advertised. He cited the judgment of the Supreme Court in the case of U.P. Public
Services Commission v. Subhash Chandra Dixif* in which it has been held that
"aggregate marks" can only be constdered to mean as the total marks finally obtained
by the candidate after the complete valuation process is over. He vehemently argued
that the candidates securing lower marks in the written examination may secure
very high marks in interview and in such cases, the aggregate marks secured by the
" candidates in both the written examination and the interview may lead to their selection
on the basis -of their position in the final merit list. He submitted that the proper
course for the High Court should have been to determine the number of candidates
to be called for interview taking into consideration the number of vacancies advertised.

He submitted that normally the number of candidates called for interview is twice
the number of vacancies.

4. We do not find any merit in the aforesaid submissions of Mr. Nagrath. The
selection for direct recruitment from the Bar to the Higher Judicial Services is made
under the Madhya Pradesh Uchchtar Nyayik Seva (Bharti Tatha Seva Sharten)

(1) AIR 2004 SC 163

(1
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- leam, 1994, (for short 'the Rules'), as amended from time to time. The Rules only

provide for appointment to the posts in the cadre of M.P. Higher Judicial Service by
direct recriitment from the Bar by the Governor in accordance with the
recommendations of the High Court, but the Rules do not indicate the exact procedure
which the High Court has to follow for making the recommendation for such
appointment by direct recruitment from the Bar. Hence, it has been left to the High
Coutt to decide what the procedure for recruitment from the Bar to the posts in the
cadre of Higher Judicial Service by way of direct recruitment would be.

5. The High Court in the advertisément in Annexure P/1 has indicated in sub-
clause (iv) of Clause 9 that only such candidates will be called for interview as the
High Court will decide on the basts of valuation of their performance in the written
examination. Sub-clanse (vi) of Clause 9 of the advertisement on winch reliance is
placed by the learned counsel for the petitioner says that the candidates shall be -
selected 'on the basis of aggregate marks obtained by them in both the written
examination and the interview.

6. Mr. Nagrath submitted that both sub-clauses (iv} and (vi) of Clause 9 of the
advertisement have to be harmoniously constructed. We agree with the learned
counsel for the petitioner that sub-clauses (iv) & (vi) of Clause 9 have to be
harmenicusly constructed. Harmonious construction would mean such a construction
as will ensure that both the sub-clauses (iv) and (vi) of Clause 9 are given ‘effect to.

If we construe sub~clause (vi) of clause 9 to mean that the number of candidates to
be called for interview shall be twice the number of vacancies irrespective of their
performance in the written examination as suggested by the learned counsel for the
petitioner then sub-clause (iv) of Clause 9 which provides that only such candidates
will be called for interview as the High Court may decide on the basis of valuation of
their. performance in the written examination, will be rendered nugatory. On the
other hand, if wé construe-sub-clause (vi) of Clause 9 of the Advertisement to mean
that aggrepate marks in the written and interview.obtained by onty those candidates
who are called for interview on the basis of their performance in the written
examination are to be taken in to consideration for the selection of the candidates
then both the sub~clauses (iv) and (vi) of Clause 9 are given effect to. A harmonious
construction of sub-clauses (iv) and (vi) of Clause 9 of the advertisement would
thus mean that only candidates who secure the qualifying marks in the valuation of
the written examination, are called for interview and the marks of sich candidates
called for interview secured by them in both the written examination and the interview
are aggregated to find out their position in the merit list for the purpose of selection.

7. In U.P. Public Services Commission v. Subhash Chandra Dixit (supra)
cited by Mr. Nagrath, we find that under the relevant Rules in U.P.P.S.C. (Regulatlon
of Procedure and Conduct of Business) Act, 1974, the Commission was to decide
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the number of candidates to be called for interview to appear before the Board or
Boards on any day. This Rule is entirely different from sub-clause (iv) of Clause 9
of the advertisement (Annex. P/1).in which it is provided that only such candidates
will be called for interview as the High Court will decide on the basis of valudtion of
their performance in the written examination. Hence, thé judgment of the Supreme

- Court in-the case of U.P. Public Services Commission v. Subhash Chandra Dixit

(supra) does not apply to the facts of the present case.

8. 1t was next contended by Mr. Nagrath that the petitioner in WP No. 4605/
- 2007 belongs to OBC category and that sufficient number of candidates have not
been called for interview for three posts reserved for OBC catégory as indicated in
the advertisement. But we find that in the advertisement, it is stated that if sufficient
number of sinitable candidates belonging to SC/ST/OBC are not available, the reserved

posts shall be treated as unreserved. The words 'suitable candidates* would friean

candidates who qualify in the written examination for interview in terms of sub-
clause (iv) of Clause 9 of the advertisement. Since the petitioner has not been called
for interview on the basis of valuation of hisp erformance in the written examinatior,
- he is not suitable for the posts reserved for' OBC category.
9.  We therefore, do not find any merit in both the writ petxtlons and accordingly
dismiss the writ petitions.’
. Petition dtsmrssed.
WRIT PETITION
Before Mr. Justice 8.8. Jha & Mr. Justice S.C. Sinho

25 April, 2007 _
SMT. SUDHA MAILVIYA® _ .... Petitioner*
v.
THE STATE OF M.P. & ors. . N -... Respondents

Educational Service (Collegiate Branch) Recruitment Rules, M.P., 1990~
Rule 5-Classification, Scale of pay of librarian—Petitioner was
appointed temporarily as officiating librarian—She continued on the

_ post -and worked as librarian—Petitioner claimed benefit of highér
pay scale without acquiring minimum educational quallficatmn-
Held-Recruitment Rules came into force in the year 1990 which
provided minimum educational qualification—-Circular dated
16.10.1990 issued by State'Govt. providing that Librarians already

- having minimum educational qualification will be eligible for 3. tier

pay ‘scale-Librarians nnt having. minimum quahﬁcatlon to be kcpt'

* WP No. 584112002 (J)
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in pay scale of Rs 2200-4000 till they acqulre minimum educatlonal
qualification—Petitioner not acquiring minimuwm educational
qualification-Not entitled for higher pay scale-Petition dismissed.

After Recruitment Rules, 1990 came into force, circular Annexure-P/7 dated
16th October, 1990 was issued by the State Government wherein it is mentioned
that earlier there were no recruitment rules for Librarian and Sports Officer therefore
Sports Officer and Librarian were appointed on different qualification and pay scale.
The posts have now been classified as educational posts by the UGC and rules have
been framed for recruitment and promotion and accordingly new pay scales were
fixed which were payable from 1.1,1986. Since the recommendations of UGC were
accepted, it is provided in the rules that those Librarians who were in service prior to
1.7.1969 continuously and who possessed requisite minimum educational qualifications
fixed by UGC i.e. Postgraduate degree in Library Science or Postgraduate degree
with degree in Library Science will be eligible for 3 tier pay scale. Those Librarians
who do not possess requisite qualifications they shall be kept in the pay scale of
Rs. 2200-4000 and as and when they acquire minimum educational qualifications

- fixed by the UGC then they will be eligible for 3 tier pay scale between 1.7.1969 to

31.3.1980.

Admittedly, petitioner has not acquired the requisite educational qualifications
as per order datd 16th October, 1990 issued in the name of Governor of Madhya
Pradesh under Article 166 of the-Constitution of India. Petitioner will be entitléd. for
the benefit strictly under the circular. Annexure-P/6 is a corresponding between
Accountant General and the Secretary of the Education Department whereas the
circular dated 16th October, 1990 has a force of law, issued in the name of Governor
under Article 166 of the Constitution of India and the conditions of service would be
govemed by this order issued in the name of Govemor of the State.

In the result, petitioner is not entitled for the benefit of higher pay scale as she

"has not acquired requisite educational qualifications. The order of the State

Government issued in the name of Governor of Madhya Pradesh and the Recruitment
Rules of 1990 have not been -considered in the’ case of
Ku. Madhuri Ranade (supra). It is therefore clarified that under the Recruitment
Rules of 1990 and the Government order dated 16th October, 1990 only those
Librarians or Sports Officer will be entitled for higher pay scale if they possess
minimum educational qualifications prescribed by UGC at the time of their initial
appointment. Librarians or Sports Officer who were not possessed of minimnm

. educational qualification as prescribed by UGC at the time of their recruitment, they

will be eligible to get higher scale of pay of Librarian or Sports Officer, as the casc
may be, after they acquire educational qualification prescribed by Rules of 1990.

- (Paras'9, 12 and 13)
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"~ Case Distinguished :

Ku. Madhuri Rarade v. The P.N.B. Gujarat Arts and Law College, Indore
& ors.; W.P. No. 1282/1999, declded on 27/6/05

P Shankaran, for the petitioner

Vivekanand Awasthy, Govt. Advocate for the respondents. .
Cur.adv.vult.
ORDER '

Petitioner was officiating the post of Librarian in the pay scale of Rs. 110-190
in the Government Girls College, Ujjain in the month of October, 1964. She was
appointed temporarily as officiating Librarian. She continued on the post and
accordingly she worked as Librarian. Petitioner contends that on 25.8.1988 Librarians
" in the State of Madhya Pradesh appointed prior to 1,7.1969 are entitled to higher
pay scale irrespective of the fact thiat they acquired minimum educational qualification
required by the Government. Counsel for the petitioner submitted that in the light of
the order Annexure-P/6 petitioner was entitled for higher pay scale.

2. Aﬁer 1988, Recruitment Rules were amended and Educational Service
(Collegiate Branch) Recruitment Rules, 1990 (hereinafter referréd to Rules of 1990)
came into force with effect from 31st August, 1990. In the Recruitment Rules,

1990, educational qualification for appointment on the post of Librarian was

determined and post of Librarian was divided into three grades namely, Librarian,
Librarian (Scmor Scale) and Librarian (Selection Grade) and accordingly pay scales

are fixed and pay scale was given to Librarian who possessed required quahﬁcatmns .

under the Recruitment Rules, 1990

3.  Petitioner contends that since p_gtitioner was appointed prior to 1.7.1969
“petitioner was entitled for the benefit under Annexure-P/6 and refixation of salary in
higher grade. Petitioner submitted a representation which was rejected vide order
dated 7.6.1993 (Annexure-P/9). Petitioner submitted a répresentation for grant of
UGC pay scale, which was rejected, vide order dated 7.6.1993. Undated
representation of petitioner is Annexure-P/8 wherein petitioner has claimed salary
- of the Selection Grade. After rejection of the application dated 7.6.1993, Original
Application No: 529/94 was filed before the State Administrative Tribunal, Bench at
Bhopal, praying therein that salary of petitioner be fixed in the pay scale of
Rs. 3000-5000 and revised to Rs. 3200-5700 according to her semorlty Considering

the reply of State, Tribunal has dismissed the application holding therein that since _

petitioner did not possess requisite qualification she is not entifled to revised pay
scale.

4,  Learned counsel for petitionér submitted that petitiorier was appointéd as
Librarian and continued on the post of Librarian therefore she has acquired a right

4
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under the notification of the year 1988 (Annexure-P/6) for hlgher salary but she is

-deprived of higher salary. Till her retirement pay scale was not revised though she

has served from the year 1964 to 1994 but her pay has not been revised and she is
not paid higher salary. Learnéd counsel for the petitioner referred to the judgment of
the Indore Bench of this court in the case of Ku. Madhuri Ranade v. The PN.B.
Gujarat Arts and Law College, Indore and others' wherein the Bench has granted
benefit under the Career Advancement Scheme for grant of Selection Grade of
Rs. 3000-5000. In this case, Screening Committee was constituted on 17.6.1988
and has recommended for grant of senior scale to the petitioner with effect from
28.9.1997 and not from 11.6.1989. It is held in the case that after she has fulfilled the
eligibility criteria, she is entitled for higher pay scale in the scale of Rs. 3000-5000, -

-which was introduced with effect from 1.1.1986. Question of delay and other factors

were not considered. Even in the order, it is not clear whether Ku. Madhuri Ranade
possessed requisite educational qualification to receive the scale of pay in the grade
of Rs. 3000-5000_.

5. Learned counsel for respondents submitted that pay scale of Teacher of the

- Collegiate Branch was revised and on the recommendation of University Grant

Commission minimum educational qualification was fixed. After the rules were framed
in the year 1990, opportunity was given to all the Librarians to acquire minimum
educational qualifications for the post of Librarian under the Rules of 1990. So long -
as Librarians who were not possessed of minimum educational qualification were
kept in the pay scale of Rs. 2200-4000. Circular of the year 1988 stood superseded
after Rules of 1990 came into force. Even 1f the pay scale of petitioner could be
revised under the notification of 1988 but her pay scale will be governed by the
Rules of 1990. Until and unless petitioner acquires the minimum educational
qualifications prescribed for the post of Librarian in 1990 Rules she is not chglble for
the higher scale of pay.

6.  Considered the contention of parties.

7. Annexure-P/6, letter dated 25th August, 1988 was written by the Secretary of
State of Madhya Pradesh, Higher Education Deparment. Letter is written to
Accountant General wherein it is mentioned that the objection raised by the
Accountant General is answered as Yes and the Librarians who were in the pay
scale of Rs. 300-600 will be entitled to pay scale of Rs. 700-1600. Petitioner has
nowhere pleaded in the petition that in pursnance of the circular of 1988 she was not
placed in the pay scale of Rs. 700-1600. After 1988, new Recruitment Rules of.
1990 came into force. Under theése Rules, minimum educational qualification prescribed
for the post of Librarian is Post Graduate degree in Library Science with at least 55%
ma:ks and at degree level the percentage of total marks obtamed should not be less

(1) W.P. No. 1282/1999, decided on 27.6.2005
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than 50 OR at least 55% marks in M A./M.Com/M.Sc. and at graduate degree in
Library Science and percentage of total marks obtained should not be less than 50.
Under these Rules, post of Librarian is divided into three grades i.e. :

(A) Post of Librarian is Class Il post and the pay scale was fixed
atRs. 22004000,

(B) Librarian (Senior Scale) Class I post was fixed m the pay
scale of Rs. 3000-5000; and

(C) Librarian (Selection Grade) Class I post was fixed in the pay
scale of Rs. 3700-5700.

8. The Librarians who are not having requisite qualifications their cadre was
treated as dying cadre. In the note to the Rules, it is provided that the following
qualifications will be essential for Assistant Professor, Sports Officers and Librarian
for their placement in senior pay scale and selection grade pay scale. It is provided
that the Assistant Professor/Librarian/Sports Officer will be placed in senior pay
scale of Rs. 3000-5000 if he/she has (i) completed 8 years of service after regular
appointment, or completed 5 years or 7 years of service in case of Ph.D. or M.Phil
degree holders, respectively, (ii) participated in two refresher courses/summer
institutes, each of approximately 4 weeks duration: of remained associated with
appropriate continuing education programmes, or comparable quality as may be

specified by UGC; and (iif) consistently satisfactory performance appraisal report.

Every Assistant Professor/Sports Officer/Librarian working in senior pay scale shall
be eligible for placement in the Selection Grade pay scale 3700-5700, provided he/
she () has completed 8 years of service in the senior scale. The condition of 8 years
shall be relaxed in case of officers who have completed atleast 16 years and for
Ph.D. and M.Phil holders 13 and 15 years respectively of service on the post of
Assistant Professor/Sport Officer/Librarian, (ji) after posting in the senior scale has
participated in two refreshers courses/summer institutes each of approximately 4
weeks duration, has remained associated with appropriate continuing education
programmer equivalent to standards approved by UGC; and (iii) has consistently
good performance appraisal reports. '

9.  After Recruitment Rules, 1990 came into force, circular Annexure-P/7 dated
16th October, 1990 was issued by the State Government wherein it is mentioned
that earlier there were no recruitment rules for Librarian and Sports Officer therefore
Sports Officer and Librarian were appointed on different qualifiéation and pay scale.
The posts have now been classified as educational posts by the UGC and rules have
been framed for recruitment and promotion and accordingly new pay scales were
fixed which were payable from 1.1.1986. Since the recommendations of UGC were
accepted, it is provided in the rules that those Librarians who were in service prior to
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1.7.1969 continuously and who possessed requisite minimum educational qualifications
fixed by UGC i.e. Postgraduate degree in Library Science or Postgraduate degree
with degree in Library Science will be eligible for 3 tier pay scale. Those Librarians
who do not possess requisite qualifications they shall be kept in the pay scale of Rs.
2200-4000 and as and when they acquire minimum eduncational qualifications fixed
by the UGC then they will be eligible for 3 tier pay scale between. 1.7.1969 to
31.3.1980 Educational qualifications of Librarian fixed by UGC are as under :

B.A./B.Com/B.Sc/(Second Division), M.LIB.Sc (Second Division)
or M.A./M.Com./M.Sc. (Second Division) and Bachelor of Library
Science or diploma in Library Science (Second Division).

Those Librarians who are appointed during this period from 1.7.1969
t0 31.3.1980 and possessed the aforesaid educational qualifications
they will be eligible to 3 tier pay scale. Remaining Librarians will be
kept in the pay scale of Rs, 2200-4000. Earlier Librarians appoiuted
after 1.4.1980 must possess minimum educational qualifications as
under : Master of Library Science (55% marks) and Bachelor of
Library Science (30% marks) or M.A./M.Com/M.Sc. (55% marks)
and Bachelor of Library Science (50% marks) and those Librarians
who are appointed after 1.4.1980 and do not possess the requisite
educational qualifications their pay scale shall be in the pay scale of
Rs. 2200-4000. ’

10. Thus, any benefit given under the circular of 1988 was valid till the rules of
1990 came into force. Rules of 1990 .are clear and specific and the notification
issued after the rules came into force on 16th October, 1990 has specified that
higher pay scale will be payable to Librarians on acquiring minimum educational
qualifications fixed by the University Grant Commission. Those Librarians who
possessed minimum educational qualifications as fixed by UGC at the time of their
recruitment will be eligible for higher pay scales and the Librarians who do not
possess the minimum educational qualifications shall be kept in the pay scale of Rs.
2200-4000,

11. Admittedly, Recruitment Rules of 1990 and order dated 16th October, 199G
have not been considered in the case of Ku. Madhuri Ranade (supra). Order was
not brought to the notice of the bench, which decided the petition. It may also be
mentioned that in the case of Ku. Madhuri Ranade (supra), question of her
educational qualification to get higher pay scale is not considered. The Career
Advancement Scheme for higher pay scales is not applicable to those Librarians
who do not possess minimum educational qualifications under the Recruitnient Rules
of 1990. The service of Librarian is governed by the Recruitment Rules. Those
Librarians who possessed minimum educational qualifications are entitled for the



888 - THE- INDIAN LAW REPORTS [2007
Smt. Sudha Malviya v. The State of M.P, 2007 '

benefit of higher pay scale under the Recruitment Rules of the year 1990.and order
of the State Government in pursuance of the Recruitment Rules dated 16th October,
1990 (Annexure-P/7)

12, Adxmttedly, petitioner has not acquired the requisite educational qualifications
as per order dated 16th October, 1990 issued in the name of Governor of Madhya
Pradesh undér Article 166 of the Constitution of India. Petitioner will be entitled for
the benefit strictly under the circular. Annexure-P/6 is a corresponding between
Accountant General and the Secretary of the Education Department whereas the
circular dated 16th October, 1990 has a force of law, issued in the name of Governor
under Aritcle 166 of the Constitution of India and the conditions of service would be
governed by this order issued in the name of Governor of the State.

13, Inthe result, petitioner is not entitled for the benefit of higher pay scale as she
has not acquired requisite educatlonal gualifications, The order of the State
Goveriiment issued in the name of Governor of Madhya Pradeshand the Recruitment
Rules of 1990 have not been considered in the case of Ku. Madhiri Ranade
(supra). It is therefore clarified that under the Recruitment Rules of 1990 and the
Government order dated 16th October, 1990 only those Librarians or Sports Officer
will be entitled for higher pay scale if they possess minimum educational qualifications
prescribed by UGC at the time of their initial appoirtment. Librarians or Sports
Officer who were not possessed of minimum gducational qualification as prescribed

by UGC at the time of their recruitment, they will be eligible to get higher scale of

pay of Libtarian or Sports Officer, as the case may be, after thiey acquire educatlonal
qualification prescnbed by Rules of 1990. .

14. As dJscussed above, it is seen that petmoner does not possess minimum

educational qualification for the post of Librarian as: prescnbed under the Rules of
1990, Therefore, she is not entitled for higher scale of pay in the prade of Librarian.

15. Petition fsils and is dismissed without any order as to costs. .
' . . Petition dismissed.
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