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Accommodation Control Act, Mi-B. (XLI of 1961) - 12()(f) - Bonafide,

Requirement for non residential purposes - Reasonably’ suitable
"ﬁcggmmodaﬁon - Respondent/Landlord filed suit for eviction on the

.\."\\,gfi"iiund that he requires suit premises for starting business of
“*manufacturing and sale of ready-made garments - Suitability of suit

premises challenged by tenant on the ground that suit preiises is
situated in Transport Nagar - Held - Requirement of reasonably
suitable accommedation has been engrafted if alternative
accommodation is available - Plaintiff not having any alternative
accommodation - He cannot be non. suited on the ground that
accommodation in question isnot reasonably suitable for his proposed

business - Appeal dismissed.

RAM CHANDRA DIXIT v. ARVIND KUMAR JAIN, LL.R. (2007)

M.P.

-~-1780

Accommodation Control Act, M.P. (XLI of 1961)-Sections 23-C, 23-D-

Question whether tenant can be permitted to file written statement
or application for grant of leave to defend is sufficient and no further
.opportunity to file written statement be granted-Held-R.C.A. to
commence hearing immediately after grant of leave-Filing of writtén
statement is not mandate of legislature-There is no provision under

. Section 23-D to grant time to tenant to file written statement after

grant of leave to defend-Rent Controlling Authority to decide
application for eviction considering groun ds on which leave to defend
is granted after recording eviden ¢e-Reference answered accordingly.

SMT. PARAMJEET KAUR BAMBA v.
. WADHWA; LL.R.[2007] M.P.

Act, 1860 - XLV : vide Penal Code, Indian
Act, 1867-I11 : vide Public Gambling Act.

Act, 1872-1 : vide Evidence Act, Indian.

Act, 1872-IX ; vide Contract Act, Indian

Act, 1881 -XXV1 : vide Negotiable Instrumerits Act.
Act, 1882 -IV : vide Transfer of Property Act.
Act, 1884 -IV : vide Explosives Act, Indian.
Act, 1890 - VII: vide Guardian and Wards Act
Act, 1894-1 : vide Land Acquisition Act:

Act, 1899 - I1: vide Stamp Act, Indian

Act, 1900-I1I-: vide Prisoners Act, M.P.

Act, 1908 - V : vide Civil Procedure Code.
Act, 1908 -XV1 : vide -Registration Act, Indian
Act, 1910.- IX : vide Electricity Act, Indian.

Act, 1923 -VIII : vide Workmen's Compensation Act,

SMT. JASBIR KAUR
. - - ... 1265
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Act, 1925-XXXIX : vide Succession Act, Indian. - : -
Act, 1927 - XVT: vide Forest Act, Indian. :
Act, 1932 IX : vide Partnership Act, Indian -
Act, 1934-XITIT : vide Money Lenders Act, M.P;
.+ Act, 1939 TV : vide Motor Vehicles Act.
- Act, 1940 - X } vide Atbitration Act, Indian,
Act, 1947-11 : vide Prevértion' of Corruption Act
Act, 1947-XLVII : vide Industrial Disputes Act - ;
Act, 1948-XXXIV : yide Employee's State Insurance Act. ’ -
Act, 1949 - XXIII : vide Drugs & Cosmetics Act , -
Act, 1954-X V1 : vide Prisoner's Release on Probation Act.
Act, 1954 -XXXVII : vide Préverition of Food Adultration Act,
" "Act, 1955 - X : vide Essential Commodities Act.
-Act, 1956 - XXIII : vide Municipal Corporation Act, MP. .. .
Act, 1956 -XXX : vide Hindu Succession Act ) - :
" Act, 1956 - XXXVI: vide States Reorganization Act” - . ) o (
Act, 1956 -CII : vide Medical Conncil Act, Tndian. : ;
Act, 1959 -II : vide General Sales-Tax Act M. P, 1958
Act, 1959 - XX : vide Land Revenue Code, M. P.
- Act, 1959 LIV : vide Arms Act Indian . -
" Act, 1960-XVII : vide Co-~operative Societies Act, M. P,, 1961
Act, 1960-XX : vide Ceiling on Agricultaral Holdings-Act, M P.
Act, 1961- XXX VI : vide Municipalities Act, MP.. . - -
Act, 1961-XLI : vide Accommodation Control Act, M.P.
Act, 1961 = XLHI : vide Income Tax Act, Indian
" Act, 1963 -XXX VI : vide Limitation Act, Indian :
. Act; 1963 - XLVII : vide Specific Relief Act - )
Act; 1969 -IX : vide Van Upaj (Vyapar Viniyaman) Adhiniyam, M.P. .
Act, 1971~ LXX : vide Contempt of Courts Act = - =
Act, 1972 -XXIV .: vide Krishi Upaj Mandi Adhiniyam, M.P.
‘Act; 1973 -'II': vide Criminal Procedure Code, 1974 -
-Act, 1973-XXI1 : vide Vishwavidyalaya Adhiniyam, M; P, .
Act, 1973- ML.P.-XXIII 1 vide Nagar Tatha Gram Nivesh Adhiniyam, M.P. .
Act, 1973-XXIII : vide Societies Registrikaran Adhiniyam, M. P.
~ Act, 1976 - TII : vide Samaj.Ke Kamjor Vargon Ke Krishi Bhumni Dharakon Ka
. 7 7. Udbar Derie Valon Ke Bhumi Hadapne Sambandhi
, Kuchakron Se Paritran Tatha: Mukti Adhiniyam, M.P.
Act, 1983 -XXIX : vide Madliyastham Adhikaran Adhiniyam, M.P. ) _
Act, 1984 -MP XIII : vide Kastha Chiran (Viniyaman) Adhiniyam, M.P. - J
Act, 1985 -LIX : vide Narcotic Drugs & Psychotropic Substances Act. =
Act, 1985-LIX : vide Judges (Protection) Act ’ o
Act, 1986 -XXV : vide Muslim Women {Protection of Rights on.Divorce) Act

L
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Act, 1987 - XXXIX : vide Legal Services Authorities Act:

Act, 1988-XLIX : vide Prevention of Corruption Act.

Act, 1988 -LIX : vide Motor Vehicles Act.

Act, 1989 - XXIV : vide Railways Act Indian.

Act, 1993 -I: vide Panchayat Raj Avam Gram Swaraj Adhxmyam, M.P, 1994
Act, 1995 - V : vide Vanijyik Kar Adhiniyam, M. P., 1994

Act, 1996- XXVI : vide Arbitration and anciliation Act. -

Act, 2000-XX : vide State Re-Organization Act. ', . .

Act, 2003 -XXXVI : vide Electricity Act. Indian. .

Appreclatmn of evidence - Cruelty not restricted to a partlcular instance
but normally refers to a course of conduct spread over a period of
time - Absence of direct or specific evidence not fatal under the
facts and circumstances of case S S 22T

Appreciation of Evidence-Evidence of witness declared hostile-Before being
. -declared hostile, the witness had corroborafed of the material facts

. of the prosecution case exceptlng witnessing manhandlmg of
deceased by respondent-There is no legal bar-to base a conviction

-upon the testimony of hostile witness if corroborated by. ‘other
reliable facts : ..563

Apprecmtmn of Evidence-Reliance on Video clipping of enacted drama of
incident in writing judgment-Video Cassette not exhibited by either
party-Tnal court writing judgment of acquittal opining that cassette
prepared in order to tufor witnesses-Judgment should have been
based on evidence on récord-Video cassette viewing created bias in
the mind of Court. ...647

- Arbitration Act, Indian ( X of-1940), Sections’ 14(2), 33 leltatlon Act

Indian 1963, Article 119 -Objection to Arbitration Award -Limitation-
Period of limitation of 30 days shall begin frini the date when the
contents of award are niade known to thé parties and not from the

" . -receipt of notice intimating filing of award - Arbitrator filing award in
sealed cover before the Court - Notice issued by Court as to show
cause why judgment and decree be not passed in terms of award -
Sealed Cover opened by the Court before the parties - Period of
limitation of 30 days would start from the date when sealed cover .
was opened making the contents of award known to the parties -
Objection filed by State held to be within limitation.

STATE OF MADHYA PRADESH v. KASTWAR CONSTRUCTION
Co.; LL.R. [2007] M.P - . 245

Arbitration Act, Indian (X of 1940) - Sectlons 30,39 - Arbitration Award -
- Award challenged before the High Court on the ground that it is
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non-speaking - Arbitration Clause not providing for a speaking

award-Award cannot be set aside unless and until it is beyond.

jurisdiction - Interference of Court not permissible in case of non-
speaking-award - Appeal dismissed.

STATE OF A MADHYA PRADESH -v. INTERNATIONAL

CONSTRUCTION COMPANY: IL.R. (2007) M.P. ‘ L1150

Arbitration Act, Indian (X of 1940) - Section 30(a) - Misconduct - Tender

: - M.P. : :
Arbitration and Conciliation Act, (XX VI of 1996)-Section 11-Appointment '

for leasing out Canning Unit at Bhopal was floated - Offer by appellant
was accepted - Appellant did not pay rent and raised certain disputes-

_Six Arbitrators were changed one after the other - First Three

arbitrators were to be changed - Fourth arbitrator submitted
resignation - Fifth arbitrator expressed his inability to continue -
Award was passed by Sixth Arbitrator - Court had fixed fee of
arbitrator at Rs. 10,000.- Respondent filed application for decision
on counter claim also .and was ready to pay fee fixed by arbitrator -
Arbitrator fixed fee of Rs. 11,000 payable in equal proportion by

both parties -Appellant refused to pay - Entire additional fee was:

paid by respondent - Held - There was no. secret deliberation made.
by arbitrator with any of parties - Although preper course was to
seek Court's order with respect to the fee payable on counter claim-
However, it cannot be said to be misconduct effecting merit of
decision - It was irregularity commitfed by arbitrator but award cannot
be set aside. .

M.P. FRUIT PRODUCT v. M.P. STATE AGRO INDUSTRIES
DEVELOPMENT CORPORATION LTD., BHOPAL; LL.R. (2007)

- - —1656
of arbitrator-Respondent entered into contract with appellant for
constrection of Road-Contract containing arbitration clause that
dispute may be referred to Arbitration Board to be constituted by
Corporation and party invoking arbitration will be required to furnish

. security. deposit-Respondent filed application for appointment of

arbitrator before High Court under Section 11(6)-High Court initially
directed appellant to invoke arbitration clanse-Subsequently sole
arbitrator appointed by High Court-Held-Arbitration Clause provided
for furnishing Security Depesit-Respondent has not furnished
security deposit after the appellant was directed to invoke arbitration
clause-Obligation of app'ella;it to constitute arbitration board could

- not arise because of failure of respondent to furnish security deposit-

Appointment of sole arbitrator by High Court not justified on account
of non furnishing of security deposit-As sole arbitrator had already
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commenced arbitration proceedings respondent directed to furnish
security deposit as determined by Corporation within 6 weeks-
Appellant to constitute Arbitration Board within 3 months-Arbitration
Board shall proceed from the stage sole arbitrator has already
reached-Appeal allowed.

MUNICIPAL CORPORATION, JABALPUR v. M/S RAJESH
CONSTRUCTION CO.; LL.R. (2007) M.P. (SC) ... 845

Arbitration and Conciliation Act (XXVI of 1996)-Sections 34,37, Civil

Procedure Code, 1908, Section 11 Explanation (iv) - Constructive .
Res Judicata- Agreement took place betweem parties on 21-11-38 -
Respondent was to procure Soyabean for appellant - Some dispute
arase during the subsistence of contract and same was referred to
Sole Arbitrator-Dispute was resolved by award' dated 25-10-99-
Another dispute was submitted by respondent before Sole Arbitrator
on 24-6-2002 contending that during subsistence of same contract
'he had purchased gunny bags worth Rs. 2,75,000/- for packing of
Soyabean- Appellant raised objection of constructive Res Judicata -
Held - Gunny bags were purchased by respondent for appellant on
20-11-1998 -Earlier Referénce was made to Sole Arbitrator in month
of March 1999 - Dispute referred by successive application to
-arbitrator was in existence, but same was not referred to arbitrator

- -Procedure provided under Civil Procedure. Code is applicable -
Successive Claim was not- entertainable as same was hit by provision
of constructive Res Judicata-Appeal Allowed. -

M.P. STATE CIVIL SUPPLIES CORPORATION LTD. V. MARAIN
AGARWAL, ILR. (2007) M.P. ' ---1785

Act, Indian (LIV of 1959) - Sections 22, 37 - Search and Seizure -
Search for arms concealed in house of premises for any unlawful
purpose would be illegal if Magistrate did not order it-Search to be
carried out in accordance with corresponding provisions in Criminal
Procedure Code-Act of raiding residences of appeilant and other
inmates without recording the reason to believe that arms and
ammunitions were hidden therein was not justifiable. )

WAHID KHAN V: STATE OF M. P, LL.R. (2007) M.P. 1808

Act, Indian (LIV of 1959)-Section 25-Sanction to prosecute-Accused
acquiticd on the ground that D.M., Bhopal was net proper authority
te sanction prosecution-Crime committed at Bhopal, recovery of
firearms made in'Baisen—Held-D.M., Bhopal had jurisdiction to grant
permission to prosecute-Approach of t;'izil Court not only perverse -

. but discleses either lack of knowledge or ulterior motive-._Acquittal

set aside. « - - ...648
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.Binding Precedent-What is-Every judgment must be read as applicable to

particular facts proved or assumed to be proved-Judgment of
Division Bench in W.A. No. 433/2006 holding that town development
scheme embraces also'a scheme which -does not implement the
provision of development plan-Whether is a binding precédent-
HeldaQuestio’nfwhgther a town development scheme can be made
for an‘area without the development plan for the area was not argued
nor was considered by reference to different relevant provisions of
the Adhiniyam-In not a binding precedent. T ..360

Buildings and other Construction Workers (Regulation of Employment and

Conditions of Service) Act, 1996, Sections 2(1)(i), 44, 47, Criminal
Procedure Code, 1973, Section 482-Quashing of Complaint-
Complaint filed against applicants who are Chairman & Managing
Director, Executive Director, General Manager, AGM (Project),
Project Manager posted in different Corporations-Work contract
was awarded to contractor for different construction works-Employee
employed by Contractor died while working-Criminal liability-Held-

Employers include owner as well as Contractor-It is true that-
Corporations did not perform work and contractor was carrying out -

work-Corporations are covered by word employers-Complaint
cannot be quashed.

' C.P. JAIN v. THE INSPECTOR, BUILDING AND OTHER
CONSTRUCTION WORKERS, SATNA; LL.R.[2007] M.P. . .. 818

Buildings and other Construction Workers (Regulation of Employment and

Conditions of Service) Act, 1996, Section 47, Criminal Procedure
. Code, 1973, Section 482-Criminal liability-Offence by companies-
Designation of applicants suggest that they are incharge and
respoasible for conduct of business of company-Applicants prima
facie vicariously liable for the offence-However, if Trial Court finds

that applicants or any one.of them are not in charge and responsible -
for business of Company it shall be at liberty to pass appropriite,
orders. ' ..818 -

Ceiling on Agificilltural Holdings Act, MP(XX of 1960) - Section 2(k), M.P,

Akrishik Jot Uchchatam Seema Adhiniyam, 1981 - Section 2(c) -
Reference to Larger Bench to consider correctness of decision
passed in State of MLP. V. Board of Revenue, Gwalior - Case under
Act of 1960 instituted against petitioners and draft statement was
published - Petitioners raised objections in regard to certain land as
the said land was not agricultural land and trees standing on the said
land - Competent Authority after spot inspection declared the said
" -land as agricultural land and declared it.to be surplus - Held --Once

[ 2
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. it is held that land was held in Bhumiswami rights for agricultural
_ purposes provisions of Adhiniyam, 1981 are not applicable - No

<

finding either by authorities including learned Single Judge hearing
writ petition that petitioners lield Bhumiswami rights in respect of
forest land - Unless clear finding is recorded that lands in question
were held not for agicultural purposes Court cannot render decision
that provisions of Aict, 1960 are not applicable - Matter to be placed
before Learned Single Judge for decision on merits.

SMT. HIRAKUMARI WIFE OF THAKUR JAIPAL SINGH v.STATE

" OF MADHYA PRADESH; LL.R.[2007] M. . . .. 1124

' Central Civil Services (Classification. Control and-Appeal). Rules, 1965- -

Rule 10(2) and (3)-Departmental Enquiry-Departmental Enquiry
initiated against the abpellant on the charge that he secured
appointment by submitting fake service card-Disciplinary Authority, '
being not satisfied with the enquiry report remitted the matter back
to Enquiry Officer to submit specific report-Ench'iry Officer without

_holding further enquiry and without giving further opportunity opined

“finding of Enquiry Officer should have recorded its own findings. -

that service card was fike-Order of removal fram service passed-.

Order quashed by Central Administrative Tribunal-Order of Tribunal -

set aside by High Court'-D'isci'p_linary Authority having differed‘with

and not have remianded the matter to the enquiry officer for fresh
ﬁndinngisciﬁlinary Authority being statutory authority has te act
within statute-Requiremient of Section 10 not followed by disciplinary

’ authority-Punishment proposed was vague-Matter remanded back

Chikitsa Sanstha (Niyantran) Adhiniyam, M.P., 1973, Section 10, Disabilities -

to disciplinary authority for fresh decision-Special Leave Petition

allowed. : .
MATHURA PRASAD v. UNION OF INDIA; ILK 2007] M. P. ...295

e

Act, Section 2(i), 39, M.P. Medical And Dental Undergraduate
Entrance Examination Rules, 2006, 2.6, 3, 5.1 - Reservation of seat

‘for visually handicapped candidate - Petitioner having no vision in

right eye and having vision of 6/7 in-left eye - Claimed reservation
under the category reserved for handicapped persons - Petition
allowed by learned Single Judge - Writ Appeal filed by Medical

"Council - Held - Disability defined under Rule 2(i) of Disabilities

Act includes blindness and low vision - Purposive. interpretation

". has to be given'to the word disability - 3% reservation would not

rover all catégories of disabled c:gnididat_;es in all courses - Persons
with visnal disability have not been made eatitled as per guidelines
issued by Medical Council - Decision of Medical Council do not run

!
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counter to provisions of Act and Rules - Expert opinicz passed on
the basis of practical wisdom cannot be marginalized- Visually

handicapped persons cannot be brought into categories of
handicapped persons for medical course - Writ Appeal allowed.

MEDICAL COUNCIL OF INDIA v. NITIN MANTRI; LL.R. (2007)
M.P. - : ... 1065

Civil Procedure Codé (V of 1908)-Sections 11 & 12-Explanation VII{-

Rejection of plaint on the ground of res Judicata-Question whether
judgment and decree rendered in earlier suit having lesser pecuniary
Jjurisdiction would operate as res judicata in a subsequent suit,
pending in the Court with higher pecuniary jlirisdiction-H'e]d,Iprior
to inclusion of Explanation VIIL, for the applicability of the principle
of ‘res judicata, the pecuniary jurisdiction of the Court dealing with
earlier suit was required to be the same as the Court dealing with

- subsequent suit-with incorporation of Explanation VIII, the principle

of res judicata shall apply even though the subsequent snit is pending
in court with higher pecuniary jurisdiction.

POONAMCHAND'v. MURTI MADANMOHANII; ILR ‘[2007]1

M. P ...333

Civil Procedure C;':de, (V of 1908), Section 96, and Land Revenue Code

M.P. 1959, Sections 1198, 115-Correction of Revenue Entry-Deletion
of names of ¢o-owners from revenue record without any semblance
of procedure adopted for mutation-Defendant filed application for

deletion of name of plaintiff and others on the ground that they .

have relinquished their share-Patwari admitted that application was

- . not singned by plaintiff and his mother in his presence-No notice

issued to plaintiff and mother before deletion of their names-Suit
for partition decreed, plaintiff being declared to have right in ¥ share

of property-Appeal on the ground that plaintiff had relisiquished his -

share and that partition had already taken place-Relinquishment

. sought to be proved on the basis of deletion of name of plaintiff-No

right accrued in favour of defendant due to deletion of names of
other co-owners-Appeal dismissed. '

RANGILAL v. SMT. MANORAMA SONL LL:R. [2007]MP. 391

Civil Procedure Code (V of 1908)-Section 96, Electricity Rules 26, 29, 44

and 45-Suit for compensation-Negligence and Strict Liability-Suit
filed for compensation against M.P.E.B. and a neighbour as deceased
had died because of electric shock-Deceased while coming out- of
house came in touch with live electric wire-Neighbour indulged in
pilferage of electricity and wire used for siplioning electricity had
fallen down and deceased came in contact with it-Suit dismissed as

s
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" plaintiff had failed to prove negligence of defendants-Held-M.P.E.B.
failed to take action on the complaint regarding illegal siphoning of
electricity-It is the duty of M.P.E.B. to conduct periodical inspection
of lines and to take all safety méasures to prevent accident-M.P.E.B.
has utterly failed to discharge its statutory ob]igations—Cann(nt claim
exemption from paying damages in case of death arising out of
accident due to electric shock-Compensation of Rs. 2 lacs with
simple interest @ 6% per annum from the date of filing of suit-
Appeal allowed.

_JAGDISH v. NARESH SONI; LL.R. [2007] M. P. ...640

Civil Procedure Code (V of 1908)-Section 96-Hindu Succession Act, 1956,
Section 22-Preferential right of prop_er’ty-'l‘_ransfer of Property by co-
heir-Voidable at the option of another co-heir-Sale against the right
of co-heir constitutes am infringement of the: right conferred under
Section 22 (1)-Burden on purchaser to prove that co-heir had waived
* his preferential right.

" VISHWANATH GUPTA v.VIRENDRA NATH AGRAWAL; LLR.
[2007] M. P. : .. 630°

Civil Prqcedure Code (V of 1908) Section 96, Partition Act, 1893-Sectwn
4-Suit for declaration and permanent injunction dismissed by trial

Court on the ground that sale-deed executed by coparceners in favour

of appellant was null and void because there was no partition-Validity

of sale without obtaining consent of coparceners-challenged-Held-
Parties are governed by Mitakashara Law as administered in Bombay
-School-Consent of coparceners not necessary for-alienating share-
Sale-deed executed in fayour of appellant to the extent of share of
vendor are vahd-However, as appellant was act-put in possessmn of

.property, he must file suit for partition and seek possession, ...623

Civil Procedure Code (V of 1908)-Section 152-Review-Clerical or
Arithmetical error-1103/14 mentioned as House No. in plaint-
Whereas in judgment passed by Additional District Judge House

. No. mentioned is 113/14-Application for review rejected-by Court
_ below-Held-Accidental Slip or omission can be corrected at any time
by Court either at its own motion or on application of party-It is
gathered from plaint that house number 1103/14 is mentioned-It
was incumbent upon the Court below to correct the said error-Correct
Mo.. of House is held to be 1163/14-Revisicn sllowed.

SMT. SAROJINI MAHULE v. KAILASH CHANDRA
VISHWAKARMA; LL R. (2007) M.P. ..: 1456

Civil Prosedure Code, (V of 1908), Order 6 Rule 17, Constitution of India.
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Civil Procedure Code (V of 1908), Order 7, Rule 11, Co- -operative , Soc:etles )

/

INDEX

Article 227-Order rejecting apphcatlon under Order 6 Rule 17 and

- consequently dismissing sait is not appealable order- Appeal before .

First Appellate Court was not maintainable- However, High Court
under Aritcle 227 of Constitution of India can invoke its power to
set right thé error and prevent gross injustice ...521

Act, M. P., 1961, Section 94 - Legal Notice to Registrar Co-operative
Socletxes- Trial Court dismissed the suit for want of notice under
Section 94 to Registrar Co- -operative Societies - Held - Trial Court
ignored the plaint averment that legal notlce was served on 17.6.2003
- Dispute whether notice was given or not is a question of fact which
could not be decided a preliminary issue - No averment in plaint

. w1th respect to busmess of defendant no.1 - Question whether notice
" 'was mandated cannot be decided as preliminary issue - Defect of

notice could not have been gone into at preliminary stage - Trial

Court directed to declde the question after recording evidence -

Appeal allowed. T ..965

Civil Procedure Code (V of 1908), Order 7, Rule 11, Coui‘t Fees Act, 1870, :

Section 7- Valuation of suit property - Appellant filed suit for
declaration of sale-deed as void and also for possession - Sale Deed
was executed for a consideration of Rs.18 lacs - Suit valued by plaintiff

- at Rs.18 lacs- Defendants.in application under Order 7 Rule 11 raised

objection that as houses have been built and other development
activity has taken place the present value of property is not less
than Rs.8 Crores - Trial Court held that ad valoram Court Fee on
valuation of property is payable - Held - Earlier.in writ petition it
was directed that ad valorem Court Fee is payable on Rs.18 lacs -
Whether the valuation of the land has increased is a question of fact
and cannot be decided as preliminary issue - Trial Court directed to
advert to question of valuation at the time of final declsmn if it is
raised in written statement.

SHADAB GRIH NIRMAN SAHKARI SANSTHA MARYADIT
BHOPAL v. PARITA GRIH NIRMAN SAHKARI SAMITY MARYADIT,
BHOPAL; I.L.R. (2007) M.P. ’ ..965

Civil Procedure Code (V of 1908), Order 7, Rule 11, Indian leltatwn Act,

-Section 14, Article 56, Co-operative Societies, Act; MLP., 1961,

Section- 64 - Rejection of Plaint - Question of Limitation is mixed.

question of fact and Iaw - Suit filed by appellant for declaration that
sale deed was not binding being void - Sale deed executed on
2.12.2000 - Consideration amount was to be paid in installments by
way of post dated cheques - Last installment was payable on
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7.10.2002 - Cheque not handed over nor consideration amount paid
in any other mode - Trial Court dismissed suit as barred by limitation
while decndmg it as preliminary issue ~ Held - It is not the.case that
even in case of default of one installment, entire amount became
recoverable - Not possibie for plaintiff to know that intention of
defendant was not to make the payment in future - Suit was filed
within 3 years from the date of last installment - Dispute raised by
plaintiff before Registrar Co-operative Societies was dismissed for
want of jurisdiction - All questions being mixed guestipns of facts )
and Iaw could not have been decided by way of preliminary issue -
Dismissal of suit as barred by time set aside - Trial Couri directed
to decide the issue of limitation after recording evidence. ...965

Civil Procedure Code (V of 1908)-Order IX Rule 13-Setting aside ex-parte

decreé-Plaintiff filed a suit for enforcement of Bank Guarantee-
Appellant/Defen dant bank did not appear in spite of service of natice-
Ex parte Decree passed on 25.8.1998-Appellant filed application for
setting aside ex-parte decree on 3.3.1989 disclosing that summon
was not accompanied by copy of plaint-Bank came to know about

' _passing of ex-parte decree on 4.2.1989-Application for setting aside

ex-parte decree dismissed in default-Another application filed cn
27.8.1990 for setting aside ex-parte decree stating the date of
knowledge of decree as 24.8.1990-Application rzjected by Trial
Court-Appeal also dismissed by High Court--Held-Trial Court
rejected second application asbarred by time in view of contradictions
in two applications regarding date of knowledge-Second Application
for setting aside ex-parte decree not maintainable as first was already
dismissed-Not proper to- interfere with the orders under challenge-
Appeal dismissed.

GHAZIABAD URBAN CO- OP BANK LTD'v. STATE OF M P;
LLR.[2007] M.P. - ‘ ) 730

Civil Procedure Code, (V of 1908) - Order 21 - Interest - Part of the decretal
. amount deposnted after the period of limitation of one month -

- Interest is payable only on the amount paid after the period of
limitation and not on the entire amount -~ Order grantmg interest on
entire amount modified. ~ . .. 148

Civil Procedure Cod, (V of 1908), Order 22 Rules 34 Order 16 R 17-
_Censtitution of India, Article 227-Impleadmeat of Legal heirs- Minor

sons of the Petitioner were directed to be impleaded in place of
defendant who died issue less-Tmplement was not given effect to-
Application under Order 6 Rule 17 was filed subsequently for
incorporating the names of petitioners in the cause title. of suit -
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* Application rejected by Trial Court, consequently suit dismissed as

abated-Held-Impleadment is a ministerial act and not judicial one-
Suit should not have been dismissed on account of failure to implead
the Petitioners-Order of Tr'lal Court set aside-Application under
Order 6 Rule 17 allowed ~

AMARSINGHV POORAN ILR [2007]M.P. . ..521

le Procedure Code (V of 1908) Order 23 Rule 3 - Compromlse of Suit -

Parties to the $uit'filed compromise petition during pendency of suit
- Statements recorded on the same day - Case fixed for orders -
Application for cancellation of compromise petition filed by
-respondent no. 1 before orders could be passed - Court directed for
enquiry and for adducing evidence and no evidence adduced by
parties - Compromise petition dismissed by Court - Held - Court is
required to satisfy itself whether there has been complete adjustment
of compromise of suit = Court was not satisfied that Iawfu! agreement

or, compromise has been entered between parties - Rejection -of }

Compromise petmon proper - No jurisdictional error - Revnsnon

~ . dismissed.

RAJESH KUMAR v. RAKESH KUMAR, ILLR. (2007) MP. ...1458

_ wal Procedure Code, ( V of 1908) - Order XXX VII (Summary Procedure)-

Suit for recovery of amount outstanding towards price of the supplied
goods - Suit not covered by Order XXXVII Rule 1(2) - Hence not
maintainable.

BHATINDA CHEMICALS LTD. v. MAHESH & CO. MANDSAUR,
< ILR (007)MP. - ° ..126

le Procedure Code (V of 1908), Order 39, Rules 1&2, Partnershlp Act,

Indian 1932-Sections 7,40 and 53-In the suit for rendition of accounts,
temporary injunction filed by plaintiff for restraining defendant from
‘carrying on business-Defendant can be restrained only when firm
proved to be dissolved as per Section 53-Plaintiff claiming that
partnership could be dissolved 'at Wlll'—Held-Partnershlp deed
containing both the terms, dissolution 'at Will' and dissolution by
‘'mutual consent'-However, Clauses 8 and 11 of deed make it clear
that partnership could be dissolved only by 'mutual consent'-
Partnership not proved to be dissolved-Prima facie case, balance of
convenience and irreparable loss also not in favour” of plaintiff -
Temporary injunction cannot be granted.

RAMESH KUMAR v, SMT. LATA DEVL, LL.R. [2007] M. .- .. 615

Civil Procedure Code (V of 1908), Order 41, Rule 1(d), Order 9 Rule 13-

Court's jurisdiction to proceed ex parfe on a date fixed by Reader -

ry
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. Court has no jurisdictio’n to proceed ex parte - Effect of order made
.\ on such date - No due notice of date of hearing to the party proceeded
,against. '
?'INPERMAL v. SHAMBHULAL; I.L.R. {2007] M.P. ' ...266

Civii Procedure Code, (V of 1908) - Order 41 Rule 14(3), Order 41 Rule 21
Aand Order 43 Rule 1(t) - Appeal against dismissal of application to
»restore appeal - Discretion to dispense with notice on certain

' respondents- Discretion has to be exercised by Court on sound basis
and correct factual matrix not procured by false statement -False
statement that no relief claimed against those respondents - Court
committed illegality while exercising discretion - Exercise of
discretion is open to judicial review and is neither unfettered nor
arbitrary - It was necessary to issue notice to unrepresented
defendants after the plaint was amended - Moreover, respondents
No. 5 and 14 were dead before filing appeal and appeal could not
have been decided against dead person - Appellate judgment set
aside, :

- [MRATLAL v. VISHNU PRASAD; LLR.(2007) MP. . ..105 -

Comniissioner of Oath Rules; 1976, Rule 2(b), High Court Rules and Orders,
Rule 1.of Chapter III, Oaths Act, 1969, Section 3, Civil Procedure
Code, 1908, Section 139, Criminal Procedure Code, 1974, Section
297- OQath Commissioner - Whether Oath +Commission entitled to
administer oath and solemn affirmation for the purpose of proceeding
in High Court-Oath Commissioner is created under Oath Act - They
can administer oath for filing in judicial proceedings only if they are
empowered in this behalf by High Court'- High Court has not
empowered any person to administer oath for filing affidavits for
proceeding before High Court-Rule 2(b) of Rules, 1976 defines Court
as only Civil Court under superintendence of High Court - Oath
Commissioner not -entitled to administer oath and receive solemn
affirmation-under Rules, 1976 for the purpose of proceeding in High
Court,. .

SMT. MANJU V. GHANSHYAM, LL.R. (2007) M.P. —1793

Common Entrance Examination, D-MAT, 2006-Admission-Petitioner was
offered admission on the basis of his performance in entrance
examination-College demanded bank guarantee for Rs. 10lacs-Held-
If Institqtiu’n feels that student may leave the course in midstream
then it may require that student.to give a bond/bank guarantee that '
thebalance fee for the whole course would be received by Institution-
No assessment by Institution that whether petitioner would leave
thé course midstream-Demand of bank guarantee without
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assgssnient contrary to judgment of Supremé Court—Demanq‘made
by institution quashed.

MANOJ MODL v. STATE OF M.P; LLR. (2007) M.P. -..1365

Computation of posts for promotion - Question as to whether both:permanent
* and temporary posts are required to be considered for computation

of posts - The word 'Cadre' includes both, permanent and teiiporary

posts- Applying 'Senior Scale' and 'Selection Grade Scale' in respect

of only permanent posts by State Goverrment - Not proper
qualification - Temporary-posts also required to be included in
computation of total number of posts - Petitioner entitled to be given
benefit of there was temporary vacancy. ; ...209

Confiscation of commodity challenged-Confiscation of edible oil chailenged
-‘on the grouad that order-ought to have been passed by Judicial
Authority and not by the Minijster-Petitioner himself submitting apeal

_ before concerned Minister-That apart, this ground not raised in the
‘petition-Validity of the order on this ground cannot be challenged

now. " - ...353
Constitutional validity-What is-Function of Court is'to examine whether
law made by State Legislature violates any provisions of Constitution-

Court not to substitute its own wisdom in law making with that of

. State.- o . . - ..476
Constitution- of India-Directive Principles of State Policy-P.LL.-A woman
jumped into funeral pyre of her husband & died (Committed Sati)-
Cabinet of State Govt. decided not to provide any kind of financial

. assistance to Gram Panchayat for two years and also requested the
Central Govt. not to extend any financial assistance to that Gram

. Panchat-Order chalienged by P.LL. - Looking'to the importance of

the matter, Division Bench referred the mattér to the Fuil Bench-
Held-Although provisions contained in Part IV of the Constitution

¢ are not enforceable in any Court-But, if State Govt. or Central Govt.
- withhold all financial aid of a village on the ground that some peaple

of the village have commitiéd or abetted the commission of offence-

Order of the Govt. arbitrary and wliravires Art, 14 of the Constitution.

ANANDILAL CHOURASIA v. STATE OF M.P; LLR.[2007} M.P.... 1183

Constitution of India, Article 12 - State - Question whether MLP. Cooperative
Dairy Federation Limiteg’l'is a State or not referred te Larger Bench
- Body financially, functionally and administratively dominated by or

under the control of Govt. is a State - Held .- Work of Federation. -

relates to economic development of farmers engaged in production
and sale of milk - Development of milk and milk products and

-
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economic development of farmers carrying business of sale of milk
is part of functionsof welfare State-90% of share capital of federation
held by Govt.- In 2003 Rs.9,96,50,024 given by way of grant-in-aid
by .Govt. thus Federation financially dominated by Government -

* Vast powers including to appoint, dismiss, suspend federation
_ employees vest in Board of Directors majority of which nominated
. by Govt: - Managing Director appointed by.Govt. and works under
¢ontrol, directions and guidance of Board of Directors - General
Assembly of Federation also dominated by Board of Directors thus,
Federation dominated and controlled by Govt. administratively and
functionally - Federation is a State within meaning of Article 12 -
Writ Petition maintainable - Judgment passed by Full Bench in case

of Dinesh Sharma overruled. -

M.P. STATE CO-OPERATIVE DAIBY FEDERATION v.MADAN LAL
CHOURASIA; LLR. (2007) MR . - "~ .. 859

Constitution of India - Articles 12, 14, 16 & 309 Municipal Corporation is
'State' and in the matter of recruitment of employees is bound by
constitutional provisions containing in Articles 14 & 16 - Distinction
between “illegal appointment” and “irregular appointment” -
Appointment made in total disregard to constitutional scheme as .
also recruitment rules is illegal appointnient - If thereis substantial

' compliance of constitutional scheme, but some provisions of rules
not followed, itis irrégular appointment - Article 309 of is applicable
~-Illegal appointment cannot be regularized. ...157

Constitution of India, Articles 14, 21 and 23, Prisons (Madhya Pradesh
. Amendment) Act, 1999, Sections 35, 36, and 36-A, Prisons Rules,
M.P. 1968, Rules 2(J), 647 and 647-B-Equitable Wages Payable to
prisoners-Payment of Rs. 8/~ and Rs. 10/- per day to unskilled and
skilled labour-Stand of State Govt. is that since work available in jail

is not enough té provide more than four hours, therefore, wages
fixed are for four hours work-Equitable wages should be paid to
prisoners for the work done by them-Labour exacted from prisoners

_ isclassified as hard, medium or light-Task cannot be reduced without
sanction of Inspector General-Time of nine hours of steady work
fixed by State Govt. Cannot be reduced to four hours without sanction
of Inspector General-Prisoners undergoing rigorous imprisonment
have to be given priority for employment over prisoners undergoing
simple imprisonment-Contention of respondent that enough work
_is not available in jail to provide employment for more than four
hours a day cannot be accepted-Equitable wages can be worked out
after deducting expenses incurred on food, clothing and other
amenities-Rates of wages fixed by order dated 30-6-1999 was prior
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'Constitution.faf India, Articles 14, 21 and 23, Prisons (Madhya. Pradesh -
‘Amendment) Act, 1999, Section 36-A, Prisons Rules, M.P. 1968,
. Rule 647-B-Compensation payable to Victims-50% of the wages

INDEX

to prison (Madhya Pradesh Amendment) Act and amendment in-

rules-State Govt. to notify wages afresh in accordance with section
364 of Act and 647-B and 2(J) of Rules. ...889

earned by prisoner ini 2 month to be deposited in common fund for
payment of compensation to deserving victim-Object to compensate

"

- the victim ar his family out of common fund is not being effectively

achieved as affidavit filed by State shows a very meager amount has

. been disbursed to victims-Deserving Victim to be determined in
consultation with Court in which prisoner is being tried and a2 human -

right activist in the area to be nomijnated by State Govt.-Deserving.

victim can be paid compensation from common fund whetlier:. -

deductions from the wages of prisoner who has comniitted the offence
have been made or not-Identification of victim -and payment of

compensation need not await the conclusion of the Trial-Directions

issued. ... 390

Constitution of India, Articles 14, 21 and 23, Prisens Rules, M.P., 1968,

Rule 2(J)-Wages-Wages for the services or tasks performed by

prisoners must have sonié¢ rational basis-Minimum wages. fixed for _

similar task/service can constitute rational basis for determination

- of wages-Deductions to be made towards food, clothing and other

amenities excluding medical facility as it is the obligation of the State-
Equitable wages can be fixed after making such deductioris and be

notified by State Govt. under 647-B(1) of Rules from time to,time- -

Wages should be reascitable as they are not only to-take caré of
expenses: of prisoners in jail but to provide for future rehabilitation
and compensation to- victims. o

Graduate Entrance Examination Rules, 2006 - Rules 9.6 and 9.9
challenged -as heing ultra vires - Rule,9..6.‘ requiring candidates

selected in P.M.T. examination to exercise option for allotment of

available séats and Rule 9.9 providing that after exercise of option,
the candidate becomes ineligible for a seat in college or course that
becomes available later on - Petitioner taking PMT test aud opting
for BDS course as MBBS seats get filled up by more meritorions
candidate- More seats beceming available later on but petitioner
not called for counselling - Held, Rules 9.6 and 9.9 are reasonable
and not w/tra vires - If these Rules are not followed, chain reaction

will start with regard to fill up of seats, makingit difficult for authority

] ...889 -
‘Constitution of India, Articles 14, 226, M.P. Medical and Dental Under- -
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to fill up. the seats available before the time of commencement of
the course - However, authorities conducting counselling directed
to follow transparent and fair procedure so that candidates do not
feel that information was withheld from- them- New transparent
procedure directed to be established i Jin next counselling session.

ARUN SINGH YADAV v. STATE OF M.P; LLR. [2007] MP. ...178

Constitution of India-Articles 14,226-Special Public Prosecutor-Petitioner
was.appointed as Special Public Prosecutor for a period of 3 years-.
"« Appointment- could be terminated by giving orne month's notice- -
Petitionér was appoixted despité his name not figuring in the pane]
sent by District Magistrate-Petitioner was removed after giving one
month's notice-Order of removal challenged on the ground that it
casts stigma-Petitioner was appointed dehors the procedure-Order ‘
of termination doesnot reflect any complaint-Order of termination
proper-Petltlon dismissed.

BHARAT SINGH RAJPOOT v. STATE OF M PILR [2007] M P...342

Constitution of India, Articles 14,227-Equality before law-Disciplinary
Authority recording finding of "lack of integrity" against three
employees-One employee given the punishment of stoppage of one
increment without cumulative effect-Another employee/Petitioner
reduced in rank from UDC to LDC in the minimum pay scale-Third
employee/Petitioner awarded pumshment of reduction to the
minimum pay scale of LDC—Reasons .given by authority in awardmg
different punlshments in almost similar charges does not satisfy the
test of. equal:ty—Authonty directed to reconsider quantum of penalty

"VISHNU PRIYESH BANSAL v. EMPLOYEES STATE ]NSURANCE
CORPORATION; ILR [2007] M. P. . 334

Constitution of India-Article 16-Transfer-Recommendation of MLA of
different constituency-Effect-Petitioner transferred to Bhopal from
Chhatarpur at his own request on 10.7.06-Petitioner was transferred
to Chhatarpur and respondent po. 3 from Kannod to Bhopal by order
dated 23.12.2006-Transfer order of Petitioner-and respondent no. 3
set aside by High Court. with hberty ‘to pass fresh order if
circumstances o warl‘ant-Petltloner agdin transferred from Bhopal
to Kannod.and Respondent no. 3 transferred from Kannod to Bhopal-
Held-Record.produced by respondents show that local MLA of
District Morena had recommended transfer of respondentno. 3 to
Bhopal-Respondent no. 3 had remained at Bhopalfrom the year
2002 till 10.7.06-1t is clear that petltmner has been transferred in
order to accommodate respondent no. 3 at any cost-Recommendation
has not been made by MLA of either Bhopal or Kannod but by MLA
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of Morena-Transfer has been effected only because of
recommendatmn of MLA of Morena as siich transfer is arb:trary—

, Transfer order of Petitioner and that of respondent no. 3 quashed- E

) Petmon allowed. : :

ARVIND KUMAR CHATURVEDI V. STATE OF MP, IL.R. (2007)
M.P. : .- 1749

‘Constitution of India, Artlcles 16, 136-Promotion-Selection Commlttee s
approved list of candidates for promotion to IFS challenged before
CAT-Tribunal cons:dermg ACRs of more than five years desplte
regulations provndmg for consideration of only 5 years of A.C. R. -
and directing rewew of entire selection.process-Tribunal's order
confirmed by High Court- Speclal Leave Petition by UPSC before
apex court-Evaluation made by an.expert committee should not be

' easily interfered-Selection Committee had acted strictly in
accordance with the Regulations-Approach of Tribunal erroneous
in considering ACRs 4f more than five years-High Court merely
followed the decision of Tribunal without mdependently applying
mind-Orders of the Trlbunal and High Court quashed-Appeal ,

allowed.
UNION PUBLIC SERVICE COMMISSION v. L. P. TIWARL, . LR. -
l[20()'7’] M.P. ; ..302

 Constitution of India, Articles 16 136-Regularnzatmn-Employee workmg
' on contract basis-Original Application filed by respondents/
employeés before Central Administrative Tribunal for regularization
of their services-Tribunal directed the appellants to consider their
".cases for appointment on regular basis-Writ Petition filed by
appellants before High Court dismissed-Matter remitted back to-
High Court for reconsnderatmn in the light of judgment passed in.
« Uma Devi's case.

! 'CHIEF COMMISSIONER OF INCOME TAX 'BHOPAL. v. Ms..
LEENAJAIN ILR[ZOOl]MP ] .. 721

Constitution of Indla, Articles- 16, 309 - Appellant - Assistant Agriculture
Engineer in Agriculture Department - Opted for tramnsfer and
absorption in Irrigation: Department - As per rules past services in
Agnculture Department cannot be counted in computing seniority
in Irrigation Department -Lién in Agriculture Department lost -
Agriculture Department refusing to take back - As appellant sought

- transfer on his own request and lost his lien'in parent department so -
request to take him back: nghtl_y re,_]ect_ed Appeal dismissed.

* SURENDRA SINGH GAUR v. STATE OF M.P,, LLR. (2007) M.P....1

K
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Constitution of India - Articles 19’(1)(a),(b), 21 - Protéction of certain rights
regarding freedom of speech etc. - Petitioners and other agitators
were exercising their fundamental right to freedom of speech and
expression and to assemble peaceably 7 and without arms - They were
shouting slogans. demandmg land for land and demanding other
rehabilitation measures - Nothing in their conduct to show that they
had design to commit cognizable offence-- They have not done
anything glvm g apprehension that they will disturb public tranquility,
public peace or public order - Insistence by S.D.M. to execute
personal bonds under section 107 of Cr.P.C. and on refusal sending
them to jail was in gross violation of their fundamental rights -
Payment of compensation is one of the way to prevent violatior of

‘ fundamental right under Article 21 of Constitution by the authorities

- State to pay Rs. 10,000 each to petitioner and those who were

arrestéd and detained in jail - Petition allowed.

MEDHA PATKAR v. STATE OF M.P,, LL.R. (2007) M.P. .. 1618

Constltutlon of India, Article 21, Prisons Rules, M.P., 1968, Rule 30(1)
Overcrowding of Jails-Rule 30(1) provides that 41.80 meters should
be taken as standard meter space per prisoner-Convict lodged in
jailis not denude of all his fundamental rights but also doesnot enjoy
all his fundamental right like other persons-State Govt. in its reply-
admitted that jails are overcrowded and standard meter space per
prisoner cannot be provided-However new jails are under
construction to meet such situation-State Govt. to continue with
construction and expansion of jails to discharge its obllgatmn under
Artl‘cle 21 of Constitution of India.

S.P. ANANDV STATE OF M.P. ; LLR. (2007)MP ...389

< Constitution of India - Articles 21, 226 - Direction of CBI enquiry - ‘Direction
' to CBI to register a casé agamst mterveneriSupermtendent of Police
cannot be granted - Direction to'investigate the entire case so as to
bring accused after investigation to book can be issuéd - Such
direction can be issued only if Court is satisfied that prima facie
enquiry conducted in the matter by police authorities is not proper

. and inquiry by independent agency like CBI is necessary.
KEDARNATH SHARMA v. UOI, LLR. (2007) M.P. .. 1579
Constitution of India-Article 39(a)-Directive Prmcnples-No leglslatmn or
delegated leglslatlon can be declared invalid solely on ground that

. Directive Principles of State Policy have not been followed or have
been violated. ...1398

Constitution of India, Article 136, State University Service Rules, M.P.,

-

Arcenvo \\:«%35
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1982, Rule 11- Direct Recruitment - Examination conducted. by PSC
for short listing the candidates for filling 17 posts of Asstt. Registrar
in Universities .- Petitioner was called for interview, however, was
not selected -- Vires of M.P. State University Service Rules,

* challenged before Supreme. Court on the ground that no se]ectlon

could be made only on the basis of interview - Vires of Rules not
challenged before High Court - All selected candidates not made

party to the petition before apex'court - Appeal dismissed - However, )

State Govt. directed to consider the demrabllxty of amendmg the
Rules to avoid favoritism or nepotism.

KU. RASHMI MISHRA v. MADHYA PRADESI-I PUBLIC SERVICE
COMMISSION; LL.R. (2007) M.P. .7

Constltutlon of India-Article 141-Binding Precedent-Dismissal of appeal

N

from Rama & Co. is not binding precedent as there are earlier
judgments in field and High Court bound to follow earlier decisions-
View taken in Dr. Jaidev Siddha and others cannot be treated to
have been impliedly overruled due to dismissal of SLP preferred

agamst order rendered in case of Rama and Company-Law laid down

in case of Dr. Jaidev Siddha holds field and principles laid down
therein have full applicability.

+ (Majority View) - S ; -—1506

Constltutwn of India-Article 141-Bmdmg Precedent-Judgment passed in

case of Dr. Jaidev Siddha is per incuriam-View taken by Supreme

Court in SLP arising out of order rendered in case of Rama and

Company is binding precedent as sole question'in SLP was about
mamtmnablhty of appeal after coming into force of Act 2005.

(Mmonty view) o 1506

Constltutmn of India, Article 226-Allotment of P.G. seats in Medical College

* to respondent No. 4 challenged on the ground that respondent No.
‘j;4 does not belong to Scheduled Tribe category-Respondent No. 4

'usecurmg admission to P.G. course as tribal candidate by virtue of

Ed
v

értificate dated 21.3.2003-'Meena' as 'tribe' omitted with effect

\'tfllrom 8.1.2003 by virtue of Act No. 10 of 2003-Respondent No. 4

was not a member of Scheduled Tribe on the date of certificate-
Respondent No, 4 not entitled to pursue P.G. Course as tribal

. candidate-Petition allowed, allotment, of seat to respondent No. 4
_ cancelled.

ALAWA NEELMANI v. STATE OF M:P.; ILK[2007] M.P. .. 761

Constitution of India, Article 226 -Civil Procedure Code, 1908 Order 21

. Rule 43-Writ petition - Duty of Executmg Court before auctmnmg

A
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the attached items - Jtems attached were given on Supurdagi-Nama -
to respondent and were valued at Rs.12,000 - Auction proceedings
of the attached items yielding only Rs.600 - Respondent stating that
the goods had lost value due to damage suffered with passage of
time - It was inconceivable that goods having innér valuable
components would be damaged in a span of just 18 months - It was
bounden duty of executing judge to ensure that Nazir or person
entristed with work of .execution ought to have tallied the goods
while putting them to auction - Executing’ Court not expected to sit .
in casual and non-serious manner-Successful execution and

- satisfaction of decree should be ensured and any tricky obstruction
-in execution must be thwarted sternly - Role of Nazir directed to be
. scrutinized and action directed to be taken -Application under Order

* . 21 Rule 43 of the Civil Procedure Code dlrected to be re-decided -

Writ allowed.

“MITHU LAL SONT v. RAM LAL som; I.L.R. @200y MP. .72

Constitution of India-Article.226-Contractual matter-Bid Capacity and
. qualifying experience-Petitionér Company submitted its bid but was
déclared disqualified-Held-Notice Inviting Bids laying down
conditions of minimum turnover of Rs.”222 lacs in last two financial
years and experience of completion of similar work of requisite value-
Petitioner nowheré stated that it possesses the requisite financial
turnover and qualifying experience-Bid capacity and qualifying
experience are two dll‘ferent things-Petitioner was rlghtly disqualified-
Petition dismissed.

M/s. KANDARIA CONSTRUCTIONS COMPANY V. STATE OF M.P,;
ILL.R.[2007] M.P. - 756

Constltutnon of India - Article 226 - Daughter of petlt!oner who was worklng
. as Sub- Inspector was found dead in her official residence -
Complaints were made by deceased durmg her life time against
Superintendent of Police - Body of deceased was removed from spot
_in the presencé of Superintendent, of Pulice inspite of request by
relatlve of deceased not to do so unless he arrives - Panchnama,
Inguest Report, and various other procedures in the course of
investigation were dong even- before senior officers could reach on
the spot - Material on record shows that Superintendent of Police
caine to the spot and- disturbed the entire place of incident - Even
om0, substantial progress was shown by CID when the matter was
handed over to it ; Prima facic enquiry and investigation being

* conducted by CID and attitude of State Govt. is not in conformity
with requirements of conducting proper inveéstigation - CBI directed
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"to take qver investigation and proceed to enquire into the matter
and bring it to its logical end. ..1580

Constltutlon of India, Articles 226, Essentlal Commodities Act, 1955-Section
3(2)(c)-Public Interest Litigation-Writ filed for fixing price of milk
by State Governmerit-State Government refusing to invoke Section
3(2)(C) for fixing price of milk on the ground that Jabalpur is not the
poorest area of the State and huge subsidies are available on other
items-Held-Reasons for not invoking Section 3,2(c) of the Act not
germane and relevant-State Government unwilling to exercise its

- . power regarding price fixation for wholly extraneous consideration
in disregard of a statutory duty-Order of the State Government

quashed—State Government directed to make an order under Sectmn _

3(2)(c) for controlling the price of milk in Jabalpur area.

NAGRIK UPBHOKTA MARGDARSHAK MANCH v. SECRETARY,
FOOD, CIVIL SUPLIES & 'CONSUMER PROTECTION
DEPARTMENT BHOPAL ILR [2007] M.P. ..441

Constltutlon of Indla Article 226. - Locus Standi-Petitioner No. 1 stoed -

promoted in the year 2006 - Impugned. declsmn to lower the standard
of evaluation made retrospective w.e.f. 1-1-2004 - Candidates who
had secured good and were senior to Petitioner as Asstt, Professor
would again become senior to Petitioner No. 1- Petitionei No. 1 lias
locus standi to challenge impugned decision of State Govt. ---1770

Constltutmn of India Article 226 ., Madhya Pradesh Forest Service
(Recruitment). Rules, 1977 - Petltlon for treating the post of 0.S.D.
as separate cadre - Department of Forést adopting three tiers pay
scales for Assistant Conservators .of Forest-as per the
recommendations of Chowdhary Pay Commission - Consequent
amendment incorporated in M.P. Forest Service (Recruitment)
Rules, 1977 vide notification dated 3.3.1990 - Promotion of Assistant

Conservator Forest as OSD - Petitioner contending that OSD in 3

State Forest Service be treated as separate cadre and they be not
adjusted against the post of ACF and they be held not entitled to get
benefit of three tier pay scale - Held, OSD is a nomenclature givea
to a posting and does not mean that only the persons functioning as
ACF are entitled to be beneﬁted Criteria-is of State Forest Service
and not of ACF.

: ‘GHULAM MOINUDDIN v STATE OF M.P,; ILR [2007] MP ..208°
Constitution of India, Article 226 - Mmmg Lease - Petitioner granted mining

lease for extraction of sand - Possession of area could-not be
.demarcated and handed over as the same was submerged in water

of R.wer Narmada - Alternatlve s1te for extraction of sand though o

[er

o
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proposed, but was not finally given - Petitioner prayed for refund of
security amount and first instalment deposited by him - Respondents
instead issuing demand notice of Rs. 4,56,010/- -- Petition filed for
quashment of order of recovery of money - maxim lex non cogit ad
impossibilia applies meaning thereby that the Iaw does not compel a
man to do what he can not possibly perform - Possession could not
be handed over as area was submerged - Petitioner could not derive
benefit from contract for no fault of his - Respondents directed to
refund the amount deposited by Petitioner - Demand notice
unreasonable and illegal hence quashed Petition allowed.

HARDEEP SmGHv STATE OF M.P; LL.R:[2007] M.P. =~ ..216

Constitution of India-Article 226-Original Jurisdiction-When a writisissued

. under Article 226 of Constitution in respect of Court or Tribunals
or administrative authorities it is done in exercise of orlglnal
“jarisdiction.  (Majority View) ' - ..1505

Constitution of India, Article 226-Samaj Ke Kamjor Vargon ke Krishi Bhumi
_ Dharakon Ka Udhar Dene Walon Ke Bhumi Hadapane Sambandhi

Kuchakron Se Paritran Tatha Mukti Adhiniyam, M. P., 1976-Claim -
before S.D.0. that the disputed land was not sold but was mortgaged
with a condition of redemption aliowed-Application for execution also
allowed by Collector-Petitioner claiming that transaction was of year

" 1968 and the Act of 1976 does not apply-Act applies in regard to the

prohibited transaction of loan subsisting on the appointed day- The
objection of petitioner is highly misconceived-Impugned transaction
is "prohibited transaction" under the Act-Petition dismissed. e

MANNU v. COLLECTOR, TIKAMGARH; LL.R. {2007] M. . ...602

Constitution of India-Articles 226/227-Alternative Remedy-Rule of

exclusion of writ jurisdiction due to availability of alternative remedy
is a rule of discretion and not one of compulsion-Writ Court may
exercise discretionary jurisdiction of judicial review in atleast three
contingencies where writ petition seeks enforcement of fundamental
rights, where there is failure of principles of Natural Justice and
where proceedings are wholly without jurisdiction or vires of an Act
is challenged.

M.P. STATE AGRO INDUSTRIES DEVELOPMENT CORPORATION
LTD.v. JAHAN KHAN; LL.R. 2007) M.P. - ..1282

Constitution of India, Articles 226/227-Alternative Remedy-Writ Petition

is not a proper forum to decide dispute in respect of contractual
matters- In respect of Bare Contractual obligations-Writ Petition is
not to be entertained when remedy of civil suit is available- Dispute

-
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in respect of rent cannot be agitated under Article 226 of Constitution-

Petitioner has remedy of filing suit under M.P. Accommodation
Control Act to determine the question. ...1216

Constitution of India, Articles 226/227 - Auction of Nazul plots by Nazul

Department for non residential purpose - Petitioners challenging

- the auction of plots and construction of shops thereon - Nazul land

which is proposed for construction of shopsis a part of road as shown

“.-in the master plan of Mandla city - Such Nazul land cannot be

auctioned-Auction of Nazul land for non- resndentlal purposes bad-
Hence quashed.

"RAJESH SHARMA‘»r STATE OF MADHYA PRADESH LL.R. (2007)

MP. - .65

Constitution of Indxa - Artlcles 226/227, Bhopal Gas Leak Dlsaster

(Reglstratwn and Processing of Clalms) Scheme, 1985 - Identification
of claimant - Claim of the Pefitioner for payment of compensation as

" Bhopal Gas Victim rejected by Deputy Welfare Commissioner on

the ground that different name is mentioned in Tata Survey, Ration
Card, Affidavit - Petitioner claimed that both the names are that of
same person as father's name is the same - Held - Scheme 1985
provides procedure for identification of claimants - Deputy Welfare
Commissioner has to verify identity of claimant on the basis of
Photograph affixed on documents required to be filed - Deputy
Welfare Commissioner cannot reject the claim where he entertains
doubt about ideality of claimant but can reject only if he finds that
claimant isnot genuine - Deputy Welfare Commissioner should have
insisted for personal appearance of petitioner for comparing him
with photograph affixed on documents - Matter remanded back to

decide the matter with regard to identity of claimant in accordance
with procedure laid down in Action plan and instructions- Petition °

disposed off.
ISHAQ MOHD. v. WELFARE COMMISSIONER, BHOPAL GAS

- VICTIMS, BHOPAL; LL.R. (2007) M.P. ..1353

Constitution of India, Articles 226 & 227 - Central Government employee

claiming the Actual amount spent by him in the operation conducted

at Apollo Hospital - Claim allowed by Central Administrative

Tribunal-State Government, in its petition claiming that the employee
is only entitled to reimbursement -as per the Government

.memorandum -Held, benefits that are to be given to the employees.

are clearly laid down in the office memorandum issued by Health
Ministry -Irresistible conclusion is that respondent was only entitled
to get the amount as per the package bill - Petition allowed.

%

.
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UNION OF INDIA v. PD. AGRAWAL; 1LR.[2007] MP,  ..200 "

Constitution of Indla, Articles 226!227-Dlsputed Questions of Fact- Premxses

L

of Petitioner taken on rent by respondent-CPWD assessed monthly .
rent at the rate of Rs. 32,080-Possession of Premises handed over
by respondent after acceptmg the rent fixed by CPWD-Petitioner
alleged that possession of room sntuated at 2nd floor was also taken
by respondent although it was not included in rented premlses-
Petitioner claimed refixation of rent-Executwe Engineer CPWD.
assessed rent of one room at Rs.2124 per month and refixed the
entire rent to Rs, 45,750/ -Enhanced ‘rent claimed by Petitioner
from the date of delivery of possession- Held-Initial rent of Rs. 32,080
per month was accepted by Petitioner without any ob]ectmn-Entlre
circumstances were taken inté consideration while fixing rent at -
initial stage- Petitioner not entitled to get rent re-fixed on the ground -

that prekusly rent was wrongly fixed-Petition involved disputed . -

questions of fact as petitioner is claiming hlgher rent whereas.
respondents are making payment as.per initial assessment.

NAND KISHORE CHOUDAHA vUNION OF INDIA L.L.R.[2007]
M.P. . > —=1215

Constitution. of Indla-Arttcles 226, 227-Dlstmctlon between-Proceedmg

ander Article 226 are in exercise of ongmal ]urlsdlctlon whlle
proceedmg ‘under Artlcle 227 are only supemsory

(Majority View) AT ' -=-1504 -

Constltutlon of India,- Artlcles 226 & 227-Petlt|on against the, order of

Centra! Administrative Tribunal quashing disciplinary proceedlngs-
Enquiry | initiated against Divisional Forest Officer-fox ‘committing
financial irregularities while posted-in Social Forestry Dmsmn-
Central Government i imposing penalty of deduction of basic pay by
_Sstages for five years with cumulative effect-Central Administrative
Tribunal quashing proeeedmgs on account of delay in completing
D.E.-Held-Enquiry report was submitted within time frame set by
the Tribunal-There is material suppression by petitioner of the fact
that penalty. had been imposed- against him during pendency of the
.matter before Tribunal-Tribunal ‘erred in quashmg departmental '
enqmry-Petltmn allowed.

STATE OF M.P. v. NIRANKARS]NGH LLR. [2007] M. P.. .;:59i

Ccnstltutmn of India - Articles 226/227 - Priticiple of Negatwe Equahty -

Petitioner seeking promotlon on the ground that her junior officers
have-been promoted - Promotion of Junior Officers'was found bad
by State Govt.; however, the Govt. dld not revert them as PSC had
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recommended their cases for promotion - Illegality once committed
cannot be pleaded to legalize other illegal acts - Petitioner not entitled
to claim parity as the promotion of the junior officers was. found bad

s - Petition dismissed.

Y SMT. K. SINHA v. THE STATE OF MADHYA PRADESH LL. R (2007)
% M.P. 04

L

32 ‘Constitution of India - Articles 226/227 - Public Interest thlgauon -
Evasion of Income Tax and Stamp Duty - PIL complaining evasion

f
‘j} .of Income Tax or Stamp Duty is maintainable because any loss to
P publiccexchequer affects rights of members of public - No material
° ... lias been placed by petitioners to substantiate the submission
L except saying that land worth crores of rupees has béen sold -

. However authorities under Income Tax Act and Stamps Act to

take action if they find that there has been evasion of Income

Tax and Stamp duty ' ..1368

- ‘Constitution of India-Articles 226, 2277-Public Interest Litigation-,Land
oo ; involved in dispiite is Charnoi land-Villagers had raised objections
~ before Collector-Villagers are interested parties-Writ Petition in the

~ form of Pubhc Interest Litigation maintainable - ..505

" Constitution of Indla Articles 226/227 - Public Interest thlgatmn - Locus

Standi - Petitioners claiming themselves to be members of political

.- parties filed petition challenging alienation of property belonging to

Gaushala which is claimed to be a Public Trust - Respondents claimed

Gaushala to be a Society - On the complaint of Petitioner no.1 enquiry,

by Registrar, Firms and Societies already pending - However

TR petitioner instead of partlclpatmg in enquiry filed Writ Petition -

NG g Respondents challenged the locus standi of petitioners to file writ

* ™ petition - Held - Public Interest Litigation cannot be maintained

unless Petitioners satisfy that rights and liabilities of class, community

or locality to which he belongs have been affected one way or other-

Nothing in petition that any of their right or liability is affected by

any act or omission of office bearers or committee of Gaushala -
Petitioners have no; locus standi-- Petition dismissed.

- MITTHULAL JAINv. STATEOF MP;LLR. 200)MP.  ..1367

Constltutlon of India, Articles226/227-Public Interest. thlgatwn-Pondlwater
tank being used by v1llagers-Pond not allotted or leased out to
respondent no.4-On account of construction being made all around
the said pond by réspondent no. 4 accessibility to it by villagers has
become impossible-Total land surrounding the pond from all

", directions: has been allotted in favour of reSpondent no, 4 for
establishment of factory-Pond recorded in name of State-

Sy
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Respondents contended that pond was being used only twice a year
on two festive occasions for immersion of pooja for Dolgyaras and
not. for nistar purposes-Held-Pond has not been transferred to
respondent no. 4 and State still continues to be its owner-Respondent
no. 4 has been put to an advantageous position as accessibility to
the pond has been denied to villagers-There is no delay or malgfide -
intention in filing Petition-Respondent no. 4 directed to make
arrangements to have the accessiblity to the pond for the villagers- -
In case respondent no. 4 fails to do so, respondents no. 1 and 2
would make adequate arrangements in this regard so that villagers
‘are not denied accessibility to pond for mstar and day to day use
throughout year-Petition allowed.

NARENDRA CHAUKSEY v. STATE OF M.P; LL. R. (2007)M.P...1391

- Constitution of India - Articles 226/227 - Pubhc Interest thlgatlon Writ
Petition in respect of transaction or affairs of Public Trust cannot be
maintained unless it is shown by Petitioner that the legal rights or
liabilities of a class or community is affecfed by some act or omission
in respect of Trust. - . ...1368 .

Constitution of India - Articles 226/227 - Transfer Policy - Transfer Policy
formulated by State is not enforceable as employee does not have a
right and Courts have limited jurisdiction to interfere in the order of
transfer - Court can interfere in case of mandatory statutory rule or
action is capricious, malicious, cavalier and fanciful - In case of

‘violation of policy proper remedy is to approach authorities by
pointing out violation and authorities to deal with same keeping in
mind the policy guidelines.

'R.S.CHAUDHARYv. STATEQFM.P,;LLR. (2007)M P. ..1329

_ Constitution of India, Articles 226/227 - Withholding of Promotion -
Departmental Examination conducted for promaotion to Middle
Management Grade II - Petitioner also appeared in examination
and was declared successful - Order of promotion issued with a
stipulation that it will come in force w.e.f. 1.12.1992 - Another order
issued on 27.11,1992 informing the petnt:oner that since departmental
action is contemplated, he should continue on same post witil further
instructipns - ""Contemplation" means investigation before issuance
of Charge Sheet -Non release of Promotion order was in accordance
with Departmental Circular - Petition dismissed.

DILIP S. GUPTE v. CENTRAL BANK OF INDIA: LL.R. (2007) M.P....85

Constitution of India-Articles 226,227-Writ of Certiorari-In issuing writ of
i " certiorari High Courts acts in exercise of orlgmal jurisdiction and
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not in exercise of appellate or revisional-jurisdiction-Power to issue
writ is original jurisdiction. (Majority View)

MANOJ KUMAR v. BOARD OF REVENUE, LL R. (2007) M.P.--1504

Constitution of India, Articles 226, 309-Non Gazetted Class III
Educational Service (Non College Services) Recruitment and

. Promotion Rules, M. P., 1973-Effect of amendment made in the Rule,
M. P. 1993-Question of entitlement of annual increments to
‘candidates acquiring B.Ed degree-Recruitment Rules amended in
1993 prescribing minimum qualification of B.Ed degree for
candidates aspiring to become teachers in school-Held-Candidates
appointed up to the date of amendment i.e. 16.6.1993 acquiring
training of B.Ed or B.T.I. at their own expenses up to 1.3.1999
entitled to get two annual increments-Those who were appointed
after 16.6.1993 or those who have acquired qualification before -
appointment not entitled to additional benefits. ’

STATE OF MADHYA PRADESH v.MANOJ KUMAR SHARMA; IL.R.
[2007] M. P. ..586

Constltutlon of India, Articles 226, 311 - Scope of Judicial Review in
Departmental Enquiry- High Court does not sit as an appellate
authority - Scope of interference is to the extent that whether enquiry-
was conducted by competent authority, whether principles of natural
jllstlc have been followed and whether there is some evidence
which. will reasonably support that delinquent officer is guilty.

THE PUNJAB'& SIND BANK v. GURMIT SINGH; LL.R. {2007)
MP. : . —1051 -

Constitution of India-Art'icle 227-Power of Superintendence-Power of
Superintendence conferred on High Court is power restricted to
the. Courts and tribunal in relation to which it exercise jurisdiction-
Power under Article 226 is not confined to Courts or Tribunals but
extends to any person or authority. (Majority View) --1504

Constitution of India, Articles 227, 309,311 Fundamental Rules, 56(3)-
Compulsory Retirement-Order of Compulsory retirement of
respondent quashed by State Administrative Tribunal holding that
ACRs of only last 5 years were considered and mot entire service
record-Opinion whether or-not to compulsorily retire an employee
is to be formed by State/Autherity/Screening Commlttee and notby
the Court-Tribunal should have directed the State to reconsider the
entire service record instead of quashing the order of compulsory
retirement-State Govt./Screening Committee directed to consider
the entire service record-Petition allowed. '

i
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THE STATE OF MADHYA PRADESH v. M.S. WANKANKAR ILR
[2007] M. P . . - .437 .

Constltutlon of India, Artu:les 243-B 243-C, 243-M, 244 Vth Schedule
Part C, Panchayat (Extension to the Scheduled Areas) Act, 1996,
Section 2, M.P. Panchayat Raj Avam Gram Swaraj Adhlmyam, 1993,
Section 129-E - Reservation of post of President Zila Panchayat for
Scheduled Tribe - District Shahdol was constituted of many tahsils -

" On 15.8.2003 District Anuppqr was’ constituted - District Anuppur

- consisted of four tahsils which were already declared as Scheduled
Aréas - Gram Panchayats and Janpad Panchayats reserved for
‘Scheduled Tribes - Petition was filed contending that office of
President Zila Panchayat be reserved for Scheduled Tribes~- Petition
allowed by Single Judge directing State Govt. to make reference to
President for declaring Anuppur District as Scheduled Area and to
defer the holding of election till the matter is decided by President -
Held - Concept of reservation would get attracted once there is an

- order by President declaring such area to be Scheduled Area - There_
is distinction between various categories of Panchayats at variqus
levels - District has different unit for election under Article 243-M -

* An area cannot form part of Scheduled Area unless there is
declaration of President - Section 129-E of Act, 1993 cannot override
Constitution - As State Govt. Lias already forwarded ifs
recommendations to Union of Iniii'a.dgcision may bé taken in that
regard - However keéeping elections in- abeyance till decision is set
aside - Writ Appeal allowed.

' STATE OF M.P.v. ASHOK KUMAR 'I'RIPATHI LLR. (2007) M.P...949

Constltutlon of India, Article 266—Jud1clal revnew-Penalty imposed -in
" disciplinary proceedings-Scope of mterference—l’etltmners workmg

“as Sorting Assistants in Railway Ma:l Ser'vice, M.P. Division-
Opening the parcel bags and takmg ouf certain articles-Péople have

faith in postal department-Actmn of the Petitioners amounts to
_betrayal of faith-Punishment of reduction in pay scale with cumulitive

effect-Punishment imposed is proper-Petition dismissed.  ....750.
Constitution of India - Article 300 A - Right to property is not only a
constututnonal right but is also 2 human right. Ce 9T

Constxtutmn of India-Article. 300—A—R|ght to property—No person shall be
' deprwed of his property save by authority of law-Includes nght to
construct on his land, . T..360

Constitution of India-Article 311~ Departmental Enqulry-Non supply of
documeénts-Order of punishment challenged by thé petitioners on
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the ground that documents relied upon by the Department were not -
supplied-Held-Petitioners has admitted their guilt before Rallway
Mail Service Inspector-Nothing was shown before enquiry officer
that R.MLS. Inspector. had coerced them to sign the said statement-
No prejudice was caused due to non supply of document Enqulry
cannot be quashed on that ground

' J.P. SHANDE v.THE UNION OF INDIA ILR. [2007] M.P. ... 750

Constltutlon of India - Article 311 - Departmental Enquiry - Petitioner
working as teller in nationalized bank - Charge that Petitioner had
withdrawn some amount from the :account of dead account holder

© after forging signatures - Petitioner was dismissed from service by .
disciplinary authority - Writ Petition allowed by Single Judge holding
that report of handwriting expert was not supplied and no evidence '

_on record that it was within knowledge of petitioner that account
holder is dead- Held- High Court does not sit as appellate authority
over finding of disciplinary authority - Conclusion reached by
dlsclplmary authority could be interfered with only if there is neo
ev:dence = Copy of handwriting expert report which was relied upon
by dlsmplmary authority-not supplied to delmquent officer - Ré-

instatement of delinquent officer cannot be directed because ‘matter
.* which onght not to have been censidered by Disciplinary’ Authority
was considered - Matter should be remanded to record fresh finding -
after excluding-such material - Order of reinstatement quashed -
Matter remitted back to disciplinary authority to record l'm'ding afresh
excluding report of . handwriting expert. : .. 1051

Contempt of Courts-Act (LXX OF 1971)- Sections 12,19 - Cantempt of
Court - Municipal Corporation initiating process of regularization of

- daily wages workers - Muni¢ipal Corporation making' appointment
on daily wages without following rules framed by State of Madhkya
Pradesh - Industrial disputes arising and awards passed by different
Labour Courts - During pendency of the writ petition, Municipal

- Corporation making a policy decision to regularize the services of
employees who had been working from before 31.12.83 - -Contempt
petition filed before High Court- High Court directing fresh
preparatlon of gradation list in view of the alleged manipulatioa in

. implementing scheme - High Court order challenged by Municipal
.Corporation before the Apex Court on the ground that the same is
", contrary to Govt. circular dated 12.4.2005.- Government Circular
issued on the basis of Apex Court Judgment according to which
appointments made on daily wages cannot be deemed to be
““appointment against civil posts and that regular appointment could

be made after following the procedure on record as per the relevant
T g . -
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recruitment rules - Such appointment on daily wages could not be
regularized since the relevant recruitment rules not followed - Held,

Corporation bound by the circular of State Government and, thereforé
it cannot be said to have committed Contempt of Court.

MUNICIPAL CORPORATION, JABALPUR v. OM PRAKASH

DUBEY, 1.L.R. (2007) M.P. . . 157
Contempt of Courts Act (LXX 0f 1971)-Section 13(1) - Appealable order- Appeal
shall l1e against any oider passed in. Contempt Proceedings ..157

Contempt of Courts Act (LXX of 1971)-Section 15 (2)-Reference of criminal
contempt—Speclal judge and Additional Sessions Judge presiding
over sessions trial-Trial Court convicted the accused for the offences-

"Accused after hearing sentence hurled the sandals which he was
‘wearing towards the Judge which fell on dias-Reference made by

" Trial Court under Section 15 (2) of Contempt of Courts Act-Held-

. Accused admitted his guilt and tendered unconditional apology-
Conduct of contemner appears to be a case of wilful contempt—
Abusing judge and throwing sandals towards him is clearly a serious
kind of criminal contempt-Unconditional apology tendered by
contemner is not acceptable-It is duty of every citizen to maintain
_dignity and respect of the Courts-Contemner guilty of committing
criminal contempt of the Court of Special Judge-Setnenced to simple
imprisonment for three months and fine of Rs.1000/- in default one
month's simple imprisonment. :

IN'THE MATTER OF REFERENCE OF CONTEMPT AGAINST
JAGMOHAN -PARASHAR; 1L R. [2007] M. P. ....608

_Contract Act, Indian (IX of 1872)-Section 23, Civil Procedure Code, 1908,
Section 20 (3), Order VII Rule 11 - Exclusion of jurisdiction of Court-
Respondent sibmitting tender for supply of goods-Clause 9 of tender
containing the term- Al dlspu$es shall be subject to Satna Court-
Dispute arose in respect of supply of goods-Civil Suit filed at
Jabalpur-Jurisdiction of Court at Jabalpur challenged-Held-Part of
cause of action also arose within territorial jurisdiction of Court at -
Jabalpur-Ne clause excluding jurisdiction of Court at Jabalpur and

- vesting exclusive jurisdiction to Satna Court-Plaintiff had not agreed
to give exclusive jurisdiction to Civil Court at Satna-Plaintiff entitled
to field suit in Court at Jabalpur---Revision dismissed.

: REGISTRAR, MAHATMA GANDHI, CHITRAKOOT, GRAMODAYA
VISHWAVIDYALAYA, CHITRAKOOT, DISTT. SATNA v. M,C. MODI
& COMPANY, LLR. (2007) M.P. : ---1815

Contract Act, Indian'(IX of 1872) - Section 171 - General lien - Demand
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loan given against fixed deposits - Bank has a lien on the fixed
+ . deposits. ..80

Contract Act, Indian (IX of 1872)--Section 188-Extent of Agent's author:ty-
Writ Petition filed by holder of power of attorney in his own name-
Petitioner was not entitled to file petition in his name in absence of
specific authority that he can file petition in his own name-Petitioner
may be entitled to file petition but in the name of Principal showmg
the petitioner as his agent. .. 1216

Cooperative Societies Act, MLP., 1960" (XVII of 1961)-Section 8, M.P.
Cooperative Societies Rules, 1962, Rules 14, 23 - Power of Registrar
to decide certain questions and Admission of Members - Appellant
wanted to become member of a Co-operative Society - He was not
given the membership form .- Consequently his name was not
included in the voter list - Appellant filed writ petition challenging
the voters list, election/election process as he comes under clause

_any person - Held - If appellant was aggrieved by non supply of
membership form, then he should have approached Registrar under
Section 8 of Act - Word any person cannot be interpreted in wild
expression - Any Person means who is entitled to be included in‘the
list of members on the date when the list is prepared - Person who
does not apply under Rule 14 to become member cannct be allowed
to challenge the elections of the Society - Any Person would not .
mean any person whe has no interest in Society but would mean a
person who is a member of the said Society - Appeal dismissed.

SANTOSH v. STATE, LL.R. (2007) M.P) --1562

éooperatiVe Societies Act, M. P., 1960 (XVII of 1961)-Sections 41-A(5),
64, 82, M. P. Cooperative Sociéties Rules, Rule 66(2)(h), M.P. Land-
Revenue ‘Code, 1961, Section 165 - Bar of jurisdiction of Court -
Auction of land by Bank for recovery of loan amount challenged
‘being void under Rule 66 (2)(h) of Rules - Land could not have been
auctioned as plaintiff is member of aboriginal tribe.- Application
under Order VII Rule 11 C.P.C. for dismissal of suit as barred filed
by applicant - Suit dismissed by Trial Court as not maintainable, -
however, it was remanded back by Appellate Court holding that it
involves disputed question of facts - Held - Facts averred in plaint
were disputed - If plaint averments are accepted as true, suit could
not have been dismissed on preliminary ground - As preliminary
issue recjuii‘es evidence to be recorded it cannot be said that siiit
was not maintainable - Appeal Dismissed.

: NARAYAN SINGH v: SURAT SINGH, LLR. (2007) M.P. = 1775
Co-operative Societies Act, M.P. 1960, (XVII of 1961)-Sections 48, 48 (C)-

A
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Exercise of delegatéd powers - Power of Committee or the Board of
Directors to revoke the license ‘of societies and to hand over the
responsibility to the M.P. Electricity Board - The Committee
exercises delegated powers and such powers subject to the final
authority of the general body of the society - Committed should
always respect the wishes of the gereral body rather to act in
detriment to it -Recommendation of the Committee is not according
to Section 48 . . ...255

. Co-operative Societies Act, M. P..1960 (XVII of 1961)- Section 49(8) -
Anthority of Committee headed by Chief Minister to make resolution
regarding handing over the work of Society to Madhya Pradesh

s\ ‘Electricity Board dué to failure to hold elections - As per Section
49(8), in case of failure to hold elections, the Registrar is empowered
to-assume charge of Committee and hold election as early as possible-
No power vests in the Committee to make resolution regarding

iz handing over the work of Society to the Board. ..255

Co-operative Societies Act, M.P.1960 (XVII of 1961), Section 64,
Constitution of India, Article 226/227 « Election Dispute - Petitioner
challenged elections of Co-operative Society on the ground that
voter-list was not prepared as per provisions of Ruie 23 - Held -
" Dispute relating to voter-list being a dispute arising in connection
with election can be referred to Registrar - Merely becanse voter-
list prepared by reterning officer is finial will not be a bar to eatertain

such dispute- Petitioner can file dispute - Petition dismissed.

* RAJENDRA SINGH v. STATE OF M.P. ; LL.R. (2007) M.P. _....-874

.Co-Operative Societies Act, M.P., 1960 (XVII of 1961)- Section 77 -
Appoiniment of mempers - Qualification of Chairman has bzen laid
* down in Section 77(3) (a) and that of members in Section 77(3)(b) -
Discreticn with Govt. if it thinks fit that Tribunal may constitute of
single person - Person embraces withir it chairman as also the
. members - Not imperative for Govt. to appeint one or two members-
Statutory provision makes it discretionary for Govt. to appoint
menrtbers or to permit Tribunal to be manned by single persom.-
Chairman already appointed - No writ can be issued for directing

Btate Govt. to appoint the member.

GAR‘.VESH v. STATE OF M.P; 1.L.R. [2007] M.P. ...206
Court-fers Act (Vﬁ of 1870)-Refund of Courf fee-Suit held ta benet maintainable-
Defendant/appellant eatitled for refund of Court Fee. ..126

Criminal Procedure Code, 1973 {IT of 1974) - Section 107 - Securlty for
keeping peace - Term Public Order and Public Tranquility mean
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absénce of msurrectzén, riot, turbulence or crimes of violence and

includes absence of:all acts which are danger to the security of State
and which disturb. serenity of others. -=-1620

Criminal Procedure Code 1973 (11 of 1974) - Section 125- Limitation-Delay

in filing’ appllcatlon foi-grant of maintenance-Question referred to
Division‘Bench as to whether an application for maintenance under

Section 125 of Crlmmal Procedure Code can be dismissed on account

of delayin ﬁlmg application-Held-Words Unable to maintain herself:
or himself are of importance-Cause of action would arise only after
satisfaction of above condition~Cause of action accrues on every
day-No period of llmltatlon is prescribed for filing application-
Application for grant of maintenance cannot be rejected on the ground
of delay after the applicant proves he/shé is unable to maintain
himself/herself - Earlier judgments did not lay the correct law -
Reference answered accordmgly

MAKARCHAND v. SMT. LEELABAI ; ILR [2007]M.P. . 571

Cnmmal Procedure Code, 1973 (II of 1974)-Sections 145, 482-Third party

‘mterventxon-S D.M. in proceedings under Section 145 Cr.P.C. held ,

that party no. 3 to 6 were forcibly dispossessed by party no. 1 & 2-
Order of S.D.M. affirmed by Higher Courts-Party No. 3 to 6 filed
appllcatlon for restoration of possession-Applicant filed objection
that he is in possession of the disputed latid and was not party to the
proceedings-Held-S.D.M. is required to give notice to those who
are concerned in such dispute--Section 145 nowhere pruwdes notice
be also given to all other persons who are not party to dispute-No

scope of third party intervention or providing opportunity of hearing -

in a proceeding which is already decided-Petition dismissed with costs.

JUGAL RATHORE v. JAGDISH RATHORE; LL.R. (2007) M.P. ...1471

Cnmmal Proceduré Code, 1973 (II of 1974) - Section 151 - Arrest to

prevent commission of cognizable offence - Before resorting to
Section 151 of Cr.P. C., it must appear to pohce officer that person
who is souglit to be arrested is desngnmg to. commit cognizable
offence and commission of that cannot be prevented except by
such arrest ..1619

Cnmmal Procedure Code, 1973 (II of 1974)- Sectlon 154-Whether puhce is

4

empowered to mvestlgate the cognizable offences without reglstermg

_ the FLR.-Police, on receiving complaint, proceeded with inquiry by

 giving zero number without registering the same-Held, the concerned
officer is duty bound to register FLR.- -Complainant may resort to
making application under Section 200 Cr.P.C. or 154 3) Cr.P.C. .

SMT. LAXMI SHARMA v. STATE OF M. P ILLR. [2007] M. P wal15
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Crlmmal Procedure Code, 1973 (II of 1974)-Section 156~Invest1gatlon-

Absence of Kerosefie Ojl- Burnt piece of blouse not sent for chemical
examination by Investigating Officer- Irregularities and illegalities
committed by mvestlgatmg officer- Will not cast doubt on prosecutwn .
case. . ...1256

o ~ Criminal Procedure Code, 1973 (11 of 1974)-Sect|on 161-Delayed recordmg

.

_of statement of injured witness-Injured witness receiving 9 i m]ur:es

including 2. incised wounds, 4 penetrating wound and.3 injuries
caused by hard and blunt object-Witness remained in hospital for 26
days-Returned back to village after staying for more 4 days-Statement
of witness recorded thereafter-Dymg declaration of witness also
recorded by Executive Magistrate within 9 hours of incident-No -

£ - - dent caused to the prosecution case. "..1434
-:- Cnmmal Procedure Code, 1973 (11 of 1974), Section 161-Evidence Act,

Indlan, 1872, Section’ 3-Wltness-Murder-Exammatmn of witness by
Investigating Ofﬁcer-Delay-Statement of independent éye witness
recorded after one day-For that Investigating Officer ‘has to be
categorically questioned on aspect of delayed examination-Delay in
examination of witnesses by I.O.-L.O. not asked about delay-Name
of witness mentioned in F.LR. which was lodged prnmptly-Wltness

" cannot be disbelieved . . . ..1436.
Cnmmal Procedure Code, 1973 (I1 of 1974) Section 1‘13(8) Further

Investigation-Investigation agency filing Khatma Report which was
accepted by Competent Court-Permission for further investigation
granted by Special Court on application of S.P.E.-Further
investigation permissible in the background of Section’ 173(8) of
Criminal Procedure Code.

. N.P. JHARJA v. STATE OF M.P,; L.L.R.{2007] M,P. ] ...1119
‘Criminal Procedure Code, 1573 (II of 1974)-Section 174-Inquést report- -

Absence of names of a;ipellants;Cannot be inferred that their names )
were not disclosed as murderers till panchnara was completed-No
requirement that inquest panchnama should contain name of

accused. , . - -—-1699.
Criminal Procedure ‘Code, 1973 (LI of 1974).- Section 197 - Sanction for

prosecution - Alieged act of applicant has no reasonabje connection
-or nexus with his ofﬁclal duty Sanctmn under Sectlon 197 Cr.P.C.
not required. T 1722

Criminal Procedure Code 1973 (II of 1974)-Sectmn 309-Adjourn-ment of .

case-Witnesses present not examined by trial Court on defence plea
that witnesses are not being examined in seriatim-Held-There is no
prnwsmn in Cr P.C. that the witnesses will be exammed in a
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particular manner-No special reason existing for adjourning the case-
- Lack of knowledge of trial Court regarding the procedure laid down
in Section 309 Cr.P.C. evident. ..648

Criminal Procedure Code 1973’ (IT of 1974)-Section 310-Making local
. inspection and preparing spot map by Presiding Officer- Object is
to enable the judge to understand topography of the spot-Spot
inspection was not necessary as topography was known-Prescribed
~ procedure not followed-Witnesses not confronted with spot map-
No reason assigned for not considering map prepared by 1.0.-Map
prepared by trial Court cannot be taken into consideration. ...647
Criminal Procedure Code, 1973 (II of 1974)-Sections 319, 482-Power of
Sessions Court to proceed against a person Power is discretionary
and ‘to be used sparingly when the court is hopeful that there is a

_ reasonable prospect of the case endmg in conviction.

RAMAVAITARVSTATE OF M.P; ILR[2007] M.P. ..828
Crimjnal Procedure Code, 1973 (Il of 1974)-Section 374-Appeal against

acquittal-Penal Code, Indian, 1860-Sections 147, 148, 302, 302/149-
Members of rival gangs having cross cases against each other

indulging in stabbing and using firearms causing death of two
members of each gang-Held-Discarding eviderice on the.ground of
minor contradition, technical irregularities and setting stricter
yardstick for appreciating eye witness account of police personnel
not proper-Eye witnesses reliable-Rejection of eye witness account
on the basis of spot map-Perverse conclusion- Judgment of acquittal
set as:de—Respondent convicted under Sections 147, 148 302/149

PC. - .
STATE OF MADHYA PRADESH v. MUKHTYAR MALIK; LL.R. [2007]
M. P : ... 647

Criminal Procedure.Code, 1973 (II of 1974) -Section 374(2) , Penal Code,
Indian,1860 - Section 302 -- Appeal against conviction under section
302 - Accused convicted for Killing his wife by throwing her in a
pond - Doctor conducting Post Mortem could not give any opinion
regarding cause of death - Diatom test to confirm death by drowning
not conducted - No symptoms indicating death by drowning except
blood mixed froth in the nostrils and lungs - For conviction under
Section 302 of L.P.C. death should be homicidal in nature -
Prosecution failed to prove that death was homicidal in nature -
Accused acquitted.

ASHOK KUMAR v. THE STATE OF MADHYA PRADESH; I.L.R.
(2007) MLP.~ ...129

4
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Criminal Procedure Code. 1973 (II of 1974)-Sections 374,162-Penal Code,
Indian 1860, Section 331-Appeal against acquittal-Accused charged

. for voluntarily causing hurt to extort confession-Acquitted by trial

Court-Trial Court rejecting the testimony of Star witnesses on the
ground that the investigating officer had cast doubt on his reliability
by obtaining his signature on his statement at the inquest-Obtaining
signature of witnesses puts the court on caution, requiring in-depth
scrutiny of the evidence-Signature on police statement not by itself
sufficient to discard his otherwise trustworthy evidence-Judgment

~ of acquittal set aside-Respondent convicted under Section 331 1PC

Crimin

Crimin

and sentenced to undergo R.L for S years.

STATE OF MADHYA PRADESH v. SURESH KUMAR; ILR [2007]
M. P. e C . ..563
al Procedure Code, 1973 (I of 1974)-Section 378-Appeal against
acquittal-Judgment of acquittal should not be interfered when two
views are possible-However High Court entitled to consider entire
material for analyzing evidence-High Court can interefere with
judgment of acquittal where overwhelming evidence is available.

SWAMI PRASAD v. STATE OF MADHYA PRADESH; LL.R. [2007]

M. P _ _ , L5790
al Proceduie Code, 1973 (II of 1974) - Sections 427, 482 - Sentences
to run concurrently -Applicant convicted under Section 376/511 of
LP.C. and sentenced to 4 ¥: years R.IL -Subsequently convicted under
Section 302/34 and sentenced to imprisonment of life -Held-Appeals

" were preferred in both the cases before High Court - No prayer for

making the sentences concurrent was made at that time - Separate

application under Section 427 of Cr. P.C. not maintainable.

., Crimin

" Crimin

KAMAL SINGH v. STATE, LL.R. (2007) M.P. - 1835

al Procedure Code, 1973 (II of 1974)-Section 439-Grant of Bail-
Changed circumstance-Grant of bail to co-accused by High Court
amounts to change in the circumstances-It entitles identically placed
another co-accused to grant of bail by Lower Court on the principle
of parity. ) ' ‘ oo

MANOHAR v.'STATE OF MADHYA PRADESH; I.L.R.[2007]
M.P. T T AR ' ....837
al Procedure Code, 1973 (1L of 1974) - Sections 215_7, 482 - Temporary -
custody of seized bus denied.on the ground that Road Tax is due

’ against Vehicle - Held - Question of recovery of tax under dispute -
. No sufficient material at the time of seizure of vehicle - Vehicle can

be called in case it is required to auction for the ljecqvei'y of any

ROV PR SN T
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outstanding amount - Matter remitted back for giving temporary
custody of vehicle.

JATIPRAKASH SHARMA v. STATE OF M.li;‘.I.L.R. [2007] M.P. ..290

Criminal Procedure Code, 1973 (II of 1974)-Section 464-Omission to frame,
or absence or error in charge-Charge did riot mention particulars
and specific dates of each transaction with respect of particular
complaint-Held-It did not result in any prejudice nor it occasioned
failure of justice to applicant-Conviction recorded by Magistrate
cannot be held to be invalid.

ANIL KUMAR GUPTA v. STATE OF M’ P., LL.R. (2007) M.P.—1824

Criminal Procedure Code, 1973 (II of 1974)-Section 482, Penal Code Indian,
Section 420-Quashing of Complaint-Applicants working on different
posts in Bharat Sanchar Nigam-Complaint for offence punishable -
under Section 420 of L.P.C. against applicants on the ground of over-
billing-Deceit is one of essential ingredient of offence of cheating-
Over-billing by mistake or by negligence would not amount to
cheatmg-No mens rea on the part of applicants-Mere breach of
contract is not-necessarily cheating-Civil Law action is only remedy-
No offence of cheating is made out even accepting every word of
complaint-Complaint registered under Section 420 of LP.C. quashed.

BHARAT SANCHAR NIGAM LIMITED, JABALPUR v. RAMESH
PRASAD; IL.R. [2007] M. P. 117

Criminal Procedure Code, 1973 (II of 1974) - Section 482 - Scope - Power
can be exercised where allegations made in F.L.R. or complaint, even -
if they are taken at their face value and accepted in their entirety do
not prima facie constitute any offence --1734

Prugs and Cosmetics Act (XXIII of 1940)-Sections 18(a)(i), (iii), (vi), 27(d),
Criminal Procedure Code, 1973, Section 482-Quashing of Criminal
Proceedings-Applicants are Non-Executive Directors of
Pharmaceutical Company-Tablet manufactured by Company found
to be sub-standard-Complaint filed by Drug Inspector-Held-Nothing -
Speuﬁcally averred in complaint against the applicants-No averments
that petitioners are in charge and having active role in day to day
affairs of Company-Merely petitioners being directors of the company
are not criminally liable-Proceedings against petitioners quashed.

P.V. NAYAK v. STATE OF MADHYA PRADESH; 1.L:R.[2007]
M.P.. .713

Due service of summons - Barely handing over the summons without proof
of handing over the copy of the plaint - Not a valid service - Ex parte
decree liable to be set aside : ...266
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o Duty of the Government as model employer-Need for promptitude-All efforts
*  arerequired to be made to act in quite promptitude in the matters of

disciplinary proceedings-A model employer is under obligation to

conduct itself with high probity and expected candour-Disciplinary

authority cannot get into slumber or sleep and the enquiry cannot

be allowed to continue at snail's speed Respondent advised to

conduct appositely in future keeping in view the doctrine. of legitimate

expectations of the employee. ..593

Educational Service (Collegiate Branch) Recrultment Rules, M.P., 1990-
Rule 5 - Classification, Scale of pay of librarian-- Petitioner was
appointed temporarily as officiating librarian - She continued on the
post and worked as librarian - Petitioner claimed benefit of higher

4 pay scale without acquiring minimum educational qualification - Held
- Recruitment Rules came into force in the year 1990 which provided
minimum educational gualification - Circular dated 16.10.1990 issued

- by State Govt. providing that Librarians already having minimum
educational qualification will be eligible for 3 tier pay scale- Librarians
not having minimum qualification to be kept in pay scale of Rs.2200-

. 4000 till they acquire minimum éducational qualification - Petitioner

" not acquiring minimum educatioral qualification - Not entitled for
higher pay scale - Petition dismissed.

- SMT. SUDHAMALVIYAV THE STATE OF M.P,; LL.R. (2007) MP..882

Electrmty Act, Indian (IX of 1910) Section 3, M.P. Vidyut Sudhar Adhiniyam,
2000, Sections 2(d), 18(1} (b), 18(2), 18(4), M.P. Cooperative
Societies Act, 1960- Revocation of license of Gramin Vidyut Co-

- operative Societies by M:P. Electricity Regulatory Commission
challenged - Gramin Vidyut Co-operative Societies had licénsed to
transmit, supply and distribute electric energy - License revoked
on the ground of the;inefﬁcie'hcy on the part of Societies - In revoking -

_ license, Commission did not inquire into the conduct or functioning
- of the Licensee Soc1et|es and failed to form the opinion about the
. ’ existence-of public interest - 30 days show-cause notice stating the
grounds on whichliceuse is proposed to be revoked also not given
- License revoked in complete deviation from the requirements of
Section 18(1) (2) and (4) of Vidyut Sudhar Adhiniyam - Order of
commnss:on revokmg license set aside.

CHANDRA VALLABH v. STATE OF MP;ILR. [2007] MP. ..254
Electricity Act, Indian (IX of 1910), Secticn 23(3), Electricity Act, 2003,
Section 56, 56 (2) - Recovery of Electricity Charges- Premises of
Petitioner raided thrice during the peried 1990-1998 - Petitioner

deposited part of electricity charges found recoverable from him -
Petitioner claimed that no recovery can be made after a period of
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+ two years as provxded under Section 56 (2) of Electricity Act, 2003 -

Held - Demand was raised prior to comifig into force -of Electricity

Act, 2003 - Demand. cannot be said to be due under Section 56 -,
Limitation prowded under Section 56 (2) would come into force only -
when demand is covered under Section 56 - Section 56 (2) not-

attracted Petition dismissed.
GENDLAL AGRAWAL v. STATE OF M.P; ILR [2007] M. P.  ...526

Electrlclty Act, Indian (XXXVI of 2003)-Section 151, Electricity |

(Amendment) Act, 2007 - Cogrizance - Retrospectlve Effect -
Amendment made by Amendment Act, 2007 in respect of
investigation of offences and procedure for their trial would operate
retrospectively - Investigation conducted by police and cognizance
taken by Court on report filed by police cannot be held to be illegal-
Revision dismissed.

FAREED BAIG v. STATE OF M.P, LL. R (2007) M.P. --1713

Employees State Insurance Act (XXXIV of 1948), Sections 2(9), 2(13)-

) Employee and Immediate Employer-Appellant Company engaged-

in manufacturing of articles made of rubber used in Surgical, Medical
and Laboratory, Soda Water, Accessories and Articles used in various
industrial units-Manufacturing process starts with mixing. of raw
rubber with chemicals-Mixture thereafter goes to difierent process

kiown as molding, extruding, vulcanizing and thereafter product -

undergo finishing process-Cutting and polishing of rubber items is
beiing given on contract basis to different contractors-Demand notice
issued by respondent in regard to contribution for the workers

" engaged in cutting and polishing of rubber items challenged before

ESI Court-Held-Cutting and Polishing of rubber items being given

on contract basis to different contractors-Appellant/Company having.

no control or supervision over employees of Contractors:Company

also having requisite sanction from Central Excise Department in

this regard-Employees of Contractors would not come under ambit
of Employee of Appellant/Company-Appellant/Company not
immediate employer—Demand notice quashed-Appeal allowed.

NATIONAL INDIAN RUBBER WORKS LTD. KATNI v. THE
EMPLOYEES STATE INSURANCE CORPORATION INDORE;
LL.R. [2007 M.P. : 798

Essentla! Commodltles Act, (X of 1955)- Sectlon 3(1)(2) Power to contro!
.. . production, supply, etc. of essential commodities-State Government
. isunderduty to exercise discretion whenever it is found that foodstuff

isnot available at fair price and its equitable distribution partlcularly
to weaker section of society is not possible. ..442
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Essential Commodities Act (X of 1955), Sections 3, 7, Cement. (Quallty
‘Control) Order 1961, Clause 3, M.P. Cement Prevention of
Adulteration Act, 1981-Procedure for sampling and analyzing
cement-Food Inspector collécted the samples from the cement
purported to have been supplied by appellant to the Contractor-
Report of FSL reveals that cement was adulterated-Appellant

" prosecuted and convicted under Sections 3, 7 of Essential
Commodities Act for violating Cement (Quality Control) Order,
1962-Held-No procedure provided for drawing sample, its sealing
and forwarding to authorized anslyst under Order, 1962-Rules framed
under M.P. Cement Prevention of Adulteration Act, 1981 not
applicable as they came into force after the date of incident-Contractor
admitted that Cement was also supplied by another authorized dealer-
Samples not taken in the presence of appellant-No identification -
mark of bags mentioned-Food Inspector not authorized to draw
samples-Status of Forensic Science Laboratory as Cement Quality
Control Laboratory also questionable-Conviction of appellant set
aside-Appeal allowed.

GOPALDAS v. STATE OF MADHYA PRADESH; IL R. [2007]
MP. . : ...304

Essentlal Commodities Act, (X of 1955)-Sections 7(1) and 10, M.P.
Scheduled Commodities Trading (License and Jama-Khori Par
Nibandhan) Order, 1991, M.P. Essential Commodities (Price
Exhibition and Price Control) Order, 1977-Mens Rea-Whether proof
of Mens Rea required before configcating the commodity-Petitioner
shop was searched by Food Inspector and certain violations were
found-Seized arti¢les confiscated and petitioner directed to pay dues
amonntirg to Rs. 17.000/-Theconfiscation challenged on the grounds
that Mens Rea not proved before passing erder-The word "whether
knowmgly, intentionally or otherwise' were introduced by Amendmg
Act 36 of 1967, Essential Commodities Act deleted again by
Amending Act of 1974-Further, new pravision of Section'10(c) (I)
introduced-New prowsmn raises presumption of culpable mental
State-Petitioner not rebutting the presumption against him-
Explanation for not making entries in daily register not reliable-No
illegality committed in pnssmg order of confiscation-Petition

" dismissed.

RAJENDRA MAHAJAN v. STATE-OF M.P.; ILR'[2007] M.P. ..353
Esaentlal Commodities (Price Exhibition and Price Control) Order, M.P.

1977 - Ciause 6(2), M.P. Motor Spirit and High-Speed Diesel Oil
(Licensing and Coutrol) Order, 1980 - Clause 6,10 - Issuance of
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Receipt or Invoice - Control Order 1977 requires a dealer to issue
correct receipt or invoice to every purchaser - Licence issued under
Order, 1980 requires licensee to issue to every customer, correct
receipt or invoice if so demanded - Order issued by Collector in
exercise of power under Clause 6(2) of Order, 1977 directing all
Petrol and ‘Diesel pump owners to supply cash memos to customer
challenged .Matter referred to larger bench for reconsideration of
judgment passed in Virendra Singh V. Collector, Indore and others
holding that it is not necessary to issue receipt or invoice unless
demanded in case of sale of motor spirit - Held - Control Order,
1977 apphcabIe to Petrol and Diesel (H.S.D.) - Control Order, 1980
apphes to Motor Spirits and High Speed Diesel Oil only - Elaborate
prows:ons including licensing of dealer have been made in Control
Order; 1980.to regulate sale and supply of Motor Spirits and High
Speed Diegel Oil - Clause 8 of term of licence provides that licensee
shall issue receipt or invoice to customer if so demanded- by him. -
Whether 4 dealer to whom Control Order, 1980 applies has to comply
with provisions of Control Order, 1977 - Dealer as defined in Clause

’ 2(b) of Control Order, 1980 means person engaged in business of

purchase, sale or storage-of sale of motor spirit and or high speed

diesel oil or both on the basis of agreement with Qil Company - .

Dealer who carries on business in Motor Spirit and High Speed
Diesel Qil has to sell in accordance with instructions of Government

" or Public Sector Companies with regard to prices at which product

is to be sold - Thus, dealer cannot be asked to comply with provisions
of Control Order, 1980 as well as Control Order, 1977 - Decision

passed in Virendra Singh V. Collector, Indore and others holding

that it is not necessary to issue receipt or invoice unless demanded
was correct in facts of the case - However, authorities mentioned in
Clause 10 of Control Order, 1980 can issue.any -direction in addition
to those contained in terms and conditions of licence.

SURJEET SINGH SALOJA v. THE STATE OF MADHYA PRADESH;

- LL.R[2007] M.P. : ..1158

Ev:dence Act, Indian (I of 1872), Section 3 - Evidence - Murder trial -

'Independent witnesses'- Evidence of - Incident took place on road-
Incident could have been witnessed by independent witnesses -Cannot
be discredited merely because they are chance witnesses.  ---1698

Evidence Act Indian (I of 1872) - Section 3 - Related witness-Relationship

cannot affect credibility of witness - Such witness would not conceal
actual culprit and make allegation against iinocent person-However
Court should adopt careful approach. : ..307

4
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Evidence Act, Indian (I of 187;2) - Section 3 - Witness - It is not-the ﬁumbe;r
quantity but quality. that is material. -~ : ---1692

Evidence Act, Indian (I of 1872) - Section 3, 45 - Ocular and Medical
Evidence - Acquitted persons alleged to have caused injuries by
means of sharp edged weapons - 26 injuries were found which were
caused by hard and blunt object - This discrepancy creates serious
doubt about participation of acquitted accused persons -“Trial Court
rightly acquitted accused persons who allegedly caused injuries by
sharp edged weapons. --1704

Evidence Act, Indian ( I of 1872) - Section 24 - Extra Judicial Confession -
Confession made by accused to the police in presence of the
witnesses - Cannot be said to be an Extra Judicial Confession...138

Evidence Act, Indian (I of 1872)-Section 32- Dying Declaration- Dying
declaration recorded by Police Officer- Dying declaration does not
contain certificate of Doctor- Officer recording dying declaration
admitted that she was not in a fit state to ‘depose- Recital of note

_inserted in red ink in between statement and thumb impression-
Deceased was an educated lady she would have signed on dying
declaration- There was no occasion to obtain thumb impression-
Police officer has not properly recorded dying declaration- Dying
Declaration cannot be relied upon. . ...1449

Evidence Act, Indian (1 of 1872)-Section 32-Dying declaration -The
statement made by the deceased to his wife as to the .
circumstances of the transaction resulting in his death is
admissible as dying declaration. ~..563

Evidence Act, Indian (I of 1872), Section 32, Indian Penal Code, 1860, Section
302 - Dying Declaration - Deceased married with someone else,
later on accepted accused to be her busband - Accused used to met
out ill treatment to deceased - Accused inflicted injuries on deceased
by baka while she was returning after answering call of nature -
Witnesses reached on the spot after hearing her hue and cry - Oral
dying declaration made by deceased to witnesses - Deceased taken
to_ police station where she lodged F.LR.-Dying Declaration also
recorded by Naib Tahsildar in Hospital - Held - Five incised wounds
were inflicted on deceased - F.LR. was lodged promptly within 1'%
hours of incident - Maib Tahsildar recorded dying declaration - Doctor
certified at the beginning that deceased was in fit state to make
statement - Doctor again certified that deceased remained conscious
while her statement was recorded - Dying declaration which was
recorded with promptitude finds corroboration by medical evidence
- Nothing has been brought on record with the help of medical
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evidence that deceased not in position to make dying declaration - -

-No motive. attributed to Doctor and Naib Tahsildar‘that why they

would make any- wrong statement - Dying Declaration reliable -
Conviction of appellant under ‘Section 302 of LP.C. proper - Appeal
dismissed. '

LATORA v. STATE OF M.P; LLR. (2007) M.P. _ 1675

-Evidence Act, Indian (I of 1872) - Section 32(1) - Dyil;g Declaration -

Deceased -assaulted on 16:-1-198“7 by appellants - Deceased lodged
F.LR. in police station and ‘was thereafter admitted in Hospital - He
received- 18 injuries and was examined by Doctor at 1 P.M. -’
Deceased had not gone in shock - Later on shocks started developing
resulting in fall of blood pressure and vomiting as recorded in bed

*head ticket - On 27-4-1987 at 11.15 p.m. general condition of

deceased was recorded to be satisfactory and was also conscious -
Deceased breathed his last on 30-4-1987 -.Held - Dying Declaration-
is. admitted in evidence on the principle that 4 man- will not meet -his
maker with a-lie in his-mouth - No material to show that dying-
-declaration was result of product of imagination, tutoring or. prompting.
- It appears to have beer made voluntarily - Appéellants rightly.
convicted by Trial Court and High Court - Appeal dismissed.

DASHRATH @ CHAMPA v. STATE OF M.P.;-LL.R. (2007)
M.P., ’ -—1488

Evidence Act, Indian (I..df 1872)-Section 32(-1)-Dying Declarat'i‘on-Tllree

_Eviden

dying declarations of deceased recorded - In first dying declaration
no allegation made against sister-in-law-As per .Subsequent dying
declarations sister-in-law brought the match box-Allegations of
harassment by her made by relatives after death of deceased--
Allegations of harassment appears to be after. thought-Inconsistency .
in first dying declaration and subsequent dying declarations is
significant-Conduct of sister-in-law in taking the deceased to Doctor
and the fact that she is married and is living separately indicates
that she was not culprit-Sister in-law acquitted: T 1255
ce Act, Indian (I of 1872) - Section 68 - Proof of Execution of Document:
- Will executed by testator in presence of witnesses - Attesting:
witness stating that testator had sigried in his presence - Merely

“because attesting witness does not know the language in which will.
* is written, the same cannot be disbelieved. .

GOVERDHANDAS. (DEAD) v. SMT. GOPIBAL IL.R. (2007)
M.P. - : —1644

Evidence Act, Indian (I of 1872)-Sé.cti0n 73-Signature-Evidenée of Expert-

g
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Rehah:llty-ls a weak type of évidence-Court should welgh the -
reasons.on which it is based-Two contrary reports by two handwriting
' experts—On consideration of the entire evidence, the report of
handwrltlng expert which was discarded by Trial Court. appears-to
be correct-Findings recorded by Trial Court as to signatures not
sustainable: : 544

Evidence Act, Indian, (I of 1872) - Section 90 Presumptmn as to
- document thirty years old - Will being 30 years old document
and have come from proper custody - Presumption regarding
signature of testator and other part of it could be drawn in favour

~of beneficlaryldefendant w1645

Evidence Act, Indian (I of .1872)-Section 120- Competent witness-Husband
holding special power of attorney of wife/plaintiff-Husband is
competent to depose for his wife as provided under Section 120-No
adverse inference can be drawn due to non examination of plamtlffl

wife. .
. MURLIDHAR. PINJANI v. SMT. SHEELA TANDON LLR. [2007]
- MP, . : : . 185

Explosives Act, Indian (IV of 1884) Section 6-B, 6—C—anence for possession
and sale of explosives or any specli'ied class of explosives-Licensing
Authority if deems necessary for the security of public peace or for
public safety can suspend, refuse to renew or revoke license even if
licenced depot is located beyond the distances mentioned in Rules
and licence conditions-Public Safety is the overriding consideration
for licensing authority and not distances-If licensing authority finds
that location of LLPG Cylinder Depot is too near a school so as to
affect the safety of the school children, he is empowered to refuse to
renew, suspend or revoke the licence even though godowns are
situated beyond the distances-Licensing Authority directed to

" apply his mind and decide LPG Cylinder Depots and godowns in
respect of which licences have to be suspended, revoked or not
renewed- Comphance report be ﬁled within two months-Petition
disposed of : < L. 1105

Exploswes Act, Indian (IV of 1884), Section 7 Gas Cylmder Rules, 1994,
Rule 71-Powers of inspection, ‘searth, seizure, detention and
removal-Ritle 71 provides that any officer specified therein can

" exercise power specified in Section 7(1)-All District Magistrates,
Magistrates subordinate of District Magistrate directed to ensure

. that PG Cylinders are not used in vehicles- con*rary to the promslons
of Act and Rules made there under.

' SMT. MAMTA SHAH v. STATE OF M.P.; ;LLR. (2007) M. P ...’1105
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Forest Act, Indian (XVI of 1927), Sections 2(3), 2(4)(a), 2(6), 41, 42, 52,
Madhya Pradesh Transit (Forest Produce) Rules, 2000, Rules 3,22-
Confiscation-Crane owned by Petitioner found lifting and loading
Koha trees-Order of confiscation of crane was passed as it was found
involved in commission of forest offence-Order of confiscation
challenged on the ground that trées were being lifted from revenue
land therefore, no forest offence was committed- Held-Forest produce
includes timber whether found in, or brought from a forest or not-
Timber pieces were being lifted and loaded without any transit pass-
‘Order of confiscation proper-Petition dismissed.

SMT. HARBHAJAN KAUR v. STATE OF MADHYA PRADESH:ILR
[2007] M. P. ..529

Forest Act, Indian (XVI of 1927)-Sections 2(3), 2(4), 42 & 55-Transit (Forest
Produce) Rules, M.P., 2000, Rules 3, 14 and 22-Confiscation-Arjun
Trees were being loaded on trucks with the help of crane-Eight and
four logs were already loaded in two trucks-Police seized logs
together with crane and trucks-Authorized officer issued show cause
notice for confiscation of crane-Petitioner took stand that crane was
used to lift the truck which had fallen in nailah-Authorized officer
came to conclusion that crane was used for lifting and loading Arjun
Trees for transportation without transit- pass-Order of confiscation
challenged in writ petition that Arjun Trees were lifted from revenue
land and not from forest land, therefore, no offence under Section
41 of Forest Act made out-Held-Rule 3 of Rules provides that no
forest produce shall be moved into or outside the State or within
State without a transit pass-Forest produce includes timber whether
found in, or brought from forest land or not-Transportation has to be
given proper meaning and once timber is loaded it is meant for
transportation and if there is no transit pass offence under Section
41 of the Act is committed-No evidence that petitipner had ne
knowledge that vehicle is being used for commission of forest
offence-Appeal Dismissed. : '

SMT. HARBHAJAN KAUR v. STATE OF M.P,; LL.R. (2007)M.P....1073

Forest Act, Indian (XVI of 1927)-Section 52 (5)-Confiscation-Burden of progi-
Burden to prove that owner of vehicle had no knowledge is on the owner-
Owner also requires to satisfy that all necessary precautions were taken
against such use-No affidavit filed by Petitioner denying the knowledge
of use of vehicle for committing forest offence-Nothing on record to
suggest that she had taken any precaution against the use of vehicle in
commission of crime- Petitioner failed to discharge the burden of lack of'
knowledge- Order of confiscation proper. ..329
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Géneral Clauses Act, (X of 1897) - Section 3(35) - Month - shall mean month
reckoned according to the British Calender and not 30 days -
Calculation of 30 days by Executing Court erroneous. ...148

General Sales Tax Act, M.P. 1958 (II of 1959), Section 2(bb) and 2(d) and
M.P. Vanijiyak Kar Adhiniyam, 1994, Section 2(h) - Liability of
petitioner to pay sales tax - Petitioner engaged in business of tyre
répairing - Petitioner contending that their earlier application for
registration under M.P. General Sales Tax Act was rejected by
Commetcial Tax Officer on the ground that petitioner, carrying on
the work of tyre repairing, could not be termed as 'dealer’ - Petitioner
having to buy rubber, chemicals in connection with repair of tyres-
Petitioner is a 'dealer' and is liable to pay sales tax - Petitioner may
however raise objections.in respect of ‘assessment of tax:

MJs TIP TOP GENERAL AGENCIES PVT. LTD.Y.” COMMERCIAL
TAX OFFICER, SIDHI, LLR. (2007) MP. - .76

General Sales Tax Act M.P., 1958 (II of 1959)-Section 2(hh)--Incidental

. goods-Assessing Authority imposing entry tax on plants and
machinery treating them as incidental goods-Imposition of tax set
aside by Board of Revenue holding that plant and machinery entered
in the local area are not in the course of business-Board of Revenue
also refused to refer the question for answer-Held-Goods which are

_ incidental in nature are subject to entry tax-Plant and Machinery
are main goods for manufacture and cannot be classed as Incidental
Goods-They are capital goods-No Entry tax payable-Board of
Revenue rightly did not refer the question.for answer.

" COMMISSIONER OF COMMERCIAL TAX, INDORE V.Ws REWA
‘GASES (P) LTD. GWALIOR; LL R.[2007]M.P. ... 705

General Sales Tax Act, M.P. 1958 (II of 1959) - Section 44 and Entry Tax
Act, Section 3(1)(b), 13 - Reference - Whether gunny bags used for
filling in cement are raw material not liable to entry tax or packing
material liable to entry tax- Gunny bags are packing material and
cannot be treated either as container or raw material - Dealer liable

_to pay entry tax on it - Bags sold as packing material of cement -
Dealer not entitled for set-off - Reference answered accordingly.

M/s DIAMOND CEMENT v. COMMISSIONER OF SALES TAX, IL.R.
(2007) M.P. o : ‘ ...96

«

‘Guardian and Wards Act (V 111 of 1890) - Sections 7, 8 - Custody of child -
_ Son of applicant/respondent died in a road accident leaving behind
his 12 years and 10 years old daughters and wife - Wife took the
youngest daughter with her - Wife remarrying and started living

——— - - - . - i att e
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separately- Youngest ddaughter living with her maternal grand father
at a different place where there is no educational facility - Maternal
grand father of the girl also convicted in a case of murder of which

appeal is pending - Held - Remarriage does not disqualify mother’
for claiming custody of child - However mother cannot always claim-

superior custody rights - Mother has not claimed custody of the girl
- Mother residing separately in a different village - No educational

facility where girl is residing - Proper education is onie of 'the main " -

consideration - Grand-Father residing at Sehore which is District .
Head Quarter having educational facilities - Elderdaughter already -

-living with her grand father and getting proper education - It is proper
that they should not part with company and it is in their welfare if
they live together - Court below rightly handed over the custody of
girl to her grand father - Appeal dismissed.

, RAMDAYAL v. HARISINGH; LL.R. (2007) M.P. A ... 961
Hindu Law-Applicability of School-Sagar District previously formed part of.

erstwhile Central and Berar Provinces- Mitakashara Law-

administered by Bombay School applicable in Central Provinces.
. MOHAMMAD NISAR v. RAJESH KUMAR; LL.R.[2007] M.P. ...623
Hindu Marriage Act (XXV of 1955) - Sections 23(2), 24 - Maintenance
Pendente Lite - Grant of maintenance pendente Life is an incidental
and ancillary relief - Can be granted without taking up the
proceedings for reconciliation as contemplated under Section 23(2)
SIDHARTH v. SMT. KANTA BAL LL.R. (2007) M.P. , .41

. Hindu Marriage Act (XXV of 1955) - Section 24 - Maintenance Peridente
Lite can be granted even in a proceeding for setting aside ex parte
decree and restoration of original suit, il

Hindu Marriage Act (XXV of 1955) - Section 23(2) - Any relief - Would only’

mean substantial relief and does not include an incidental and'anciilary
relief, ' .41

Income Tax Act, Indian (XLIII of 1961) - Sections 80-HHA, 86-1 - Income
of Industry - Petitioner company engaged in manufacture and supnly
of prestressed concrete sleepers to Railways - Petiticner deposited
sales tax on the raw material purchased by it - Sales Tax Deptt giving
incentive/refund of amount, to the petitioner due to purchase.of raw

- material from within the State -Income Tax Appellate Tribunai holding
that such incentive cannot be treated as income of Industry as the
amount by way of refund is not derived from manufacturing activity

F

4

4

and, therefore deductions under Section 80-HHA and 80-I not -

" available to petitionér - Petition before High Court - Sales Tax was
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paid by Petitioner on raw material - Any incentive or refund would
go-in the accounts of industry towards manufacturing activities -
Such incentive will be income of industry - Petitioner entitled for
deduction of such’ amount under Section 80-HHA and 80-1 of the
Act - Appeal allowed. ' '

ECON ANTRI LIMITED v. Dy. COMMISSIONER OF INCOME TAX;
ILR.[2007] M.P. . _ —232

Income Tax Act, Indian (XLIII of 1961)-Section 131 (1)(d)-Issuance of
Commission-Petitioner Company is a builder and developer-
Constructed a multi-storeyed building in the year 1994-Value of the
building was assessed-Assessment was made upto accounting year
1997-98-No proceeding was - pending thereafter-Deputy
Commissioner of Income Tax issued commission on 22.5.2001 to
value the cost of building constructed by the Petitioner-Held-No
proceedings pending at the time of issuance of commission-Order
of Deputy Commissioner issuing commission bad hence quashed-
Petition allowed. ’ _— -

. M/S. CHOUDHARY BUILDERS PVT.LTD. v. THE PRINCIPAL
" - SECRETARY, UNION OF INDIA; L.L.R.[2007] M.P. . ..T38

Income-Tax Act, Indian (XLIII of 1961), Section 158 BC - Section 254(2) -
Kar Vivad Samadhan Scheme, 1998 and Finance Act, 1998 - Section
90-Impact of settlement under K.V.S.S. on the appeal pending before
Income Tax Appellate Tribunal - Tribunal holding that the.appeal be:
treated as dismissed since assessee had paid the taxes under

 K.VS.S., 1998 - Department contending that the appeal was void
ab-initio and may not be treated as withdrawn - Held - When the
order under Section 90(1) of Finance Act was passed by the
designated authority, appeal of the assessee was pending before
Tribunal and as per the provision of Section 90(4) of the Act, the
said appeal is deemed to have been-withdrawn. '

M/s MALWA TEXTURISING PRIVATE LIMITED, INDORE v. THE
COMMISIONER OF INCOME TAX, INDORE, LL.R. (2007) M.P....32

Income Tax Act, Indian (XLIII of 1961)-Section 256(1)-Reference on the

. question of nature of receipt-Whether Revenue receipt or Capital

. receipt-Assessee Company having agreement with Union Carbide
India Ltd. for supply of industrial gases-UCIL agreed to purchase -

gases worth Rs. 20 lacs per'year-In case of failure UCIL agreed to

pay the difference between the sum of Rs. 20 lacs and value of goods

parchased-UCIL making payment of Rs. 6,69,619 by way of

differential amount to assessee-Assessee claimed that such amount

should be treated as capital receipt and not revenue receipt- Held-No
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clause in agreement providing, for.compensation in case of

- repudiation of contract or foreclosure due to any other event-

Incom

Differential amount cannot be said to be compensation for destruction.

of capital assets-Assessee had claimed such-amount as differential’

sum from UCIL-Amount so received was a revenue receipt and not

-capital receipt-Reference answered in affirmative in favor of revenue

and against assessee.

EASTERN AIR PRODUCTS PVT. LTD., BHOPAL v. COMMISSIONER
OF INCOME TAX, BHOPAL; I.L.R.[2007] M.P. ....681

e Tax Act, Indian (XLIII of 1961)-Section 271 (1)(c) (iii) and
explanation 4-Reference-Whether tribunal justified is not levying
penalty when no positive income could be assessed-Held, evasion
of tax is sine gua non for imposition of penalty-Concealment of income

not found-Losses found to be justified and cannot be reduced-Herice,

positive income cannot be assessed-Tribunal justified in not levying
penalty-Reference answered accordingly.

COMMISSIONER OF INCOME TAX, BHOPAL v. M/s MORENA
RE-ROLLING INDUSTRIES DEV. Co. (P) LTD. MORENA;
1L.R.[2007] M.P. ... 700

Income Tax Act, 1981-Section 32 (1)(ii)-Depreciation-Question whether

Tribunal was justified in holding 100% depreciation is allowable on

the gas cylinder as cost of each cylinder is below Rs. 5000 even -

though the cylinders were used for less than 180 days-Held-Section
31 (1)(ii) provides that where actual cost of any plant does not exceed
Rs. 5000/-, actual cost thereof shall be allowed as deduction in respect

of previous year in which such machinery or plant is first put to use -

by assessee for the purposes of his business or profession-Gas
cylinders treated as plants under table of rates on which depreciation
is admissible-Assets did not form part of block assets therefore,
Section 32 (1)(ii) would be applicable-Tribunal was justified in holding
100% depreciation-Reference answered accordingly.

COMMISSIONER, INCOME-TAX, JABALPUR v, M/S CENTRAL
INDIA GASES (P) LTD., JABALPUR, IL.R. (2007).MP.  --1830

Indian Administrative Service (Cadre) Rules, 1954 Rule 3, M.P.

Indust

Reorganization Act, 2000, Section 67(4)-Inter Cadre Transfer- Inter
Cadre Transfer can be made on grounds of extreme Hardship- Case
of Petitioner not covered under any of the categories mentioned in
the instructions issued under the rules-Court can interfere only if
the order is made in violation of any mandatory statutory rule or on
the ground of Malafides-Petition dismissed. , —- 511

rial Disputes Act (XI_V of 1947) - Section 10(1) - Reference of Dispute
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- Whether stale claims can be rejected by Central Government.on '
the ground that Industrial Dispute doesnot exist - 152 Contract
Workers removed in the year 1984 - Dispute raised before
Conciliation Officer in the year 1995 - Conciliation proceedings failed .
- Central Government referred the dispute that whether action of
management in not regularizing services of 152 contract workers is
legal and justified to Central Industrial Tribunal - Order of reference
Challenged on the ground that dispute is a stale one - Held - If
appropriate Government finds that Industrial dispute exists at the
time of making reference notwithstanding that claim is belated such
order cannot be interfered on the ground of incompetence or without
jurisdiction - Appropriate Government may also refuse to refer
Industrial Dispute which exits but has become stale if it is no
expedient to refer the same - Reference answer accordingly.

Dy. C.M.E./SUB AREA MANAGER RAMNAGAR R.O., SECL
SHAHDOL v. UNION OF INDIA; LL.R.[2007] M.P. ..1187

Interpretation of Statutes - Legislative Intent - When words are clear, plam
and unambiguous, Courts are bound to give effect to that meaning
only 170

Judges (Protection) Act (LIX of 1985) Section 3(1) Additional Protection
to Judges - Alleged act of applicant cannot be termed as same was .
done by him in acting or purporting to act in discharge of his official
or judicial duty - Applicant not entitled for protectlon —-1723

Judicial discipline-Order passed against the prmclples settled by h:gher
Courts amounts to contempt of Court. ...837

Kastha Chiran (Viniyaman) Adhiniyam, M. P. (IX of 1984) - Sections 9, 12(1),
13(1)-Confiscation of .Saw Mill - Teak wood kept in the saw mill of
the appellant was seized on the ground that the same has been

. obtained illegally-Licensing authority confiscating the saw mill-Crder
of confiscation challenged on the ground that the teak wood belonged
to land owner and was not obtained illegally -Presumption under
Section 9 can be drawn only if the wood stocked is not accounted-for
satisfactorily - District Judge while dismissing appeal did not give
any specific finding as to whether the teak wood belonged to the
land owner or the State Govt. - In absence of any such finding, order
of confiscation is bad and hence quashed -Matter remanded back to
District Judge to decide appeal afresh alter gwmg finding as regards
the ownership of the teak wood.

MUKESH KUMAR JAISWAL v. STATE OF MADHYA PRADESH,
ILR [2007] M.P. . ..539
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Krishi.Upaj Mandi Adhiniyam, M.P., 1972 (XXIV of 1973), Section 19-

Constitution of India, Arltcles 226, 227-Levy of Market fee-

Petitioners engaged in business of Hatchmg, Breeding and sale of
" hybrid chicks-Using maize as essential ingredient of poultry feed-.

Purchasing huge quantity of maize from outside the State-Levy of
Market Fee by Krishi Upaj Mandi on such purchase-Held-No market
fee leviable on agricultural produce brought from outside of State
for self consumption, use or processing-Maize brought from outside
is being processed for self consumption for the biids in poultry farm-
Krishi Upaj Mandi cannot recover market fee-Petition allowed.

CENTRAL HATCHERIES PRIVATE LTD. JABALPURv. STATE OF
MADHYA PRADESH; I.L.R.[2007] M.P. 741

Krlslu Upaj Mandi Adhiniyam, M.P. (XXIV of 1972) - Section 19 - Levy .of

market fee - Appellant having paper manufacturing plant - Bringing
bamboo, a notified product, within market area of Krishi Upaj Mandi
for manufacturing purposes-Market Fee levied by Krishi Upaj Mandi
on the ground that bamboo is being used for processing - Held -
Words used for prgcessing in_Section 19(1)(ii) of the Act shows
emphasis is on end-user-Where the notified agriculture produce is
brought within market area and the end-user is "manufacture",
market fee is not leviable - "Manufacturing” means that new
commodity comes in existence having distinctive use, name and
character - Bamboo being used for manufacturing paper - Not liable
to market fee as end-user is manufacturing and not processmg—
Appeal allowed.

ORIENTPAPER&INDUS'I'RIES LTD. v. THE STATE OF M.P, ILR.
[2007]MP. 170

Land Acquisition Act, (I of 1894)-Section 23-Determination of

Compensation-Land of respondents acquiredin 1984 and possession

taken in 1985 after invoking emérgency clause-Land Acquisition |

Officer fixed the compensation at the rate of Rs. 0.97 paisa per sq.ft.
and 0.47 paisa was deducted towards development and price of 0.45
paisa per sq.ft. was fixed-Reference Court enhanced the
compensation of Rs. 2 per sq.ft. and granted compensation after
deducting 33% towards development-Held-Sale deed filed by

claimants being for smaller area and basic valuation register cannot

form safe basis for determination of valuation-For relying on sale
deeds distance from the Iand acquired to be proved-Test of prudent
buyer can be applied-Size of plot sought to be acquired, nearness.to

road, proximity of developed*area, depressed portion requiring filing,

shape, level etc are relevant considerations for determining

compensation-Sale deeds filed by appellant cannot be relied upon-

-

M

A
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as witness has failed to narrate the distance between the lands sold
and’ acquired-Considering potentiality of land, development in
surrounding area, determination of compensation at Rs. 2/- per sq.ft.
is not excessive-Deduction of 33% towards development also proper-
Appeal dismissed. .

DIRECTOR REGIONAL MEDICAL RESEARCH CENTRE
JABALPUR v. GOKARAN; LL.R. (2007) M.P. - ...1409

Land Revenue Code (XX of 1959)-Section 50-Revision-Power of Revisional .
Court can exercise jurisdiction regarding legality and propriety of
any order. or regularity of proceedings of any revenue officer-
interference in the concurrent findings on appreciation of evidence
given by Collector and Add. Commissioner not proper. ..505

Land Revenue Code, M.P. (XX.of 1959) - Section 51 - Review - Review
of order sought on the ground that judgment and decree passed
by Civil Court not brought to knowledge of Court - Civil Court
is having jurisdiction to decide title of parties - Once the matter
is finally decided between parties, they and their successors are
bound by aforesaid judgment and decree - It was a valid reason
to seek review ' ...1383

Land Revenue Code, M.P. (XX of 1959}, Section 110, Rules Regarding
"Record of Rights, Rule 32 - Mutation of Name - Original holder
had two wives - After death of original holder dispute arose between
sons of first wife and the second wife - Compromise entered into
during pendency of Civil Suit and hkalf share of the agricultural land
given to second wife - Compromise decree was drawn by Civil Court-
Second wife sold her share - Purchaser filed application for mutation
of his name on the entire property - Application allowed by Tahsildar-
Application for review filed by sons of first wife - Application allowed
and the names of sons of first wife restored - Order set aside by
Board of Revenue - Held - Property was purchased from second
wife and therefore, purchaser had step into the shoes of seller -
Seller had only half share in agricultural land - Nothing has been
referred in the order about acquisition of title of remaining half land
except that purchaser was in possession of land - Mere possession
will not give a party to get his name recerded or to get deleted the
name of other co-owner - For invoking jlll'lSdlCthll under Section
116 acquisition of right by some valid deed or order was necessary-
Order passed by Board of Revenue set asnde - Order passed by
Tabsildar restored - Petmon allowed.

MKIMARYERMAV. BOARD OF REVENUE; LL.R. (2007) M.P..1382

1
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‘Land Revenue Code (XX of 1959) Sections 234, 236, 237-Exchange of
Charnoi Land-Application filed by respondents for exchan ge of their
land with. Charnoi Land-Application objected to by vnllages
Application for exchange rejected by Collector-Appeal also rejected- -
Board of Revenue allowed exchange of Charnoi land with that of
respondents-Held-Section 236 of Land Revenue Code gives power
to Collector to make provision for free grazing of cattles nsed for
agriculture-Land reserved for free grazing of cattlés cannot be
changed easily for personal use of individual-Further more Board of
Revenue could only have remanded the matter back to colleétor for
reconsideration-Direction issued by Board of Revenue for exchange
of lands of respondents: quashed.

HARIKISHAN v. STATE OF M.P;ILR [2007] M. P, . ..505

Land Revenue Code, M. P. (XX of 1959)-Sections 234, 237-Judgments
passed in Amar Singh’s case and in Dayaram's case referred to Full
Bench to resolve the conflict between the law Iaid down by both. of
these judgments - After detailed scrutiny of both the judgments, the
Full Bench- Held-Amar Singh's case was decided before
incorporation of sub clause 3 in section 237 of M.P. LRC whereas
Daya Ram's case was decided after incorporation of Sub clause 3 in

"~ Section 237 of M.P. LRC. -- Before incorperation of sub clause 3 in -
Section 237 by amendment Act, (M.P. Actno. 1 of 1998), the collector
had no jurisdiction to divert unoccupied land reserved for Nistar
Rights into agricultural land, the power to divert Nistrar Land into
agricultural land was vested with Sub Divisional Officer -Sec.234 (3)
and 237 (3) operates in two separate spheres-234(3) deals with

“Nistrar Patrak whereas 237 (3) provides for diversion of certain
lards-Law laid down by referred two judgments are not in conflict.

GOVERDHAN GURJAR v. STATE OF MADHYA PRADESH:
LL.R[2007] M.P. L1177

Legal Services Authorities Act, (XXXIX of 1987), Section 19(5), Contract
Act Indian 1872, Section 23-Jurisdiction of Lok Adalat-Petitioner
filed suit for eviction-Matter compromised before Lok Adalat-
Petitioner directed to pay Rs.1,88,000/- to tenant for vacating suit
premises-Held-Order passed by Lok Adalat against public policy--
‘Hence quashed. -

. KAMAL KUMAR JAIN v. BABILATA JAIN; ILR [2007] M.P. ..339

Legal Services Authorities Act, (XXXIX of 1987)-Section 21(2)-Bar as to '
Jurisdiction-Award by Lok Adalat-Writ Petition challenging award -
of Lok Adalat is maintainable if award is ' without jurisdiction. ...339
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Limitation Act, 'In-dian,‘(XXXVI of 1963), Section 5 - Condonation of delay -
Law of limitation is a law of peace and the provisions of the same are
~ to be liberally interpreted ...266

Limitation Act, Indian (XXXVI of 1963)- Section 12(2) - Exclusion of time-
Money Decree passed by Trial Court requiring defendant to deposit

decretal amourit within one month failing which the amount to carry .

interest @ 12% from 31:1.1996 till payment - Date of Decree to be
excluded while calculating period of limitation of one month.

THE NEW INDIA ASSURANCE COMPANY LIMITED v. .
RAMVILAS VIJAY VARGIYA, LL.R. (2007) M.P. .. 148

Limitation Act, Indian (XXXVI of 1963), Article 54, Specific Rellef Act,
1963, Section 12-Spec|ﬁc Performance of Contract-Defendant was
required to obtain permission from Urban Land Ceiling Deptt.-Suit
for specxf ¢ performance of contract filed after 1 year and 7 months
of giving notice which was the last day of three years-Held-Execution
of agreement and payment of earnest money admitted-Suit has to be
filed within reasonable time even if time is not the essence of contract-
Nothing on record to show as to when defendant obtained
permission-No disadvantage caused to defendant-No suggestion that
there was escalation in price-No delay or laches on the part of plaintiff-
Plaintiff entitled for decree of Spec:fic performance of Contract-
Appeal dismissed. ...785

Limitation ‘Act, Indian, (XXXVI of 1963), Articlé 123, Clause II- Notice of
decree-Notice issued during execution proceedings-Cannot be
considered to be notice of decree -Some vague information that some
decree has been passed is not sufficient to impute knowledge...266

Madhyastham Adhikaran Adhiniyam, M. P. (XXIX of 1983)-Section 7,
Arbntratmn and Conciliation Act, 1996, Section 11, Constitution of
India, Article 254-Inconsistency between Laws made by Parliament

~ and by Legislatures of States-Whether the provisions of 1983
Adhiniyam have been saved by 1996 Act or 1983 Adhiniyam stand
impliedly repealed by 1996 Act-Petitioner entered into contract with
respondents for construction of Central Spillway of Rajeev Sagar
Tank. Conditions of contract provides that any claim valued at Rs.
50,000/- or more will be considered by Superintending Engineer-
Petiiioner made claim of Rs. 21.81crores which was rejected by S.E.-
Petitioner filed application under Section 11(6) of 1996 Act for
appointment of arbitrator instead of referring dispute to Tribunal- -
Objection raised by respondents that application under Section.11(6)
is not maintainable-Held-State Leglslature was competent o malke
Inw in rc.spect of arbitration in Entry 13 of Concurrent List though.



INDEX

¢ Arbitration Act, 1940 made by Central Legislature was already in
same filed-Parliament competent to make 1996 Act in same field-
Provisions of 1983 Adhiniyam have been expressly saved-Provision
- of 1983 Adhiniyam are not repugnant to the provisions of 1996 Act
and are not void and donot stand impliedly repealed by 1996 Act.
Apphcatlon under Section 11(6) of 1996 Act not maintainable."

SHRI SHANKARANARAYANA CONSTRUCTION COMPANY .
STATE OF M. P;ILR. (2007) M.P. ...1309

Madhyastham Adhlkaran Adhiniyam, M.P. (XXIX of 1983) -Section 7, M.P.

Land Revenue Code, 1959, Sections 146,147 - Whether State Govt.
" can recover damages for breach of contract from Contractor without
seeking adjudication of its ¢laim before thé Tribunal - Agreements
of Appellants with State Government of public works were terminated
" and issued orders for recovery of.money 'under clauses 4.3.3.3 and
4.3.38.1 as arrear of land - Appellants raised dispute ‘before
Superintending Engineer but he did not decide the claim -
Applications filed under Section 7 of Adhiniyam, 1983 which are
pending adjudication - Held - Where Contractor disputes amount
claimed by State Govt. as payable by Contractor to State Govt. cannot
be said to be due - State Govt. has no power to recover. any amount
which is disputed by Contractor as payable under the Contract prior

to the decision of Superintending Engineer or Tribunal under

Adhiniyam, 1983, ) :
B.B. VERMA v. STATE OF M.E,; LL.R.[2007] M.P.. ...1167

Madhyastham Adhikaran Adhiniyam, M.P. (XXIX of 1983), Section 19,

Limitation Act,Indian 1963, Section 5-Condonation of delay-

Provisions of Limitation Act donot apply to revision preferred under
Section 19 of Act, 1983.

STATE OF M.P. v. M/S SHEKHAR CONSTRUCTIONS; LL.R. (2007) |

M.P. ---1495

Madhyastham Adhikaran Adhiniyam, M.P. (XXIX of 1983)-Section 19 suo

_moto exercise of power-High Court can exercise the power of
" revision suo moto-Such power can be exercised within reasonable
period of time considering facts and circumstances of case and nature
" of order which'is being revised-View taken in case of Pandey
Construction is in accord with language employed under Section
19-Reference answered accordingly. —-1495

M'é.dical and Dental Postgraduate Entrance Examination Rules, Madhya _
Pradesh 1999 - Rules 3(VI)(iv) - Incumbent already -admitted to
postgraduate course debarred from appearing in Entfange'

-£1

(23
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Examination for three years - Held:- Object of Rule is to ensure that
resources of State spent on giving postgraduate education to
students are not wasted by leaving postgraduate courses in
midstream and seeking admission in some other postgraduate course
of his choice - Direction to permit candidates to participate in
counseling on the basis of result of subseqiient entrance examination
not tenable in law - However, as Petitioner by interim order was
allowed to participate in counseling and was given admission in
postgraduate course allotted to him and he must have completed
the course therefore, admission given to petitioner pursuant to
" interim. order will not be disturbed.

RAJEEV DALELA v. STATE OF M.P,; I L.R.[2007] M.P. . ....1154

Medical and Dental Post Graduate Course Entrance Examination Rules,
M.P., 2007 - Rule 9.2 (a) - Vires of Rule 9.2(a) restricting
“ demonstrator to opt a seat in his own subject challenged:- Petitioner
working as Demonstrator in Pharmacology - Appeared in Post
Graduate Entrance Examination and was called for counseling - Seat
of M:D. Pharmacology was not available therefore, was not allotted
‘the seat and was not alloewed to opt for a seat in any other subject in
view of Rule 9.2(a) - Held - Classification of Demonstrators for the
purposes that thev donot leave the service as Demonstrator after
PG course has no rational nexus with object of granting admission - -
Such object is achieved by provision made in rules that Demonstrator
has to execute a bond of Rs.3 lacs to serve the Govt. for five years-
" Provision in Rule 9.2 (a) restricting Demonstrators to opt a seat in
his own subject is dlscrunmatory and ulfra-vires Article 14 of .

’ Constitution,
DR. SHAILENDRA KUN.LAR PATNE V. STATE OF M.P,; LL.R. (2007
M.P, .. 916

Medical and Dental Post Graduate Course Entrance Examination Rules,
M.P. 2007-Rule 10(2)-Weightage of marks for service rendered in
rural areas-Petitioner appeared in commen entrance examination
te Post Graduate Medical Degree/Diploma Courses as in-service
candidate-Petitioner secure higher marks than those candidates who
had served in rural areas-Position in merit list went substantially
down because of weighiage of marks given io candidates having

. served in rural areas-Vires of Rule 10(2) providing for giving
weightage of 25% marks challenged—Hc d-Rulz 10(1) prowdes that
_in-service candidate should secure minimum qualifying marks-
Appreheasion that candidates of poor-quality may get admission
taken care of 50 marks out of 200 are to ke awarded depending
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upon the number of years and the area in which in-service candidate
has served—Conside_ri'ng peculiar experience of State of M.P.,
,_weightage of marks to in-service candidates upto ceiling of 25% for
service in rural and tribal areas not unreasonable and irrational- Not
‘ultra vires Article 14 of Constitution of India.

Dr. ARVIND BHATLA‘Y. STATE OF M.P; LL.R. (2007) M.P. 921

Medical and Dental Post Graduate Course Entrance Examination Rules,
ML.P. 2007-Rule 10(3)-Weightage of marks to Demonstrators-
Weightage of 10 marks for each year of service after 5 years of
minimum regular service rendered to Demonstrator-Reason for
giving weightage of marks because there are no career prospects
for. Demonstrator-Held-Rule 9.2 putting restriction that
Demonstrator can only opt for seat in the subject.in which he is
working already declared ultra vires-Demonstrators as in-service
candidates can opt for seat in other subjects also-Rule 10(3)
providing weightage of marks to Demonstrators ulfra vires Article

14 of Constitution of Indla-Respondents direct to conduct counsellmg
- -accordingly. _ : _ ..922

Medical and Dental Post Graduate Course Entrance Examination ,Rules,
M.P. 2007-Rule 20(9)-Vires of Rule 20(9) which provides that seats
remaining vacant after category wise counselling of in-service
candidates will be made available unchanged to open category
challenged-Held-Such provision has been made to ensure that seats
reserved for différent categories are not affected-Rule 20(11)
provides seats to be filled upon from open unreserved candidates if
candidates are not available from reserved categories-In such
situation percentage of reservation is affected because of non-

-~ availability of candidates and not by a provision in Rules-If candidates
from reserved categories are not available for remaining seats for
S.C., S8.T. or O.B.C. then such seats cannot go waste and will have
to be filled from open unreserved category candidates-Rule 20(9)
is not discriminatery and yiolative of Article 14 of Constitution

- of India. . - ) ---922

Medical and Dental Undergraduate Entrance Examination Rules, M.P. 2006-
"Rules 2.1, 3.5, 3.6 - Two seats reserved for Q.B.C. female category
candidates - Two candidates secured equal marks in Pre Medicsal

Test - Petitioner placed at serial no. 91 in waiting list which was top
position in waiting list of O.B.C. Female Category Candidates - One -

" candidate allotted seat in 1st Counselling - 2nd seat reserved for
0.B.C. female category candidate diverted for 0.B.C. freedom
fighter- category therefore, petitioner was not allotted seat in 2nd
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counselling- Held - 2nd seat reserved for O.B.C. female category
candidate cannot be diverted for O.B.C. freedom fighter category
candidate -No Direction by High Court to divert the seat as pleaded
by respondents - Petitioner already taken admission in BDS - Rule
3.5,3.6 provides candidate once admitted to a particular course not
entitled to change the course on any ground - Rules do not apply
where candidate was denied admission in one course and was
compelled to take admission in subject contrary to merit position -

. Respondents directed to admit petitioner in MBBS Course -
However petitioner will have to forego the BDS Course undertaken
by her.

KU. AKANKSHA RAJPUT v. STATE OF M.P,; LL.R. (2007) M.P....1081 -

Medical and Dental Undergraduate Entrance Examination Rules, M. P.
2006-Rule 5. 6, 9. 14-Freedom Fighter---Whether students who had
applied and selected in quota of freedom fighter can be given
admission in seats meant for open unreserved category as they had
secured enough marks-Petitioner appreared in Pre-Medical
Entrance Test and was ranked 4th in mierit list of Freedom Fighter-
Sought admission on the ground that as three candidates placed
above him had secured enough marks therefore, they should have
been given admission in seats meant for open unreserved category-
Held- Reservatlons in favour of S.C./S.T./O.B.C. is made as special
provision for advancement of S.C/S.T./0.B.C.-If candidate belonging
to this category is able to compete with other candidates belonging
to unreserved category and secure admission on his merit, such -
candidate does not require benefit of special provision for
advancement of S.C./S.T./O.B.C.-If candidate belonging to S.C./S.T./
0.B.C. is not able to compete with candidates belonging to
unreserved categories and cannot secure admission on the basis of
merit, he requires protection of special provision-Children or Grand

_ Children of freedom-fighter do not belong to S.C./S.T./Q.B.C.-They
do not belong to class who are socially or educationally backward-
Reservation to thein is by way of recognition of contribution made
by Freedom Fighters-Candidatés belonging to Freedom Fighter

~ Class cannot claim benefit of Article 15.4- Challenge to Rule 9.14

“on the ground of discrimination misconceived-Petition dismissed.

SUMIT JAIN v. STATE OF MADHYA PRADESH; LLR.(2007)M.P....1356
. Medical Council Act, Indian (CII of 1956)- Sections 2(f), 15(2), 25-Sah
Chikitsa Parishad Adhiniyam, M.P., 2000, Sections 2(b)(c), 44,-
Petitioner having diploma in Medical Laboratory Technology running
Bathology Laboratory - On inspection no qualified Doctor was found



@)

INDEX

 therefore, Chief Medical and Health Officer directed to close down

Laboratory - Order of C.M. H O. was recalled on certlﬁ\cate given
by Doctor that Petitioner was working as Lab Assistant under his
supervision - Learned Smgle Judge held that Pathology Laboratories
can be run by qualified Pathologist and not by Laboratory Technicians
- Held - Pathology comes within definiition of medicine as defined

.- under Section 2(f) of Adhiniyam - Person not registered as medical

practitioner in State Medical Register cax practice in pathology and
cannot sign certificate or report relating to pathology- Paramedical
practitioner can only assist pathologist but cannot sign or: authenticate
any ‘pathological report - Order of Single Judge modlﬁed to the
extended indicated above.

SMT. KAMLA PATEL v. STATE OF M.P,; LL.R, (2007) M.P. ....1059

_ Milk and Milk Products Order, 1992-Clause S-Necessity of Registration/ -
Permission-No pérson or manufacturer can set up new plant or .

expand the capacity of existin g plant without obtaining Registration/
Permission-Registering Authorlty directed to ensure compliance of
Clause 5 throughout the State - C.ed42

Milk and Milk Products Order, 1992-Clause 20-Export of Mllk—Statlstlcs

regarding requirement of milk and its export from Jabalpur not

available-In absence of statistics, np direction for stopping export
of milk’ can be made-However, authorities directed to collect the
requlsrte information and pass necessary. orders in accordance with
the pro\nsmns of order ..442

Money Lenders Act M.P. (XIII of 1934)-Sections 2(|x), 11- B-Regnstratnon

of Money Lenders-Petitioner granted licence for money lending for
a period of 2 years by Tahsildar, Kotma-License extended’ lastly on

' 29-3-06 for a period from 30-10-2004 to 29-10-2006 by S.D.M.-
.Renewal of licence from 30-10-2004 to 29-10-2006 declared void

having been issued in respect of Scheduled notified area of Kotma-

Held-Money Lenders Act stood amended by M.P. Money Lenders -

(Amendment) Act, 2000-As per amended definition Nagar Panchayat

' was registering authority for Kotma- 8.D.M. had no authority or

jurisdiction to grant rénewal/extension of licence- Kotma of Shahdol
District declared as Scheduled area by notaf cation dated 20-2-2603-
Kotma was earlier in Shahdol District but after formation of Districe
Anuppur Kotma became part of it-No separate notification required

as it1s not the case of petitioner that Kotma fallmg in earlier Shahdol .
District is different from Kotma presently fallmg in District Anuppur- '

Petition dismissed. i
MAHENDRA GOYANKAV STATE OFMP.: 1L, R (2007) M P 1360

i
Yar
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Motor Vehicle Act (LIX of 1988) - Sections 2(44), (46) - Tracter and Trolley
- Tractor and Trolley separately insured and owned by two different
persons - Both owners would be deemed to have permitted use of
the same - Accident occurred due to rash and negligent driving ‘of
Tractor - Held - Tractor and Trolley cannot be treated as two different
and separate vehicles - Both have to be taken together -as one for
the purposes of accident - Award directing payment of fifty percent

“each is a reasonable award.

. THE NEW INDIA ASSURANCE COMPANY LIMITED V. TRIVENI
BAL; LLR. (2007) MP. .. ~415

Motor Vehicles Act, (IV of 1939) - Section 93(d):- Third Party - Third party
means other than contracting party to the-insurance policy -
Paséenger travelling in a bus - Is a third Party.

PREM BAI v. SINDHI SAHITI MOTOR TRANSPORT COMPANY;
LL.R. [2007]M.P. ~ ...235

- Motor Vehicles Act, (IV of- 1939) - Section '95(2)(b) - Liability of Insurance .
Company - Insurance Company realizing premium from insured to
" cover increased risk of third party “On realizing premium to cover
unlimited risk of third party, the insurance company contracts out of
- the statutory liability which is limited in nature - Insurer rightly
held liable to pay entire compensation instead of limited
compensation by the Tribimal ' S .235

Motor Vehicle Act (LIX of 1988)- Sections 145, 166 - Liability of Insurance
Company - Whether trolley was used for agricultural purpose -
Deceased used to purchase agricultural produce from agriculturists
and take them to Mandi for selling - Deceased taking ground nut'in

.+a trolley for selling the same - Tractor and Trolley turned turtle
_ ’killing the deceased who was travelling in the trolley - Held - Tractor
and Trolley. were being used for agricultural purposes - Deceased
was travelling as owner along with his gouds in the trolley - Insurance
Company: liable, . ... 415

Motor Vehicles Act (LIX of 1988), Sections- 145 (g), 147(1), Motor Vehlcles
Rudes, 1994, Rule 97(vii)-Liability of- Insurer-Whether insurer. liable
to indemnify for death of deceased as a passenger was a third party-
Deceased working as labour for owner of tractor-trolley-Deceased
died-in accldent while trdvelling in tractor-trolley-Claims Tribunal
awarded compensatmn but exonerated Insurance Company-Held-
- Third Party would mean party other than Contracting Parties to
Insurancé policy-However Insurer not liable {or any. bodlly injury or

" death of thitd party unless liability is fastened on.insurer under
prows:ons of Sectlon 147 of - Act or under terms and conditions of
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Insurance Policy-Rule 97 of Rules of 1994 has been made by State
Government to give effect to provisions of Chapter V of Act-Rule
97 has no bearing in interpreting provisions of Chapter XI-Decision
of Division Bench in case of National Insurance Co. Lid. v. Sarvanlal
and gthers relying on Rule 97 of Rules of 1994 holding insurer
liable for death or bodily injury of passenger does not lay dewn correct
[aw-Reference answered accordingly.

BHAV SINGHv. SMT. SAVIRANL L.L.R. (2007) M.P., ...1302

Vehicles Act, (LIX of 1988) - Sections 145(g),157 - Third Party-
Meaning and Scope of - Question whether owner under any
circumstance can be treated as third party - Held - Insured who is
party to policy of Insurance is not a third party - Section 157 goes to
show that owner of vehicle and insured under insurance policy is
one and same person - Owner of vehicle cannot be a third party for
purposes of Chapter XI of Motor Vehicles Act. ...1146

Vehicles Act (LIX of ;988) - Section 147 - Liability of Insurance
Company - Owner was driving auto-rickshaw - Auto Rickshaw turned
turtle and driver/owner suffered injuries and died subsequently -

Claims Tribunal determined compensation of Rs. 4,41,500 but held -

that since additional premium was not paid to insurer to cover risk
of owner, therefore, insurer is riot liable to pay compensation -
Claimants/Appellants relied ipon clause in insurance policy which
specifies persons or classes of persons including owner/insured
entitled to drive the vehicle - Question whether merely by aforesaid
condition of policy enabling owner to drive vehicle, risk of owner
was covered by insurance policy when no separate premium was

paid to cover owner's risk referred to Larger Bench - Held - Clause

in Insurance Policy only specifies persons or classes persons entitled
to drive vehicle and it says that any person including insured can
drive insured vehicle provided such person holds an effective licence
- Such a clausé by itself doesnot cover the risk of owner/insured
unless additional premium was paid so as to cover risk of owner
driving vehicle - Reference answered accordingly.

SMT. USHA BAGHEL v.UNITED INDIA INSURANCE COMPANY
LIMITED; 1.L.R.[2007] M.P. .. 1141

Vehicles Act, (LIX of 1988) - Section 147(5) Policy - Questlon
whether own damage would cover damage to person of owner or

it is confined to properties of vehicle owner - Held - Expression

"own damage has to be read along with express terms and

‘conditions of Insurance Policy - If on reading of terms-.and
conditions of insurance policy it is found that additional premium

Loy
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"has also been paid for injury or death of owner then Insurance,
Company will also be liable for compensatlon for injury or. death
of owner in addition to property. : ’ ...1147

Motor Vehicles Act, (LIX of 1988) - Sections 147,149 - Llablllty of Insurance
Company - Owner filing affidavit that vehicle was msured Insurance
company filed affidavit of Development Officer that cover note was
-cancelled due to non-payment of premium - Witnesses not produced
for cross-examination - Testimony of witness cannot be accepted as
evidence unless tested by cross-examination - No evidence as to
when cover note was issued or when it was cancelled - Finding of

Tribunal exonerating Insurance Company on the ground of
cancellation of caver note not proper - Matter remanded back to .
Tribunal for giving finding as regards liability of Insurance Company
after recording evidence.

- SMT. KAPORI DEVI v. BIDHARAM KOLL LL.R. [2007] M P....:192

Motor Vehicles Act (LIX of 1988) - Sections 147, 166 - Liability of Insurance
Company - Question whether owner can claim compensatmn in
respect of injury sustained by him in accident unless a’ premlum in

. respect of personal injury has been paid referred to larger bench -
Deceased/owner travelling in truck - Truck turned turtle and owner/
deceased eventually died - Claims Tribunal held that Insurance
Company not liable to indemnify the owner of vehicle- Held - Owner
cannot claim compensation in respect of injury or death suffered by
him, unless additional prémium in respect of such personal injury or
death has been taken by way of Speclal Insurance Contact. '

SMT. SUNITA LOKHANDE v. THE NEW INDIA ASSURANCE
COMPANY LMTED LL.R.[2007] M.P. ...1145

Mofor Vehicles Act (LTIX of 1988) - Sections 149, 166 173 - Llablllty of .
. Insurance Conipany - Deceased going on a motorcycle as a pillion
rider- ‘\/Iotorcycle collided with buffalo - Pillion rider died in accident-

Pillion rider not covered by terms of Insurance Policy - Held -

Insurance Company did not raise the ground before Claims Tribunal

or High Court that pillion rider was not covered by Insurance

Company - Claimants had no opportunity to meet this ground and to

adduce evidence in that behalf Appeal filed by Insurance Company'
dismissed. ,

UNITED INDIA ASSURANCE CO.v. SAROJ BALILR. (2007)M P.1115

Motor Vehicles Act (LIX of 1988)—Sect10n 165, Civil Procedure Code,
Section 9 - Motor Accident Clalms Tribunal - Is a le Court.... 313

Motor Vehicles Act (LIX of 1988)-Sectlons 165, 166- Llablhty of Insurance
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Corﬁpany towards owner of vehicle-Tanker colliding with truck going

in the'same direction and. getting damaged-Tanker-owner claiming -

for damage of tanker from the Insurance ‘Company-Insurance
Company is liable only against the damage to the property of third
party-Owner not third party, Insurance Company is not liable-Remedy
lies in filing civil suit.

UNITED INDIA INSURANCE CO. v. SANDEEP KUMAR GUPTA;

LLR[2007] M.B* * )

Motor Vehicles. Act (LIX of 1988), Section 166, Civil Procedure Code, 1908,
Order 47 Rule 1 - Review - Left leg of the claimant was amputated

" subséquent to the passing of award - Subsequent events.can be taken

nate of on certain conditions precedent being satisfied - Amputation

may have nexus with the accident - Tribunal directed to treat second
claim'petition as application for review and be dealt w_ith in acdordance

withlaw, =~ -~ . - ... 382
Motor Vehicles Act, (LIX of 1988) - Section 166 - Claim for compensation

- Question-whether légal heirs of deceased owner put forth claim for ‘
- compensation in absence of special policy - Held- Legal heirs-of

deceaséd/owner ¢annot put a claim for compensation for death or

injury of déceased_ unless additional premium in respect of pérsonal
. injury has been taken by the Insurance Company by way of special

insurance contract from the owner of the vehicle. ‘ ...1146
. Motor Vehicles Act (LIX 0f 1988) - Section 166, Indian Succession Act, 1925
- Section 306, Legal Representative Suits Act, 1855- Section -1 -
Whether a claim for personal injuries received in motor accident abates
on the death of claimant or would survive to his legal representatives
- Persominjured in Motor Accident died during the pen dency of claim
petition - Réferénce made by Division Bench-Held-Claim for personal
injuries to 2 claimant abates on the death of claimant - Claim would

not sirvive to legal representatives except as regards the claims for )

" pecuniary loss to the estate of claimant - Matter remanded back to
Division Benth to assess loss to the estate if any ~ Judgment of Division

Bench in the case of U;;lledchand Golcha affirmed. _
SMT. BHAGWATI BAI v. BABLU ALIAS MUKUND, LLR. {2007)
, M.P. . . ’ . 24
Motor Vehicles Act, (LIX of 1988) - Section 166 - Maintainability of
SecondClaim Petition - Claimant filed claim petition on account of
_injuries sustained by him in accident - Claimant was granted
-compensation of Rs. 89,000/- - No appeal was filed and award attained

finality - Subsequent_ly left leg was amputated due to further -

complications in the injuries - Claimant filed second claiix petition -

o

th
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Claim petition was dismissed by Tribunal as not maintainable - Held
- Second Claim Petition based on similar cause of action - Subsequent

_event has un-severable nexus with mltlal cause of action - Second
Claim Petition not maintainable.

NARAYAN LILLAHARE v. DINESH, LL.R. (2007) MP. . ... 382 .

Motor Vehicles Act (LIX of 1988)-Sections 166, 128 and Rule 123-The
driver of the motor cycle was carrying two pillion riders in vielation
.of section 128-Motor Cycle met with an accident with a jeep-Pillion
riders sustained injuries-Claims petition filed by Pllhon riders-

" Tribunal held negligence on the part of the jeep driver was 80% and
20% on the part of motor cycle driver and accordingly awarded the
compensation-Appeal filed by Insurance Conipany, contention was
raise before D.B. that Pillion rider was traveling in violation of section
128 of the Act so compensation should be reduced on account.of his
*contributory negligence"-D.B. found conflict between Manjo Bee's
case and Smt. Uma Tiwari's Case, Kanti Devi Sikarwar's case and
referred the case to the Full Bench- F.B. after conSIdermg various
judgments and text on the law of Torts-Held-"Contributory
negligence" is distinct from the "negligence"-Merely two or more

. persons are traveling as Pillion rider on a motor cycle ipso facto can
not be termed as "contributery negligence" on the part of the driver
of the motor cycle-Further Held-Law laid down in Manjo Bee's Case .
is. correct law-Law laid down in Smt. Uma Tiwari's Case and Kanti
Devi Sikarwar's case -Expressly overruled. '

" DEVI SINGH v. VIKRAM SINGH; LL.R. (2007) M.P. ..1323

Motor Vehicles Act, (LIX of 1988), Section 166, 240, Civil Procedure Code,
1908, Order 22 - Abatement- Provisions relating to abatement as
contained in Order 22 of Civil Procedure Code donot apply in Motor
Accident Claim Cases - Claims Tribunal rejected application for
bringing LRs. of owner on the ground that it was filed after.a period
of 90 days - Consequently exonerated Insurance Company as claim
against insured had abated - Rejection of application for bringing
LRs. of owner and exoneration of Insurance’ Company i improper -
Appeal allowed.

RUNNA BAI v. SHIVRAM KUSHWAHA,; IL R. [2007] MP. ..24]1

Motor Vehicles Act (LIX of 1988) Section 173 - Appeal - Deduction towards
personal expenses - Looking to the eévidence available on record it -
is clear that besides the widow and three minor children, old parents
of deceased were also dependent upon him - Therefore, Tribunal
erred in deducting 1/3rd amount towards personal expenses of the
deceased instead of 1/4th - Appeal partly allowed.
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SEEMA Wd/o SITARAM v. MPSRT.C, LLR. (2007) M.P. ...124

Motor Veliicles Act (LIX of 1988)-Section 173(2), Civil Procedure Code,

-

1908-Section 115-Question referred to Larger Bench to determine
whether revision under Section 115 of Civil Procedure Code, or

- Petition under Article 227 of Constitution of India would lie where
_ ar appeal has been barred to assail an award passed by the Motor

Accident Ti'ibunal-led-Accident Claims Tribunal is a Civil Court
subardinate to High Court-Section 173(2) of Motor Vehicles Act

merely bars the appeal against award where dispute is valued less -

than Rs. 10,000/-, however- no express provision barring recourse
to revision under Section 115 of Civil Procedure Code-Revision
maintainable as high Court shall continue to have powers of

superintendence-However, revision can be entertained subject to-

limited scope of Section 115 of Civil Procedure Code.

NATIONAL INSURANCE CO. LTD., GWALIOR v. SHRIKANT: ILR
{20071 M. P. ' 312

Motor Vehicles Act (LIX of 1988)-Section 173(2), Constitution of India-

Articles 226, 227-Petition challenging the award where dispute is
valued less than Rs. 10,000-As revision under Section 115 lies

therefore, no petition under Articles 226 & 227 challenging the award -
‘is maintainable. ..313

Motor Vehiclés Rules, M.P. 1994-Rule 158-Validity of Rule 158 challénged

being unconstitutional-Petitioner purchased second hand bus which
was registered in Gujarat with seating capacity 29+1-No Objection
Certificate issued by competent authority to enable her to ply the
vehicle within State of Madhya Pradesh-Petitioner applied for
transfer of her name in Registration Book-Name of Petitioner was
recorded however original seating capacity of 29+1 was changed to
38+2-Change was done in view of circular issued by Transport
Commissioner-Validity of Rule 158 and circular of Transport
Commissioner challenged-Held-Vehicle was physically verified and
keeping in view the size and length of vehicle seating capacity was
changed from 29+1 to 38+2-This does not make the vehicle
unworkable or prone to accident-As change in seating does not make
the vehicle unworkable therefore, increase in seating capacity of
stage carriage or contract carriage does not deprive the petitioners
of their means of livelihood-Contention of Petitioner that it amounts
to deprivation of livelihood without substance.

SMT. UMA DEVI SHARMA v. STATE OF MP;ILR.(2000)MP. ..1397

M.P. Panchayat (Up Sarpanch, President and Vice-President) Nirvachan

-

}
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Niyam, 1995- Rule 21 - Adjournment of election in emergency - Election
can be adjourned only in case of obstruction or interruption during
election - Voting and Counting of Votes already complete Complaints
by some members that they were obstructed to come in and participate
in voting just before certificate to winning candidate could be issued -
Election cannot be- adjourned as there was no obstruction or interruption
at the time of voting - Order ad_;ournmg election guashed - Pres:ding
Ofﬁcer directed to issue certificate in form V and VL 4 -

SMT. GEETA UIKEY v. M.P. STATE ELECTION COMMISSION.
LLR. (2007) MP. ~ .57

Municipal Corporation Act, M.P. (XXIII of 1956)- Notice inviting tender

for installation of advertisement Board/ Hoardings challenged as
being dlscnmmatory- Several persons interested in installing
advertisement Board/hoardings - Decision of Municipal Corporation
to invite tender is not discriminatory or arbitrary. —--450

Municibal Corporation Act, M.P. (XXIII of 1956) - Sections 293 ), (3) -

Scope of Appeal to District Judge - Section 293(2) provides that
Commissioner shall determine that whether external altération or
addition to a building is a material alteration or not - Order passed
under Section 293(2) of Act, 1956 is appealable to District Court -
Scope of appeal to District Court is confined-to order passed by
Commissioner detéermining. whether a particular alteration in or
addition to an existing building is'or not a material alteration....1133

Mumclpal Corporatlon Act, M.P. (XXTH of 1956) - Sections 293(3), 294(1),
295, 403(3) Appeal - Respondents received notice from petitioner
. requiring them to produce the map of their bulldlng after making

provision in F.A.R. 1:2, Coverage 70% and height upto ‘40 Ft. -
Appea! filed by respondents before Add. District Judge allowed-
Jurisdiction of Add. District Judge to entertain appeal under Section
293(3) of Act, 1956 Challenged in writ petition - Matter referred to
Larger Bench by Learned Single Judge in view of two conflicting
Judgments Held - Power to refuse sanction or to grant sanction for

© . erection or re-erection of any building is exercised by Commissioner
-under Section 295 and not under Section 293(1) of Act, 1956 - Appeal

against any notice or order issued or other action taken by
Commissioner under. Section 295 is to be filed before Corporation
which kas to be heard by Appeal Committee - Difficult to hold that
appeal against order of Commlssmner refusing or sanctioning
erection or re-erection of building can.also be filed before District
Judge - View taken in Sardarbi Noor Mohammad v. Municipal
Corporation, Indore and others is not correct view and is overruled.



INDEX
MUNICIPAL CORPORATION, BHOPAL v. ARVIND JAIN;
ILR[2007] M. . . - : L1132

Municipal Corporation Act, M.P. (XXIII of 1956), Sections 322, 323, 335, .

366, Constitution of Indla, Article 21 - Installation of Gantries and
Road Signages - Mumc:pal Cbrporatmn adepted resolution to install

. gantries and road signages;x ert petition filed for direction not to
erect gantries as advertnsaments placed ‘on them may divert -

concentration of vehicle drivers consequently increasing road
accident - Held - Advertisement has become a major source of
revenue as it has assumed importance in commercial field - Law
does not prohibit Corporations to allow erection of gantries/road
signages - However, advertisements on gantries whick would be
hazardous and disturbing safe traffic movement should not be
permitted by Municipal Corperation.

MOHD. FAROOQ v. MUNICIPAL CORPORATION, BHOPAL; ILR.
(007YMP. ..1109

Mumclpal Corporahon Act, M.P. (XXIII of 1956)-Sections 322,323 335 366-

Power to impose Advertisement Tax - Municipal Corporation in its
meeting resolved to impose advertisement tax at the rate of Rs. 3
sq.ft. on Corporation Land and Rs. S sq.ft. on Private Land-Held-
Advertisement Tax can be chdrged from person who advertises and

" not from person on whose property the advertnsement boardlhoarding

is installed-Classification between Corporatmn Land and private
Lard for the purpose of imposing advertisement tax discriminatory
and violative of Article 14 of the Constitution of Indis-Resolytion
regarding diffrential rates of advertisement tax on Corporation and
Private Land quashed.

. M/s. SAGARDEEP ADVERTISING v. MUNICIPAL CORPORATION
JABALPUR; ILR [2007] M. P.. ..450

Municipal Corporation Act, M.P. (XXIII'of 1956) Sectlon 366- Licenses
_ and permissions-In absence of statutory prescription of procedure,

a reasonable procedure has to be adopted by authority. . ..450

Municipalities Act, M.P. (XXXVII of 1961)-Section 47-Recalling of
President-Appellant elected President of Municipal Council-

Affidavits. by 3/4th Councillors for no-confidence submitted before
_COIIector‘-Proposal for récall-cum-no confidence also submitted
before Collector-Collector decided to send proposal to Govt. for
taking action-State Govt. made reference to State Election
Commission to arrange voting for recall-Held-Collector has to satisfy

hlmself with regard to conditions precedent engrafted under Section

i7

fe
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47 (1)-Councillors appeared before Collector and signed the

. proposal-Collector recommended the proposal-Affidavits indicating
vote of no-confidence motion-Conjoint reading of affidavits and
proposal leaves no doubt that Collector had rightly verified signatures
and recorded his satisfaction-Section 47 doesnot postulate that
Councillors should -have sat at a combined place and passed a
resolution-Writ Appeal dismissed.

SMT. ANUBHA MUNJARE v. STATE ELECTION COMMISSION;
LL.R.[2007] M.P. ..1203

Municipalities Act, M.P. (XXXVII 0f 1961) - Section 187-A - Compoundmg of
. offences of construction of buildings without permission - Clause (d}

of Section 187-A does not restrict the power of Municipality to
compound even_in relations to plots having area exceeding 300 sq.

© meters- Mumcnpahty or Corporation is empowered to order demolition

has also the power to compound - Authority first consider whether
offence of illegal construction can be compounded - Demolition should

be resorted to only when compounding is not possible. ..941

Mumclpahtles Act, M.P. (XXXVII of 1961) - Section 339-A and Bylaws -
Development Charges - Respondent constructed building for its
own use - Section 339-A amended by Act no.29 of 2003 included
builder - Builder means who construct buildings for the purpose of
transfér by sale or otherwise all or some of them to persons other
than members of his family - By laws makes provision for
development charges from the colonizers and person in occupation
for making available the basic facilities to inhabitants - By laws not
amended to bring activity of person like petitioner within the net -
No fault in' order of single Judge in quashing notice demanding

- development charges - Appeal dismissed.

NAGDA MUNICIPALITY, NAGDA v. ITC LIMITED; LL.R. (2007)
M.P. ..941

Muslim Women (Protection of Rights on Divorce) Act, (XXV of 1986)-
Sections 2,3,4-Criminal Procedure Code, 1973, Section 125 -
Maintenance - Application filed by wife resisted on the ground that
she is a divorced wife and not entitled for maintenance - Divorced
Women means divorced according to law - Merely taking plea of
divorce in written statement is not sufficient - Talaq must be
pronounced - Applicant failed to prove diverce by leading cogent
evidence - Wife entitled for maintenance.

SABIR KHAN v. JAHEDA BL, I.L.R. [2007] M.P. —286
Nagar Tatha Gram Nivesh Adhmlyam, (XXI1X of 1973)- Ser.tmns 2(u), 16
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49, 50-Town Development Scheme-Whether town Development
Scheme under Section 50 of the Adhiniyam can be notified in absence _
of Development Plan by the State Govt, under Section 19 of the

Adhiniyam-Petitioner purchased a plotin wllage Bicholi Hapsi which

was not included in the plan area of Indore City-Gram Panchayat -

approved Appellant's plan for construction-Draft Master Plan known
as Indore Development Plan was prepared for enlarged plan area
including village Bicholi ‘Hapsi-Appellant applied for sanction of lay
out plan for the purposes of development-Appellant was informed
that plan for construction cannot be approved because of publication
of Draft Scheme-Held-Town Developriient Scheme means scheme
to lmplement the provisions of Development Plan-Until
Development plan for an area is published, draft town development
scheme cannot be published-Notification publishing draft Scheme
No. 164 under Section 50(2) of M.P. Nagar Tatha Grani Nivesh

Adhiniyam, 1973 quashed-Commissioner directed to reconsider .

application of appellant for permission to undertake construction of
the house.

M/s PURE INDUSTRIAL COCK & CHEMICALS LTD v. STATE OF
M.P,; ILR [2007] M. P. - ...360

Nager Tatha Gram Nivesh Adhiniyam, M.P., (XXIII of 1973)- Sectnon 13-

Planning areas-Power to constitute planning areas and define the
limits thereof to the Zila Yojna Samiti delegated by State Govt.--
Notification issued by Zila Yojna Samiti re-notifying planmng areas
including more number of vnllages not ultra vires of the powers
delegated to it. :

FIVE STAR DEVELOPERS PRIVATE LTD. v. STATE OF M.P; ILR l

[2007] M. P. ..323

Nagar Tatha Gram Nivesh Adhlnlyam (XXIII of 1973), Sectlons 13,29, 38,

47A, 56(2), 50(3)-Draft Notification - State:Govt. delegated its power

under Section 13, 47A to District Planning Committee - District -

Planning Committee on 13.11.2000 amendéd planning area by adding
115 villages including Bicholi and Kanadia villages - Draft
Development Plan published on 27. 6.2003 - Draft Development
Plan returned back by State of M.P. with a-direction to prepare plan
for the projected population in the year 2021- Notification under

_Section 38(1) issued on 28.10.2005 - Notification inviting objections

issued on 18.5.2006 - Draft Development Plan 2021 published on

13.7.2006 - Respondents having land in Bicholi and Kanadia wllages ‘

obtained sanction in terms of building by laws from Gram Panchayats

- Appllcatlons for grant of development plans made on 2 12. 2004-

e, oB
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Apphcatmn rejected by Joint Director, Town and Country Planning
in view of purported publication of plan under Section 50(2) of Act -
High Court in writ appeal struck down declaration made under
Section 50(2) of Act -Held - End use of land is not frozen until a final
sanction plan comes into being - Where valuable rights of citizens
are involved it is mandatory that public authority should perform
statutory duties within stipulated time - Right of property is not only
constitutional but human right - Prov:swns which restrict the rlght
.of .owner of property to use and develop requires strict
interpretation - Draft publication which has not attained finality
cannet determine rights and obligations of citizens - Until
devélopment plan is finalized it would have no statutory or legal
force - Freeze on usage of 1and without any development plan would
lead to misuse of power and arbitrary exercise - Villages in question
have been included in notification dated 28.10.2005 - Any action
taken prior there to is illegal and without jurisdiction ~ Appeal

-dismissed.
CHAIRMAN, INDORE VIKAS PRADHIKARAN v. M/s PURE .
INDUSTRIAL COCK & CHEM. LTD.; L.L.R. (2007) M.P. ..976

Nagar Tatha Gram Nivesh Adhiniyam; M.P. (XXIII of 1973)-Section 14
Challenged as being ultra-vires of Article 243W of Constitution-
Section 14 vesting power for preparing developmental plan on
Director-Article 243W providing for endowment of such power by
State Legislature on Mumclpalltxes -Held-Article 243W of
Constitution of India is only enablmg provision-It does not envisage
that existing laws relating to town planning would become nen-
aperative-Director will continue to operate till legislature vests such
powers on Municipalities-Section 14 not ultra-vires. Article 243W of
Constitution of India.

MADAN" PARMALIYA v. STATE OF MADHYA PRADESH LL.R.
[2007] M. P. . ...468

Nagar Tatha Gram Nivesh Adhlmyam, ML.P. (XXTII of 1973)-Section 14-
Director to prepare Development Plans-Constitutional valldlty of
Section 14 challenged on the ground that work of preparmg
development plan is vested in" Director without laying down any
techinical qualification or experience in"the specialized field-Held - .
Director to perform his dutiés with assistance of Additional Director,

_Joint Director, Deputy-Director, Asstt. Director, Asstt. Director
having knowledge,. expertise and experience in town and country
planning-Secfion 14 of the Act not uiireasonable, arbitrary or uitra
vires to Article 14 of the Constitution.
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CENTER FOR ENV[RONMENT PROTECTION. RESEARCH AND
DEVELOPMENT, INDORE V. STATE OF MADHYA PRADESH; ILR
[2007] M. P. T LA4T5

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (XXIII of 1973)-Section IG-Freezmg
6f land use-Vires of Section 16 challenged on the ground that it amounts

to excessive delegation of powér as no guideline or policy has been °

laid dowx to grant or refuse permission-Held-Where change in the use
* of any land is incosistent with proposed land use in developmeént plan
Director can refuse to grant permission - Section 16 (1) of the Act. does
not vest absolute power to refuse or grant permission-Mere misuse of

_ power doesnof make Section ultra-vires-Section 16 intra-vires asthere -

ismo excessive delegation of power. : ' 475
" Nagar Tatha Gram Nivesh Adhiniyam M.P. (XXII of 1973) Section 17-A-

.Commnttee-Comstltutlonal validity challenged on the ground. that ‘

- composition of committee is different from thst providedin Article
243ZD of Constitution of India-Held-Article 243ZD provides for

constitution of committee in relation in town and country planning- *

‘Ser.tlcn 17—A not ultra-vnres to Artlcle 243ZD of Constitution of
- India. . . ... 468

i I\agar Tatha Gram Nivesh Adhmlyam, ML.P. (XXIII of 1973)- Sections 17-A -

, and 18- Com-lttee-Cens&xtutwnal validity of Section: 17-A and 18
challenged on the ground thsdt there'is no provision as to who will be
the Chairman and what will be the quoram of committee and on_
account of- non-inclusion of experts-In absence of properly
constituted committee reasonsble opportunity to persons affected
_bydraft development plan cannot be granted-Held-Committee can
always decide that who'will preside over the Committee- Committes
can always adjourn its meeting if few members are present-Absence
of experts in thé field of town sand country planning does ot render
the reasonable and fair procedure-Section 17-A and 18 not uitra
vires as reasonable and fair procedure has been laid down. 475

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (XXIII of 1973)-Section 23-A- _'

Modlﬁcatlon of Development plan or Zoning plans- Qmission of
words for urgent public. purposes in amended Section 23-A-Validity
challenged on the ground thut State Govt. can modify development
plan even if there isno urgent public interest-Held -Use of words to

be beneficial to the Society also mean for public purpose-Contention -

_ that Govt. can modify development orzoning plan even for a pitrpose
. other than public purpose has no merits ...468

Nagar Tatha Gram Nivesh Adhiniyam, M. P. (XXIII of 1973) - Section 38 -
. Town and Development Country Authorlty Authonty was created
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iy - for a definite purpose - Principle of legislation by incorporaﬁon- was
applied and not legislation by reference.- . ..977

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (XXIILof 1973) - Section 50(1)
" At any time- Starting point of declaration of intention has to be from
publication of development plan. S 977

r Nagar Tatha Gram Nivesh Adhiniyam, M.P., (XXIII of 1973)-Section 75-
Delegation of Powers-Vires of Section 75 of the Adhiniyam
challenged -Delegation of Power under section 13 of the Adhiniyam

* to-the Zila Yojna Samiti also challenged-Held-The officer or authority
as a delegate of the State Govt. does not have any discretion to
exercise the powers delegated to him contrary to the leglslatlve

y pohcy indicated in provisions of the Adhiniyam-Delegatee doesnot

) exercise an unbridled and unrestricted power-Section 75 of the

Adhmlyam not ultra-vu-es the Constitution. ».323

Narcotics Drugs and Psychotropic Substance  Act (LXI of 1985)-Sections
36 to 36-D Amendment Act No. 2 of 1989 - Special Court constituted
" by Amendment Act No. 2 of 1989-Central Govt. by notification
appointing 29/5/1989 as the date on which the amendment Act No.
2 of 1989 shall come into force-Offence committed on 22-8-1989 -
Judicial Magistrate First Class had no jurisdiction to try the case as
. only Specxal Court could have tried the case-Judgment passed by
JM.F.C. is void ab initio and nullity-Matter remanded back to

Special Ceurt to conduct the trial. .

STATE OF M.P. v. RAMESH; ILR [2007] M P ) ...359

National Council for Teacher Education Act (LXXIII of 1993) - Sectmn 14-
' Recognition of Institutions-NCTE communicated to Principal: informing
him that college is recognized for 2006-2007-100 seats were allotted
" to coilege for admission-Examination forms were submitted and
.. University permitted students to appear-Results were not declared
'b_y University on the ground that Institution was not granted
. unconditional recognition Held-Nothing in Section 14 that Regional
- Committee shall issue first provisional order and thereafter a formal
_order of recognition-Every order granting recognition is to be
communicated in writing to institution, examining body, local authority
_or State Govt. or Central Govt. and is alsd required to be published in
cfficial Gazette-Order of recognition which is communicated is same -
whick is published in Official Gazette-If the crder. of recognition is
_ communicated but the same is not published in official Gazette it canziot
“ ) . be said that there is no fnrmal order of recognition.

' VEDICA COLLEGE OF-EDUCATION, BHOPAL v. BARKATULLAH :
UNIVERSITY, LL.R. (2007) M.P. : - —=1757

-
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Negotlable Instruments Act (XXVI of 1881)-Sections 138, 141, Criminal

. Procedure Code, 1973, Section 482-Quashing of Proceedings-
- Applicant working as General Manager (Plant) of M/s Bhanu Iron
.and Steel Company Ltd.-Cheques issued by M/s Bhanu Iron.and-

. Steel Company Ltd. returned back unpaid by the Bank- -Complaint
filed by the complamant mentioning specifically that applicant wasin -
charge and was responsible for the conduct of business of the
company-Held-Necessary averments have been made in ¢omplaint-
Sufficiént foundation laid down for prosecution of applicant-
Proceedings cannot be quashed-Petitiorn dismissed.

Y. 8. BIST v. STEEL AUTHORITY OF INDIA LTD.; LL R, [2007]
M.P. ..708

Non-Gazetted Class III Educatmn Service (Non Colleglate Serwce)
Recruitment and Promotion Rules, M.P. 1973 - Rule 10(3) proviso

- State Govt. sponsored project known as Operatmn Black Board -

-Asstt. Teachers were to be appointed in order to improve standard

of education- Proviso to Rule 106(3) was added by amendment
empowering State Govt. to prescribe criteria.and procedure for
selection of candidates in specific circumstance - Recruitment
process started - Validity of Proviso to Rule 10(3) was challengeéd -

.~ before Administrative Tribunal - Tribunal passed interim order

" directing that no appointment should be made as Asstt. Teachers in
terms of said Scheme - No select list was prepared, no tabulation
was done in respect of interviews of candidates - No select list. could-
be issued in absence of preparation of tabulation - Tribunal struck
down the Proviso to Rule 10(3) - Order of Tribunal was stayed by
Supreme Court - State Govt. offered appcintment in favour of
candidates who had been selected except those who had appeared
in interview before Selection Committeé¢ - Selection Process was
upheld by Supreme Court - Tribunal on ‘application of candidates.
directed that aborted process of selection be completed and select -
list be drawn and those placed in select list be offered appointinent
- Writ Petition dismissed by High' Court, however restricted the

_ relief only to the case of those who had approached.the Tribunal --
Held - Tabulation of marks was not finalized-Members of Selection -
Committee were entitled to undergo consultative process so as to
enable them to arrive at consensus in regard to candidates who -
should be appomted Astabulation process itself was not completed,

" question of preparmg any select list also did not arise- As selection
‘process was not: complete there was nothmg before Tribunal or- .
High Court to indicate that candndates had acquired legal rlght of
any kind - Appearance of name in ‘slection list would not give rise to

W
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legal right unless action on the part of State is found to be unfair,
unreasonable or malgfide - No such plea was raised nor saine was
otherwise found to be exnstmg However respondents shall be
entitled to relaxation of age in the event they intent to take part in
next selection process - State also directed to pay sum of Rs. 10,000
to each respondent- Appeal allowed.

STATEOF MP. v. SANJAY KUMAR PATHAK; LL.R. (2007) M.P-1479

Panchayats (Election Pétitions, Corrupt Practices and Disqualification for
Membership) Rules, M.P. 1995 - Rules 3, 8, 9 - Attested copy of
- Election Petition - Appellant and Respondent contested the election
for the post of Sarpanch - Respondent was declared elected -
Appellant filed electioh petition - Notices were issued - Summons
issued to respondent came back with endorsement by process server
that summons were served along with copy - Respondent did not
appear - Presiding Officer observed that it appears from record that
summons were not served and directed for issuance of fresh
summons - Husband of respondent appeared and obtained copy of
election petition and other documents - Written Statement was filed-
Objection regarding non-deposit of security amount and nen-
-verification of copy of petition was taken subsequently by filing
separate application - Election Tribunal without considering the
objections directed for re-count and appellant was declared elected-
Petition filed by respondent was allowed and matter was remitted
back to decide the objections - Election Tribunal did not cast issues
on the question of maintainability and directed for recount - Matter
was again remanded back by High Court - Election Tribunal rejected
the objection regarding non deposit of security amount but dismissed
the election petition on the ground of non supply of verified copy of
election petition - Held - Rule 3 requires filing of as many coptes
. attested by petitioner looking to the number of respondents -
Presiding Officer did not find violation of rule 3 when he made the
scrutiny --Copy of election petition was sent along with summons
which was issued for the first time - Another copy of petition was
supplied to the husband of respondent when he appeared - It is
" mystery that who supplned the additional copy to Presndmg Officer -
Verified copy was sent along with first notice and assuming an ordinary
- copy was served upon respondent there would be no violation of -
rule 3 because necessary and required copies were once supplied
" with election petxtlon Findings recorded by Election Tribunal
upholding the objection regarding non supply of verified copy are
. perverse and bad - Appeal Allowed - Matter remanded back.

LATA PATLE v. SMT. KAMLESH; LLR. (2007} MP. - .~ --1553_

"
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Panchayat Raj Avam Gram Swaraj Adhiniyam, M. P. 1993 (I of 1994) - Section
-21-No Confidence motion- Motion of no confidence challenged on
« the ground that Naib Tahsildar who was appointed as Presiding Officer
was on bad terms with Petitioner - Held - Resolution is passed on
the basis of votes cast by Panchas - Voting rights of Panchas are not.
‘'vitiated by mere appointment of particular peérson - Presiding officer
has ne role under law to influence voters -Principles of . Natural
. Justice’cannot be said to be violated.

SANT OSH KUMAR SINGH v. STATE OF M. P LL.R. (2007) M P---1762

_Panchayat Raj Avam Gram Swaraj Adhiniyam, M.P;1993 (I of 1994)- Section
. 21(2) - Right to Speak Shall have a right to speak at, or otherwise .

- to take part‘in'- No Confidence Motion challenged on the ground
that the Petitioner was not given opportunity to speak - Held - Word
'or ! is disjunctive or alternative conjunction which expresses choice -
between two alternatives - 'Comma’ merely provides an emphasis
and does not take away regular meaning of conjunctive word 'or'-

- Petitioner had participated in proceedmg and was not prevented
"+ from exerclsmg his right to speak - Petitioner havmg failed: in
"exercising his right to speak cannot be’ permitted to impugnthe
proceedings on the ground of alleged vmlatmn of Sub-Section 2 -

Petition dismissed. L . 1763 =

~ Penal Code, Indian (XLV of 1860) Sections 34, 302 - Common Intention - *

Murder - One accused assaulted the deceased by an axe - Appellant

" assaulted the deceased by lathi - Main cause of death’was injury
caused by another accused - Held - Both accused persons assaulted
simultaneously - Both left the spot together after causing injuries -
Injury caused by appellant on skull of deceased had resulted into
_fracture of mandible - It cannot be held that there wasno prmr concert
between both accused persons.

JHAM SINGH v. STATE OF MP; LLR. 2007) MP. 1691

Penal Codé, Indian (XLV of 1860)-Sections 34, 320, 326-Common Intention-
Deceased and mformant coming back to their houses afier collecting
wood from bank of rwer-Appellant and co-accused came there
and committed theft of wood-During altercation another co-accused
inflicted one axe blow on head of deceased-Other pirosecution
witnesses were assaulted by appellants-Deceased died on his way
to Police Station-Appellant convicted under Section 302/34 of LP.C.- -
Held-There had been a quarrel-No pre-mediation between appeilant

. -and another accused-Causing injury by another accused to deceased
- was an individual a¢t-Common intention may develop on spot but
must also be shared with other accused-Occurrence took place all

gy
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of a sudden-Accused persons had acted on spur of moment having

. regard to altercations which preceded the incident-Difficult to lead

to conclusion that appellant and another accused had developed
common intention of causing death of deceased-Considering the

_naturé of injuries sustained by injured witnesses appellant convicted

tinder Section 326 of LP.C. and sentenced to 10 years rigorous.
imprisonment-Appeal allowed accordingly. :

JAGANNATH v. STATE OF M.P;LL.R. (2007) M.P. -+ .. 1288

Penal Code, Indian (XLV of 1860) - Section 97 - Right ¢f Private Defence-

Even if accused does not plead self-defenceé, Court can consider
such plea if the same could arise from evidence. -—-1809

Penal Code, Indian (XLV of 1860)-Sections 148, 302/149, Scheduled Castes

Penal ¢

& Scheduled Tribes (Prevention of Atrocities) Act, 1989-Section
3(1)(10)-Criminal Procedure Code, 1973, Sections 193, 465-Case
under special actiled before Sessions Court-Sessions Court taking
cognizance of case without the case being committed-Charge under
special Act not framed, but accused convicted under Section 148,

* 302/149-Whether not cemmitting the case vitiates proceedings-No .
cbjection raised 'about competence of Court during trial stage- . -

Conflicting judgments of the Apex Court as to the legality of trial
without committal-Both judgments passed by bench consisting of

.équal number of judges-Earlier judgment -applicable as it is not

discussed in the later judgment-Committing the case without trial

does not vitiate the proceedmgs-Ewdence reliable-Conviction
upheld. W

CHHOTELAL v. STATE OF M.P,; LL.R.[2007] M.P.. T ..808

Penzi Code, Indian (XLV of 1860)-Sections 148, 449/149, 302/149, 325/

149-Non mentioning of all the names of assailents in inquest report,
medical requisition form, F.I.R.-Effect-As per provision of Section -
174 of the Cr.P.C. mentioning of names of assailants, use of weapon,
name of eye-witness and details as to how the deceased was assaulted
are not germane to the inquest proceeding.

' KUMERSINGH v. STATE OF MADHYA PRADESH; LL. R (2007)

“MP , ..1415

Code, Indian (XLV of 1860)- Sections 148, 449!149 302/149, 325/
149--Overall assessment and appreciation ef the statéments of all
the injured witness suggest that a’ppeilants formed an- unlawful -
assembly whose common object wzs to give good beating. to the
opposite faction-Conviction u/s 449/149, 302/143 of the IPC set aside,
instead they are convicted under Section' 325/149-Appeal allowed

‘mpart : o : oo . _ _.=1416
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Penal Code, Indian (XLV of 1360)-Section 149-Free fight-In free fight, Section
149 does not apply-However where the accused were attending the
Court and had come to Court armed with weapons, they shared
common ob_]ect and formed unlawful assembly-Accused l:able to be
convu:ted w1th the ald of Section 149, ' 647

Penal Code, Indian (XLV of 1860) Section.149-Unlawful Assembly-'f persons

causing 35 i injuries to thrée persons out of which 2 died- -Injured

witness could not attribute specific role to each accused-Where
several persons were inflicting injuries at the same time it may not
be posmble for witness to state with precision about role played by

each ‘accused-Section 149 of LP.C. attracted-Presence of m]ured .

mtness cannot be deubted. ' ...1435

Penal Code, Indian (XLV of 1860) - Section 220 Commitment for trial or
confinement by person having authority who know. that he is acting
contrary to law - Applicant had autherity to. commit the son of

- ‘complainant to confinement under Section 151 of Cr.P.C. - Whether
or not to release her son on bail was within discretion.of the applicant
- Whether demand of illegal favour from complainant can be termed
as mtegral part of duty- Held - Démand of illegal gratification for

passing an order or using discretion in favour of party can never be -
an act covered under duties of publi¢ servant - However, whether y

alleged act is covered under Section 220 of IP.C. or not can be
decided after recording of evidence during Trial - However
Magistrate has committed an error in not paying attention to
provisions of Sections 351/354 of L.P.C. - Magistrate may hear the
parties and® pass appropriate orders in this regard. ~~=1721

Penal Code, Indlan (XLV of 1860) Sections 300 Exception IV, 302, 304

(I)-Culpable Homicide:not amounting to Murder - Sudden quarrel- :

Accused, while grappling with deceased, took out a pair of scissors
and assaulted the deceased in his abdomen and chest resulting in
his death- For bringing case under Exception IV of Section 300 of
LP.C. it is not sufficient to show that there was sudden quarre! and
there was no premeditation - It must further be shown that offender

has not taken undue advantage or acted in cruel or unusual manner- -

Size of weapon is important in determining "undue advantage’ -
Scissors not a big sized weapon - Exception IV of Section 300-is
attracted - Conviction altered tc Section 304 (I1)- Accused sentenced
to seven years rigorous imprisonment. -~

SALIM SAHAB v. STATE OF MADHYA PRAD]:SH ILR [2007]‘

M. P - . ..307

L9
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Penal Code, Indian (XLV of 1860)-Section 300-M1irder-Appellants hiding
behind bushes when the deceased and injured were coming back
from their fields -Appellants ‘surrounded the deceased and injured

" and caused as many as 35 injuries on three persons by deadly
weapons-Two persons‘died.in the incident-Evidence of injured
witness and independent witnesses cannot be discarded on the
ground of delay in recording Statement by Police-Merely because
the witnesses could not attribute specific act to each accused
prosecution case cannot be doubted-Provision of Section 149 of LP.C.
applies-Oral dying declaration made by deceased to witness reliable-
‘Accused persons guilty of committing murder-Appeal dlsmlssed

 KALLUSINGHv. STATEOF M.P;LLR.(2007)M.P. 1434

Penal Code, Indian (XLV of 1860)-Section 300-Murder-Husband wanted to
marry another girl with whom he had illicit relationship - He used to
give threat of Chhor Chhuti and used to beat the deceased- -
Altercation took place between husband and deceased on the
question of another girl-Deceased was brought to Doctor in burnt
condition and three dying declarations were recorded-As per two
dying declarations mother-in-law poured kerosene oil-As per third
dying declaration she caught hold of her and husband poured
kerosene oil and set her ablaze-Discrepancy as to who poured °
kerosene oil and who caught hold of Ler is not enough to give any -

. benefit of doubt to husband and mother-m—law—Appeal of husband
.and mother-in-law dismissed.

REETA SONKAR v. STATE OF M.P; I.L.R.[2007] MP T ..1255

" Penal Code, Indian (XLV of 1860)- Section 300 - Murder«, Three persons
were kiiled and two children were badly injured - Incident took place
in the dead hours of night - Incident alieged to have been witnessed '
by two injured children and one girl who was staying in the same
house - Trial Court relying on Test Identification Parade and
statements of children convicted respondents and imposed death
penalty on onc respondent and awarded life sentence to another
respondent-High Court on reference under Sectmn 366 ‘of. Cr.P.C.
acquitted the respondenis-Held-Witnesses admltted that respondent
was known to him as Pathar Phedane Wala as he had worked in their’
house for construction of room -Identify of reepondent not-disclosed
in the F.L.R.-Witnesses admitted that photo of respondent was shown
_ to them prior to holding of Test Identification Parade-Blood stains
found on cloth were so small that they were not sufficient for
serological examination-As phoio of réespondent was shown
therefore, it took away the effect of Test Identification Parade -



& . INDEX
Acquxttal of reSpondents by High Court proper - Appeal Dismissed.

. STATE OF M.P. v. CHAMRU @ BHAGWANDAS LL.R. (2007)
M.P. ...854

Penal Code, Indian (XLV of 1860) Section 302-Circumstantial Evidence
causing death by administration of poison-Dead body of wife of
appellant found hanglng in the house-Examination of viscera reveals.

" presence of Zinc Phosphide-Postmortem report revealed that
hanging was postmortem- Petltloner contending that deceased
committed suicide by consuming poison-Held-Appellant has not
given any explanation of postmortem hanging of dead body.of his
‘wife in his dwelling house-Wrappers of Zinc Phosphide not found
near the dead body suicide ruled out-Defence of -'alibi’ not proved-
Presence of contusions on the dead body are clinching
circumstances-Appeal dismissed.

KASHI RAM v. STATE OF MADHYA PRADESH; ILR [2007]
MP. 425 ¢

Penal Code, Indian (XLV of 1860), Section 302, Evidence Act, Indlan 1872,

- Section 3 - Murder - Reaction of witness- Brother of deceased
witnessed the assault on his brother by appellants while he was
" returning home -.Brother immediately lodged F.L.R. - Held - Every
“witness reacts in his own way - Merely because brother of deceased

~ did not try to rescue him will not. make his statement unreliable.

LILLI @ SURENDRA PANDEY v, STATE; LL.R. (2007) M.P.—1698
a Penal Code, Indian (XLV of 1860)-Scction 302-Murder-Appellant charged
under Section 302 LI.P.C. for murder of his step brother-Appellant
acquitted by trial Court on the ground that all the eye witnesses had.
turned hostile-High Court setting aside the judgment of acquittal
on the basis of circumstantial evidence prevailing.against the

Ri

accused-In view of the circumstantial evidence and the motive- -

Accused seen on the spot with axe and going to police station with
axe and blood stained clothes-No other conclusion other than the
‘murder by appellants can be arrived at-Appellant rightly convicted-

by the High Court-Appeal dismissed. - ..379

Penal Code, Indian (XLV of 1860) Section 302-Murder-Deceased Police
Inspector, Constable and eye witness going towards a village on a

- maotor cycle-They noticed a truck parked in the middle of the road-
Appellants having’ guns’ with them-Police Inspector exhiorted
"miscreants-One of the accused grappled with Inspector-Firing started

from both sides-Witness accompanymg deceased personsran behind

the hunts of adwas1s—0n next mornmg he noticed dead bodies of

£
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Police- I’n'spectof and Constable-Other eye witnesses also
corroborated the version of prosecution-Revolver, Belt, Holster;
nine empty cartridges, Silver rinig belonging to Police Inspector
recovered from possession of accused persons-Post mortem report

_of both the deceased paolice personals disclose gun’shot injuries-
_ Held-Prosecution has proved that revélver, holster and cartridges
" . were issued to police_inspector-Direct as well as Circumstantial

Evidence led by prosecution fully established guilt against appellants-
Conviction and sentence recorded by Trial Court affirmed- Appeal

. Dismissed.
. BHONERAIJA @ BHONES]NGH @ DHURJANSINGH v. STATE OF

MP;ILR. 007)MP. ..1425

Penal Code, Indian (XLV of 1860)- Section: 300-Murder-lnjurles on

+ accused persons- Slmple injuries found on the body of some
accused persons-Nature of injuries is not such calling for

__explanation-Accused persons were aggressors-Right of Private
Defence not available to them. - ,..1436

Penal Code, Indian (XLV of 1860)-Section 302—Murder—Intentlon--Dlspute

arose beween parties on throwing mud by son of appeltate No, 1-On
complaint by deceased Munnilal appellants told him that their
children would act in that fashion only-Munnilal assaulted by means’
of axe-Baldeo reached on spot when he too was assaulted-Munnibai
was set on fire-Munnilal and Baldeo died on spot whereas Munnibai
succumbed to injuries later on-Trial Court imposed death sentence-
High-Court convicted appellants holding that free fight between
parties had taken place and acquitted cther accused persons for -
offence under Section 302-Held-No case made out that injuries were
inflicted by appellants in their self-defence-Manner in which offences
have been committed was uruesome-Not only Munnilal was killed

‘but whosoever came to save was not spared--Not a case where

appellants can be absolved of charges of murder-Appeal dismissed.
MOTI LAL v. STATE OF M.P,, LL.R. (2007) M.P. - 1741

Penal Code, Indian (XLV of 1860)- Sections:302, 304 - Murder or Culpable

Homicide not amounting ¢to murder-Cemplainant lodged F.LR.
mentioning that he was informed by witnesses that accused persons.

" have assaulted the deceased and injured-When complainant reached

on the spot he saw the deceased and his son Iying there-One accased

" had farsi and three had sticks in their hands-Complainant came back

and lgdg,s,d report - Police recorded dehai nalishi made by injured-

361 injuries caused by hard and biunt obJect were found on the body -
0f deceased - Held 26 i m;unea onh varieus parts of her body were

1
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found - 5 ribs of left side were found fractured - Deceased died due

to syncope resulted by excessive haemorrhage and injuries to lungs.

and lever - Keeping in view the number and nature of injuries found
on body of deceased it cannot be said that accused persons had no
intention to cause death.

. KANHAIYA LAL v. STATE; LLR. (2007) MP. T 1704

" Penal Code, Indian (XLV of 1860)-Sections 302, 304-I- Culpable Homicide

not amounting to murder-Deceased sitting near a well and was
cleaning his teeth-A,ppellant came with axe and threw deceased in
the well and hurled a big stone in well as a result of which deceased

. died-Held-Eye witnesses supporting prosecution case-Plea of alibi

appears to be after thought-Post mortem report disclosed fracture
of occipital bone-Medical evidence also supports prosecution case-

" Relations of appellant and deceased were initially cordial but became
. tense as deceased had gone to police station along with complainant
“for lodging report against appellant for outraging modesty of daughter
-of complainant-However, there is no evidence that how quarrel

started-Case squarely covered by exception-4 to Section 300-
Appellant acquitted from offence under Section 302 and convicted
under Section 304-I-Appellant already in jail for the last 12 years-,
Appellant directed to be released on the sentence already undergone-
Appeal partly allowed.

MADHURI v. STATE OF M.P;; LL.R. (2007) M.P. . ..1445

Penal Code Indian (XLV of 1860). - Sections 302, 304 (II) - Culpable

"Homicide not amounting to murder - Some altercation took place
between Accused and complainant party in earlier hours of day -
While complainant party was going to ledge FIR in the noon,

appellants intercepted them and gave axe and lathi blows on' the .

person of deceased by means of axe and Iathis - Deceased sustained

several contusions and. abrasions on non vital parts of the body - -

Three ribs were found fractured - Held - One accused armed with

axe but gave axe blow from blunt side of axe on the backside of .

chest of deceased - Rest of the accused persons gave lathi blows on
non-vital parts of body of deceased - If intention was to kill then
accused shall have used sharp side of axe - Others should have

. assaulted on-vital part of the body of deceased - It can be inferred 7
that appellants were having knowledge that {they can cause death of

deceased-Offence committed by appellants is not under Sectien 302

but it falls under Section 304 (II) of L.P.C. - Appellants sentenced to

__un_dergo 10 years Rigorous Imprisonment - Appe_al Partly allowed.
VEER SINGH v. STATE OF M.P,; LLR. (2007) M.P. —-1684

~ T



Penal Code, Indian (XLV of 1860) -Sections 302, 201, 304, 365 and 120—B, o

Criminal Procedure Code, Section 31 - Appellant accused for -
kidnapping for ransom and later on Killing two boys aged 10 to 12
years old - Charge of murder not proved before the trial Court but
"accused convicted under Sections 364, 365 and Section 120-B, 201
IPC and punished with various sentences totaling 20 years
cumulatively - Appeal before High Court dismissed - Appeal before
Apex Court - As per Section 31 Cr.P.C., cumulatively the sentences
cannot exceed 14 years. - Lower Court and High Court erred in
sentencing the accused cumulatively with 20 years - Accused having
already spent 12 years in jail, interest of justice would be served if
he is sentenced to the period already undergone

CHATAR SINGH v. STATE OF M.P, LL.R. (2007) M.P. .19

Penal Code, Indian (XLV of 1860) Sections 304([), 302 - Murder or Culpable
Homicide not amoutiting to murder - Altercation took place between
deceased and appellant in the noon - Deceased was going on a scooter
along with his companions - Scooter was stopped after seeing that
appellant is standing - Appellant tried to escape into a narrow lane -
Appellant was followed by deceased and his companions - Appellant
inflicted two blows with big needle on chest of deceased - Held - It
appears that deceased and his companions wanted to"take revenge

of incident which had taken place in earlier hours of d'ay Itwason -

. - sudden provocation that accused inflicted on gheijt of deceased -
Case falls under exception (1) of Section 300 - Appéllant acquitted

- under Section 302 of L.P.C. but convicted under.Section’ 304(I) of . ‘

LP.C. - Appellant sentenced for perlod already undergone
BABLQO v. STATE OF M. P; L L R. 2007y M.P. ---1670

Penal Code, Indian (XLV of 1860), Sectmn 304(B) ,306- Cnmmal Procedure
Code 1973, Section 228 -Alternative Charge- Trial Court framed
charge under Section 304(B) - Appellant acquitted under Section
304(B) on the ground that death did not occur within seven years of
marriage - However convicted under Section 396 of L.P.C. - - Judgment

- challenged cn the ground that appellant cannot be convicted under
Section 306 of LP.C. in absence of specific charge - Charge framed
under Section 304(B) by Trial Court contained commeon ingredient
of "cruelty soon before death" - Appellant cannot be said to be-

- prejudiced by omission in framing alternative charge - No Legal or
Procedural lmpedlment in convicting under Secticn 306 of LP.C.

LAKHAN SINGH v. STATE OF MADHYA PRADESH; IL.R: [2007]
MP: . . _ 271
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Penal Code, Indian (XLV of 1860) - Section 304 Part II- Deceased while in

custody was slapped and hit on testicles by S.H.O. - No external or
internal injury found in postmortem - Cause of death shown as
unknown - Ethyl Alcohal found in viscera - Respondent convicted
by Trial Court but acquitted by High Court - Held - If deceased had
‘been subjected to beating internal or external injuries should have

been found - Statement of witness unreliable as she had not deposed .

. during investigation that accused kicked on the thigh - Although in
. case of custodial death there is less possibility of direct evidence

but no external or internal injury was found - Accused.rightly

acquitted by High Court - Appeal dismisséd. ]

STATE OF MADHYA PRADESH v. SEWA SINGH; LL.R. (2007)°

M.P. - ...1014

Penal Code, Indian (XLV of 1860) - Section 306 - Abatement to commit

suicide - Appellant was prusecuted under Section 498A of LP.C.
which resulted in his acquittal in view of amicable settlement before
panchayat - Démand of dowry persisted even after settlement - Three
months before the death, deceased had complained about demand

of dowry on her last VlSlt to parents house-Conviction upheld 271_

_ Penal Code, Indian (XLV of 1860) - Section 306 - Abatement fo commit
suicide- Applicant/wife belonging to Upper Caste married to -

Deceased belonging to Scheduled Caste Community - Marriage
opposed by family members- Deceased working on the post of Civil
Judge - Applicant was in Bhopal for taking coaching when deceased
consumed some poisonous substance at, Itarsi - Deceased was taken
- to hospital and applicant 'was informed - Deceased was treated at

Itarsi and Bhopal but could not be saved - Mother of deceased stated’

- that applicant used to quarrel with deceased on trivial matters -
_Father of deceased stated that deceased had informed him that he
‘had. consumed milk containing poison as he had some altercation
with his wife - Sister of deceased stated that applicant did not behave

with her parents respectfully - Applicant did not like deceased to go.

at parénts house-- Relations between applicant and deceased .were
not cordial - Held - Instigate denotes incitement or urging to do
some drastic or unadvisable action or to stimulate or incite -

Presence of mens rea is necessary concomitant of instigation -
Nothing on record to show that applicant wanted or intended that

‘her husband should commit suicide--She was married knowing full
well that he belonged to Scheduled Caste - No offence under Section
306 of LP.C. made out - Proceedings of criminal cise quashed

AARTI ARYA v. STATE OF M.P; LLR. (2007) M.P. ~-1733

y
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Penal Code, Indian (XLV.of 1860) - Section 307 - Private Defence - Curfew
was clamped in the wake of communal tension - Police Party on
wireless message that situation is explosive reached near the house .
of appellant - Appellant struck on the chest of injured by gupti - .
Defence of appellant was that police party entered in the house
-misbehaved with ladies, belaboured him and caused damage to his
households - Appellant: also recewmg lacerated wound on parietal -
region-Held - Non explanation of injuries sustained by appellant
entitled him to take plea of private defence - Appellant had no
intention to kill injured - Not possible to conclude that right of
private defence was exceeded - Appellant was entitled to act in
exercise of his right of private defence Appellant acquitted -~
Appeal allowed. . --—1808

Penal Code, Indian (XLV of 1860)-Section 307-Reduction in sentence- Validity-
Sentence of 10 years reduced by High Court to the period already
undergone which was about 1 years and 3-months-Aggravating and
mitigating factors in which offence has been committed should be
delicately balanced-Object of imposing punishment is to protect society
and deter criminal-Imposed sentence should reflect the conscience
of the society and the sentencing process has to be stern where it
should be-Considering entire aspects including long pendency of
litigation respondent sentenced to undergo 3 years R.I and fine of
Rs. 10,000/--Appeal allowed. '

STATE OF MADHYA PRADESH v. KEDAR YADAV“ +LR. [2007] -
M.P. N -

Penal Code, Indian (XLV of 1860)-Sect10n 325, Criminal Precedure Code,
1974, Section 397, 401- Revision against acquittal- Applicantlodged
F.LR. that respondents had assaulted them while injured was
constructing Pagra on government land- Respondents tried for
offence under Section 325/34- Applicants also tried for offence under
Section 307/34 for causing injuries to respondents-Trial Court
-acquitted respondents on the ground that applicants were aggressors
and respondents had acted in private defence- Held- Independeut -
witnesses not supported proseciition case-Material omlssmns and
contradictions in the siaterents of injured persons- No perversity
found in finding of the Trial Court that applicants'were aggressors

.and respondents had acted in self defence- Keeping in view the
limited scope of revision such finding does not call for mterference-
Révision dismissed. .

SHRINATHv. TRILOKINATH; LL.R. (2007) M.P.. C..1462
Peual Code, Indian (XLV of 1860) Section 376B- I*itercourse by publlc
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servant with woman in his custody-Appellant working as a school

) teacher-Appellant having sexual intercourse with prosecutrix
studying in Class VII-prosecutrix became. pregnant-Appellant took
her to a hospital at Satna. where abortion took place-Prosecutrix
.tame back herself and claimed to be 13 %; years of age-Trial Court
-acquitted appellant holding prosecutrix to be above 18 years of age
and being consenting party-High Court convicted appellant urider
- Section 376B of LP.C.-Held-376B of LP.C. requires that there would
be consent but the same has been obtained by taking undue
advantage of position as public servant-Custody implies
guardianship-Custody must be lawful custody within provisions of
statute or actual custody conferred by reason of an order of Court
" of law or otherwise-When two ingredients are satisfied then whether
the public servant has taken advantage of his official position is

required to be seen—Merely because teacher and student fell in love .

would not mean that he had taken advantage-of his position-
Intercourse must take place at a place where woman was in custody-
Prosecutrix admitted that intercourse did not take place within

precincts of School but butside School-Ingredients of Section 376B"

not satxsﬁed—Appellant acquitted-Appeal allowed.
OMKAR PRASAD VERMA v. STATE OF M.P; LLR. (2007) M.P. . .. 840

Penal Code Indlan, (XLV of 1860)-Sections 467, 468-Forgery and makmg a

false document-Apphcant induced and deceived several persoiis to
delivery money to him on assurance that he would return them by
making it double-On demand, applicant issued cheques which couid
‘not encashed-Held- No allegation that cheques were false or
fabricated-Signature of applicant on cheques not disputed-It cannot
be held that cheques were forged with intent to defraud
complamants-lngredlents of making false document not

established-Conviction under.Sections 467, 468 set asnde-Appeah

allowed in part.- : ---1824

Penal Code, Indian (XLV of 1860)-Sect|ons 498A 306- Cruelty and Abetment

to commit suicide- Deceased ¢ommitting suicide by consuming
poison- Death occurred within 7 years of marriage- In-laws of
appellant/husband clearly stating about harassment due to dereanc

_ of dowry - Letters written by deceased also disclose harassment .

due to demand- of dowry- Threat to expel from home and to remarry
due to failure of deceased to conceive- Dying declaration of the
deceéased that she committed suicide on account of death of two
children not found reliable- Conduct of appellant in not informing
pohce and relatives of deceased does not appear to be bunafide—

W
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Appellant guilty of committing offence under Section 498A and 306
of LP.C.- Appeal dismissed

| SHASHI KUMAR . STATE OF MADHYA PRADESH; LL.R: (2007)
M.P. ' ...1449

' Penal Code, Indiar (XLV of 1860) - Sectlon 500 Defamation - Appllcant
posted as S.D.M.-Private complaint filed against applicant on
allegation that son of complainant/respondent arrestéed by police

. under Section 151 of Cr.P.C. and produced before applicant- Applicant

. did not grant bail and directed to send him to jail - Respondent wenit
inside the chamber of applicant to request for release of her son on

bail - Applicant looked at her with evil eye and suggested her to do

l what he wants-On clarification applicant asked her to sleep with him-
Complainant came out of the chamber and informed other persons -

Held - Defamation can be committed by words or signs or by visible

representation, makes or publishes any imputation intending to harm

or knowing or having reason to believe that such imputation will
harm that person - Alleged proposal was extended in chamber - It
cannot be the intention of applicant that others should know it - As
this important ground does not exist frammg of charge under Sectxon
500 L.P.C. erroneous.

" PRAKASH VYAS v. SMT. KAMLESH CHAUHAN; LL.R. (2007)
M.P. —1721

Pre Engineering Pharmacy Test, Pre Agriculture Test-2004 Rules-2.4.1.1-

l Question whether student who was declared pass in qualifying

examination can be declared disqualified merely on the ground that

individually main subjects have not been cleared by him referred to

Division Bench-Petitioner completed Class XII Board Examination

. : conducted by ISCE-Petitioner was declared pass as per rules

although he had not obtained minimum passing marks in

Mathematics-Petitioner was declared successful in Pre Engineering

~ Pharmacy Test and Pre-Agriculture Test-He was given admission

“in B.E. course-Admission was cancelled as he had not cleared

qualifying examination-Held-Words Passing of Examination and with

" the main subjects cannot be read in isolation-Candidate may have

been declared pass in qualifying examination but he can be declared:

disqualified on the foundation that he has not passed individually in
“the main subjects-Reference answered accordingly.

JAYANT PRATAP SINGH v. DIRECTOR, TECHNICAL EDUCATION;
., LLR[2007]MP. - o ..1234

Prevention of Corruption Act (XLIX of 1988) - Section 2(i)(c) - Public Servant-
Accused working as Executive Engineer, M.P. Vidyut Mandal -
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; Accused facing trial for offences under Section 7, 13(1)(d) & 13(2)

of Prevention of Corruption Act - Officers of State Electricity Board
are required to carry out public functions - They are public authorities
- Officers of Electricity: Board are Public Servant and can be
prosecuted for such offences - Petition- dismissed.

O.P.GUPTA 1 v. STATE OF M.P;1LR. (2007) M. P. i ---1731

Prevention of Corruptlon Act (Il of 1947)- Section S(l)(e) -Disproportionate
: to Known sources of mcome-Corruptlon is believed to have

penetrated into every sphere of activity-It connotes allowmg
decisions and actions of a person influenced by monetary gains-

' Appellant found in possession of property worth Rs. 8,71,377/- which
was dtsproport:onate to his known sources of income-Trial Court as

well a5 ngh Coirt has anaiysed the evidence in detail so far as
valuation of propertles is concerned-No scope for interference-
Appeal dlsmlssed «.1119

Preventlon of Corruptlon Act (XLIX of 1988) Section 13(1)(d), Criminal

Procedure Code, 1974-Section 227-Framing of Charge-Purchase

" Committee recommended purchase of articles from Laghu Udyog
" Nigam-Articles purchased from private suppliers without inviting
: tenders-No objection Certificate purported to have been issued by
Laghu Udyog Nigam found to be forged-Members of Accepting -
‘Committee and Assistant Quarter Master forged the record of

verification and receipt of goods on 27-3-1997 whereas most of the
articles werenot received on 17-3—1997-Money withdrawn from treasury
and kept in Chest-Roles assigned to various accused persons right

_from issuing purchase orders to the verification and acceptance of goods

in store appear to be different step in same direction formmg a complete

‘whole-It cannot be said that there is no material prima facie sufficient
for proceedings aginst applicants-Submission that it is a case of mere

irregularity/misconduct which could be dealt with by departmental action
cannot be accepted-Criminal Revision-dismissed.

- 1.J. DIWAN v. STATEOFM.P,LLR. (2007) M.P. ~ ...1465
Prevention of Corruption Act, (XLIX of 1988) - Sections 13(1)(e) read with

Section 13(2) - Property Disproportionate to known sources of
income - Prosecution assessing household expenses at the rate of
60% of salary - Inference of household expenses at 60% is arbitrary
as there is no circular, rule or regulation or reliable evidence to that

effect - The life style of the accused while assessing household

expenses should be taken into consideration - Looking to the simple

life style of the appellant the household- expenses were taken to be
50%. of the salary -As the difference.in income and expenditure is

less than 10%, the accused entitled for acquittal.
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BHOGILAL SARAN v. STATE OF MADHYA PRADESH I L.R.(2007)
M.P. .. 137,

_Prevention of Corruptlon_A_ct (XLIXo'f 1988)-Section 19, Criminal Procedure .
Code, 1974, Sectioi 300 - Invalid Sanction - Applicant tried for
offences punishable under Section 13(1)(d) read with Section 13(2) -
of "Prevention of Corruption Act - Trial Court acquitted applicant -
for want of valid sanction-Fresh- Charge sheet filed-Held-Accused
‘acquitted or discharged on the ground of invalid sanction for-
Prosecution - Filing of new charge sheet not barred by Section 300
of Cnmlnal Procedure Code.

AJAY RAI v. STATE OF M. P, LLR. (2007) M.P. 1821

Preventlon of Food Aduiteration Act, (XXXVII of 1954), Sections 2(vii), 9,
. 10 - Public Interest Litigation - Petition seeking to appoint sufﬁclent -
number of Food Inspector in various "Local Area" - Food Inspectors
are invested with wide powers to enforce provisions of the Act &

Rules-If Sufficient number of Food Inspectors are not appointed,
provision of the Act & Rules cannot be enforced and unscrupulous
traders or businessmen will continue to sell adulterated food stuff
to consumer- State Government directed to appoint sufficient number’

- of Food Inspectors for local areas in the State-Direction to-be
complied with by Secretary, Department of Health of the Family
Welfare within a period of 3 months-Compliance report to be filed

. within 4 months.

NAGRIK UPBHOKTA MARGDARSHAK MANCH v. THE STATE OF
MADHYA PRADESH; LL.R. [2007) M.P. ’ ..185

Prevention of Food Adulteration Act (XXXVII of 1954), Sections 2 (13), 7, -
10(1)(a) and 16(1) (a), Criminal Procedure Code, 1973. Section 482-
Sale-Petition. for quashing proceeding in complaint case-Food
Inspector purchasing 'Besan' from Indian Coffee House for analysis
and finding the same adulterated, complaint filed- Contention of
petitioners that they are not dealers and 'Besan' was not stored for
sale but for preparing items and, therefore, proyvision of Section 7
‘are not attracted-Held, selling food article for analysis amounts to

_sale as per Section 2(13) of the Act-Person from whom article of
fuood purchased, need not be a dealer—Accused can be prosecuted-
Petition quashed. :

INDIAN COFFEE HOUSE , MARHM‘AL JABALPUR 'v. STATE OF

)

. "ﬂ‘—_—//

o 'MADHYA PRADESH:; ILR [2007] M. P ' _ 432 .
?Tq Preventmn of Food Adulteration Act, (XXXVII of 1954), Sectlons 11,12,20
e * (1), 13(2A) and 2(E), Prevention of Food Adulteration Rules, 1955,

Rule lo Drawing of sample and Analysns of food sample at the
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behest of purchaser, who is member of recogmzed consumer
association - Local Health Authority.not issuing paper slips bearing
signature and code and- serial of Local Health Authority for the
purpose of wrapping of the container - Local Health Authority
directed to discharge their respective duties as provided in Section
11 of the Act, and Rules 16 of the Rules ' - ..185

Prevention of Food Adulteration Act (XXXVII of 1954),Section 17(2)—

Liability of petitioners-No material to show that the Society
nominated any person in particular to be the in-charge of and
responsnble to the Society-All active members of the society cannot
escape liability. ..432

Preventlon of Food Adulteration Act (XXXVII of 1954)-Section 19- Penalties-

Mens Rea-Container of Cadbury Drinking Chocolate manufactured
and sold by Pet:tmner did not contain the words Batch No. given at

. the bottom or on the hd-Complamt filed by Food Inspector-Petition

Under: Sectum 482 of Cr.P.C. for quashing the complaint dismissed-

Held:Mens rea is essential ingredient of criminal offence unless -

statutory provision creating offence expressly or by necessary
implication excludes mens rea-Batch No. mentioned eitheér at the
bottom or on the lid of container-If words tliat Batch No. is given at
bottom or on lid donot appear on the body of container it cannot be

 said that there is mens rea in not complying with provisions of proviso

to Rule 32(¢)-magistrate to keep in mind observations while deciding

the complaint pending before it. 1227
Prevention of Food Adulteration Act, (XXXVII of 1954) - Section 20() -

Reference - Local Authority (déleted by. amendment Act No:34 of
1976)-Complaint filed by Municipal Corporation through Food
Inspector against respondent for selling adulterated Milk - Question
regardmg competence of Local Authority to file complaint in view of
confhctmg judgments being the point of reference - Held - Local
Authorlty has been deleted from Section 20(i) of the Act - Local
Authorlty or any person authorized by Local Authority cannot file
complalnt - Complaint on behalf of Municipal Corporation not

maintainable - No conflict in different judgments - Reference

answered accordingly. -

MUNICIPAL CORPORATION, GWALIOR THROUGH FOOD
INSPECTOR v. LURINDAMAL; LL.R. [2007] M.P. ..278

Prevention of Food Adulteration Rules, 1955-Rule 32 (e)-Package of food

to carry a label-Validity of Proviso to Rule 3"(e) of Prevention of
Food Adulteration Rules challenged-In case of canned food; it should

be méntioned on the body of container that batch number given at
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the bottom or on lid of"container-Hgld,-I;! absence, of such provision
purchaser may not be able to know that batch number has been -

. i given ¢ither on bottom or lid of container-Proviso to-Rule 32(e) is .
_ not unnecessary or unreasonable causing any substantial Prejudice

to the legal rights of a person-Proviso to Rule 32(e) not ultra vires to
the Constitution. . ’ ' ' : )
CADBURY INDIA LIMITED y.UNION OF INDIA; LL.R.[2007]
M.P. ' ' g ....1226

Prisoners Act (I11 of 1900)-Prison Rul.qs, M. P., 1968 are replaced by M.P.

Prisoner's Leave Rylés, 1989-After the Rules 1989 have come into

_ force, the releasing authority will-have to be guided by Rule 4 of the.

Rules 1989, while considering grant of leave under sub-section (1)
of Section 31-A of the Prisoners Act, 1900 as amended by the
Prisoners (M.P. Amendment) Act, 1985. o

KAMLESH GOUR v. STATE OF M.P,, LL.R. (2007) M.P. —1745

Prisoners' Release on Probation Act, M.P.(XVI of 1954) - Section'2-Release

on Probation- Division Bench of High Court deprecated practice of
releasing convicts on probation whose applications for bail were
already rejected - Inspector General of Prisons issued circular that
persons whose appeals are pending before appellate court are not .
entitied to be considered for the purpose of release on probation-

" “Circular quashed by High Court-Held- Judgment by Division Bench

of High Court was rendered to curb illegality in” decision making

* process - High Court in its earlier decision had nat held that even
- making of application is to be barred - There cannot be any bar for

making application - While considering the a_ppﬁcation principles

- set out by Supreme Court in the case of Arvind Yadav v. Ramesh
_ Kumar and others are to be kept in view - Appeal dismissed.

STATE OF M.P. v. KUSUM; LLR. 2007) M.P. - - _ -—-1475

'l_’u't';l'ichamblihg Act (IIT of 1867) - Sections 34,5,6 ~-Power to enter and

authorize police to enter and search - House of z@pplicant was
searched after obtainjn’g authorization from City Superintendent of
Police - Applicant ran away from the house whereas several persons

" . were found gaming - Playing Cards, money were seized - Applicant

convicted by Courts below under Section 3 an’d4 of Act, 1867 -
Held - Authorization Warrant not proved in trial - City Superintendent
of Police not éxamined- Un-exhibited. Authorization warrant which

: vis in on shows that warrant is a printed proforma - It means non’
sapplication of mind by officer - Authotization Warrant has no forcein

the eyes of law - No presumption can be_':ira"wn under Section 6 of

- Act- Applicant acquitted. ’
 RAKESH RAIv. STATE; {ILR. 2007) MP. Cm7

¢ -
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- Public Services (Promot:on) Rules, M. P. 2002 - Rules 7(8) and (9) -
Lowering the standard of evaluation - Benchmark Very Good is
requlrement for promotion from Class I to higher pay scale of Class
Ipost - Petitioner No. T promoted from the post of Assistant Professor
to the post of Professor in the year 2006 - State Govt. by order -
dated 24-5-07 reduced the standard of benchmark from very good
to good retrospectively w.e.f. 1-1-2004 for promotion from the post
of Asstt. Professor to the post of Professor as one time measure -
Held - As per Rule 7(9) of Rules, 2002, Lowermg the Standard of
evaluation is perm:ss1ble only for public servants of S.C. or S.T.
categones and none else - No whisper either in impugned decision

© or return that decision to relax criteria from Very Good to Good for
promotion to the post of Professor has been taken in favour of
public servants of S.C. or S.T. categories - Decision of State Govt.
to relax and-reduce benchmark from Very Good fo Good not justified
being contrary to Rules, 2002 - Promation made during pendency of
petition giving benefit of relaxation stand cancelled - Petition allowed.

Dr. KATLASH TYAGI v. STATE OF M.P, LL.R.-(2007) M.P. --1769

Quantum of Pumshment-Manner of commiiting offence and its lmpact on
society are determinative factors-Rarest of rare case-Offences
committed inside the Court premises with an intention to shatter
faith of litigant in due process of law-Respondents. accused Mukhtyar
Malik and Asif Mamn sentenced to be hanged till death. ...648

Rallways Act, Indian (XXIV of 1989)-Sections 2(29), 23, 55, 124-A 125-
Appellant holding ticket-for passenger train travelling in Express
Train with the permission-of conductor-Is a passenger with valid
ticket-Entitled for compensation for injuries sustained by him as
engine dashed the bogie from behind-Appeal allowed.

A

S.K. SHARMA v.THE GENERAL MANAGER, RAILWAY:. ILR [2007] o

M. P. ...397

(Ra]ya) Suraksha Adhiniyam, M.P. 1990-Sections 5(b) 6(a)-Extemment-
Statéments of witnesses recorded but no order passed. for more
than 2 years-On the second report of S.P.,, order of externment
passed-Held-Nothing on record to show that-how and who
requisitioned second report from S.P.-Nothing to show that why order
of externment was withheld for more than 2 years-Nothing on record
to suggest any subsequent event providing basis for externment-
Inaction for more than 2 years suggests order of externment was
not warranted-Petitioner also acquitted in most of the cases-
Subjective satisfaction vitiated due to non appllcatmn of mind-Order
of externment quashed.

"
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. DHARMENDRA SINGH v. STATE OF M.P;; LL.R.[2007] M.P. ....746
Reference made by Division Bench to Full Bench-Full Bench declmed to

answer the reference on the ground that when the question under
reference was not involved beforé the referring Bench, it need not
be answered.

DIRECTOR GENERAL, INDIAN COUNCIL OF MEDICAL, :

RESEARCH,NEWDELHI v.DR.S.C. DD(IT LL.R. (2007) M.P. ..1293

Reglstratlon Act, Indian (XVI of 1908)- Sectlon 17-Reglstratlon of Partition

deed-Instrument effecting partition in presentl-Not admissible in
evidence being un-registered document. ..623

Reorgamzatmn Act, M.P. (XX of 2000)-Section 67(4), Indian Administrative - -

Service (Cadre) Rules, 1954, Rule 5-Allocation - Petitioner an 1.A.S.
officer working on the post of Additional Commissioner allocated to
State of Chhattisgarh - Allocation chalienged on the ground that-
Transfer is against goyt memorandum of keeping spouses posted
at one station-Petitioner claiming that her husband posted in M:P.
as Bank manager, can never be transferred to Chhattisgarh-Further,
Petitioner has been discriminated as representations of other
persons were accepted by Govt. and have been. allowed to work in
State of Madhya Pradesh-Held- Consideration of hardship of one

employee in comparison to other employee can never be a- question

of disérimination-Rejection of representation not arbitrary or

' diScriminatory-Husband.can apply for his transfer to nearest station
State where Petitioner is posted- Without rejection of any such

application it cannot be said that husband cannot be transfered to
Chihattisgarh - Petition dismissed. - :

SMT. M. GEETA V. UNION OF INDL*\,ILR [2007]M P. .51

Representation of Peoples Act (XLIII of 1951) - Sections 80-A, 81, 83, 100,

123(1) - Corrupt Practlce Petitioner and first respondent contested
election for Lok Sabha - First respondent declared elected - Election
challenged by filing election petition on the ground of corrupt practice’
alleging distribution of liquor and money hased upon information
received from residents of wllages - Prehmmary Objection raised

by First ReSpondent on the ground that election petition lacks

material particulars : Held - Election Petitioh" ‘alleging corrupt
practice must set forth full particulars of any corrupt practice including
full statement of names of parties alleged to have committed such-
corrupt practice, date and place of commission of such practice - It

. is not duty of Court to direct furnishing of better partlculars when

objection is-raised - Averments made in election petition in regard
to corrupt practice are vague and cannot be said to be fulfilling
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_ requirement of Section 83(1) of the Act - Election Petition dismissed.
KANKAR MUNJAREv. GAURISHANKER: I.L.R. (2007) M.P. ---1636

Sah Chikitsa Parishad _Adhiniyam, M.P. 2000, Sections 2(b)(i), 2(c), 2(d),

26, 28, Criminal Procedure Code, 1974, Section 133 - Petitioner
running pathological laboratory - Prohibitory order under Séction
133 Cr.P.C. passed restraining petitioner from running lab as she
did not possess recognized qualifications - Chief Medical and Health

Officer directed to close the laboratory forthwith - Order of CMHO .

challeuged by filing writ petition - Petitioner claimed to have dlploma
in Medical Laboratory Technology issued by Institute of Continuing
- Medical and Career Making Education, Mumbai - CMHO recalled
the order of closure during the pendency of petition on the certificate
of Doctor that petitioner is working under his guidance - Doctor
issuing certificate admitted in his statement before High Court that
he was not working in Laboratory prior to issue of certificate by him
and permission granted by CMHO-Held-Nothing on record to show

that ICME, Mumbai has been recognized by State Govt.- Doubtful_

whether petitioner can obtain instructions of diploma trammg by
attending practical classes on each Sunday at Mumbai - DMLT is
laboratory technicians qualification and cannot practice as pathologist

or run clinical pathology laboratory independently- CMHO before -

recallmg order did not verify that Doctor who had issued certificate
is working in laboratory—Doctor also admitting that he use to visit
laboratory only twice or thrice & week-Pathologist must attend the
laboratory regularly and must get test performed under his
supervision and only then he can sign the report-CHMOQ must

mention in permlssmn that laboratory is equipped for which kind of

test and only such tests can be performed in laboratory— Laboratory
cannot be allowed to be run by unqualified person- Laberatory
technician can work in established laboratory which is to be run by
pathologist and not vice versa - Directions issued.

SMT. KAMLA PATEL v. STATE OF M.P; LLR. (2007\ MP. --1086

Semce Law - Back Wages - Quantum of - Petitioner compulsonly retired
after holding departmental enquiry - Learned Single Judge set aside’

order of dismissal and directed for reinstatement and paymenat of
50% backwages-from the date of order passed i writ petition -
Held - Principle with regard to backwages has gone sea-change - 1t
would depend upon many a factor - Pragmatic view has to be taken -

Petitioner stood dismissed in 1989 - Grant of 25% backwages would o

meet ends of Justlce Writ Appeal allowed in part.

Y. YOHANNAN v. STATE OF M.P; LL.R. (2007) M.P. -—1573-

Ak

A,

&

[



) -

INDEX . | (95)

Service Law-Deputatlon Person appointed on higher post from one

Government Department to another-Question of higher pay-Held-
F.R. 22 (D) (C.C.A. 1966) apply to only regular promotion to the
post, not applicable to cases of Deputation-Where a purported order
of Promotion has been affected from one cadre to another and that
to, without following statutory rules-How ever if the person
discharged higher responsibility and fixation of his higher salary is
not based on his misrepresentation,or fraud-But, fixation of higher
salary took place on misconception. of Law-excess pay and excess
recovery-Bad in the eye of Law.

‘BABULAL JAIN'v. STATE OF M. P.; LL.R. (2007) M.P. ..1278
Societies Registrikaran Adhiniyam, M.P, (XLIV of 1973) - Section 3(f) 33 -

Govt. aided Society - Question whether State aided Society would
mean society which receives or received aid, grant or loan in the
current year or would also mean society which has received aid,
grant or loan.in previous year referred to full bench - Respondent
Society not being paid any grant-in-aid since 2001 - Govt. superseded-

- governing body of Society and appointed administrator - Writ Petition

allowed holding that the society was not a State aided society - Held

* - State aided society mean which not only receives aid, grant or lean. .

for the present but also has received aid, grant or loan in past and -
financial interest of Central Govt., State Govt. or statutory body in
society subsists - Would not cover Society which has received aid,
grant or loan in past but in which Central Govt. or State Govt. or any
Statutory Body which had granted aid, grant or loan does not continue
to have any financial interest - Reference answered accordingly.

" STATE OF MADHYA PRADESH v. CHANDRA SHEKHAR AZAD

SHIKSHA PRASAD SAMITI, BHIND; LL.R. (2007) M.P. —-1545

Specnfic Relief Act (XLVII of 1963)-Sections 10, 16(C), 20(2)(b)- Agreement

te sell-Specific performance-Readiness and willingness- Suit filed
for specific performance of contract on the ground that defendant
had agreed to sell suit house for consideration of Rs. 3,70,000/- -

‘Rs. 40,000/- paid at the time of agreement-Owner of suit house

refused to execute the sale deed and sold the house to another
person during operation of temporary injunction ordér- Notice of

fact of agreement was published in news paper- Another notice was

given to seller by plamtlff mentioning therein that she is ready and
willing to pay remaining amount and to get sale deed executed-
Expenses of registration were to be borne by plaintiff- Plaintiff went
to office of Sub-Registrar but defendant did not turn up -Defendant
claimed agreement to be a forged document-Defendant pleaded that
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agreement to sell was.entered into with husband of plaintiff and Rs.

40,000 in cash and a cheque of Rs. 70,000 was given by husband of .

plaintiff- Cheque was dishonoured and Rs. 40,000 were also returned-
Subsequent purchaser is a bona fide purchaser- Held- Pleadings
made'in plaint sufficient as per requirement of Stamp Act, T.P. Act
and Séction 16(c) of Spetific Relief Act-Plaintiff clearly statéd in her
evidence that she was willing to make payment of balance amount-
Arrangement of fund- and readiness and willingness proved by
plaintiff- Execution of Agreement to sell duly proved by plaintiff-
Specific Performance has to be decreed once agreement is proved -
Appeal dismissed.

SMT. ZUBEDA v.SMT. NAJMA AFZAL; LL.R.[2007] M.P. ...1245

Specific Relief Act (XLVII of 1963) Section 12-Specific Performance of

Contract—Plalntl{flrespondent claiming that agreement was executed
on 14-6-1991 and amount of Rs. 90,000 out of 1 lacs was paid-
Evidence on record proves that there was some other agreement
prior to 14-6-1991 Veriance in evidence on vital issues inclading
the amount paid on the date of agreement-Earlier agreement not
_ produced before Court-Writer of agreement not examined-Plaintiff
failed to prove execution of agreement to sell-Appeal allowed.

MOHD. YUNUS w. RAM_ESH CHOUKSEY; ILR [2007]M.P. ....544

Specific Relief Act, (XLVII of "1963')-Sect‘ion 12-Specific Performance of

_ Contract-Stipulation as to time being the essence of Contract-
Intention of parties makes time the essence of contract and not the
default clause in agreement-Plaintiff making application to the
defendant for extension of time before expiry of period-Oral
assurance given by defendant no.2 regarding extension of time by
three months-Deposit of remaining amount by plaintiff within
extended time which was returned by defendant subsequently-
Conduct of the partles show time was extended.

PARMANAND SONI v. RADHAKRISHNA DHARMARTHA PVT.
TRUST; ILR [2007] M. . : 402

Specific Relief Act (XLVII of 1963)-Bonafide purchasers—Subsequent

purchasers living adjacent to the house of plaintiff-It cannot be said
that they were not aware of sale agreement executed in favour of

plaintiff-They are not bonafide purchasers—Decrea to execute sale.

deed granted. : - L402

Stamps Act, Indian (IT of 1899), Sections 2(12), 47-A - Stamp Duty payable-

Suit filed by petitioner for speclfic performance of Contract decreed
by Court - Sale Deed presented for registration - Registrar referred

-
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the matter to Collector for determination of market value- Petitioner’
contended that stamp duty is payable as per market value mentioned
in agreement and not as payable on the date of presentation for
registration - Objection rejected by Collector - Held - Section 47-A
clearly provndes that stamp duty is payable on the date on which -
instrument is put to registration.

SMT. HARVINDER KAUR v. THE STATE OF MADHYA PRADESH;
1ILR. [2007] MP. ‘ 223

. Stamps Act, Indian (II of 1899) - Section 47-A - Reglstrar makmg reference
.to Collector for determination of Market Value mentioning that he
has reason to believe that market value shown in instrument is not
truly set forth - In absence of such reasons Registrar had no
jurisdiction to refer the matter to Collector - Petition allowed ...223

" States Reorganization Act (XXXVII of 1956) - Section 51 - Circuit Bench of
" High Court - Petitioner filed Public Interest Litigation that there
should be a Circuit Court of High Court at Bhopal - Held - Provision
- under which Circuit Bench of High Court can be created is included
in Sectmn 51 of Act - Unless Chief Justice of State is of opinion with
prior approval of Governor to have Division Courts of High Court
at other places, same cannot be directed - There is no such opinion
of Hon'ble Chief Justice to have Circuit Court at Bhopal - Number
of Districts have been carved out from_original State of Madhya
Pradesh to form Chhattisgarh after M.P. Recorganization Act, 2000
came into force - Assertions made in petition wholly unwarranted

. and have no factual basis - Petition dismissed. -

SATYAPAL ANAND v. HIGH COURT OFM P LL.R. (2007) M.P....936

State Re-Organization Act, M. P (XX of 2000) Sectlon 68 - Provisions
relating to services in M.P. and Chhatlsgarh_ Allocation - 8 posts of
Joint Registrar, 14 posts of Dy. Registrar Co-Operative Department
allotted to State of Chhatisgarh - State of Chhatisgarh informed that
only 6 posts of Joint Reglstrar and 18 posts of Dy. Registrar requlred
- Six officers already given their option for State of Chhatisgarh -
Alloca_tmn of respondent no. 1 quashed by Learned Single Judge -
Hzid - Successor States.can agree to number of posts in a cadre to

- be allotted to a State - If two States have agreed to number of
* *particular posts which will be divided between States, the same cannot
be lield to be violative of Section 68

PARASNATH SINGH v. G.C. KEWALREMANT, I.L.R.(2007)M.P-—1566

Succession Act, Indian (XXXIX of 1925) - Section 63 - Execution of
vnprivileged will - No specific proforma or method of attestation is
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preserlbed Will should be signed by testator in presence of attestmg
witnesses - Attesting witnesses should sign subsequent to the

signature of testator_ If such things are found document could be
held to be validly executed. ---1644

Succession Act, Indian (XXXIX of 1925) - Section 372 - Succession

Certificate - Court should not i ignore banker's lien on the.amount in
respect of which succession certificate soughit - Bank mformlng the
Court that amount of RS.1,23,540.53 plus. interest outstanding
against: deceased towards loan availed by her against fixed deposits
- Court granted succession certificate ignoring bank's claim - Bank,

made the payment of amount after deductlng the outstandmg amouint

- Trial Court directed the Bank to make payment of full amount -
Bank is not required to initiate recovery proceedings - It was right
in appropriating the outstanding amount from the fixed deposits -
Order of Trial Court set.aside.

STATE BANK OF INDIA v. MUKESH RAWAT; LL.R. (2007) M.P ...80

" Transfer of Property Act (IV of 1882)-Sections 122, 123-Stamps Act, Indian,

r

1899, Section 2(24)-Civil Procedure Code, 1908. Section 100- Second
Appeal-Questions as to whether the document of Tamliknama is a
deed of gift requiring compliance of Sections 122 & 123 of Transfer

- of Property Act-Tamliknama executed by father to one of his sons

settllng the land without any consideration in his favour and also
giving possession of the property-Tamliknama is not gift deed but is
2 document by which ownérship rights are transferred- Prowsnon of
Sections 122 & 123 of Transfer of Property Actdonot apply-Appeal

. answered accordmgly

RAMNIWAS AWASTHY v. NARAYAN PRASAD; ILR [2007] M.P..551

Uchcha Nyaylaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P. (2005)-

Section 2(1)-Bar of appeal against order passed under Article 227- -

Held-Pleadings in writ petition, nature, character and contour of

order, directions issued, nomenclature given and jurisdictional-
prospective are to be perceived-Merely because order under

challenge emerges from inferior tribunal or subordinate courts
cannot be treated for all purposes to be under Article 227-

- Phraseology used in exercise of original jurisdiction under Article .

226 cannot be given restricted meaning-Division Bench while
entertaining appeal under Section 2 shall satisfy that Single Judge
exercised original jurisdiction under Article. 226 by locking inte
pleadings, relief prayed and order or judgment passed by Single

- Judge-Judgment passed in M/s Ram and (_?o. doesn‘nt: lay correct

law and is overruled.
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Dr. JAIDEV SIDDHA v. JAI_PRAKASH-S]DDHA; LL.R.(2007) M.P. ...1030

Uchcha Nyayalaya (Khand Nyayapeeth Ko Appeal) Adhiniyam, M.P. 2005-
Section 2(1)-Bar of appeal against order passed under Article 227-
Pleadings in writ petition, nature, cliaracter and contour of order,
directions issued, nomenclature given and jurisdictional prospective
are to be perceived-Merely because order under challenge emerges
from inferior tribunal or subordinate courts cannot be treated for all
purposes to be under Article 227. (Majority View) ~-1506

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhmlyam, M.P., 2005-
~Section 2(1)-Interlocutory Order/Judgment-Question whether
Section 2(1) bars an appéal to Division Bench or order can be assailed
regard being had to nature, tenor, éffect and impact of order referred
to larger bench in view of contrary views-Held-Interlocutory orders
which decide matter of moment or affect vital and valuable rights of
parties and which cause serious injustice to party has character of
finality and must be.treated as judgment-Section 2(1) of Adhiniyam
.doesnot create absolute bar to prefer an appeal-Appeal car be
preferred against an order regard being had to nature, tenor, effect -
and impact of order passed by Single Judge-Decisions rendered in
Nav Nirman Milan Deria and Tejpal Smgh enunciate correct law-
Decision rendered in Arvind Kumar Jain overruled-Reference
arniswered atcordingly.

ARVIND KUMAR JAIN v. STATE OF M. P; LL.R. (2007)M.P. ..1017

Uchcha Nyayalaya (Khand Nyaya Peeth Ko appeal) Adhiniyam, Madhya
Pradesh 2005-Section 2(1)-Maintainability of appeal-Temporary
Injunction granted by Trial Court-Appeal allowed by Appellate Court-
Order of Appellate Court challenged by filing petition under Article
227 of Constitution of India-Writ Petition allowed to Learned Single -
Judge and order of Trial Court granting temporary injunction
restored-Held-Writ Petition was not only filed under Article 227
but was treated to be one under Article 227 of Constitution of India-

" It cannot be treated as a petition under Article 226/227 of
Constitution of India-Writ Appeal not maintainable in view of Section

2(1) of Adhiniyam.
SHRI HARI SIDDHI CONSTRUCTION COMPANY .
RAGHUNANDAN; LL.R. 2007) M.P. 1349

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)Adhiniyam, M.P. 2005,
Sections 2, 4(2), M.P. Uchcha Nyayalaya (Letters Patent Appeals
Samapti) Adhiniyam, 1981, Section 2 - Whether application for

" restoration/revival of Letters Patent Appeal against Judgment and
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Decree passed in exercise of appellate jurisdiction under Section
96 of Civil Procedure Code is maintainable - First Appeal filed by
appellants dismissed by Learned Sirgle Judge - Lefters Patent
Appeal dismissed because of Adhiniyam, 1981 - Held - Sectmn 2 of
‘Adhiniyam, 2005 provides for appeal from an order passed in exermse
of jirisdiction under Article 226 of Constitution of India - In absence
of any express or implied provision in Adhiniyam 2005 Letters Patent
Appeals from judgment and decree passed in exercise of jurisdiction

under Section 96 of C.P.C. are not revived - Reference answered )

accordingly.
SMT. SHASHIBAIv. SMT. REVABAIAGRAWAL; LLR. (2007)M P...1296

Uchchtar Nyayik Seva- (Bhartl Tatha Seva Sharten) Niyam, M.P, 1994 -

Candidates belonging to reserved categories - Advertisement
provides that if suitable candidates belonging te SC/ST/OBC are

not avallable reserved posts shall be treated as unreserved - Suitable

candidate means who qualify in written examination - Petitioner ahs
not been called for interview on the basis of valuation of his

performance he is not suitable candidate - Petition dismissed. ..878 . .
U'chchtar Nyayik Seva (Bharti Tatha Seva Sharten) Niyam, M.P. 1994 - .~

Recruitment to Higher Judicial Service - High Court issued
advertisement inviting applications for 20 posts in MLP. Higher
Judicial Service to be filled up by direct recruitment - Only 15
candidates called for interview - Petitioners appeared in examination
but were not called for interview - Held - Clause 9(iv) of

advertisement provides only those candidates will be called for

interview as. High Court will decide on the basis of valuatipn of their
performance - Clause 9(vi) provides candidates shall be selected on
the basis of aggregate marks obtained in both written examination

- andinterview - Harmonious construction of both the provisions mean -

that only those who obtained qualifying marks shall be calléd for
intervicw and marks of written examination and interview shall be
aggregated to. find out their position for selection.

PANKAJ DIXIT v. STATE OF M.P,; LL.R. (200_7)_MP cerend 878

Vanijiyak Kar Adhiniyani, M.P. 1994 (V of 1995)-Sectiens 22,23,27(6)-Willful

default on the part of contractor to get himself registered-Penalty
can be imposed-Petitioner awarded contract of constructien ef
railway bridges-Petitioner failing to get himself repistered under
the Adhiniyam-Petitoner had already carried similar kind of work
and was having registration which was cancelled on his own request-
There was a willful default-Autherities well within their power to

impose penalty-l’etltmn dismissed.
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M/s. GHAI CONSTRUCTION COMPANY v. ADDITIONAL
COMMISSIONER; ILR [2007] M. P. : ..349
Van Upaj (Vyapar Viniyaman) Adhiniyam, MLP. (IX of 1969)-Section 15(6)-
Confiscation-Truck fransporting sawn wood without transit pass-
Vehicle directed to be confiscated-Transportation of sawn wood
without transit pass in an offence-Owner and driver ot taking
reasonable ‘and necessary precautwns as required under Section
15(6)-Order of conflscatlon in consonance with law Petition

dismissed.
* DHANARAM GOLHANI V. STATE OF MADHYA PRADESH
ILL.R[2007] M.P. ) : ... 7133

Vishwavidyalaya Adhiniyam, M.P. (XXII of 1973), Section 7(1), National
Commission for Minority Educational Institution Act, 2004, Section
10-A, National Council for Teacher Education Act, 1993 Section 14~
Territorial Jurisdiction of University-Society situated in Indore -
recognized as Minority Institution applied for affiliation of its
Institution of Barkatullah University, Bhopal-Application rejected
by University for want of territorial jurisdiction-Appeal filed by
Society under Section 12-A of National Commission for Minerity "
Educational Institution Act, allowed by NCMEI and directed
.University to grant recognition-Held-Section 10-A of NCMEI Act
2004 provides that educational institution may seek affiliation to
any University-Choice is subject to permissibility undér the Act-
Section 7(1) of MLP. Vishwavidyalaya Adhiniyam provides that powers
conferred on University shall not extend beyond limits.of territorial -
jurisdiction mentioned in Second Schedule-Indore beyond territorial
jurisdiction of Barkatullah University-Not permissible for University
to grant affiliation to Minority Educatlon al Institution situated beyond
its jurisdiction.

BARKATULLAH UNIVERSITY THROUGH ITS REGISTRAR,.
'HOSHANGABAD ROAD, BHOPAL v. VICTORIA COLLEGE OF
EDUCATION, MORADH, INDORE; LL.R. [2007] M.P. o ..769

Vishwavxdyalaya .Adhiniyam, M.P. (XXII of 1973) - Section 10 A - Enquiry
against Kulpati - Section 10 is enabling provision under which a
reference could have been made - Kuladhlpatn may take action in
accordance with other relevant provisioas in addition to power of

. reference - Powers under Section 1A and 14 work in different
. spheres - Section 10A .does not divest Kulacdhipati of his powers -
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THE INDIAN LAW REPORTS
) SUPREME COURT OF INDIA .
Before Mr. Justice S.B. Sinha & Mr. Justice Dalveer Bhandari

22 September, 2006
SURENDRA SINGH GAUR : ... Appellant*
V. '
STATE OF M.P. & ors. ... Respondents

Constitution of India, Articles 16, 309 - Appellant Assistant Agriculture
Engineer in Agriculture Department - Opted for transfer and -
absorption in Irrigation Department - As per rules past services in
Agriculture Department cannot be counted in computing seniority
in Irrigation Department -Lien in Agriculture Department lost —
Agriculture Department refusing to take back the petitioner- As
appellant had sought transfer on his own request and lost his lien in
parent department so request to take him back rightly rejected -
Appeal dismissed. -

The appellant sought transfer to the Irrigation department in his own interest,
but just because he was not extended the benefit of past service he cannot be
permitted to take a total somersault. Despite this, on the appellant's representation,
the Irrigation department vide order dated 8.8.1983 (which has been quoted in the
preceding paragraph) mentioned that in case he wanted to go back to the Agriculture
department, the Irrigation department had no objection. The Agriculture department
refused to take back the appellant on the ground that on his absorption in the Irrigation
department, he had lost his lien in the Agriculture department. In this view of the
matter, in law, the Agriculture department cannot be given direction to take back
the appellant and give him a higher rank. The Tribunal was justified in not directing
the Agriculture department to take back the appellant because he had lost his lien in
that department on absorption in the Irrigationr department. However, the Tribunal
appropriately gave direction for financial benefit to the appellant according to the
provisions of the M.P. Fundamental Rules, 1960. (Para 18)

Party In-Person, for petitioner.

Vibha Datta Makhija, for respondents.

) Cur. adv. vuit.
JUDGMENT

The Judgment of the Court was  delivered by
Darveer Branpary, J :—This appeal is directed against the judgment of the Madhya
Pradesh Administrative Tribunal, Bhopal Bench at Bhopal, M.P. in Transfer
Application No. 333 of 1988, dated 7-5-1996.

* Civil Appeal No, 3418/2003 °
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2.~ Brief facts which are necessary to dispose of this appeal are as under:

The appellant was appointed on 18-10-1967 vide Order No. 6857/
8432/ 14-1 on the post of Assistant Agriculture Engineer in the
department of Agriculture in the-State of Madhya Pradesh. He on
his own volition on 2-7-1975 requested.to be transferred and
absorbed in the department of Irrigation. The appellant made the
request for transfer because there were limited chances of
promotion in the departiaent of Agriculture and there were greater
opportunities of promotion in the Irrigation department.

34. According to the stand of the respondents, the department of Irrigation is a
separate department from the Agriculture department and both the departments
maintain their separate seniority lists, Both the departments were under the control
of the State of Madhya Pradesh, but the service conditions of the employees in
both the departments are governed by their respective rules and guidelines. In both

the departments, the seniority is computed from the date of appointment in the

department. Therefore, according to Rules, the seniority of the appellant in the
Irrigation deparftment is computed from the date of his taking charge in the Irrigation
department. This position is clear and consistent in the Government that when an
employee, on his own volition, requests for transfer from one department to another
department, then his seniority is coniputed from the date of joining that department
and the employee is not entitled to get benefit of past service.

5.  Thelrrigation department on 27.1.1981 accepted the request of the appellant
for transfer and consequently he was permanently absorbed in the post of Assistant
Engineer (Civil) in the Irrigation department from the date of taking over the charge.
The relevant portion of the transfer order dated 27-1-1981 is reproduced hereinbelow:

"Shri Surendra Singh Gaur, agricultural Engineer (River Valley
Project) is merged/absorbed from the date of taking over charge
of the post of Assistant Engineer (Civil) in the Irrigation deparment,
and with the consent of the Agriculture Department. From the
date of taking over charge he shall be eligible for seniority in the
cadre of Assistant Engincers."

6.  Therefore, the appellant from the very beginning was fully aware that his
past service in the Agriculture department would not be counted in the Irrigation
department in computing his seniority. The appellant opted and applied for transfer
and absorption in the irrigation department having the knowledge that there would
be greater chances of promotion in the Irrigation department. On his absorption in
the Irrigation department, the appellant was released from the Agriculture department
and consequently, he had lost his lien to the post previously held by him in the
Agriculture department. Now, the appellant upon absorption in the Irrigation

ird
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department had to be governed by thé conditions of service in the [rrigation
department. ’ , '

7. It may be relevant to mention that the department of Agriculture by order
dated 16-7-1982 gave the appellant pro forma promotion to the post of Agriculture
Engineer in the Agriculture Service Class-I.

8.  The case of the respondents, is that the Irrigation Department could not give
benefit of past service in the Agriculture Department to the appellant more
particularly, when the services of the appellant werenot borrowed by the Irrigation
Department but the appellant voluntarily sought transfer and absorption in the
Irrigation Department. In other words, the appellant was transferred on his own
volition and requiest, therefore, his service conditions were governed by the rules of
the Irrigation Department. : ’

9. In the counter-affidavit, the respondents further asserted that an employee
has a Tight to continue in his department and maintain seniority, but according to
Rules he cannot get transferred and be absorbed in another department and take
benefit of the past service of the erstwhile department. Therefore on transfer to
the irrigation department on his own request, wherein he was permanently absorbed
from the date of his taking over charge, he had lost his lien in the Agriculture

" department znd ceased to be anemployee of the Agriculture department. Therefore,

promotion, if any, could be given to the appellant on the basis of his service in the
Irrigation department. The appellant made representation to the Irrigation department

_ regarding ex post facto merger (absorption) on the post of Executive Engineer. A

reply to the representation was sent on 8.8.1983. The same 1s reproduced as under:
"Major, Medium & Minor, Narmada Valley Development
Department
No. 3(B)/189/P/31/180 Bhopal, Dated 8.8.1983
To,
Shri Surendra Singh Gaur,
Assistant Engineer (LF.C.)
. Office of Engineer-in-Chief,
Irrigation Department, Bhopal.
'Sub :—Regarding ex post facto merger (absorption) on the
- post of Executive Engineer. ' ot
Ref :—Your Representation

- ‘With reference to your above representation, it is informed as
per the order that your ex post facto absorption on pay scale of
Class I post of Executive Engineer is difficult in Irrigation
department. If, you want to go back to Agriculture department and
that department is also ready to take you back, this department has
no objection.
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Sd/-
(R.P. Verma) -
Under Secretary
Govt. of Madhya Pradesh
Major, Mediuam Minor & Narmada
Valley Development Department

Endt. No. 3(B)/189/P/31/180  Bhopal, Dated 8.8.1983

Copy Forwarded to:-
The Secretary Govt. of M. P Agnculture Deptt. for
information and necessary action. -
Sd/-
(R.P. Verma)
- Unider Secretary
- Govt. of Madhya Pradesh
a Major, Mediuam Minor & Narmada

Valley Development Department”

10. The Irrigation departmeént gave the option to the appellant to go back to the
Agriculture department, but the Agriculture department refused to take back the
appellant because according to the Agriculture department he had lost his lien in the
department and the Agriculture department was not under any obligation to take

back ihe appellant. Thereafter, the appellant filed a writ petition before the High -

Court of Madhya Pradesh, Indore. Bench at Indore (M.P. No, 145/87) praying that—
"A writ, direction or order as may be deemed fit be issued so that
the petitioner is placed in service at his proper post with proper pay _
to which he has become entitled to. Cost of this petition be also
awarded to the petitioner."

11. By later amendment dated 19.12.1984, the appellant prayed for relief as.

follows:—

"A ‘'writ, direction or order as may be deemed fit be issued that the
petitiorier be given his arrear ¢laim/dues of promotion (position,
pay-scale and pay fixation and arrears of pay) in agriculture service
Class-I in Agriculture department effective from the date 29.8.1979
for which he has been entitled by the State Government, and also
due to this, the further promotions (postings, pay-scale and pay

" fixations and pay) be given to the petitioner equally which have
been given by the Government to his-juniors in Agriculture
Department in the Class-II and. Class-I service as on the date
29.8.1979. The cost of this petition and the compensation due to
this situation be also awarded kindly to the petitioner."

'
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12. The aforesaid petition was transferred to the Tribunal under Section 29 of
the M.P. .:Administrative Tribunal Act (hereinafter referred to as ‘the Act') by the
order of High Court dated 21.9.1988,

13.  The Tribunal gave opportunity to the State Government to file its reply but
for seven long years no reply was filed and ultimately the petition was disposed of -
by the Tribunal without hearing the State Government. The Tribunal after noting the
relevant facts observed that according to the service jurisprudence, an employee
has a right to continue in his department. He has no right to get transferred to some
other department and thereafter claim benefit of his past service. The Irrigation
department absorbed the appellant on his own request as an Assistant Engmuer on
transfer on permanent basis. As a result, the appellant had lost his lien in the
Agriculture department. He ceased to be an employec of the Agriculture department
The refusal of Agriculture department-to accept him back on trnsfer in the
Agriculture department. Engineering Services was well within the jurisdiction of -
the Agriculture department. The Tribunal did not find any infirmity in the approach
of the respondents. )

14. - The Tribunal however, observed that the ai;pellant was given pro forma

promotion by the Agriculture department vide order dated 16.7.1982. This post =

facto promotion to Class-1 post was efffective from 29.8.1979. Therefore, according
to the well-established rules of service jurisprudence, the Agriculture department
was underan obligation to pay the difference of salary and pay, which the appellant
had drawn in the Agriculture department as an Assistant Agriculture Engineer and
the salary and allowance to which he became entitled to as a result of the pro

_ forma promotion to the rank of Agriculture Engineer. The Agriculture department

was directed to re-fix his salary in the higher post with effect from 29.8.1979. The
difference between revised salary and the salary drawn by the appellant in the
department for the period during which he worked in the Agriculture department
should be worked out and disbursed by the Agriculture department within four
months of the communication of those orders.

" 15. 'The Tribunal further observed that the Irrigation department had agreed to

absorb the appellant on transfer only as an Assistant Engineer. The Irrigation
department was well within-it right and justified in their stand that ‘the appellant
cannot be absorbed as an Executive Engineer in the Irrigation department. However,
having regard to the peculiar circumstances of the case, and keeping in view the
well-established principles of ‘pay protection' as applicable in Government service,
it will be fair and proper that the Irrigation department, without giving higher rank,
should give the benefit of 'pay protection' to the appellant. The Tribunal further
directed that the difference between the pay drawn by the appellant as an Assistant
Engineer, Irrigation and the pay fixed by the Agriculture department in accordance
with the directions given by the Tribunal may be treated as personal pay of the
appellant. This difference (personal pay) will be absorbed in the future increments
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to be earned by the appellant in the Irrigation department. The Tribunal also directed

that the arrears of personal pay thus derived may be disbursed to the appellant

within six months of the receipt of information from the Agriculture department

regarding his revised salary at the tlme of transfer of service to the Irrigation
department.

16. The Tribunal observed that the Agriculture department camnot be dlrectedto

take back the appellant and give higher rank with reference to his juniors in the

Agriculture department. Since the appellant on his own volition had gone to Irrigation
department and after his absorption in the Irrigation department had lost the lien in
the Agriculture department, therefore no direction can be given now to the
Agriculture department.

17. It may be pertinent to mention that the appe]]ant has already superannuated

from the service. As far as financial benefits accruing to him because of pro forma -

promotion by the Agriculture department vide order dated 16.7.1982 with effect

from 29.8.1979 are concerned, the Tribunal has correctly given direction so that the

appellant can derive the fruits of promotion in pmsuance to the order dated 16.7. 1982
" of the Agriculture department.

18. The appeliant appeared in person. We have heard him at length and also
considered his written submissions. The appellant argued that there is no provision

in the Rules for transfer of an employee from one department to another on personal

- request of a Government servant. The appellant sigught transfer to the Irrigation
department in his own interest, but just because he was not extended the benefit of
past service he cannot be permitted to take a total somersanlt. . Despite this, on the

appellant's representation, the Irrigation department vide order dated 8.8.1983 (which -

has been quoted in the preceding paragraph) mentioned that in case he wanted to
go back to the Agriculture department, the Irrigation department had no objection.
The Agriculture department refused to take back the appellant on the ground that
on his absorption in the Irrigation department, he had lost his lien in the Agriculture
department. In'this view of the matter, in law, the Agriculture department cannot be
. given direction to take back the appellant and give him a higher rank. The Tribunal
was justified in not directing the Agriculture department to take back the appellant
because he had lost his lien in that department on absorption in the Irrigation
department. However, the Tribunal appropriately gave direction for financial benefit
- to the appellant according to the provisions of the M.P. Fundamental Rules, 1960.
19. . We have carefully considered the submissions of the appellant and the
respondents. We find no infirmity in the impugned order of the Tribunal. No is
called for. The appeal being devoid of any merit is accordingly dismissed. In the facts
and circumstances of the case, we direct the parties to bear their own costs.
Appeal dismissed.

Ly



20077 - MADHYA PRADESH SERIES - ~ ~ -~ .7

_ SUPREME COURT OF INDIA
Before Mr. Justice S.B. Sinha & M. Justice Dalveer Bhandari
. " . 19 October, 2006
KU. RASHMI-MISHRA ~ - ... Appellant*
V. . - :
MADHYA PRADESH PUBLIC SERVICE _ ... Respondents
COMMISSION & ors. -

Const:tutlon of India, Article 136, State Umversnty Service Rules, M.P.,

- 1982, Rule 11- Direct Recruitment - Examination conducted by PSC

- for short listing the candidates for filling 17 posts of Asstt. Registrar

in Universities - Petitioner was called for interview, however, was

‘not selected -- Vires of M.P. State University Service Rules,

challenged before Supreme Court on the ground that no selection
could be made only on the basis of interview - Vires of Rules not

challenged before High Court - All selected candidates-not made

party to the petition before apex court - Appeal dismissed - However,

State Govt. directed to consider the desirability of amending the

Rules to avoid favoritism or nepotism.

The post of Assistant Registrar in the universities was not of such nature
which would answer the requirements of the tests laid down by this Court at certain
times. The post requires no professxona]s experience. What was required to be
seen was academic qualification, experience and .other abilities of the candidate.
Whereas the ability of communication and other skills may have to be judged through
_ interview, experience of the candidate as also the marks obtained by him in the
written examination could not have been ignored. It is not that the Commission was
not called upon to hold a written examination. The Rules enabled the Commission
to do so. Such a written examination in fact was held. However, the same was
held only for the purpose of short-listing the candidates and not for any other purpose.
It was not 4 fair exercise of power. The marks obtained by the candidates in the
said written examination should have been taken into consideration. Evidently, the
Commission did not do so. For the reasons stated hereinbefore, we would direct the
State of Madhya Pradesh therefore to consider the desirability of amending the
Rules suitably-so that such charges of favoritism or nepotism by the members of
the constitutional authority in future is not called in question.

‘We would, at the cost of repetition, would state that although for one
reason or the other, the High Court had not addressed itself on this question,
but, the very fact that such allegations had been made is a sufficient ground for
the State or the Commission to take appropriate steps for amending the Rules
for the said purpose. .

+ Givil Appoal No.4559/2006
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In the instant case, however, as all the selected candidates were not impieaded .

as patties in the writ petition, no relief can be granted to the appellant.

(Paras 25, 26 & 27)
Cases referred.

Ajay Hasia v. Khalid Mujib Sehravardi (1981) 1 SCC 722; Ashok Kumar
Yadav & ors. v. State of Haryana & ors. etc. (1958) 4 SCC 417; Prabodh
Verma & ors. v. State of Utter Pradesh & ors.(1984) 4 SCC 251 ; All India SC
& ST Employees Association & anr. ete. v. A. Arthur Jeen & ors. efc. (2001) 6
SCC 380; Indu Shekhar Singh & ors. v. State of U.P. & ors. 2006 (5) SCALE
107; Jaswinder Singh & ors. v. State of Jammu & Kashmir & ors. (2003) 2 SCC
132; Vijay Sual & anr. v. State of Punjab & ors.(2003) 9 SCC 401; K.H. Siraj v.
High Court of Kerala & ofs. (2006) 6 SCC 395; Sardara Singh & ors. v, State
of Punjab & ors.(1991) 4 SCC 555; Munindra Kumar & ors. v. Rajrv Govil &
ors.(1991) 3 SCC 368.

Cur. adv. vult.
. JUDGMENT a

The Judgment of the Court was  delivered by
S.B. Smma, J -

Leave granted

1.  'Theprincipal question raised before us mthxs appeal is the validity/legality of i

the selection process involved in selecting Assistant Registrars, Class II gazetted

2. Appellant is holder of a Post Graduate degree. She had also done B.Ed. and L

was having 7 years' teaching experience. The 1* respondent Public Service
Commission issued an advertisement on or about 24.7.2003 for recruitment to the
post of Assistant Registrar in the State University of Madhya Pradesh. The
Commiission was called upon by the State to fill up 17 posts, the essential qualifications
wherefor are stated to be as under:

"C. Essential Qualifications : The postgradliate degree from the

any recognized University in minimum of the IInd Class or its

equivalent degree.

‘Requirément: The work experience on the post of Teachjngl
Administrative post."

3. It was stated that the esscntlal quahﬁcatlons stipulated in‘the advertisement
were the minimum.

4.  The State of Madhya Pradesh, in exercise of its power conferred upon it by
sub-Section (2) of Section 15-A of the Madhya Pradesh Vishwavidyalaya
Adhiniyam, 1973 made Rules known as Madhya Pradesh State University Service

-4}
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Rules, 1983 (for short, ‘the 1982 Rules'), Rules 5 and 8 (ii) which are relevant for
our purpose read as under:

"S. Method of recruitment.-(1) Without prejudice to the
provisions of rule 7, recruitment to the Service after the
commencement of these rules, shall be by thc following methods,
namely:-

(a) by direct recruitment,. .

b) by promotion of persons, holding a lower post which may or
may not comprise the Service, to a higher post comprising the
Service, and '

c) by deputation from the State Governmett or any orpanization
“other than the Universities as the Kuladhipati may deem fit,

(2) The number of persons recruited by various methods under
sub-rule (1) shall be in accordance with the percentage shown in
Schedule 1.

'(3) Notwithstanding anythmg to the contrary contained in sub-rules
(1) and (2), if in the opinion of the Kuladhipati, the exigencies of
Service so require, he may, in consultation with the Commission,
adopt such methods of recruitment to the service, other than those
prescribed in sub-rule (1) as he may, by an order 1ssued in this
behalf, specify."

"8. Conditions of eligibility of direct récruits.-In order to be
* eligible for direct recruitment to the Service a candidate must satisfy
the following conditions, namely:-

(i) A candidate who is a retrenched Government or University -
employee shall be allowed to deduct from his age the period of all
temporary service previously rendered by him upto a maximum
limit of 7 years even if it represents more than one spell provided
that the resultant age does not exceed the upper age limit by more
than three years."

Rule 11 provides for mode of direct recruitment*-

*Rule 11. Direct recruitinent.-(1) Selection for recruitment to the Service may
be held at such intervals as the Kuladhipati may, in consultaion with the Commission,
determine from time to time.

{2) The selection of suitable candidates for the Service shall be made by the
Commission after interviewing them, if necessary, after prior screening of cases of
eligible candidates by applying such criteria and/or through such tests or examinations
as the Commission may deem fit.

{(3) There shall be reserved posts for the persons belonging to the Scheduled
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Castes, Scheduled Tribes and Other Backward Classes at the stage of direct recnnlmem

in accordance with the provisions contained .in the Madhya Pradesh Lok Seva

. (Anusuchit Jatiyon, Anusuchit Jan Jatiyon or Anya Plchheda Vargon Ke Llye
" Arakshan) Adhiniyam, 1994 (No. 21 of 1994)].

(3) 15 percent and 18 percent of the available vacancies for direct recruitment

shall be reserved for candxdatu who are members of the Schedunled Tribes respectively.

4 In ﬁllmg ‘the vacancies so_reserved, candndates who are members of the
Scheduled Castes and the Scheduled Tribes shall be considered for appointment in

» the order in-which then' names appear in the list referred to in mle 12 urespectwe
of their relative rank as compared with other candidates.

(5) Candxdates belonging to the Scheduled Castes or the Scheduled Tribes

considered by the Commission to be suitable for appeintment to the Service with

,due regard to the mainienance of efficiency of administration, may be appointed’
to the vacancies reserved for the candidates of the Scheduled Castes or the Scheduled
Tribes, as the case may be, under sub-rule (3). ~ -

(6) Ifa sufﬁcxent number of candidates belongmg to the Scheduled Castes -and
the Scheduled Tribes is not available for filling-all the vacancies reserved for them,
the remaining vacancies shall be ra-advanised‘ exclusively for thase candidates, if

even after re-advertisement, any vacancies remain unfilled, they shall be filled from -

among the general candidates and an enquivalent nimber * of additiohal vacahcies
shall be reserved for candidates belenging to the Scheduled Castes or the Scheduled
Tribes, as the caso may be during the subsequent selection:

Provided that the total number of vacancies reserved for candidates belongmg
-to the Scheduled Castes and Scheduled Tribes (included the vacancies carried forward)
shall not at any time exceed forty five percent of the total vacancies advertised.’

. 5.

Rule 12 of the Rules is as under :

112, List of .candidates recomiended by the Commission-

(1) The Commission shall forward to the Kuladhipati a list arranged

in order of merit of the suitable candidates who have qualifid by -

such standards as the Commission may determine and of. the
candidates belonging to the Scheduled Castes and Scheduled Tribes . -
- who, thongh' not qualified by that standard, are declared by the,
Commission to be suitable for appointment t6 the Service with due
regard to the maintenance of efficiency of administration. The list
shall be pubhshed for general information. :

@ Subject to the provisions of these rules candidates will be

con51dered for appointment to the available vacancies in the order ‘

whlch ‘their names appear in the list.

_*(3) The inclusion of a candidate's name in n the list shall confer no
right to appointment unless the Kuladhipati is satisfied, after such

enquiry as may be considered necessary; that the candidate is

suitable in all respects for appointment to the Service."

Pursuant to or in furtherance of the said advertisement, 6158 candidates
filed applications. The Commission conducted a preliminary examination on
23.11.2003. 4767 candidates appeared therein 55 candidates were short-listed,

“.i
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havmg been found to be eligible for. appeanng at the viva voce test. Interviews
were held between the period 9.2,2004 and 11.2.2004. Whereas 17 persors, mcludmg
"" Respondent Nos.3 and 4 herein were selected, Appellant was not.

6. - She filed a writ petition before the Madhya Pradesh High Court, which was
registered as Wrrit Petition No. 2663 of 2004, All the selected candidates were not
impleaded as parties therein. Only Respondent Nos.:3 and 4, against whom
allegations were made to the effect that although they were inexperienced and
were having inferior academic quahﬁcatlon, were selected being influential persons
were impleaded, stating:
" "That, it would be pertinent to mention here that the husband of
resporident No.3, is a Deputy Collector and is presently posted as
. 8.D:M. Ujjain. He is having high political link and is related to -
" . influential personality. Inspite of baving no experience, much less
.any teaching or administrative experiénce, she has been adorned-

+  with the selection on the post of ~ Assistant Registrar. Similarly
resporident No.4 and- other selected candidates, who lack any
teaching experience, having been selected; whereas the petitioner

. who satisfied all the requisite qualifications, for the aforesaid post,
has not been selected.™

7. . Tlieaforesmd responden:ts were saidto have been impleaded in a representative
" capacity. purportedly because Appellant was rot having the addresses of the
candidates who were selected. The learned Single Judge of the High Court, by
reason of the mpugned judgment, did not. &d any merit m the writ petrtlon and
knowing fully well the conditions of advertisement and having not been selectedin
the interviéws, could not question the selection process. -

8. M SB. Sanya], the learned Senior Cou:nsel appeanng on behalf of the .
appellant, infer alia, submitted: :

i . 1982 Rules were ultra vires as no selectlon could be made
-ohly on the basis of interview ignoring the marks obtmned in-the *
written examination and or academic quahﬁcatlon and e)q:enence

i) ~ Selection entircly ‘on viva voce tests may be permissible in
respect of the post which requires professional experience and
" "ot for the ‘teachers' -of the Umversmes wherefor. academic ~
quallﬁcatlon as. also the’ experience. are relevant- factors. Strong
reliance, in this behalf, has been placed on 4jay Hasia v. Khalid
- Mujib.Sehravardi’ and Ashok Kumar Yadav & ors. efc. V. State
of Haryana & ors.-etc.” ; and '

(1) [1981)18CC722] .  @aessyasccarny - . - -

woop e
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iif) Having regard to the academic qualification and experience
held by Appellant, she had a legitimate. expectation of being

. appointed.
9. Mr. S.K. Gambhir, the learned Senior Counsel appearing orni behalf of the

Madhya Pradesh Service Commission, on the other hand, contended that- o

i)  As the viva voce test was the only criteria fixed for selection
of Assistant Registrar in terms of the statutory rules, no ﬂlegalrty
can be said to have been committed;

ii) Appellant could have challenged the vires of the Rules at the -
threshiold, but, having taken part in the selection process, could not
be permitted to question the same, havmg not been selected by the
Public Service Commission;

iiy The selected candidates having not been 1mpleaded as parties,
the writ petition was not maintainable. Reliance in this behalf has
been placed on-Prabodh Verma & ors. v. State of Uttar Pradesh
& orsd, .

10. Itis not in dispute that all 1he 17 selected candidates were not impleaded as

parties. Respondent Nos. 3 and 4, although, pirported to have been impleaded as
parties, the same, as noticed hercinbefore, was done on a different premise.

Allegations of favoritism against them having been made, indisputably they were

necessary parties. In the writ petition, although, the appellant contended that they

‘were being impleaded in their representative capacity; admittedly no step had been

taken in terms of Order 1 Rule 8 of the Code of Civil Procedure or the principles

analogous thereto.

11. The High Court did not go into the question as to whether any favoritism or

nepotism had been shown in favour of the respondent Nos.3 and 4 by the members

of the Selection Committee. Notices having been issued and the respondents having-

filed their responses before the High Court, we may presume that the contention in

regard to favoritism or nepotism allegedly shown by the Selection Comnntte in
- favour of respondent Nos. 3 and 4 had not been pressed.

12. In the aforementioned situation, all the seventeen selected candidates were
necessary parties in the writ petition. The number of selected candidates was not
large. There was no difficulty for Appellant to implead them as parties in the said -
proceeding. The result of the writ petition could have affected the appomtees
They were, thus, necessary and/or in any event proper parties.

In Prabodh Verma (supra) this Court held: .
" "The first defect was that of non: Jomdef of “necessary parties.

The only respondents to the Sangh‘s petition were the Statc of
(1) [(1984)-4 5CC 251] }

<}
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Uttar Pradesh and 1ts concemed offices. Those who were vitally
concerned, namely, ‘the reserve pool teachers, were not made’
parties-not evén by ]01mng some of them in a representative p
capacity, considering that their number was too large for all of
them to be joined individually as respondents, The matter, therefore,

* came to be decided in their absence. A High Court ought not to -

. decide a writ pel:ltlon under Article 226 of the Constitution without -
the persons who' would ‘be vitally affected by its Judgment being
before it as respondents in a representative capacity if their number -
is too large, and, therefore;, the Allahabad: High Court ought not to
have proceeded to hear and dispose of the Sangh's writ petition
without insisting upon the reserve pool teachers being made
respondents to that writ petition, or at least some of them being,
made respondents in a representative capacity, .and had the
petitioners refused to.do so, ought to have dlstmssed that petition
for non-joinder of necéssary parties."

{See also All India SC & ST ‘Employee’s Assn. &: anr. etc v. 4. Arthur Jéen
& ors. etc.! and Jndu Shekhar Sig_cgh & ors. v. State of UP. & ors2}

. 13.- Furthermore, the validity of 1982 Rules was not in question in the writ petition.
‘What was in question was only the selection process. In the absence of any prayer
made in the writ petition in that behalf and/or grounds for such a declaration having
not been set out, evidently the High Court could not have gone thereinto. We are,
therefore, not in a position to declare the said Rules as ulfra vires as was urged by

'Mr. Sanyal. We, however, cannot refrain ourselves from observing that the said .
Rules apparently do not satisfy the requirements of the law as-laid down by this
Court. Interview, indisputably, is one of the relevant factors for selection. This
Court, however, had noticed that nepotism or favoritism in making sclection cannot
be ruled out and as such, catégorically laid down that a low perceutage of the total
marks only should be fixed for interview.

In Ajay Hasia (supra), it was held :
"The second ground of challenge questioned the validity of viva
voce examination as a permissible test:for selection of candidates
" for admissions to a college. The contention of the petitioners under
this ground of challenge was that viva voce examination-does not
afford a proper criterion for assessment of the suitability of the
candidates for admission and it is a highly subjective and
impressionistic test where the result is likely to be influenced by
many uncertain and .imponderable factors such as predelictions . -
and prejudices of the interviewers, his attitudes and approaches,
(1) [(2001) 6 SCC 380] o (2)[2006 (5) SCALE 107). S
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14.

15.

" his’ pre-concewed notions and idiosyncrasies and it is also capable
of abuse because it leaves scope for discrimination, manipulation
and nepotism which can remain undetected under the cover of an
interview and moreover it is not possible to assess the capacity and
calibre of a candidate in the course of an initerview lasting only for
a few minutes and; therefore, selections made on the basis of oral

_ mtcmew must be regarded as: arbitrary and hence voilative of

Article 14. Now this criticism cannot be said to'be wholly unfounded

- and. it reflects a point of view which has certainly some validity.

The Court, upon noticing the criticism of the Icputed authors in this behalf
* observed :

...the oral intervirw method continues to be very much in vogue

asa supplementary test for assessing the suitability of candidates

" wherever test of-pérsonal tfaits is considered essential. Its relevance

as atest for determining suitability based on personal characteristics.
has been recognised in a number of decisions of this Court which
are binding upon us."

In regard to the criterion to be fixed for interview, it was stated :

".....Now there can be no doubt that, having regard to the drawbacks
and deficiencies in the oral interview test and the conditions prevailing

in the country, particularly when there is deterioration in moral values
. and-corruption and nepotism are very much on the increase,

allocation of a high percentage of marks for the oral interview as
compared to the marks allocated for the written test, cannot be

accepted by the Court as free from the vice of arbitrariness. It .
may be pointed out that even in Peeriakaruppan’s case (supra),

where 75 marks out of atotal of 275 marks were allocated for the
oral interview, this Court observed that the marks allocated for
interview were on the highside. This Court also observed in Miss
Nishi Maghu case! : "Reserving 50 marks for interview out of a

total of 150 does seem excessive, especially when the time spent

was not more than 4 minutes on each candidate". There can be no
doubt that allocating 33 1/, per cent of the total marks for oral
interview is plainly arbltrary and unreasonable. It is significant to
note that even for selection of candidates for the Indian
Administrative Service, the Indian Foreign Service and the Indian
Police Service, where the personality of the candidate and his
personal characteristics and traits are extremely relevant for the
purpose of selectlon, the marks allocated for oral interview are

(r) (1980) 4 8CC 95.
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250 as against 1800 marks for the written examination, constituting
only 12.2 per certt of the total marks taken into consideration for
the purpose of making the selection. We must, therefore, regard
the allocation of as high a percentage as 33 '/, of the total marks
for the oral interview as infecting the admission procedure with the
vice of arbitrariness and selection of candidates made on the basis
of such admission procedure cannot be sustained.”

16. In Ashok Kumar Yadav (supra), while stating that interview is must for
professional experience, this Court opined :

"It is now admitted on all hands that while a ) written exammatmn
assesses the candidate's lmowledge and intellectual ability, a viva
voce test seeks to assess a candidate's overall intellectual and
personal qualities. While a written examination has certain distinct
advaniages over the viva voce test, there are yet no written tests
which can evaluate a candidate's initiative, alertness,
resourcefulness, dependableness, cooperativeness, capacity for
clear and logical presentation, effectiveness’ in’discussion,
effectiveness in meeting and dealing with others, adaptability,
judgment, ability to make decision, ability to lead, intellectual and
moral irtegrity. Some of these qualmes can be evaluated, perhaps
with some degree of error, by viva voce test, much depending on
the constitution of the interview board.'

17. I-Iowever it was observed :

...There cannot be ‘any hard and fast nlle regardmg the preclse
-welght to be given to the viva voce test as agamst the written
cxamination. It must vary from service to service according to the

. requirement of the service, the minimum qualification prescribed,
the age group from which the selection is to be made, the body to
‘which the task of holding the viva voce test is proposed to be
entrusted and a host of other factors. It is essentlally a matter for
determination by experts."

18. InState of U. P etc.v. Raﬁquddm & ors.ete.}, this Court was considering
selection of Judicial Officers. While ﬂomg 50, it notlced Ashok Kumar Yadav
(supra) OPmmg _
...The enacting clause of Rule 19 provided gmdance for the

Commxss:on in preparing the list of approved candidates on the

basis of the aggregate marks obtained by a candidate in the written *

as well as in viva voce test. Clause (2) of the proviso to Rule 19 did

not no doubt expressly lay down that the minimum marks -for the
(1) [{1987) Supp. SCC 401].
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" viva voce had to be prescribed but the language used therein clearly
showed that the Commission alone had the power to prescribe
minimum marks in viva voce test for judging the suitability of a

"~ * candidate for the service. ..... Thee viva voce test is a well recognised
method of Judgmg the suitability of a candidate for appointment to
pubhc services and this method had almost universally been followed
in making selection for . appointment to public services. Where
" selection is made on the basis of written as well as viva voce test,
. the final result is determined on the basis of the aggregate marks.,

. If any minimurh marks either in the written test or in viva voce test '

" - are fixed to determine the suitability of a candidate the same has -

. to be respected.”

{See also Jaswinder Singh & ors. v. State of Jammu & Kashmir &

1

_ors. 5.1 , Vijay Syal & anr. v. State of Punjab & ors.? and K H Siraj v. High

'Court of Kerala & ors3.}

20. In'Sardara Singh & ors. v. State of Punjab & ors.* , this Court opined that
. inthe selection of Patwaris, the ratio in Ashok Kumar Yadav (supra) cannot have
- application, holding :

"It is then contended that the written test, conducted by the previous

Service Selection Board; was abandoned and only oral interviews

were conducted. The selection, therefore, is illegal. Normally it

may be desirable to conduct writfen test and in particular of
handwriting witich is vital for a Patwari whose primary duty is to

record clearly entries in revenue records followed by oral interview.

The Rules do not mandate to have both. Options ‘were given either

to conduct written test or viva voce or both. In this case the
Committee adopted (sic opted) for viva voce as a method to select

the candidates which cannot be said to be illegal."

2]1.  Unfortunately, the effect of the Ashok Kumar Yadav (supra) had not been
considered therein in great details.

22.  'We are, however, not oblivious of a decision of this Court in Munindra
Kumar & ors. v. Rajiv Govil & ors.®, when this Court refused to exercise its
discretionary jurisdiction in directing creation of posts and/or granting relief to the
appellants therein on equitable grounds despite quashing the Rules in question, but
M The last candidate out of the 25 selected candidates in
general category has secured 134.5 miarks. Out of the 25 candidates
selected in the general category, 5 candidates have secured lesser

(1) [(2003) 2 SCC 132). _ (2) [(2003) 9 SCC 401] (3) [(2006) 6 SCC 395]
" (4) [(1991) 4 SCC 555] (5) [(1991) 3 SCC 368= AIR 1991 SCC 1607}

&

‘_‘.
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marks than Rajeev Govil in written test, 9 candidates below Vivek
'Aggarwal and 2 below Gyanendra Bahadur Srivastava. A perusal
of the mark-sheet also shows that 50 candidates are such who
have not been selected instead (sic inspite) of baving secured 87.5
marks .or above in written test, 79 candidates who have secured
; above 85 marks, and more than 100 candidates who have secured
¢ more than 81 marks in the written test. Even if we were inclined
to give a further chance of interview and group discussion by
keeping 10 per cent and 5 per cent marks respectively for interview
and group discussion, in all faimess it would be necessary to give
chance to all such candidates who have secured higher marks in
™ the written test in companson to the respondents-writ petitioners.
‘We have already taken the view that we do not consider it just and
proper to set aside the selections already made. In these
circumstances even if we were inclined to give direction to the
- Board to create three more posts and give chance to all the
candidates securing equal or higher marks in the written
examination than the writ petitioners, there was a remote chance
of the writ petitioners being selected. In our view such exercise
‘would be in futility, taking in view the chance of success of the
writ petitioners.

In the result, we allow these appeals in part and quash the rule
made by the U.P. State Electricity Board keeping 40 marks for
) interview and 40 marks for group discussion being arbitrary. We
¥ ~ direct that in future the marks for interview and group discussion
' - shall not be kept exceeding 10 per cent and 5 per cent of _the total
marks, respectively. The selection already made by the Board for

the posts of Assistant Engineers (Civil) shall not be disturbed.”

(Emphasis supplied)

23. It is unfortunate that the respective State Governments had not noticed the
decisions of this Court.

24. A statutory rule, it is ttite, must not only be, in consonance with the legislative
intent, but also must satisfy the constitutional requirements contained in Articles 14
and 16 of the Constitution of India. Our Constitution professes equality. Equality
clauses contained in Articles 14, 15 and 16 of the Constitution of India are heard
and soul of our Constitution. A constitutional authority, atthough, would be presumed
to act fairly, this Court, while laymg down the norms on which such statutory
a authorities must function keeping in view the possibility of showing nepotism or
favoritism in favour of one candidate or the other, laid down the same having
regard to the doctrine of reasonableness and with a view to refrain the constitutional
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-and statutory authorities from acting arbitrarily. The sole purpose of issuing such
directions by this Court had been to uphold the doctrine of equality enshrined in our
Consitution. We have noticed hereinbefore that this Court has not set down any
fixed rules It had advocated flexibility. But the rule of flexibility was directed to be

applied having regard to the nature of post as also the duties and functions of the

incumbents thereof,

25.  The post of Assistant Registrar in th¢ universities was not of such nature
which would answer the requirements of the tests laid down by this Court at certain
times. The post requires no professional etperience. What was required to be seen
was academic qualification, experience and other abilities of the candidate, Whereas
the ablhty of communication and other skills may have to be judged through interview,
experience of the candidate as also the marks. obtained by him'in the written
examination could not have been ignored. It is not that the Commission was not
called upon to hold a written examination. The Rules enabled the Commission to do
's0. Such a written examination in fact was held . However, the same was held
only for the purpose of short-listing the candidates and not for any other purpose. It
was not a fair exercise of power. The marks obtained by the candidates in the said
written examination should have been taken into consideration. _ Evidently, the
Commission did not do so. For the reasons stated hereinbefore, we would direct the

State of Madhya Pradesh therefore to consider the desirability of amending the .

Rules suitably so that such charges of favoritism or nepotism by the members of
the constitutional authority in future is not called in question.

26. 'We would, at the cost of repetition, would state that although for one reason’

or the other, the High Court had not addressed itself on this question, but, the very
fact that such allegations had been made is a sufficient ground for the State or the
~Commission to take appropriate steps for amending the Rules for the said purpose.

- 27. Intheinstant case, however, as all the selected candidates were not impleaded
as parties in the writ petition, no relief can be granted to the appellant.

The appeal is dismissed with the aforementioned observations and directions.
No costs. :

Appeal dismissed,

B S —
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SUPREME COURT OF INDIA
Before Mr. Justice S.B. Sinha & Mr. Justice Markandey Katju

B 24 November, 2006 .
CHATAR SINGH ... Appellant*
V. .

STATE OF M.P. ’ ... Respondent

Penal Code, Indian (XLV -of 1860) -Sections 302, 201, 364, 365 and 120-B,
Criminal Procedure Code, Section 31 - Appellant accused for
kidnapping for ransom and later on killing two boys aged 10 to 12
years old - Charge of murder not proved before the trial Court but
accused convicted under Sections 364, 365 and Section 120-B, 201

» IPC and punished with various sentences totalling 20 years
cumulatively - Appeal before High Court dismissed - Appeal before
Apex Court - As per Section 31 Cr.P.C., cumulatively the sentences
cannot exceed 14 years. - Lower Court and High Court erred in
sentencing the accused cumulatively with 20 years - Accused having
aiready spent 12 years in jail, interest of justice would be served if
he is sentenced to the period already undergone.

We, although, appreciate the anxiety on the part of the leamed Sessions Judge
as also the learncd Judge of the High Court not to deal with such a matter leniently,
but, unfortunately, it appears that the attention of the learned Judges was not drawn
 -to the provision contained in Section 31 of the Criminal Procedure Code. The said

provision reads thus: )

3], Sentence in cases of conviction of several offences at one
trial. -(1) When a person is convicted at one trial of two or more
offences; the Court may, subject to the provisions of section 71 of
the Indian Penal Code (45 of 1860), sentence him for such offences,
to the scveral punishments prescribed therefor which-such Court
is competent to inflict; such punishments, when consisting of
imprisonment to commence the one after the expiration of the other
in such ‘order as the Court may direct, unless the Court directs
that such punishments shall run concurrently.

(2) In the case of consecutive sentences, it shall not be necessary ;
for the Court by reason only of the aggregate punishment for the

- several offences being in excess of the punishment which it is
competent to inflict on conviction of a single offence, to send the
offender for trial before a higher Court:"

Provisos appended the said Section clearly mandate that the accused could
not have been sentenced to imprisonment for a period longer than fourteen years.

(1) * Criminal Appeal No. 623/2005
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. In view of the proviso appendcd to Section 31 of the Crithinal Proceduxe
Code, we are of the opinion that the ngh Court committed a manifest error in
sentencing the appellant for 20 years' Rigorous Imprisonment. The maximum
sentence imposable being 14 years and having regard to the fact that the appellant
is in custody for more than 12 years. Now, we are of the opinion that interest of
justice would be subserved if the appellant is directed to be-sentenced to the period
already undergone. -

oo ‘(Paras 5,6,7 & 11)
JUDGMENT L
The Judgment of the Court was delivered by

S.B. Sivma, J :—Interpretation and application of 'Section 31 of the Criminal
Procedure Code, 1973 is involved in this appeal, which arises out of a judgment and

order dated 3 February, 2004 passed by a leamned Singlé Judge of the Madhya _

Pradesh High Court at Jabalpur in Criminal Appeal No.2665 of 1998.

2. Inview of the question involved herein, we need not dilate on the factual
matrix of the matter in great details.” Suffice it say that the appellant herein was
proceeded against in a case involving kidnapping of two boys Sudhir Kumar and
Sushil Kumar; aged about 10 to 12 years. They were sons of Ramakant Katiyar
(P.W.6), They had gone to attend school at about 7.30 in the morning of 29tk
December, 1994. They were to return at about 1.30 p.m., but, when they did not
return till 5.30 p.m., a search for them was made. After the informant came back
home, he was informed by his wife that one of the classmate of the boys, namely,
Gulabchandra Gour (P.W.7) had delivered his school bag informing that Satyendra

(P.W.10) had asked him to do the same. P.W.6 went to the house of Satyendra to '

make inquiries about his son and came to learn that victim Sudhir Kumar had come
to his house and handed over the bag stating that he was proceeding towards the
farm. A First Information Report was lodged. Allegedly, the Chowkidar of the
school, namely, Ramesh Kumar (P.W.8) discovered certain wearing apparels as
also a Jetter demanding ransom of Rs.2,000/-. He handed over the trouser and the
letter to the police. On the next day, one Prakash Chandra Sharma came to the
house of Ramakant and stated that he had found a letter in which it was stated that
P.W.6 had committed a grave error in intimating the police. Therein it was, allegedly,
mentioned that dead body of Sunil Kumar was thrown in'the 'nallah’ behind the

'durgha’. A search was made, but the dead body was not found. Allegedly, a demand-

of Rs. 10,000/~ towards ransom was made by a letter, which was marked as
Exhibit P/10. On 6.1.1993, a dead body was recovered, which was ultimately found
to be that of Sushil Kumar. P.W.6 received another letter on 17.1.1995, whereby
he was asked to pay a sum of Rs. 20,000/-. In that letter it was said to have written
that if the said amount was not paid, Sudhir Kumar would be similarly dealt with.
The dead body of Sudhir Kumar was thereafter found. During investigation, appellant

k.
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apprehended and ultimately, he was prosecuted for alleged commission of
offences under Section 302, 201, 364, 365 and 120-B of the Indian Penal Code,
1860 ('TPC', for short) The learned Trial Judge opined that there was no material
on record to show that the victims were killed by the appellant. It was further not
found that they were kidnapped for obtaining ransom or for murdering them. However,
two letters were found to have been written by the appellant. He, therefore, convicted
the appellant for commission of offences punishable under Sections 364 and 365
read with Sections 120-B and 201 of the Indian Penal Code and passed the following

B . sentences:
"U/S. 364 TPC R.L for 10 years,
4 "U/S.364TPC . R for 10 years,
"U/S. 365 IPC R.I. for 4 years,
"U/S. 365 IPC R.I. for 4 years, .

"U/S.120-B IPC R.I for 5 years,
""U/8.120-B IPC R.I for 5 years,
"Urs.201 IpC R.i. for 2 years. "

3.  Onappeal, the High Court accepted that the prosecution could not establish
that the boys were murdered by the appellant, but the finding of the learned Sessions
Tidge as regards involvement of the appellant for alleged commlssmn of anoffence
under Section 364 was upheld, stating:

" _.In the present case the accused was responsible for abducting
two young children. The learned trial Judge might have acquitted
v him of the offence punishable under Section 302 of the IPC but
the fact remains because of such abduction the young boys lost
their lives. If they would not have been abduction (sic) their life-
sparks would not have been extinguished and they would have in
ordinary course of nature blossomed into young men and their .
parents wonld not have suffered agony and anguished for the loss
of their lives. When there is such act by the accused, it not only
projects ruthlessness and totally insensitive proclivity but also creates
a fear in the mind of the society. A person who creates phobia in
3 the mind of collective, cannot be leniently dealt with. Keeping in
“view the totality of circumstances and regard being had to basic
conception of victimology, I am inclined to hold that the sentences-
- which have been directed to run consecutively in respect of the
offence under Section 364 of the IPC, should be maintained and
< accordingly it is so directed. As far as sentence in respect of other
offences in concerned, the same would be concurrent. Thus, the
total period of the rigorous imprisonment would be 20 years,"
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4, Mr TN. Singh, leamned counsel appearing on behalf of the appellant w Q

" submit that the learned Trial Judge as also the High Court committed an error in
sentencing the appellant to undergo 20 years' Rigorous Imprisonment in view of
Section 31 of the Criminal Procedure Code. It was pointed out that the appellant
had already been in jail for a period of more than 12 years. The appellant, as
noticed hereinbefore, was charged both under Section 364A IPC as also 102B
IPC. He was not found guilty of any of the said charges. He was charged only
under Sections 364 and 365 of the Indian Penal Code. The maximum: sentence
which could be imposed ynder Section 364 was 10 years and under Section 365
was 7 years. Fine could also be imposed, but the same has not been done.

5. We, although, appreciate the anxiety on the part of the leamed Sessions
Judge as also the leamed Judge of the High Court not to deal with such a matter
Ieniently, but, unfortunately, it appears that the attention of the leamed Judges was
" not drawn to the provision contained in Section 31 of the Criminal Procedure Code.
The said provision reads thus:

"31. Sentence in cases of conviction of several offences at

one trial. -(1) When a person is convicted at one trial of two or

more offences, the Court may, subject to the provisions of section

71 of the Indian Penal Code (45 of 1860), sentence him for such

offences, to the several punishments prescribed therefor which

such Court is competent to inflict; such punishments, when consisting

of imprisonment to commence the one after the expiration of the

other in such order as the Court may direct, unless the Court

directs that such punishments shall run concurrently. -

(2) In the case of consecutive sentences, it shall not be necessary’

for the Court by reason only of the aggregate punishment for the

several offences being in excess of the punishment which it-is

competent to.inflict on conviction of a single offence, to send the

offender for trial before a higher Court:"
6. Provisos appended to the said Section clearly mandate that the accused could
not have been sentenced to imprisonment for a period longer than fourteen years. -
7. Learned Sessions Judge as also the High Court, in our opinion, thus, committed
a serious illegality in passing the impugned judgment.

8.  InKamlanath & ors. v. State of T.N.!, this Court, although, held that even
the life imprisonment can be subject to consecutive sentence, but it was observed:
"Regarding the sentence, the trial Court resorted to Section 31
CrPC and ordered the sentence to run consecutively, subject to

proviso (a) of the said section."
(1) [(2005)5 SCC 194)
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9,  Although, the power of the Court to impose consecutive sentence under
Section 31 of the Criminal Procedure Code was also noticed by a Constitution

Bench of this Court in K. Prabhakaran v. P. Jayarajan' , but, therein the question
of construing proviso appended thereto did not and could not have fallen for

. consideration.

10.  The question, however, came up for con:si:deration in Zulfiwar Ali & anr. v.
State of U.P?, wherein it was held:

"The opening words "In the case of consecutive sentences" in
sub-s. 31(2) make it clear that this sub-section refers to a case in
which "consecutive sentences” are ordered. After providing that
in such a case if an aggregate of punishment for several offences
is found to be in excess of punishment which the court is competent
to inflict on a conviction of single offence, it shall not be necessary
for the court to send the offender for trial before a higher court.
After making such a provision, proviso (a) is added to this sub-
section to limit the aggregate of sentences which such a court
pass while making the sentences consecutive. That is, this proviso
has provided that in no case the aggregate of consecutive sentences
passed against an accused shall exceed 14 years. In the instant
case the aggregate of the two sentences passed against the
appellant being 28 years clearly infringes the above proviso. It is
accordingly not liable to be sustained.”

11. In- view of the proviso appended to Section 31 of the Criminal
Procedure Code, we are of the opinion that the High Court committed a manifest
error in sentencing the appellant for 20 years' Rigorous Imprisonment. The maximum
sentence imposable being 14 years and having regard to the fact that the appellant
is in custody for more than 12 years, Now, we are of the opinion that interest of
justice would be subserved if the appellant is directed to be sentenced to the period
already undergone. '

12.  The appeal is allowed to the aforemeritioned extent. The appellant shall be
released forthwith if not wanted in connection with any other case.

Appeal allowed.

(1) [(2005)1 SCC 754] (2) 11986 AILL.J. 1177)
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Befare Mr. A.K. Patnaik, Chief Justice, Mr Justice A.K. Gohil
and Mr. Justice 8. Samvatsar
4 November, 2006

b

SMT. BHAGWATI BAI &anr ... Appellants*
V.
BABLU ALIAS MUKUND & ors. © ... Respondents

Motor Vehicles Act (LIX of 1988) - Section 166, Indian Successmn Act,
1925 - Section 306, Legal Representative Suits Act, 1855- Section -

1 - Whether a claim for personal injuries received in motor accident

abates on the death of claimant or would survive to his legal -
representatives -- Person injured in Motor Accident died during

- the pendency of claim petition - Reference made by Division Bench-
Held-Claim for personal injuries to a claimant abates on the death of
claimant - Claim would not survive to legal representatives except

as regards the claims for pecuniary loss to the estate of ¢claimant -
Matter remanded back to Division Bench to assess loss to the estate

if any - Judgment of Division Bench in the case of Umedchand Golcha
affirmed.

The contention of Mr. Choubey, leamed counsel appearing for the appellants
that under Section 166(1) of the Motor Vehicles Act, 1988, an application for
compensation for personal injury can be filed also by the legal representatives of
the deceased whose death was not as a result of accident but for some other
Teason is not correct.

Under Section 306 ‘of the Indian Succession Act, 1925, the executors or
administrators of a deceased will have a right to prosecute or continue any action or
special proceeding existing in' favour of the deceased at the time of his death,
except causes of action for personal injury not causing death of the party.

Hence by virtue of the principle in Section 306 of the Indian Succession Act,
1925, the legal representatives of a deceased, who suffers personal injury in a
motor acmdent and who dies subsequently for some other reason, cannot prosecute
or continue to prosecute an application-for compensation under sub- Sectlon (1) of
Section 166 of the Motor Vehicles Act, 1988.

Further, under Section 1 of the Legal Representatives Suits Act, 1855, an
apphcatlon for compensation for personal injury suffered by a person during llfetlme
in a motor accident can be maintained and continued by the representatives of the
deceased person for thé Ppecuniary loss occasioned to the estate of the deceased.
person _so long as the accident has been caused within one year before his death. -
Moreover, the accident may have occasicned pecuniary loss to the estate of a
person in many ways and it is for the Tribunal or the Court to decide the loss which

* M.A. No.248/2003  ((n1)
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has been occasioned to the estate of the person who had suffered personal injury in
a motor dccident depending on the pleadings and proof before the Court in each
case. .

In the result, we are of the considered opinion that a claim for personal injury
filed under Section 166 of the Motor Vehicles Act, 1988 would abate on the death
of the claimant and ‘would not survive to his legal representatives except as regards
the claim for pecuniary loss to the estate of the claimant.

. (Paras 9,10,11,14 &15)
Case Affirmed:

Umedchand Golcha v. Dayaram & ors; 2001(1) JLJ 35,
Cases Referred :

. Malepurath Sankunni Ezhuthassan v: Thekittil Geopalankutty Nair; 1986
ACJ 440, AIR 1986 SC 411.Chuharmal & ors. v. Wali Mohammad & ors.; 1968
JLI1013

-Devendra Choubey, for the -appellants.
8.8, Bansal, for the respondent No.3/Insurance Company.

‘Cur. “adv. wvult.
ORDER

The - Order of the Court was delivered by
A.K. Parvak, Carer Justice :~This is a reference made by the Division Bench of
this Court to Full Bench in a motor accident claims appeal.

2, The background facts in which the reference has made, are that prior to the
accident, Pancham Singh was a driver working in the Madhya Pradesh State Road
Transport Corporation. On 29.9.1998 Pancham Singh while going towards his house
in the noon, was hit by a Bajaj M-80 two wheeler bearing MP 07-Y/4003 driven by
the respondent No.1, owned by the the respondent No.2 and insured with the
respondent No.3. Pancham Singh filed a claim case under Section 166 of the
Motor Vehicles Act, 1988, on 1.4.1999 before the 1* Additional Motor Accident
Claims Tribunal, Gwalior, which was subsequently numbered as Claim Case No.
33/2002, alleging that as a result of rash and negligent driving of the said two
wheeler by the respondent No.1, he suffered fracture in the knee of the'right foot
and wrist of the left hand and he was admitted in the hospital and had to undergo
treatment. In the claim petition, Pancham Singh claimed compensatlon of Rs.

6,50,000/- as per details herein below : -

(i) Mental & physical pain during Rs. 1,00,000.00
hospitalization & thereafter.
(i) Permanent disability/deformity Rs. 1,00,000.00

i) Loss of longevity of life due Rs. 1,00,000.00
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to injuries sustained in the
accident.” WA
(iv) Expenses incurred on treatment .  Rs. 1,00,000.00
medicines, diet & transportation etc.
(v) Mental torture sustained by wife Rs. 0, 50, 000.00
~and children due to the accident.
" (vi) Loss of employment & loss of Rs. 2,00,000.00
) eatnings due to the accident. :
Total Rs. 6.50,000.00

‘3. During the pendency of the claim petition, Pancham Singh died on 29.5.1999
and the present appellants, namely the wife and the son of Pancham Singh, were
substituted in place of Pancham Singh in the said claim case. Finally, the Tribunal

. made an award of only Rs. 10,000/~ in favour of the claimants on 14.8.2003.

Aggrieved by the said award, the appellants have filed this appeal for enhancement.

4.  Whenthe appeal was taken up for hearing by the Division Bench on 7.4.2006,
Mr. S.8. Bansal, learned counsel appearing for the respondent No.3/Insurance

Company, cited the judgment of the Division Bench of this Court in Umedchand -

Golcha v. Dayaram & others' in which the Division Bench has held on the basis
of the principle contained in Section 306 of the Indian Succession Act, 1925, that
cn the death of the claimant who had suffered the personal injury in the accident,
the legal repesentatives of theclaimant would be entitled to only loss of estate and
rest of the claims of such person who had suffered injury, shall abate. Mr. Devendra
Choubey, learned counsel appearing for the appellants/Claimants, on the other hand,
submitted that this was not the principle laid down in Section 306 of the Indian
Succession Act, 1925, and in any case, the provision of Section 306 of the Indian
Succession Act, 1925, did not apply to a claim case for personal injury filed nnder
the Motor Vehicles Act, 1988.

5. Considering the far-reaching consequences of the aforesaid Judgment of
the Division Bench in Umedchand Golcha v. Dayaram & others (supra) on
claims for compensation for personal injuries on the rights of the legal representatives

of the claimant, the Division Bench passed an order on 21.4.2006 referring the

following question of law to a Full Bench:

’ "Whether a claim for personal injuries filed under Section 166 of - -
the Motor Vehicles Act, 1988, except as regard the estate of the
claimant would abate on the death of the claimant or would sumve
to his legal representatives 7" -

'We have heard the learned counsel for the parties on the aforesaid qucstlon of ' .

law referred to us.
(1) (2001 (1}JLT35),
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6. Mr Devendra Choubey, learned counsel appearing for the appellants;

' qubmitted that under sub-section (1) of Section 166 of the Motor, Vehicles Act,

1988, an application for compensation arising out of an accident involving bodily
injury to a person arising out of use of amotor vehicle, can be filed not only by the
person, who had sustained injury, but also by all orany of the legal representatives

" of -the deceased or by any agent duly authorised by the person injured or all or any

of . the Jegal represemtatives of the deceased. He submitted that therefore, an
application for compensation arising out of an accident involving bodily injury to a

. person, canalsobe continued by the legal representative of person who had suffered

bodily injury. He further submitted that once an application is filed by the person
who had sustained injury for conaipensation‘under Section 166 of the Motor Vehicles .
Act, 1988, such: an application will not abate on the:death of the person who had-

" sustained injury because the provisions of Order 22 of the Code of Civil Procedure,

1908, relating to abatement do not apply to motor accident claim cases as has been

. held by a Division Bench of’ *this Court in Chuharmal & others v. Wali Mohammad

- . &others' . He submitted that the Motor Vehicles Act, 1988, is special Act whereas
the indian Succession Act, 1925 is a general Actand as per the well settled principles
»of statutory interpretation, the provisions of Motor Vehicles Act, 1988, will apply

and the provisions of Indian Succession Act, 1925, will not apply to motor accident

.claims cases and therefore, Section 306 of the Indian Succession Act, 1925, which

provides that all rights to prosecute or special proceeding existing in favour of a
person will survive to his executors or administrators except personal injury not

" causing the death of the party, will not apply to motor accident claims cases and

only Section 166 of the Mator Vehicles Act, 1988, will apply to such motor accident
claim cases. - ' : _ ;e

7. M. S.S. Bansal, learned counsel appearing for the respondent No.3/Insurance
Company, on the other hand; submitted that in Umedchand Golchav. Dayaram &
others (supra), the Division Bench, after considering various. judgments of the

. Supreme Court as well as other High Courts at length, has come to a conclusion

that so far as the claim for personal injury is concerned, it would abate on the death
of original claimant, but not a claim which pertains to the loss to the estate of the

" injured. He submitted that this view has been taken hy the Division Bench in the

aforesaid case on the basis of the common law rule "*actio personalis moritur
cum persona' as well as the principle contained in Section 306 of the Indian
Succession Act, 1925. He relied on the provision of Section 1 of _the Legal
Representatives Suits Act, 1855, which provides that an action may be maintained
by the representatives of any person deceased for any wrong committed in the
lifetime of  such person, which has occasioned pecuniary loss to his estate and not
for any personal injury suffered by such person during his lifetime. He submitted
that the view taken by the Division Bench of this Court in Umedchand Golcha v.

(1) (1968 JLT 1013)
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Dayaram & others (supra) that the claim for personal injury would abate on the
death of the original claimant excépt as regards loss to the estate of: the m]ured s,
therefore, a correct view of the law, :

8. Sub-sectlon (1) of Section 166 of the Motor Vehicles Act, 1988 on- whlch
Mr. Choubey relies on, is quoted herein below:

"S. 166. Appllcatlon for compensation.~~--e--s2-—-

(1) An apphcatlon for compensation arising out of an accident of -
the- nature specified in sub-section (1) of Sect:on 165 may be

- made—----
(a) by the persons who has sustained the mqulrv, or
(b) by the owner of the property; or-
(c) where death has resulted from the accldent. by all or any of
the lepal representatives of the deceased; or

" (d) by any agent duly authorised by the person injured or all or any
of the legal representatives of the deceased. as the case may be : -

* Provided that where as the legal representatives of the
deceased have not joined in any such application for compensation,
the application shall be made on behalf of or for the benefit of all
the legal representatives of the deceased and the legal
representatives who have not so joined, sha]l be impleaded as
respondents to the apphcatlon " .

: (emphasis supplied)

9. Areading of sub-section (1) (2) of Section 166 of the Motor Vehicles Act,
1988, would show that only a person who has sustained the injury, can file an
application for compensation. Further a reading of sub-section (1) (d) of Section
166 would show that any agent duly authorised-by the person injured can also file
such application for compensation for injury suffered by such person. Sub-section
(1) (c) of Section 166 provides that where death has resulted from the accident, all
or any of the legal representatives of the deceased can file an application for
compensation and sub-section (1) (d) of -Section 166 provides that a legal
representative of the deceased can also file claim where death has resulted from
the accident. Thus,-in a case of personal injury not resulting in death the legal

representative of - such person who was injured and who dies subsequently not on

account of accident but for some other reason cannot maintain an application for
compensation for personal injury sustained in an accident under sub-section (1) of
Section 166 of the Motor Vehicles Act, 1988. Hence, the contention of Mr. Choubey,
learned counsel appearing for the appellants, that under Section 166(1) of the Motor
Vehicles Act, 1988 an application for compensation for personal i mJury can be filed
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also by the legal representatives of the deceased whose death was not as a result

of accident but for some other reason is not correct.

10. Section 306 of the Indian Succession Act, 1925, on which reliance has been
placed by Mr. Bansal, learned counsel appearing for the respondent No.3/Insurance

" Company, is quoted herein below : :

S.306. Demands and rights of action of or against deceased
survive to and against executor or administrator,-—-

_ All demands whatsoever and all rights to prosecute or'defend

any action or special proceeding existing in favour of oragainsta

* person at the time of his decease, survive to and against his

executors or administrators; except causes of action for defamation,

assault as defined in the Indian Penal Code, 1860 (45 of 1860) or

other ‘personal injuries not causing the death of the party; and

except also cases where, afier the death of the party, the relief

sought could not be enjoyed or granting it would be nugatory." '

i The aforesaid section infer alia provides that all rights to prosecute any action
or special proceeding existing in favour of a person at the time of - his death, survive
to his executors or administrators except causes of action for personal injuries not
causing death of the party. Thus, under Section 306 of the Indian Succession Act,

'1925, the executors or administrators of a deceased will have a right to prosecute

or continue any action or special proceeding existing in favour of the deceased at
the time of his death, except causes of action for personal injury not causing death
of the party. Therefore, where the accident does not cause death of a party but only
causes personal injury to him, his executors or administrators will not have a right to
prosecute or continue to prosecute an application for compensation for personal
injury suffered by the party in a motor accident.

1. In Melepurath Sankunni Ezhuthassan v. Thekittil Geopalankutty Nair' ,
the Supréme Court observed that the principle contained in Scction 306 of the
Indian Succession Act, 1925, will apply not only to executors or administrators but
also to other legal representatives. Paragraph 8 of the judgment of the Supreme
Court in Melepurath Sankunni Ezhuthassan v. Thekittil Geopalankutty Nair
(supra) as reported in the A.LR., is quoted herein below :

" Section 306 further speaks only of executors and administrators-
but on principles the same position must necessarily prevail in the
case of other legal representatives, for such legal representatives
cannot in law be in better or worse position than executors and
administrators and what applies to exccutors and administrators
will apply to other legal Tepresentatives also.”

(1) (1986 ACT 440 = AIR 1986 SC 411)




<-Smt. Bhagwatr Baz Y Bablu Alias- Mukund, 2006

Hence by virtue of the principle it Sectlon 306.0f the Indian Succession Act, .

" 1925, the legal representatives of a deceased, who suffers personal mjury. in a
motor accident and who dies subsequently for some other reason, cannot prosecute

‘or continue to prosecute an application for compensation under sub-Section (1) of |

Section 166 of the Motor Vehicles Act, 1988.

- 12.  Section 1 of the Legal Representauves Suits Act, 1855, confers rights on the
executors, administrators or representatives of any person deceased to maintain an
action for any wrong committed in the lifetime of a deceased person. The said
Section 1 of the Legal Representatives Suits Act, 1855, is quoted herein below

!'S.1.--Executors may sue and be sued in certain cases for
wrongs committed in lifetime of deceased,------- An action
may be maintained by the executors, administrators or
representatlves of any person deceased, for any wrong committed
in the lifetime of such person, which has occassioned pecuniary
loss to his estate, for which wrong an action might have been
maintained by such person; so as such wrong. shall have been
committed within one year before his death and the damages when
recovered shall be part of the personal estate of such person; .

and further, an action may be maintained against the executors ;
or administrators or heirs or representatives of any person deceased
for any wrong committed by him in his lifetime for which he would
have been subject to an action, so as such wrong shall have been
committed within one year before such person's death and the
dahages to be recovered in such action shall, if recovered against
an executor or administrator bound to administer according to the .
English Law, be payable in like order of adn.nmst:rator as the simple
contract debts of such person.”

13. It will be clear from Section 1 of the Legal chresentatlves Suits Act, 1855,
quoted above that the legal representatives of any deceased person can maintain

an action for any wrong committed in the lifetime of such deceased person, which-

'has occasioned pecuniary loss to his estate, for which wrong an action might have
been maintained by such person, so as such wrong shall have been committed
within one year before his death and the damzages when recovered shall be part of

"the personal estate of -such person. It is by. virtue of this provision in Sectlon 1of

the Legal chresentauvps Suits Act,-1855_that the legal representatives of the

deccased person can also maintain or continue to maintain an application for
compensation for personal injury suffered in the lifetime of such person in a motor
accident which has occasioned pecuniary loss to the estate for which such person
might have filed an application for compensation under Section 166(1) of the Motor

- Vehicles Act. 1988. But where a personal injury suffered by a person during lifetime

“THE INDIAN LAW REPORTS - - . 2007 -
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in a motor accident has not occasioned pecuniary loss to the estate of the such

* ‘person, the legal representatives of ‘the deceased person can not maintain or continue:

to maintain an application for compensation under subrsection (1) of Section166 of

_the Motor Vehicles Act, 1988.

"

14, _ Further, under Section 1 of the Legal Representatives Suits Act, 1855,
an application for compensation: for personal injury suffered by a person during

" lifetime in & motor accident can be maintained and continued by the representatives

of the deceased person for the pecuniary loss: occasioned to the estate of ‘the

o deceased person so long as the accident has been caused within ong year before
" his death. Morcover, the accident may have occasioned pecuniary loss to the
> | estate of a person in many ways and it is for the Tribunal or the Court to decide the

Joss which has been occasioned to the estate of the person who had suffered personal

- . injury in-a motor accident depending on the pleadinigs and proof before the Court in

each case. In paragraph 21 of ithe judgment of the. Division Bench of this Court in

Umedchand Golcha v. Dayaram & others (supra), the Division Bench of this

Court has held: ' o '

' " Further, the question is Which items can form loss to the estate of
the deceased. Of course, exhaustive list of these items cannot be
given, since it would dépend upon pleadings and proof brought
before the Court by the claimant/legal repesentatives. But it can
be held that loss of accretion to the estate through savings or
otherwise caused on account of accident permanently or
temporarily can be worked out on giving facts or assessing the loss
to the estate. Further; the existing state of estate may suffer loss

" by application towards medical expenses, expenditure on diet,
expenditure on travelling, expenditure on attendant, expenditure on
Doctor's fee, reasonable monthly/annual accretion to the estate

for certain period etc. The claimant does not keep separate amount .
for such unforeseen expenditures during his lifetime. His income
ig'at the most divided in three parts, namely, expenditure on himself,
expenditure on family and the savings to the estate. Therefore, he
_has ‘to meet such expenditure from out of his estate. There may be
circumstance where it is born by his- legal representatives.

 Therefore, it is held that the legal representatives can ask for loss
to the estate of these items by production of satisfactory evidence
unless. Court is able to draw conclusion about such expenditures
from out of the estate, from the facts and circumstances and on

. the basis of experience." L S

15. In the result, we are of the considered opinion that a claim for personal '

injury filed under Section 166 of the Motor Vehicles Act, 1988 would abate on the
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death of the clalmant and would not survive to his legal representatives except as
regards the claim for pecuniary loss to the estate of the claimant. The matter will
now be placed before the Division Bench for assessment of the pecuniary loss
caused to the estate of the deceased Pancham Singh on account of the motor
accldeni suffered by him on the bas15 of plaa.dmgs and proof before the Tribunal/Court,

Order accordingly.

INCOME TAX APPEAL
Before Mr. A.K Patnaik, Chief Justice & Mr. Justice N.K. Mody

20 July, 2006
M/s. MALWA, TEXTURISING PRIVATE LIMITED, INDORE ... Appellant* .
V.
THE COMMISIONER OF INCOME TAX-IL INDORE ... Respondents.

& others.

Income-Tax, Indian (XLIII of 1961), Section 158 BC - Kar Vivad Samadhan
Scheme - 1998 Section 254(2) and Finance Act, 1998 - Section 90 -
Impact of settlement under K.V.S.S. on the appeal pending before
Income Tax Appellate Tribunal - Tribunal holding that the appeal be
treated as dismissed since assessee had paid the taxes under
K.V.S.S,, 1998 - Department contending that the appeal was void
ab-initio and, may not be treated as withdrawn - Held - When the
order under Section 90(1) of Finance Act was passed by the
desngnated authority, appeal of the assessee was pending before
Tribunal and as per the provision of Section 90(4) of the Act, the
said appeal is deemed to have been withdrawn.,

In this appeal we are not called upon to decide as to whether the material
particulars furnished with the declaration by the assessee under Section 90 of the
Finance'(No.2) Act, 1998 were false or as to whether the designated authority was
entitled to take any action in accordance with the said Proviso to sub-section (1) of
Scction 90 of the Finance (No.2) Act, 1998. Hence we reftain from pronouncing
any opinion on the said .contention raised by Mr. Jain, learned counsel for the.
Department. All'that we have been called upon to decide in this appeal is whether
the appeal of the assessee before the Tribunal against the assessment order was
said to be pending at the time the order under sub-section (2) of Section 90 of the
Finance (No.2) Act, 1998 was issued by the designated authority to the assessee
and if sb, whether such an appeal stood withdrawn when such an order was issued
under sub-section (2) of Section 90 of the Finance (No.2) Act, 1998 by the
designated authority.

* LT.A No.19 of 2002 (T)

k
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In the aforesaid judgment in CIT v. Shatrusailya Digvijaysingh Jadeja
(supra), the Supreme Court has also relied on its decision in Raja Kulkarni v. State
of Bombay' and has held that all that is to be considered is as to whether the appeal
was pending and there was no need to introduce the qualification that it should be a
valid or a competent appeal. The relevant paragraph of the said judgment of the
Supreme Court is quoted herein below.:-

¥ In the case of Raja Kulkarni v. State of Bombay AIR 1954 SC
73; [1953-54] 5 FIR 677, this Court laid down that when a section
contemplates pendency of an appeal, what is required for its
application is that an appeal should be pending and in such a case
. there is no need to introduce the qualification that it should be valid
or competent. Whether an appeal is valid or competent is a question
- entirely for the appellate court beforc whom the appeal is filed to
" decide and this determination is possible only after the appeal is
heard but there is nothing to prevent a party from filing an appeal
which may ultimately be found to be incompetent e.g. When it is
held to be barred by limitation. From the mere fact that such an
appeal is held to be unmaintainable on any ground whatsoever, it
does not follow that there was no appeal pending before the Court.”
: (Paras 11 & 16)
Cases referred.
Union of India & ors.-v. Onkar Karwar & ors;(2002) 258 ITR 761 (SC).
Dr. Mrs. Renuka Datla & ors. v. Comniissioner of Income Tax & anr; (2003)
259 ITR (SC). Commissioner of Income-tax V. Shatrusailya Digvijaysingh
Jadeja; (2005) 277 ITR 435,
G.M. Chaphekar, with Ravi Sarda, for the Assessee/appellant.
R.L. Jain, with Veena Mandlik, for the CIT/respondents. .
- . ' Cur. adv. vull.
‘ ORDER
The Order of the Court was  delivered by
A.K. Parna, Crier JusTick :-This is an appeal against the order dated 20.1 1.1995
passed by the Income Tax Appellate Tribunal, Indore Bench, Indore in Appeal
No.LT. (SS) A 84/IND/96 for the block year 1994-95 to 20.11.1995.
2. The facts, briefly, are that the appellant (hereinafter referred to as the
assessee) is a Private Limited Company registered under the Companies Act, 1956.
On 21.11.1995, the business premises of the assessee were searched and pursuant
to a notice, the assessee filed an original return on 2.7.1996 disclosing nil income for

(1) AIR 1954 SC 73.
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the block period Assessment Year 1994-95 to 20.11.1995. Thereafter, he filed a

revised return showing the income at Rs. 30,50,000/-on 26.11.1996. The Assistant -

Commissioner of Income Tax, Circle-I, Indore assessed the income at Rs. 30,50,000/-
on 29.11.1996 under Section 158-BC of the Income Tax Act, 1961 (for short the
Act). Aggrieved, the Assessee preferred an appeal on 30.12.1996 before the Income
Tax Appellate Tribunal, Indore Bench, Indore (for short the Tnbunal) under Section
253 of the Act.

3. When the appeal was pending before the Tribunal, Kar Vivad Samadhan
Scheme, 1998 (for short KVSS) was introduced by the Finance (No.2) Act, 1998.

The assessee submitted an offer for 'sctflement under the KVSS and submitted a

-declaration under Section 89 of the Finance (No.2) Act, 1998 on 30.1.1999.in the
prescribed Form-1A in respect of block period 1994-95 to 22.11.1993. The

Commissioner of Income tax, Indore (hereinafter referred to as the 'designated

authority') determined the amount payable and issved certificate on 25.2.1999
under Section 90 (I) of the Finance (No.2) Act, 1998 setting forth therein the
particulars of the tax arrears and sum payable towards full and final settlement of
the tax arrears and the assessee paid an amount of Rs. 13,72,700/-by challan as
directed in the said certificate and intimated the fact of such payment to the
designated authority. The designated authority then issued a certificate for full and
final settlement of tax arrears under Section 90 (2) of the Finance (No.2) Act,
1998 in Form No.3 on 28.4.1999,

4.  The Tribunal, after hearing learned counsel for the parties and after referring
to the authorities cited by learned counsel for the parties held in its order dated
26.11.2001 that notwithstanding the provisions of sub-section (4) of Section 90 of
the Finance (No.2) Act, 1998, it will have to decide the preliminary question raised
by the Department that the appeal filed by the assessee was not maintainable. In
the order dated 26.11.2001, the Tribunal, however, did not accept the contention of
the Department that the assessee not having paid the tax on'the return income, the
appeal was not maintainable in view of the provisions of Section 249 (4) of the
~ Act. But the Tribunal held in the said order that since the assessee had given his
consent to the assessment order, it had lost the right to appeal against the said

assessment order and hence the appeal filed by the Assessee was not competent

and void ab-initio. In the said order dated 26.11.2001, the Tribunal also observed
that the assessee had no right to appeal and thus, the appeal shall be tréated to have
never been filed and the Department is free to take action against the assessee.

5. Thereafter, the assessee filed an application under Section 254 (2) of the
Act for correction of the said order dated 26.11.2001 of the Tribunal and the

ground taken in the said application filed by the assessee was that under sub-section
(4) of Section 90 of the Finance (No.2) Act, 1998, the appeal should have been

k)
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treated to have been withdrawn on the day on which the designated authority passed
the order tinder sub-section (2) of Section 90 of the Finance (No.2) Act, 1998 i.e.
78.4.1999 and that the Tribunal in passing the order dated 26.11.2001 to the effect
that the appeal of the assesce was not competent and void ab initio and is to be
treated to have never been filed, exceeded its jurisdiction. The said application
under Section 254 (2) of the Act was registered as M.A. No.8 /IND/2003 and
after hearing learned counsel for the parties at length, the Tribunal allowed the said
M_.A. by the impugned order dated 16.1.2004 and substituted paragraphs 10 to 12

of its appellate order dated 26.11.2001 ‘with new paragraphs 10 and 11 holding that

as the assessee had opted for KVSS 1998 and had paid the taxes settled thereunder,
the appeal has to be treated as dismissed. w7

6. In a separate appeal filed by the Department against the said order dated
16.1.2004, we have today delivered an order holding that the aforesaid order dated
16.1.2004 passed by the Tribunal was outside the scope and purview of Section
254 (2) of ‘the Act which was confined only to rectification of any mistake apparent .
from the record and have set aside the said order dated 16.1.2004 of the Tribunal.
Since we have set aside the order dated 16.1.2004, the appellate order dated
26.11.2001 will now come into force. This appeal of the assessee is against the
said appellate order dated 26:11.2001 of the Tribunal.

"% Atthetime of admission of this appeal on 24.7.2002, the Court had formulated

the following substantial questions of law for decision:

(1) Whether the appellate Tribunal erred in-law in hearing and
deciding the appeal on'merit even when order under sub-section
(2) of Section 90 of the KVSS, 1988 was passed as the appeal in
that situation shall be deemed to have been withdrawn as provided
under sub-section (4) of Section 907"

(2) Whether the Tribunal erred in law in considering the validity or -
the correctness of the certificate issued by the Commissioner under
sub-section (2) of Section 90 of the KVSS, 19987"

8.  Mr. Chaphekar; learned senior counsel for the appellant/assessee submitted
that sub-section (4) of Section 90 of the Finance (No.2) Act, 1998 expressly
provided that where the declarant has filed an appeal against the order or notice
giving rise to tax arrears before any authority’ or Tribunal or Couirt, then
notwithstanding anything contained in any provisions of any law for the time being
in force, such appeal 'shall be deemed to have been withdrawn on the day on which
the order referred to in sub-section (2) is passed'. He submitted that in the present
case, the appellant/asessee had availed the settlement provisions under the KVSS
tlyontained in Chapter IV of the Finance (No.2) Act, 1998 and after the settlement
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was made, the assessee had paid the sum determined by the designated authority
- within 30 days of the passing of the order and had intimated the fact of such
payment to the assessing authority along with proof thereof and the designated

authority had thereupon issued the certificate to the assessee on 28.4.1999 under -

sub-section (2) of Section 90 of the Finance (No.2) Act, 1998 and, therefore, as
per the provisions of sub-section (4) of Section 90 of the Finance (No.2) Act,
1998, the appeal of the assessee before the Tribunal is deemed to have been
withdrawn on 28.4.1999, He submitted that once an appeal is filed, it is to'be treated
as an appeal and the ineffectiveness, incompetency and merits of the appeal are

not taken into account for the purpose of finding out as to whether the appeal had

been filed and was pending before the concerned authority. He submitted that this

view has also been taken by the Supreme Court while interpreting the provisions of

sub-section (4) of Section 90 of the Finance (No.2) Act, 1998.

9. Insupport of the aforesaid submissions, Mr. Chaphekar cited the decisions
of the Supreme Court in Union of India and others v. Onkar Kanwar and
others', Dr. Mrs. Renuka Datla and others v. Commissioner of Income Tax
and another® and Commissioner of Income ‘tax v. Shatrusailya Digvijaysingh
Jadeja® . He finally submitted that in view of clear provisions of Section 90 (4) of
the Finance (No.2) Act, 1998 and the decisions of the Supreme Court cited by him,
this Court should hold that the appeal of the assessee pending before the Tribunal is
deemed to have been withdrawn with effect from 28.4.1999 and accordingly, answer
the two substantial questions of law formulated by the Court by order dated
24.7.2002. : .

10. Mr. RL. Jain, learned senior counsel for the Department, on the other hand,
submitted that since the assessee had disclosed the income of Rs, 30, 50,000/ in its

revised return and the assessment was made on the basis of such revised retum,

the assessment order was really a consent order. He stibmitted that under Section
- 253 of the Act, any assessee aggrieved by an order, may appeal to the Appellate
Tribunal against such order. He argued that in this case since the order of assessment
had been passed on consent of the assessee, the assessee is not aggrieved by the
assessment order and hence cannot file any appeal against the assessment order
before the appellate Tribunal and, therefore, the appeal was void ab initio and was
not competent and the question of treating the void appeal as withdrawn with
effect from 28.4.1999 does not arise. He further submitted that there is clear provision
 in the first Proviso to sub-section (1) of Section 90 of the Finance (No.2) Act, 1998
that where any material particular furnished in any declaration is found to be false
by any authority at any stage, it would be presumed as if the declaration was never
made and all the consequences under the direct tax enactment or indirect tax

(1) (2002) 258 TTR 761 (SC) *  (2)(2003) 259 ITR 258 (SC)  (3) (2005) 277 ITR 435 (SC)

Al
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enactment under which the proceedings against the declarant are or were pending
shall be deemed to have been revived. He submitted that in this case, the assessee
does not appears to have furnished all the material particulars and, therefore, the
designated authority should be at liberty to take action in accordance with the said -
Proviso to sub-section (1) of Section 90 of the Finance (No.2) Act, 1998.

11. In this appeal we are not called upon to decide as to whether the material
particulars furnished with the declaration by the assessee under Section 90 of the .
Finance (No.2) Act, 1998 were false or as to whether the designated authority was
entitled to take any action in accordance with the said Proviso to sub-section (1) of

. Section 90 of the Finance (No.2) Act, 1998. Hence we refrain from. pronouncing

any opinion on the said contention raised by Mr, Jain, leamed counsel for the
Department. Ail that we have been called upon to decide in this appeal is whether
the appeal of the assessee before the Tribunal against the assessment order was
said to be pending at the time the order under sub-section (2) of Section 90 of the
Finance (No0.2) Act, 1998 was issued by the designated authority to the assessce
and if so, whether such an appeal stood withdrawn when such an order was issued
under sub-section (2) of Section 90 of the Finance (No.2) Act, 1998 by the designated
authority. i

12.  Section 90 of the Finance (No.2) Act, 1998 is quoted herein below:

' 1190, Time and manner of payment of tax arrear-

1. Within sixty days from the date of receipt of the declaration
under section 88, the designated authority shall, by order, determine
the amount payable by the declarant in accordance with the
provisions of this Scheme and grant a certificate in such form as
may be prescribed to the ‘declarant setting forth therein the
particulars of the tax arrear and the sum payable after such
determination towards full and final settlement of tax arrears: -

Provided that where any material particular furnished in the
declaration is found to be false, by the designated authority at any
stage, it shall be presumed as if the declaration was never made
and all the consequences under the direct tax enactment or indirect
tax enactment under which the proceedings against the declarant
are or were pending shall be deemed to have been revived:

Provided furtheér that the designated authority may amend the
certificate for reasons to be recorded in Wwriting.

2. The declarant shall pay the sum determiend by the designated
" authority within thirty days of the passing of an order by the
designated authority and intimate the fact of such payment to the
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designated authority along with proof thercof and the designated
* authority shall thereupon issue the certificate to the declarant.

3. Every order passed under sub-section (1), determining the sum
payable under this Scheme, shall be conclusive as to the matters
stated therein and no matter covered by such order shall be reopened
n any other proceeding under the direct tax enactment or indirect
tax enactment or under any other law for the time being in force,

4. where the declarant has filed an appeal or reference or a reply
to.the show cause notice against any order or notice giving rise to
the tax arrear before any authority or tribunal or court, then,
notwithstanding anything, contained in any other provisions of any
law for the time being in force, such appeal 6r reference or reply
shall be deemed to have been withdrawn on the day on which the
order referred to in sub-section (2) is passed;

Provided that where the declarant has filed a writ petition or appeal
or reference before any High Court or the Supreme Court against
any order in respect of the tax arrear, the declarant shall file an
application before such High Court or the Supreme Court for
withdrawing such writ petition, appeal or referénce and after
withdrawal of such writ petition, appeal or reference with the
leave of the Court, furnish proof of such withdrawal along with
the intimation referred to in sub-section (2)."
13.  Sub-sectiori (2) of Section 90 of the Finance (No.2) Act, 1998 quoted above
provides that the declarant shall pay the sum determined by the assessing authority
within thirty days of the passing of an order by the designated authority and
intimate the fact of ~such payment to the designated authority along with proof
thereof and the designated authority shall thereupon issue the certificate to the
assessee. It is not disputed before-us that the aforesaid provisions of sub-section
(2) of Section 90 of the Finance (No.2) Act, 1998 have been complied with and
that upon compliance of the said provisions of sub-section (2), the designated
authority had in fact issued a certificate to the assessee on 28.4.1999. Sub-section
* (4) of Section 90 of the Finance (No.2) Act, 1998 quoted above provides infer-
alia that where the declarant has filed an appeal against an order or notice giving
rise to tax arrars before any Tribunal, then notwithstanding anything contained in
any other provisions of any other law for the time being in force, such appeal shall
be deemed to have been withdrawn on the day on which the order referred to in
sub-section (2) of Section 90 of the Finance (No.2) Act, 1998 is passed. While, the
case of the assessee is that the assessee had filed such an appeal before the
Tribunal and such appeal was pending before the Tribunal on 28.4.1999 when the

)
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order under sub-section (2) of Section 90 of the Finance (No.2) Act, 1998 was
passed, the case of the Department, on the other hand, is that such an appeal conld
not have been filed by the assessee against the order of assessment which was
made on the concession of the assessee.

14. In Dr Mrs. Renuka Datla and others (supra) cited by Mr. Chaphekar, a
modified demand was raised on the assessee pursuant to the orders passed by the
CIT (Appeals) and such a modified demand was not paid by the assessce on the
date when the declaration was filed and the Supreme Court held that whether the
modified demand is a result of concession or otherwise is not relevant consideration
for the purpose of Section 87(m) of the Finance (No.2} Act, 1998 which defines
the expression tax arrears" for the purpose of KVSS: The Supreme Court further
held that tax arrears in respect of which an appeal is pending would be entitled to
the benefit of the KVSS and further, if an appeal is pending, it is not for the
designated authority to question the possible outcome of the appeal nor for the .
High Court to hold that the appeal was sham, ineffective and infructuous. Relevant
portion of the judgment of the Supreme Court is quoted herein below:

n .. It is not in dispute that the modified demand was not paid by
the appellant on the date when the declaration was filed. Whether
the modified demand is as a result of concession or otherwise is
not a relevant consideration for the purposes of section 87 (m).
The section itself maks no such distinction between a conceded
demand and any other for the purposes of the Scheme. Section 87

 (f) appears to fortify the position by the definition of 'disputed tax'
as the total tax determined and payable in respect of an assessment
year under any direct tax enactment but which remains unpaid as
on the date of making the declaration under section 88'. The word
'determined’ is not qualified by the process by which the
determination is made. ’

However, not all 'tax arrears' under Section 87(m) are entitied
tothe benefit of the Scheme. If no appeal, etc. is pending in respect
of the tax arrears, the benefit of the Scheme is not available under
section’ 95 (i) (c). If an appeal, etc. is pending , it is not for the
designated authority to question the possible outcome of the appeals,
nor for the High Court to hold that the appeal was 'sham/,
'‘ineffective’ or 'infructuous’ as it has."........

15. Following the aforesaid decision of the Supreme Court in Dr. Mrs. Renuka
Dalta and others (supra), the Supreme Court again held in CIT v. Shatrusailya
Digvijaysingh Jadeja (supra) that the object of the KVSS was to recover taxes
in lot in pending litigations and if an appeal was pending on the date of filing of the
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declaration, it was not open to the designated authority to hold that the appeal was
sham, ineffective or infructuous. Relevant portions of the said judgment of the
Supreme Court in CIT v, Shatrusailya Digvijaysingh Jadeja (supra) are quoted
herein below:

"On the question of law, leamned counsel jnvited our attention to
section 95 (i) (c) and submitted that the Scheme was a code by
itself; that the object of the scheme was to recover the taxes locked
in the pending litigation and for the purposes of the applicability of
the scheme, appeals, references, revisions, writ petitions pertaining
to the tax cases were all put at par under section 95 (i) (c) of the
Scheme. It was urged on behalf of the assessee that if a revision
or an appeal was pending on the date of the filing of the declaration -
under the Scheme, it was not open to the DA to hold that the appeals/
revisions were sham, ineffective or infructuous. In this connection,
reliance was placed on the judgment of this Court in the case of
" Dr Mrs. Renuka Datla v. CIT?,

The basic point which we are required to consider in this case
is the meaning of the word 'pending' in section 95 (i) (c) of the said
Scheme." '
" . Inthe case of Dr Mrs. Renuka Datla (supra), this Court -
has held on interpretation of section 95 (i)} (c) that if the appeal or
revision is pending on the date of the filing of the declaration under
section 88 of the Scheme, it is not for the DA to hold that the
appeal/revision was 'sham', 'ineffective' or 'infructuous' as it has."
16. In the aforesaid judgment in CIT v. Shatrusailya Digvijaysingh Jadeja
(supra), the Supreme Court has also relied on its decision in Raja Kulkarni v.
State of Bombay (supra) and has held that all that is to be considered is as to
whether the'appeal was pending and there was no need to introduce the qualification
" that it should be a valid or a competent appeal.. The relevant paragraph of the said
Judgment of the Supreme Court is quoted herein below :- .

"'In the case of Raja Kulkarni v. State of Bombay?, this Court
laid down that when a section contemplates pendency of an appeal,
what is required for its application is that an appeal should be pending
and in such a case there is no need to introduce the qualification
that it should be valid or competent. Whether an appeal is valid or
+ competent is a question entirely for the appellate court before whom'
the appeal is filed to decide and this determination is possible only
after the appeal is heard but there is nothing to prevent a party "(i)
" (1) (2003) 259 ITR 258 (2) AIR 1954 SC 73; [1953-54] 5 FIR 677 .
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from filing an appeal which may ultimately be found to be

incompetent e.g. When it is held to be barred by limitation. ‘From

the mere fact that such an appeal is held to be unmaintainable on

any ground whatsoever, it does not follow that there was no appeal

pendmg before the Coi
17. Cons1denng the aforesaid declsions of the Supreme Court, we have no doubt
in our mind that as on 28.4.1999 when the order under sub-section (2) of Section
90 of the Finance (No.2) Act, 1998 was passed by the designated authority, the
appeal of the assessee was pending before the Tribunal and as per the provision of
sub-section (4) of Section 90 of the Finance (No.2) Act, 1998, the said appeal is
deemed to have been withdrawn on 28.4.1999. '
18. 'We accordingly answer both the substantial questions of law in the positive
and in favour-of the assessee and allow the appeal of the assessee.

Appeal allowed.

WRIT PETITION
Before Mr. Justice Dipak Misra & Mr. Justice 8.C. Sinho
14 November, 2006.
SIDHARTH .... Petitioner*
v. .
SMT. KANTA BAI ' .... Respondent

. A.Hindu Marriage Act, (XXV of 1955) - Sections 23(2), 24 - Maintenance
Pendente Lite - Grant of maintenance péndente Lite is an incidental

| and ancillary relief - Can be granted without taking up the

| proceedings for reconciliation as contemplated under Section 23(2).

| . _ (Para 27)

B. Hindu Marriage Act, (XXV of 1955) - Section 24 - Maintenance Pendente
Lite can be granted even in a proceeding for setting aside exparte
decreé and restoration of original suit. (Para 27)
C. Hindu Marriage Act; ( XXV of 1955) - Section 23(2) - Any relief - Would
‘only mean substantial relief and does not include an incidental and
ancillary relief, (Para 27)
Dwelling upon various aspects, we proceed to state our conclusions as follows:

(i) Section 24 of the Act fundamentally deals with an ancillary or
. incidental relief and is an enabling provision to empower either of
the spouses to put forth the defenses in the main proceeding.

* W.P. No.15341/2005 (J)
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(@) Section23(2) and Section 24 co-exist in harmony and in fact
if the context and subject matter are appreciated in proper
perspective, there is no anomaly in between the two provisions.

(i) Section23(2)is not mandatory and does not operate in absolute
terms.

(iv} ' Any order passed without compliance under Section 23(2) as
has been held in the case of Dharmendra Kumar (supra) would
be an irregular and not in illegality

(v) An order under Section 24 can always to be passed without
taking steps for bringing out reconciliation under Section 23(2) of
the Act for the timing to make efforts for reconciliation is in the
discretion of the Cout.

(vi) Grant of pendente lite maintenance under Section 24 of the
~ Act is not to be construed in a narrow compass as the Court has

jurisdiction to pass the order arises at the stage of institution of

proceedings and continues till the proceedings is concluded.

(vii) The maintenance and the entitlement under Section 24 of the
Act can be made available even in a proceeding pertaining to setting
aside of an exparte decree and restoration of the main suit.

(vit) The judgment delivered in the case of Kesav Rao (supra)
does not lay down the correct law and any judgment following the
said decision should be deemed not to have lay down the law
correctly.

(ix) .'Any relief' that has been used in Section 23(2) would not
cover an incidental and ancillary relief during the proceeding as
that has to be construed in broader canvass and would include only
substantive relicf and further if there is non compliance of the same,
it would amount to an irregularity and not an illegality and such
irregularity is rectifiable at the appellate stage and would not render
the judgment or an order a nullity.

(x) As we have concurred with the view rendered in the case of

Dharmendra Kumar (supraj, there is no need to refer the matter

to a larger bench. (Para 27)
Cases referred.

Dharmendra Kumar Ramswaroop Sharma v. Pushpadevi W/o

Dharmendra Kumar, 1995 MPLJ) 555, Raj Krushna Bose v. Binod Kanungo &

ors.; AIR 1954 SC 202, Anwar Hasan Khan v. Mohd. Shafi & ors.;(2001) 8
SCC 540, Commissioner of Income Tax v. Hindustan Bulk Carries;(2003) 3
SCC 57, Calcutta Gujrati Education Society and another v. Calcutta Municipal
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Corporation & ors.; (2003) 10 SCC 533, Shri Balganeshan Metals V.
Shanumugham Chetty, (1987).2 SCC 707, Admmzstrator Municipal Committee
Charkhi Dadri and anr. v. Ramji Bagla & ors.; (1995) 5 SCC 272, Owners and
Parties interested in M.V, "Vali Pero v. Fernandeo Lopez & ors; AIR 1989 SC
2206, Salem Advocate Bar Association T.N. v. Union of India ; (2005) 6 SCC
. 344, Kailash v. Nankhu & ors.; (2005) 4 SCC 480, Smt. Janki Bai v. Prem Narayan
Kushwaha; W.P. No.2480/2005, Amarjeet Kaur v. Harbhajan Singh & anr.;
(2003) 10 SCC 228, Dr. Suresh Kumar Verma v. Smt. Hemlata Verma; 2001(1)
MPHT 384, Dawarka Prasad v. Krishna Devi; 1986 JLI 179 Yogini Tiwari
(Smt.) v. Basant Kumar Tiwari; 1996 (1) MPWN 155; Smt. Dipti Ghosh v. Swapan
Kumar Ghosh; AIR 1991 Calcutta 414, Madan Lal v.Meena; AIR 1988 Punjab
"and Haryana 31, Bhuvneshwar Prasad Sharma v. Dropta Bai;1963 MPLJ 346,
Leelawati v. Ram Sewak;, AIR 1979 Allahabad 285, Raj Rani v. Harbans Singh
Chhabra, AIR 1972 Patna 392, Jivubai v. Nangapa Adrzashappa Yadwad, AIR
1963 Mysore 3.

Case Dissented with.
Kesavrao v. Tihalibai, 2003(1) MPHT 5 (NOC)

PK. Asati, for the petitioner.
Alok Aradhe, amicus curaie.
Cur. adv. vult.
ORDER

The ° Order: of the Court was’ delivered by
Dreak Misra, J :-Invoking the extraordinary and inherent jurisdiction of this Court
under Article 227 of the Constitution of India the petitioner has called in question
the defensibility and tenability of the orders dated 24.1.2004 and 13.8.2006 passed
. bythe leamed IInd Additional District Judge, Chhindwara in Civil Suit No. 81-A/04,

" Annexure P35, and prayed for issue of writ of certiorari for quashment of the
same. The writ petition was placed before the learned Single Judge for grant of
necessitous telief on the substratum that the learned Iind Additional District Judge,
Chhindwara has erroneously directed the ptitioner-husband to pay a sutn of Rs.
1.000/- by way of interim maintenance from the date of the order and Rs. 1000/- -
towards litigation expenses and to pay expenses of .each hearing day on the basis
of application preferred under Section 24 of the Hindu Marriage Act, 1955 (for
brevity, 'the Act;). It is worth mentioning that the second order dated 13.8.2005,
was an application for review of the original order, which had faced rejection.

2. Before the learned single judge, it was contended by the husband-petitioner
that the Court below has fallen into grave error by allowing interim maintenance
and litigation expenses without making any endeavour for reconciliation at the first
instance as contemplated under Section 23(2) of the Act which is mandatory in
nature and hence, the order passed by him is nothing less than a sanctuary of
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errors. To bolster the aforesaid submission, reliance was placed on the decision

rendered by a Jearned Single Judge of this Court in the case of Kesavrao v.
Tihalibai', wherein it had been held that the provisions enshrined under Section
23(2) of the Act are mandatory Learned Single Judge hearing the writ petition
was prima facie of the view that Section 23(2) would not get attracted for grant of
maintenance pendente lite and expenses of proceedings and an order passed

_under Section 24 of the Act does not tantamount to grant of any relief to either of
the spouses inasmuch as such a grant fundamentally is an arrangement. Being of
this view, learned single judge -recommended for reconsideration of the view
expressed in the decision rendered in the case of Kesav Rao (supra). That is how
the matter has been placed before us. -

3.  Atthe very outset, It is seemlyto statethatpiiorto the law laid down in the
case of Kesav Rao (supra), another learned singlé Judge in the case of Jagdish
Chandra Kulshrestha v. Pramod Kumari?, had expressed the opinioti that the
language employed in Section 23(2) makes it mandatory and order granting interim
maintenance passed without first making an effort of reconciliation is unsustainable.
A Division Bench of this court had the occasion to consider the provision contained
in sub Section 23(2) and 24 in the case of Dharmendra Kumar Ramswaroop
Sharma v. Pushpadevi w/o Dharmendra Kumar®, whereby the Division Bench

overruled the decision rendered in the case of Jagdish Chandra Kulshrestha '

(supra) and came to hold that the Court is not disabled from attempting reconciliation
before passing an order under Section 24 if it appears to the Couit that the position
of the parties is such that it would be appropriate to attempt reconciliation at that
_stage, but, the failure of the Court to make an attempt to bring about the reconciliation
of the partics before passing an order under Section 24 of the Act does not make.
the order illegal. The Division Bench further expressed the opinion that the failute
to observe the said requirement is an irregularity and not an illegality, forthe prcmsxon

" engrafted under Section 23 (2) is neither mandatory nor absolute.

4. Mt PK Asati, leamed oounsel for the petitioner has submlttedthat the decision

rendered in the case of Dharmendra Kumar (supra) requires reconsiderations by

a larger bench inasmuch as the Division Bench while expressing the opinion that
the order would not be illegal but an irregular one, has really not appreciated the
language employed in the statute and the manner of enjoinment inherent therein
has placed an artificial meaning by taking recourse to mterpretauve method which
is impermiissible. Learned counsel has submitted that the marriagé has its own
sacrosanctity and if reconciliation is not tried to be achieved and an application
under Section 24 of the Act is entertained, the possibility of reconciliation would be
marginalized, and in fact, it would frustrate the object of the provision engrafted

under Section 23(2) of the Act. It is urged by Mr. Asati that the terms 'any' and

(1) 2003(1) MPHT 5 (NOC) ' (2) 1993 MPIR 455 (3) 1995 MPLJ 555 _
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'first instance' employed in Section 23(2) have to be strictly construed and there is

" no room to escape from the interpretation in 'stricto sensu'. It is his further

submission that if an application under Section 24 of the Act is entertained and
allowed the beneficiary, either of the spouses, would. indulge in subterfuges to
procrastinate the proceeding which is contrary to the spirit of the enactment. Learned
counsel contended that a judge who decides matrimonial issues has a different role
than the authority who has been empowered to bring in conciliation under the industrial
disputes Act, 1947, for the first enactment deals with a sensitive human problem, a
concern of a sensitized collective whereas the second statute basically deals with
the industrial disputes. Therefore, submitted Mr. Asati, pnmary steps with regard to
the reconciliation have to be given paramountacy prior to determination of
maintenance and litigation expenses, It is his further submission that the Parliament
in its wisdom has used the word 'shall' and there being no ambiguity, it has to be
treated mandatory for all purposes. It is propounded by him that it will be an anathema
to the concept of term 'relief' as used in Section 23(2) if it is treated or regarded as
an arrangement as that can never be the intention of the Legislature.

5. Mr. Alok Aradhe, learned amicus curiae assisting the Court subnntted that
if the anatomy of the Act is scanned in proper perspective, it would-be luminescent
that two categories of reliefs are permissible, namely, substantive reliefs and incidental
or ancillary reliefs. The reliefs which are envisaged under Section 9, 10, 11 and 13
are substantive or primary reliefs and the relief granted under Section 24 would fall
in the second category. Submission of leamned friénd 6f the Court is that Sections
23(2) and 24 have to be read harmoniously kecping in view the purpose of legislation,
the text and the context, and unless such harmonious and purposive construction is
placed on both the provisions it would defeat the object of the statute. Mr. Aradhe
further contended that the terms used in the provision 'shall' and ‘any', per se,
would not make the provision mandatory in the absence of any concomitant
consequences prescribed therein. It is proponed by hiin that the word 'any' in all
circumstances does notinclude all and can be read in a restricted manner depending
on the context, the’subject matter of the statute and the purpose behind the legislation.

Learned counsel further submitted that Section 24 has its own purpose and it is an

. enabling provision t empower either of the spouses to survive and contest the

litigation and unless there is conferral of benefit of economic ability to contest, if
deserving, there would be mockery of justice and a proceeding under the Act
seeking substantial relief would be an apology for real adjudication and the conception
of fairness of adjudication especially in the backdrop nature of the lis involved
shall pale into insignificance and reach an abysmal state. It is urged by him that
purposive construction and harmonious reading of both the provisions should be the
warrant to subserve the cause of justice and achieve the infent of the Legislature.
Learned friend of the Court has invited our attention to many citations to which we
shall refer to them at the appropriate stage. -
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6. Sectnon 23 deals with the decree mproceedmgs Section 23 (2) reads as under:

"(2) Before proceeding to grant any relief under this Act, it shall
be the duty of the Court in the first instance, in every case where it
is possible so to do consistently with the nature and circumstances
of the case, to make every endeavour to bnng about a reconmhatlon
between the parties:

 Provided that nothing contained in this sub-sectmn shall apply
to any proceeding wherein relief is soight on any of- the grounds
specified in Clause (ii), clause, (iii), clause (iv) clause (v), clause
(vi) or clause (vii), of sub-section (1) of Section 13."
7.  Section 24 deals with the maintenance pendente lite and expenses of
proceedmgs We reproduce the said provision:

""24. Maintenance pendente lite and expenses oi' JPproceeding.-

Where in any proceeding under this Act it appears to the Court * '
that either the wife or the husband, as the case may be, has no
independent income sufficient for her or his support and the
necessary expenses of the proceeding, it may, on the application
of the wife or the husband, or the respondent to pay to the petitioner

the expenses of the proceeding, and monthly during the proceeding
such sum as, having regard to the petitioner's own income and the
income of the respondent; it may seem to the court to be reasonable:

Provided that the application for the payment of ‘the expenses
of the proceeding and such monthly sum during the proceeding,
shall, as far as possible, be disposed of within sixty days from the
date of service of notice on the wife or the husb'and, as the case
may be."
8.  Onareading of Section?24, nlsmamf&stthatthe Courthas a duty to scrutinize
if any of the spouses hias no independent income sufficient for her or his support
and the necessary expenses of the proceedings, on being satisfied it may durect
payment of expenses of the proceedmgs and .such monthly sum during the
proceeding, regard being had to the own income of -the parties as it may seem
reasonable to do.’

9. . Submission of Mr. Aradhe is that though the words used are 'any refief
which may apparently include a relief under Section 24, yet it should not be so
understood, for the purposes are different and in any case both the provisions must
be allowed to harmoniously: co-exist to serve the purpose. In this regard, he has
commended us to the decisions rendered in the cases of Raj Krushna Bose v.
Binod Kanungo and ors.' | Anwar Hasan Khan v. Mohd. Shafi and ors?,

(1) AIR 1954 SC 202 _ (2) (2001) 8 SCC 540
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Commissioner of Income Tax v. Hindustan Balk Carriers', Culcutta Gujrati
Education Society and another v. Calcutta Municipal Corpn. and others®.

10, In the case of Raj Krushna Bose (supra), S.R. Das, J. (as his Lordship.
then was). speaking for the Constitution Bench expressed the view that when there
is head on clash between the two provisions in a statute, it is the duty of the Court
to construe provisions which appear to be in conflict to. avoid the conflict. '

11.  Inthe case of Anwar Hasan (supra) their Lordships have held as under:

"8, It'is settled that for interpreting a particular provision of an
Act, the import and effect of the meaning of -the words and phrase
used in the statute have to be gathered from the text, the nature of
the.subject-matter and the purpose and intention of the statue. It is
a cardinal principle of construction of statue that effort should be
made in construing its provisions by avoiding a conflict and adopting
a harmonious construction. The statute or rules made thereunder
should be read as a whole and one provision should be construed
with reference to the other provision to make the provision

~ consistent with the object sought to be achieved. The well' known
principle of harmonious construction is that effect should be given
to all the provisions and a construction that reduces one of the
provisions to a "dead letter" is not harmonious construction. With
respect to law relating to interpretation of statutes this Court in

~Union of India v. Filip Tiago De Gama af Védem Vasco De
Gama-" held

"16:The paramount object in statutory mtelpretatlon is to discover
what 'the legislature intended. This intention is primarily to be
dscertained from thé text of enactment in question. That does not
mean the text is to be construed merely as ‘a piece of prose, without
reference to its nature or purpose. A statute is neither a literary
_ text nor a divine revelation. 'Words aré certainly not crystals,
transparent and unchanged' as Mr. Justice Holmes has wisely and
properly wamed. (Towne v. Eisner) Learned Hand, J., was equally
emphatic when he said: Statutes should be construed, not as
theorems of Euclid, but with some imagination of the purposes
which lie behind them.' (Lenigh Velley Coal Co. v. Yensavage)"

12.  Inthe case of Hindustan Bulk Carriers (supra), Arijit Pasayat, J. speaking
for the Bench has expressed the opinion as under:

"4, A construction which reduces the statute to a futility has to be
avoided. A statute or any enacting provision therein must be so

(1) (2003) 3 SCC 57 (2).(2003) 10 SCC 533. (3) (SCC p. 284, para 16)
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consl:rucd as to make it effective and operative on the prmclple
expressed in the maxim ut res magis valeat quam pereat ic. a
liberal construction should be put upon written instruments, so as to
uphold them, if possible, and carry into effect the intention of the
parties. [See Broom's Legal Maxims (10" Edn.), p. 361, Craies on
statutes (72°Edn.), p.95 and Maxwell on statutes (11%Edn.), p.22]

15. A statute is-designed to be workable and the interpretation -
thereof by a court should be to a secure that object unless crucial
omission ‘or clear direction makes that end unattainable. (See
Whitney v. IRC AC at p. 52 referred to in CIT v. S- Teja Singh
and Gursahai Saigal V. CIT\) ' ' _
16. The courts will have to reject that construction which will defeat
the plain intehtion of. the legislation even though there may be
‘some inexactitude in the' language used: (See Salmon v. Duncombe
AC at p. 634, Curtis v. Stovin referred to in.S. Teja Singh case)

_ 17. Ifthe choice is between two interpretations, the narrower of
which would fail to achieve the manifest purpose of the legislation,
we should avoid a construction which would reduce the legislation

" to futility, and should rather accept the bolder construction, based

- on'the view that Parliament would legislate only for the purpose of
bringing about an efféctive result. (See Nokes v. Dancaster
Amalgamated Collierics referred to in Pye v. Minister for Lands °
for NSW.) The principles indicated in the said cases were reiterated
by this Court in Mohan Kumar Singhania v. Union of India."

13. " Inthe case of Calcutta Gujarati Education Society (supra), their Lordships
while dealing with the concept of rule of reading down a provision of law observed
that it is a rule of harmonious construction in a different name. It is resorted to
" smoothen crudities and ironing out the creases found in a statute to make it workable.
It is further ruled therein that the said principle is to be used keepmg in view the
scheme of the statute and to fulfill its purposes.

14.  Submission of Mr. Aradhe is that both the prov1510ns have to harmonised to
avoid a head on clash and also to achieve the purposive effect of the leglslatlon
Incrementing the aforesaid submission, learned counsel has submitted that the
language employed in both the provisions are not such which ostracize harmonization.
It is urged by him that the word, 'any' should not be allowed to govern and cover all
spectrums. or kinds of reliefs. Learned counsel has also submitted that Section 23
.deals with decree in proceedings and the relief granted under Séction 24 is not a decree.

15.  First we shall refer to the use of term 'any' and how the Apex Court has
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. dealt w1th such a term. In the case of Shri Balganeshan Metals v. Shanmugham

Chetty' , while interpreting the term 'any' the Apex Court in paragraph 18 has
" stated thus:

"18. In constnung Section 10(3) (c) it is pertinent to note that the
~ words used are "any tenant” and not "a tenant" who can be called

upon to vacate the portlon in his occupatlon The word y" has
the following meaning:

© some; one of many; an indefinite number. One mdlscnnnnately
of whatever kind or quantity.

Word "any" has a diversity of meanmg and may be employed :
_to indicate "all"or "every" as well as "some" or "one" and its. . -
meaning in a given statute depends uponthe context and the sub_]ect '
~matter of the statute. '

'It is often synonymous with "elther" "every” or "all". Its
eneralnymay be restricted by the context, (Black's Law chuonary
Sth Edn.)"

From the aforesaid’it is clear as day that the meamng of any'
would depend upon context. -

16.  The term ‘shall' submitted by Mr. Asati has to be regarded as the command
of the statute. It needs no special emphasis to state that the word 'shall' does not
always mean 'shall' or imperative, It may at time convey the sense of 'may’. In this
regard, we may fruitfully refer to the decision rendered in the case of Administrator,
Municipal Committee Charkhi Dadri and another v. Ramji Bagla and ors? ,
wherein it has been held that the absénce of provisions for consequence in case of
no-compliafice with the requirements would indicate directory nature despite the
use of word 'shall'. Mr. Aradhe has invited our attention to a three judge decision of
the Apex Court in the case of Owners and Parties interested in M.V " Vali
Pero" v. Fernandeo. Lopez and others?, wherein, it has been held as under:

.+ "21. Tt would suffice to refer only to the decision in Ganesh Prasad
Sah Kesari v. Lakshmi Narayan Gupta®. The word 'shall' was .
used therein in connection with the Court's power to strike off the

" defence against ejectment in a suit for eviction of tenant in case of
default in payment of rent. This Court construed the word 'shall' in

. that context as directory and not mandatory since such a construction
would advanée the purpose of enactment and prevent miscarriage
of justice. In taking this view, this Court was impressed by the fact
that the default attracting the drastic consequence of stnkmg out

(1) (1987) 2 SCC 707 (2) (1995) 5 8CC 272
(3) AIR 1989 SC 2206 i (4) (1985) 3 SCR 825= (AIR 1985 SC 964)
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defence may be only formal or technical and unless the provisions
was treated as directory, it would render the Court powerless éven
where striking out the defence may result in miscarriage of justice.
We may refer to a passage from Grawford on 'Statutory .
Construction' which was quoted with approval in Govindlal
Chagganlal Patel v. Agricultural Produceé Market Committee,
Godhara' and relied on in its decision. The quotatxon is as under
(at p. 267 of AIR): -

"The question as to whether a stature is mandatory or directory
depends upon the intént of the legislature and hot upon the language
in which the intent is clothed. The meaning and intention of the
legislature must govern and these are to be ascertained, not only
from the phraseology of the provisions, but also while considering
its nature, its design and the consequences which would follow
from construing it the one way or the other.” .

17. Inthe case of Salem Advocate Bar Assoc:atzon T N v. Union of In«:z'ra2
mparagraph 20, it has been ruled thus:

"20. The use of the word "shall" in order 8 Rule 1 by itself is not
conclusive to determine whether the provision is mandatory or
directory. We have to ascertain the object which is required to be
served by this provision and its design and context in which it is
enacted. The use of the word "shall" is ordinarily indicative of
mandatory nature of the provision but having regard to the context -
in which it is used or having regard to the intention of the legislation,
the same can be construed as directory. The rule in question has to
advance the cause of justice and not to defeat it. The rules of
procedure are made to advance the canse of justice and not to
defeat it. Construction of the rule or procedure which promotes
justice and prevents miscarriage has to be preferred. The rules or
procedure are the handmaid of justice-and hot its-mistress. In the
present context, the strict interpretation would defeat justice."
18. Inthis regard, we may profitably refer to the decision rendered in the case of
Kailash v. Nanhku and ors.?, wherein their Lordships have laid down the dictum
that merely because a provision of law is couched in negative language implying a
mandatory character, the same is not without exceptions. The Courts, when called
upon to interpret the nature of the provision, may keeping in view the entire context
in which the provision came to be enacted hold the same to be directory though
worded in the negative form. :

(1) (1976) 1 SCR 451:( AIR 1976 SC 263)  (2) (2005) 6 SCC 344
(3) (2005) 4 SCC 480
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19. 'In view of the aforesaid pronouncement of law it is to be seen whether
Section 23(2) can ever be regarded as mandotory in absolute terms. In this regard,
it would be ‘apposite to notice certain decisions which relate to the concept of
maintenance pendente lite and expense under Section 24 of the Act. This Court in

Smt. Janki Bai v. Prem Narayan Kushwaha' has éxpressed the view as under:

> *13, In the case of Amarjeet Kaur v. Harbhajon Singh and another?,

their Lordships while dealing with the order of the High Court where

a condition was imposed while granting maintenance and litigation

expenses directed the court below to order for conducting the DNA

- test of the male child which is in custody of the petitioner with the
further rider that if the test goes against, the petitioner therein, -
should not be entitled to get any maintenance pendente lite for -
herseif, but would get maintenance for the girl child which was

_ fixed at Rs. 1,000/-per month. In that context, it was contended

" before the Apex Court that in the matter of grant of maihtenance,

" there is no impediment for the Court to irnpose a condition of the

nature and no exception could be taken to the course adopted by

- -the High Court. Their Lordships in paragraph 8 held as under:

"8. Section 24 of the Hindu Marriage Act, 1955 empowers the
court in any proceeding under the Act, if it appears to the court
that -either the wife or the husband, as the case may be, has no
independent income sufficient for her or his support and the
necessary expenses of the proceeding, it may, on the application
of any one of them order the other party to pay to the petitioner
‘the expenses of the proceeding and monthly maintenance as may
seem to be reasonable during the proceeding, having regard to also
the income of both the petitioner and the respondent. Once the
High Court, in this case, has come to the conclusion that the
appellant wife herein has to be provided with the litigation expenses
and monthly maintenance, it is beyond comprehensmn as to how,
de hors the criterian Iaid down in the statutory provision itself, the
Court could have thought of imposing an extraneous condition,
with a defanit clause whitch is like to defeat the very claim which
- has been sustained by the court itself. Considerations as to the
.ultimate outcome of the main proceeding after regular trial would
be wholly alien to assess the need or necessity for awarding interim
maintenance, as long as the marriage, the dissolution of which has
been sought, cannot be disputed, and the marital relationship of
husband and wife subsisted. As noticed earlier, the relevant statutory

(1) W.BNo. 2480 of 2005 '(2) (2003) 10 SCC 2238
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consideration being only that either of the parties, who was the .

‘petitioner in the application under Section 24 of the Act has no
independent income sufficient for her or his support for the grant
of interim maintenance, the same has to be granted and discretion
thereafter left with the court, in our view, is only with reference to

rcasonableness of the amount that could be awarded and not to-

impose any condition, which has self-defeating consequence.
Therefore, we are unable to approve of the course adopted by the
learned Single Judge, in this case.”

From the aforesaid pronouncement, it is. evmcible that their

Lordships while seanning the basic requirement of Section 24 of

the Act.have laid down that the relevant statutory consideration

" being only that either of the parties who was the petitioner in the
application under Section 24 of the Act has no independent income

sufficient for her or his support for grant of interim maintenance,

the same has to be granted and the discretion therefore left with

the Court is only with reference to the resonableness of the amount
that would be awarded and not to impose any condition which has
self-defeating consequence. It is worth noting here that in paragraph
9 of the said judgment their Lordships dealt with the condition
imposed, i.¢., conducting a DNA test and expressed no opinion on

" the legality and propriety of the court undertaking considerationat
the appropriate stage. Their Lordships only confined to the limited

aspect to the stage of awarding interim maintenance. It may lock
that imposition of the condition while granting maintenance
allowance can affect the provision thereof dlstmgmshmg but a
pregnance one, which their Lordshlps have categoncally and
unequivocally expressed the opinion with regard to the requirement
of statutory conditions. Their Lordships have used the words "the

relevant statutory conditions being only......." and in view of the .
aforesaid, I am disposed to think that no other condition can be
read into the provision to be added as a futuristic conditional one or .

a conviction. Their Lordships have restricted the discretion to
quantum, not to entitlement if the conditions precedent are proyed.
The submission made by the learned counsel for the respondent
that the conduct is a relevant fact and has to be taken into
consideration is de hors the provision, as Section 25 has been

couched in a differeit language than Section 24. Section 25 uses -
the phraseology ....... conduct of the parties and other

circumstances of the case". Such wordings are absent in the
provision and in the absence of the same, it would be encroaching

- [2007
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in the field of legislation to add the said concépts to it on the basis

that the Court has a discretion, more so, when the Apex Court has

expressed the view with regard 1o the limited discretion the Court

has. In view of the.constricted and restricted discretion on, the

broader expanse that has been built up and the edifice that is sought

to be pyramided by the learned counsel for the respondent have no
* legs to stand upon and bound to collapse.” :

20, * This Court in the case of Dr: Suresh Kumar Verman. Smt. Hemlata Verma®
after placing reliance on the decisions rendered in the cases of Dawarka Prasad
v:. Krishna Devi*,; Yogini Tiwari (Smt.) v. Basant Kumar Tiwari®, Smt. Dipti
Ghosh v: Swapan Kumar Ghosh*, and Madan Lal v. Meena®, expressed the
view in paragraph 6 as under: .

. "6..After bestowing my anxious con51dera110n to the submlssmns
raised by Mr. J.L. Mishra, I am of the considered view that the
‘language used in Section 24 of the Act has to be construed in a
purposive manner so. that, the purpose of the Legislature is
achieved. It cannot be said that the Legislature while using the ’
words any proceeding under this Act' intended to confine it only to
the substantive proceedings. The purpose of the aforesaid provision
is 1o provide financial assistance to the indigent spouses during
thier indigency. There is nothing under Section 24 of the Act to
suggest that there is prohibition against matrimonial Courts from
granting maintenance allowance when the main petition is not
pending. If such an interpretation is allowed it will only affect the
1interest of the spouse who is not in a position to maintain himself

. or herself, A nanower interpretation would frustrate the purpose
of the provision."

21. . Beit noted, in the aforesaid case, the cavil was that after the husbéind obtained
an ex parte'decree, non applicant-wife filed an application under Order 9 Rule 13
of the Code for setting aside the ex parte decree for divorce along with the application -
under Section 5 of the Limitation Act.-While the proceeding was pending, an
application under Section 24 of the Act was filed for grant of maintenance allowance

* and litigation-expenses, the same was entertained by the leamed tnal judge and this

Court refused to interfere in the civil revision.

22.  Mr. Aradhe has invited our attention to the decision in Bhuvneshwar Prasad
Sharma v. Dropta Bai®, wherein the learned Chief Justice expressed the opinion
that the object of Section 24.is clearly to enable the indigent spouse, who.has no
independent income sufficient for her or his support and for meeting the necessary.

(1) 2001 (1) MPHT 394  (2) 1986 JLT 179 . (3) 1596 (1) MPWN 155
(4) AIR 1991 Calcutta 414 - (5)AIR 1988 Punjab and Hacryana 31  (6) 1963 MPLJ 346
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expenses of the proceeding, to conduct her or his defence i in the proceedmg The

basis of an order under Section 24 is that the 3 $pouse applymg under Section 24 is '

without means. Thus, the emphasis was laid on the enablmg facet of provision.

23, Mr. Aradhe has also submitted that certain High Courts have held the provision
not to be mandatory. It is worth noting them In the case of Leelawati v. Ram
Sewak!, it has been held as under:

"The provisions of S. 23 (ii) are not absohite. Whlle imposing a
duty on the. Court to make every endeavour to bring about
reconciliation between the parties, a discretion is left to the Court. .
The duty of the Court is qualified and conditional by the phrase "in
Every case.......with the nature and circumstances of the case." A
decree for restitution of conjugal rights is a command issued by
the Court which i imposes an obligation on the respondent spouse to
* the case in which the decree is passed, to go and live with the other
" spouse and perform marital obhgatmn and when'a party bound by
+ such-a decree chooses not to perform his ot her part of the-
' obhgauon, it gives either party a right to apply for dissolution of
" marrriage. In a situation like this it would be a rare case where any
reconciliation between the parties can be brought about by the
Court where a petition for divorce is pending."

. 24. Inthe case of Raj Rani v. Harbans Singh (','hhabra2 a Division Bench has
expressed the view that even when no attempt has been made to bring about a

reconciliation between the parties under Section-23(2) of the Act, a decree of .

- judicial separation passed by the court below would not become invalid inasmuch

as endeavour can be made by the appellate.court. Be it noted, their Lordships
accepted thé view expressed in the case of. qubar V. Ningappa Adrishappa -

Yadwad®.

25. . Submission of M. Asati is that the wife.can proqrastmatq the. p'roceedmg
after obtaining interim maintenance and litigation expenses. Mr.- Aradhe, learned

, friend of the Court would submit.that such a facet cannot be taken aid-of to .

micrpret the statutory provision. The purpose of Section 24.as has been held by

many Courts submits Mr. Aradhe, is to enable either of the spouses to put fortha -
defence. In the casé of Dharmendra Kumar (supra), the Division Bench after

referring to the various prgvisions in paragraph 7 to 9 expressed the view asunder:

. "7. The scheme and the provisions of the Act would indicate that :
" the dominant legislative purpose underlying the Act is to tring about
certain desirable reforms in the Hindu Law relating to marriage.
*The. provisions reflect the concern of the legislature to promote
and preserve the institution of marriage and at the same ume

(1) AIR 1979 Allahabad 285 (2} AIR 1972 Patna 392, (3) AIR 1963 Mysore 3.
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hberahse the scope for securing matrimonial rehefs The legislature
while providing for matrimonial reliefs, has taken care to ensure

that the marital tie is not impuisively or indiscriminately severed.
"The matrimonial Court has been invested with manifold powers,

duties and functions which are necessary to effectuate the legislative

purpose. The legislature has also shown concern to ensure that the
forensic fight should be between equals since any fight between
unequals is likely to lead to-a distorted or unfair verdict. This is
sought to be achieved by Section 24 providing for mmntenance
pendente life and expenses of litigation. .

8. The order which the Court passes under Section 24 is not an
order granting relief in the matrimonial cause. Itis an order incidental
to the matnmomal cause, The order for permanent alimony and
maintenance under-Section 25, order for custody under Section 26,

and for disposal under Section 27 are also not substantive ordersin -

the matmnomal cause; they are incidental orders in the cause.

9. The right of a party which is effectnated by the Court under
Section 24 cannot, except for serious and cogent reasons, be allowed -

to be frustrated. A proceeding under Section 24 is of a summary
nature and the scope of the enquiry is limited. The end sought to

- be achieved is the removal of ‘the disability of the party without

26.

27.

sufficient income. The purpose of section 24 will be frustrated by
any unreasonable postponement of the decision party draggmg on
the reconciliation attempt. If the spouses are unequal in the

economic sense, the inequality may itself stand in the way of .

reconciliation. Reconciliation shall also be based on nmutuality, mutual
respect and dignity. The party who has no adequate means may
feel compelled to agree to a reconciliation which may not be based
on mutual respect and dignity. The legislative purpose is not to

" compel the spouses to come together at any cost. Even to achieve
such reconciliation, certain degree of balance between the parties
at least in the economic sense is necessary."

55

Thus, the view expressed by the Division Bench deals with the basic facet of
Section 24. Be it placed on record, the’ division bench has concurred with the view

expressed by the Mysore A]lahabad, and Madras High Cous.

Dwelling upon various aspects, we proceed to state our conclusions as follows:

(i) Section 24 of the Act fundamentally deals with an ancillary or
incideital relief and is an enabling provision to empower either of
the spouses to put forth the defenees in the'main proceeding. -

(i) Section 23(2) and Section 24 co-exist in harmony and in fact
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if the context and subject matter are appreciated in proper
perspective, there is no anomaly in between the two provisions.

" Roo7 ’

(i) Section 23(2)is not mandatory and does not operatein absolute

terms.

(iv) . Any order p;assed without compliance under Section 23(2) as
has been held in the case of Dharmendra Kumar (supra) would
be an irregularity and not in iliegality

{v) An.order under Section 24 can always to be passed without
taking steps for bringing out reconciliation under Section 23(2) of
the Act for the timing to make efforts for reconciliation is in the
dlscretmn of the Court.

Act is not to be construed in a narrow compass as the Court has

jurisdiction to pass the order arises at the stage of institution of -

proceedings and continues till the proceedings is concluded.
.(vii)) The maintenance and the entitlement under Section 24 of the

- Act can bemade available even in aproceedmgperta:mngto setting

aside of an exparte decree and restoration of the main suit.

(vii) The judgment delivered in the case of Kesav Rao (supra)
does not lay down the correct Iaw and any judgment following the
"said decision should be deemed not to have lay down the law
correctly. . ’

. @) -'Any relief that has been used in Section 23(2) would ot

cover an incidental and ancillary relief during the proceeding .as
that has to be construed in broader canvass and would include only
substantive relief and further if there is non compliance of the same,

. (vi) Grant of pedente lite maimenaﬁée under Section 24 of the . -

it would amount to an irregularity and not an illegality and such

irregularity is rectlﬁable atthe appellate stage and would not render
the judgment of an order a nullity. :

(x) As we have concurred with the view rendered in the case of
Dhamendra Kumar (supra), thcre is no need to refer the matter

1o a larger bench.

Before we part with the case, we must record our uneserved apprecmtlon
for the assistance rendered by Mr. Alok Aradhe, leamed amicus curiae..

Let the matter be placed before the leamed Smgle Judge for disposal of the
. writ petltlon in accordance wrt.h law. -

-

" Order accordmgly
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- WRIT PETITION
Before Mr. Justice Dipak Misra
o : 4 November, 2006
SMT. GEETA UIKEY ... Petitioner*
V.
M.P. STATE ELECTION COMMISSION & ors. N " .... Respondents

M.P, Panchayat (Up Sarpanch, President and Vice-President) Nirvachan
Niyam, 1995 - Rule 21 - Adjournment of election in emergency -
Election can be adjourned only in case of obstruction or interruption
durmg election - Voting and Counting of Votes already complete -
Complaints by some members that they were obstructed to come in

- and participate in voting just before certificate to winning candidate
cauld be issued - Election cannot be adjourned as there was no
obstruction or interruption at the time of voting - Order adjourning

. election quashed - Presiding Officer directed to issue certificate in
form V and VL.

The question that arises for consideration is whether in the facts and
Circumstarices of the case the Presiding Officer was justified in exercising the
powers conferred under Rule 21(1). The entire exercise of voting, opening of ballot
papers and counting thereof had already taken place. What actually remained to be
done was declaration in Form V. The same was yét to be done. Be it placed on
record that sn:teen voters were present when the voting took place. Needless to
emphasise, the. Presiding Officer can adjourn the election meeting if something as
contemplated under Rule 21(1) takes place during the election. In the case at hand,
the same did not happen during voting. Voting having been completed and it was
obligatory on the part of the authority to issue the requisite certificate. Asis evident,
the certificate 'was not issued forthwith. 45 minutes passed afier casting of the
votes. As per Rules the counting of votes was over and as is perceptible from
Annexure-R-2, statement was recorded. In the obtaining factual matrix, Iam disposed

to think'that emergency provision could not be resorted as per Rule 21(1). It is

worth noting that when the. voting was going on there was no interruption or
obstruction. There was no impediment in the counting of votes or in conducting of
the meeting. Whatever had occurred, as mentioned in the order of the Premdmg
Oﬂicer occurred aﬁ:er the counting of the votes

(Para 16)
Mrzgendra Smgh for the petrtloner o
Kumaresh Pathak, Govt. Advocate: for the respondent No. 2
K K. ’Ihvedz for the Intzrvener v :
- Cur. adv. vult.

*W.F. N0.867/2005
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'ORDER

Dirax Misra, J :~The petitioner was elected as the Sarpanch of Gram
Panchayat Ghoradongri, District Betul for the penod 2000-2005. She contested for
the post of Member from Seat No.7 Banspur in respect of Janpad Panchayat
Ghoradongri and was elected by a comfortable margin. After the election of the
members, a notice was issned t6 all the members for taking part in the election to
the office of the President and the Vice President of the Janpad Panchayat. The
meeting was scheduled to be held at 11 A.M. on 14.2.2005.

2. As set forth, the petitioner contested for the post of President, Janpad-

Panchayat, the said election meeting commenced at 11 A.M. on 14.2.2005. She
had submiited her nomination form which was accepted by the Presiding Officer-
respondent No.4. After expiry of the time for withdrawal of nomination papers
- election was held by secret ballot. After completion of voting, the respondent No.4
opened the ballot box, counted the ballot papers and recorded their number in a
statement. On.conclusion of the counting, the respondent No.4 declared the petitioner

to have been elected having secured 8 votes, one vote more than her nearest rival,
one Smt. Basanti. The election of the petitioner as the President infuriated the .

respondent the respondent No.5, a Member of the Legislative Assembly. So he
came in a mob to the venue of the election and started exerting undue pressure on
respondent No.4 for re-election. The respondent No.4 contacted the respondent
No.3, the Collector-cum-District Returning Officer and thereafter, he illegally
adjourned the meeting despite the fact that the election had already been concluded.

Though the respondent No.4 refused to issue a certified copy of the proceedings
dated 14.2.2005, he permitted one of the members namely Shiv Narayan Marskole
to copy the same. A copy of the said proceedmg dated 14.2.2005 has been brought
on record as Annexure-P/4.

3.  According to the writ petitioner, against the illegal action of the respondent
No.4, she submitted an application to the respondent No.3 for issuing her a certificate
of election but the respondent No.3, who was bent upon to favour the respondent
"“No.5, declined to do same. It is put forth that Shiv Narayan Marskole, who is an
elected member of Janpad Panchayat and was present in the meeting, has filed an
affidavit in this regard as per Annexure-P/6. It is urged that as respondent No.5
could not succeed to bring his candidate as the President, pressurized the respondent

No.3 to direct the respondent No.4 for adjournment of the election. The respondent S
_.No.3 succumbed to the pressure of respondent No.5 and resorted to illegal tactics™ .
as desired by the said respondent. In pursuance of the said pressure, the respondents,-'

" No.3 and 4 notified that the elections for the office of the President and the Vice
President of the Janpad Panchayat would be held on 22.2.2005. '

4. - Itis contended by the petitioner that the action of the respondents No.3 and
4 is absolutely unsustainable, inasmuch as, after the election was over in a fair
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manner, there was no quesuon of adjoummgnt of the election meeting. It is urged
that the respondent No.4 should not have sought any guidance from the respondent
No.3, since the respondent No.3 has no authority to diréct the respondent No.4 to -
adjourn the meeting. It is highlighted that the entire election process has become a
mockery of democracy. In this backdrop, a prayer has been made for issuance of
awritof certiorari for quashing of the proceedings dated 14.2.2005 recorded by
the respondent No.4 by which the date of the ¢lection has been adjourned and
declare the petitioner as the President elected from the Janpad Panchayat
Ghoradongri.

5. A'counter aﬁidawt has been filed by the.respondent No.2 contending, infer
alia, that the election is conducted under Madhya Pradesh Panchayat (Upsarpanch,
President and Vice-President) Nirwachan Niyam, 1995 (for brevity 'the Rules’)
which have been framed under the provisions of the Madhya Pradesh Panchayat
Raj Avam Gram Swaraj Adhiniyam, 1993 (for short 'the Act'). The Presiding Officer
in exercise of the powers conferred under Rule. 10(2), had fixed the programme in

" accordance with the Rules for holding the elections on 14.2.2005. A copy of the

programme has been brought on record as Annexure-R-1. A reference has been
made to Rule 16(1) and (2) to show the role of the Presiding Officer. In the case at
hand, the election was conducted but before the declaration under Sub Rule (7) (i)
of Rule 16, at about 2.15 P.M., 9 elected Janpad Members along with the Member
of Legislative Assembly made a representation before the Presiding Officer that

they were prevented by the crowd standing outside the office and accordingly, they
“could not cast their votes between 1 P.M. to 1.30 P.M. The Presiding Officer after

enquiring into the matter and looking to the situation, immediately brought this fact
to the notice of the District Collector, who directed the Presiding Officer to discharge
his duties in accordance with the Rules. As the Presiding Officer was convinced
that 9 elected Janpad Members were prevénted by the crowd from casting the
votes, he adjourned the electionss for the date fixed by the District Collector. A copy
of the said proceeding recorded by the Presiding Officer has been brought on
récord as Annexure-R-2. : '

6.  As further pleaded, after the adjournment. of the elect:ons the Collector by
order dated 15.2.2005, fixed fresh date of election on 22.2,2005. It is putforth that
the entire election process is over. However, as per the direction of this Court, the

- result has not been declared. It is conended that the petitioner did not fill up the
_ riomination form for the President but she has paruclpated in the election. Thus,

according to the respondent No.2, the counting of votes in itselfis not a declaration
of result unless the same is done as per Form V of the aforesaid Rules and further
the Collector is empowered to declare the schedule of election under the Rules and
hence, it was not proper on the part of the Presiding Officer to apprise the Collector
about the situation. Emphasis has been laid on the fact that the Presiding Officer
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was convinced that 9 elected members of the Janpad Panchayat were prevented -

by the mob: as a result of whrchtheycouldnot castthelrvotesandhenoe re-
electlonwasdlrectedtobeheld

7. - An apphcatron for interventioni has been ﬁled by one Smt Anita Karope
wherem it has been stated that she.is an elected member of the Janpad Panchayat
Ghoradongri and was.a candidate for the post of President. The petitioner was also
a candidate for such election. However, the nomination paper submitted for such
election by the petitioner and one Smt. Basanti were sought to be withdrawn. Both

the apphcatrons were rejected on the ground that the same were submitted after

expity of time fixed for the said purpose. It is also putforth that at that time, an
attempt was made to get the, pentloner elected as President of the Janpad Panchayat

She has highlighted in the application for intervention that she had later come to
know that 9 elected members of - the Janpad Panchayat were restrained to take
part in the election and they complamed to the Presiding Officer and on account of
this dispute, the Presiding Officer postponed the elections after obtaining instructions
of -the Collector of the District, Emphasis has been laid on the fact that the complaint

was made immediately and an FIR was lodged at the Police Out Post. It is claimed -

byherthatwhentheﬁeshvohngwas dong, she has reasons to belicve that she has
obtained the highest number of votes and, therefore, she should be allowed to
"8. At the veiy outset, it is apposite to mention that this Court, while issuing

. notice, had directed that the respondents are permitted to hold the election. for the .

post of President and Vice President of Yanpad Panchayat, Ghoradongri, but the’
result of the sald election ‘shall not be declared without prior. permission of the
Court.

9. Ihave heard Mr Mugendra Smgh, leamed ‘counsel for the petitioner, Mr.

Kumaresh Pathak, learned Govt. Advocaté for the respondent No.2 and Mr. KK

Trivedi, leamed senior counsel for the intervener.

© 10. Itis submitted by Mr. Smgh,leamedcounselforthepetmonerthatwhenthe

voteswerecastbytheberspresenr,theballotswereopenedandcountedand
aﬁerexpuyofthevotnghmetheexerclseofpowerforadjuurmgthemeehngas
contemplated under Rule 21 of the Rules is impermissible and the Presiding Officer
by exercis¢ of the said power has fallen into grave error which vitiates his order
passed in the proceeding.. Itlscomardedbyhrmthatthefaetihatsomemmbers

who had not been able to castthelrvotes asallegedcanonlybe a matter of election -

dispute.

11. Leamed counsel for the respondent supported the action of the Pmrdmg' S

Officer on the base that in the obtaining factual matrix, ad_]oumment of election
meeting was necessitous and in a way imperative.
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2. To appreclate the rival submissions we thmk it apposite to reproduce the
relévait provisions under the Madhya Pradesh Panchayat (Upsarpanch, President

and Vice President) Nirvachan Niyam, 1995, Rnle 10 of the Rules reads as under:

"Rule 10 . Meeting for election

(2) Collector shall fix a date for election of Up-Sarpanch, President
_'or Vice-President of Janpad and Zila Panchayat within the
prescribed time and inform the prescribed authority concerned.”

13. Rules 16 (), (2), (6) and (7) have been couched in the following manner:

Rule 16. Manner of recording votes, counting of votes and

declaration of result.-(1) The Presiding Officer shall provide ballot

box for the election of these seats. Such ballot box shall be of such

design that the ballot paper can be inserted there in but cannot be

withdrawn thereform without the box bemg unlocked and the seal
- being broken. -

-(2) The Presiding Officer shall nnmedlatcly before the voting starts
show the empty box to such members as may be present in the -
meeting so that they may be satisfied that itis empty and shall then
secure and seal the box in such manner that the slit in the box for
insertion of ‘ballot paper therein remains open and shall also allow
the candidates to affix their own seals in the space in the box
‘meant therefor if they so desire.

(6) (i) Immediately after the voting is over, the Presiding ofﬁcer
shall open the ballot box, take out the ballot papers therefrom, count
‘them and record the number thereof in a-statement. .

(ii) A ballot paper shall be invalid-

(a) if it bears the signature of member or contains any word or
any visible representation by which he can be identified: or
(b)ifmatksamphoedﬂteremagamstnmmthanmwﬁM' or
(c) ifthemark is soplacedthereonastomakeltdoubtﬁllforwhlch
candldatethevotewasnnendedtobegwen Or. '

(d) if no mark is placed thereon; or :

(¢) if it does not bear the signature of Presiding Officer.

7(i) The Presiding Officer shall declir¢ the candidate who secure -
the largest number of votes to be duly elected in Form V.

(ii) In case of equality, the election shall be decided by lot to be
drawn by the Presiding Officer and the candidate on whom lot
falls shall be declared to have been duly elected."
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14. Rule 21 of the Rules reads as follows ' S

21. Adjournment of election in emergency (1) If atameetmg :
the proceedings of election are mtelrupted or obstructed by any -
riot or open violence or‘any sufficient cause, the Presiding Officer
*shall announce an adjournment of election to a date later and

- where the election is so adjourned by Presiding- Oﬁicer he shall
forthwith inform the District Collector. ‘

"(2) Where an Election is adjourned under sub-rule (1), the District
. Collector shall immediately report the circumstance to the Director,
Panchayat and Social Welfare,
(3) In every such case as aforesaid, the District Collector shall ﬁx
a new date for fresh election and the provisions of Chapter IV.
mutatis apply to the fresh election taken under this rule."
15. As is evincible, the Presiding Officer placed reliance on Rule 21 (1) of the
aforesaid Rules. The order passed by the election officer has been brought on
record as Annexure R-2. A free translation: of the essentlal part of tlie said order
isasunder: -

“Two applications for w*lthdrawal of the candldaturc were received.
One from Smt. Geeta Uike at 12:35p.m, and second from Ms.
-Basanti at 12:45 but as per the schedule of the election process,
the time for withdrawal of thé name was fixed as 12:30 p.m. and
as both these applications were received: after 12:30 p.m. they-
were rejected. There were three candidates in the process of voting.
The process of voting was explamed and after preparation of the

. ballot papers, as per scheduled programme, the voting was

. condicted between 1:00 to 1:30 pm. 16 members including the
three candidates participated in the voting. - :

_ The voting was completed and the result was as under:
_ Auita: 01 Votes . '
1. Geeta Uike; 08 Votes - -
2. Basanti 07 Votes =

Total : : 16 Votes

total number of votes L 16
numbeér of tejected votes - nothing
valid votes’ i - 16

After the aforesald cotnting of the votes at 2:15 pm. some
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Members. of the Janpad and other persons along with an. MLA
came in the voting hall and made an allegation that ninc members
of the Janpad were not allowed to enter by the crowd standing
near the gate and they could not vote and, hence, revoting should
be done. The other group opposed the said suggestion as a result

-of which the situation became tense and chaotic. A guidance was
sought from the Collector who instructed to do the needful as per
the provisions of the Rules. P

In the situation of emergency on14.2. 2005 there was a probability *
of open "violence and fight at Ghodadongri iri the election of
President/ Vice President of Janpad Panchayat. In the aforesaid
circumstances the process of the election could not be completed
* and the description as per Form-V was not niade, the certificate as
per Form VI was not granted and the election of the President
- could not be notified as per Form VIL. Tt was not ascertained whether
‘the Members who were not allowed to enter at the time of voting
were allowed to vote. In the aforesaid fact situation due to
interruption in the proceeding of election of President, I, under the
provisions of Rule 21 (1) of MP Panchayat (Upsarpanch, President
and Vice President) Nirvachan Niyam, 1995 the process of election
of the President and thereafier the process of election of Vice- |
President is ad]oumed "

16, I have reproduced the order in elm:ety to appreciate the factual scenario in

. proper perspective. It is worthwhile to state here that on a scrutiny of the order

passed by the Presiding Officer it is clear that the election programme was fixed
and the voting was to take place between 1:00 to 1:30¢ p.m. Rule 16, as has been

" indicated hereinbefore, provides the manner of recording votes, -~counting of votes
. and declaration of result. Sub-rule (6)(i) of the said Rule stipulates that immediately

after the voting is over, the Presiding Officer shall open the ballot box; take out the
ballot papers therefrom, count them and record the numbers thereof in a statement.

.The said exercise has been completed in the case at hand. Sub-rule (7) (1) of the

* aforesaid Rule empowers the Presiding Officer to declare the candidate who secures

. the largest number of ~votes to be duly elected in Form V and then proceed to grant
. the certificate. Rule 21 (1) empowers the Presiding Officer to adjourn the election -

to a date later where the proceedings of election are interrupted or obstructed by
any riot or open violence. It is luminescent from the order of the Presiding Officer
that the voting was held as per the prcscnbed programme. At 2:15 p.m. some
members came inside the hall and stated that they weree obstructed to come in and -
participate in voting. The question-that arises for consideration is whether in the
facts and circumstances of the case the Presiding Officer was justified in exercising
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the powers conferred under Rule 21(1). The entire exercise of voting, opening of
" ballot papers and counting thereof had already taken place. What actnally remained

to be done was declaration in Form V. The same was yet to be done. Be it placed -
on record that sixteen voters were present when the voting took place. Needless to- -

emphasise the Presiding Officer can adjourn the election meeting if something as

contemplated under Rule 21(1) takes place during the election.” In the case at hand, -
the same did not happen during voting. Voting having been completed and it was-

obligatory on the part of the authority to issue the requisite certificate. As is evident,

the certificate was not issued forthwith. 45 minutes passed after casting of the.

votes. As per Rules the counting of votes was over and as is perceptiblé from
Annexure-R-Z statement was recorded. In the obtaining factual matrix, Tam d1sposcd
to think that emergency. provision. could not be resorted as per Rule 21(1). It is
worth noting that when the voting was going on there was no interruption or
obstruction. There was no impediment in the counting of votes or in conducting of
the meeting.  Whatever had occurred, as mentioned in the order of the Premdmg
~ Officer, occurred after the coummg of the votes.

17. Inview of the aforesaid, Tam of the considered opinion that Pre51dmg Officer-

should not have invoked the emergency clause and adjourned the election as there
was no interruption, riot, obstruction or open violence. What was required to be
done, had already been done barring the declaration of election. Why there was
delay of 45 minutes in issuance of certificate in Form VI is difficult to fathom. In
view of the aforesaid, order contained in Annexure R-2is quashed and it is directed
that the Presiding Officer shall issue certificates in Forms V and VI in favour of
the petitioner. Needless to emphasise, after the certificates are issued in favour of
the petitioner, she shall be treated as elected candidate and her election can be
assailed as per the provisions engrafted under Section 122 MP Panchayat Avam
.Gram Swaraj_Adhiniyam, 1993 as has been held in the case of Chandra Bhan
Singh v. State of M.P! on all grounds that are available under the Act and the

" Rules. It is clarified at the cost of repetition that what has been dealt with in the

. writ petition only pertains to exercise of power of Presiding Officer and wonld
. have no impact on the adjudication bythe Election Tribunal under Section 122 of
the Act. -

18. Consequenﬂy, the writ. petltlon is allowed wrrhout any order as to costs. .
: Petition allowed

(1) 2001 (2) MPHT 242 (FB)



St

A4

Cases referred.

(P .o .

120071 " MADHYA PRADESH SERES 65

WRIT PETITION
Before Mr. Justice K.K. Lahoti
. . 70ctober, 2006 - _ o
. RAJESH SHARMA & anr. -« - | ... Petitioners*
STATE OF MADHYA PRADESH & ors. -+ ... Respondents.

Constitution of India, Articles 226/227 - Auiction of Nazul plots by Nazul

.Department for non residential purpose - Petitioners challenging

the auction of plots and construction of shops thereon - Nazul land

which is proposed for construction of shops is a part of road as shown

- in the master plan of Miindla city - Such Nazul land cannot be auctioned

- Auction of Nazul land for non-residential purposes bad-Hence
quashed.

) ' Inthis case, it is notln dlsputethatbehmdtheproposedaucuonoftheplots
land of petitioner is situated. The width of the road which is at present isshown is .
40 feet, while as per master plan and the letters produced by the petitioners of
Municipal Council, it is 24 meters. The master plan of Mandla has also been shown
by petitioner in which at page 31, width of the road in question has been showrias
24 meter near about 78 fect 9 inches. The aforesaid factual position shows that the
land which is proposed for construction of the shops is in fact a pait of the road and
not beyond it. ThaughrtlsaNamllandbutwhenthelandJspartoftheroad,Nazul
Depanment cannot auction it for permanent . structure. .

Para 6)

The Municipal Board, Manglaur v. Mahadeoﬂ AIR: 1965 SC 1147,

‘Dashmesh Enterprises v. State of M.P. & anr. F.A. No.112/2000 decided on

24:8. 2006 Bashiruddin v, Ram Prasad 1963 JLJ 831.
Ashok Lalwani, for the petitioners. -

" Rahul Jain, Dy. Govt. Advocate for respondents No. 1 & 2.
‘KK Trivedi, for the respondent No. 3. o _
LT ey Cur. adv. vult.
ORDER _

K.K. Lanot, J- -Controversy in this case is very short: one. Respondent
no.2 decldcdto construct 30 shops on the main road in the township of Mandla.
which is 10.feet wide strip adjoining to the main road. Petitioners house is situated
just behind the proposed construction of 30 shops. Petitioners have prayed that
respondents no.1 & 2 be restrained to construct and alienate the aforesaid shops as

. it may cause obstruction in the traffic and also it will affect the entry to petitioners'

land and house which would fall behind the aforesaid shops
* W.P. No.1634/2003 ()

Y




66 THE. INDIAN LAW REPORTS © o7

Rajesh Sharma.v. . State of  Madhya Pradesh, 2006.

2. Facts of the case are that petitioners and one Govind Dubey are owners of
land situated on Nazul sheet no.17 piot no.10/1, 10/4, 10/24, 10/17 in the township of
Mandla. These lands are situated on the side of the road of the township which is
a main road connecting National Highway. Main road is about 80 feet wide and.
length of it is near about % Km. This road is also a connecting road from the
township of Mandla to Jabalpur and is a part of State Highway. On this road,
Bungalow of Collector is also situated. Between the petitioners' plot and the road,
there is a strip of land adjoining to the toad which is tecorded as plot no.9 in the
revenue record. The petitioners have explained the lacation on the spot in the map
Annexure P/3 which reflects the land of the petitioners; proposed construction and
the main road. Respondent no.2 Nazul Officer by order dated 26.3.2003 Annexure
- P/8 (i) and P/9 decided that the land on plot no.9-be divided into two small pieces of
. 12'x 10' and these plots be auctioned for non-residential purpose which is benerficial
to the State Government by fixing upset price of -Rs. 47, 520/-. An advertisement
- Annexure P/8 (ii) alongwith map was also issued on 3. 3.2003 in which proposed
site of auction was shown, From the perusal of map Annexure P/9, it appears that
30 plots for non-residential purpose were planned. On 14.3.2003 a public notice
was published in daily newspaper by which it was noticed that aforesaid 30 plots
shall be anctioned and the conditions of auction were also shown in the aforesaid
. public notice. The petitioners have challenged this action of the respondents by
filing this petition on the grounds:- R

(i) That the aforesaid proposed plots and construction thereon shall
obstruct the opemng ‘of thé land of the petitioners as a foresaid
plots are covering the frontage of the petitioners' land.
" (if) That the proposed auction relates to the land which is in fact is
-a part of the road and the respondent no.2 has no authority to
auction the part of the road. Though at present width is shownas.
40 feet'and after leaving 10 feet open, 10 feet strip has been
proposed to be road, meaning thereby that out of* 20 feet strip of
‘theToad, 10 feet strip shall be side of road and remaining 10 feet
strip of road will be utilized for the construction of shops. While
factual position is that road is 80 feet wide and as per the master
plan of - the Mandla township, the road has been shown as 24
* metres wide and in this regard they have _refefred the master plan
of Mandla published by the Director of Town and Country Planning
M.P. in which at page 31 the road which is known as Lalipur to
- Collector Residence has been shown as 24 mieters wide, meaning
* thercbythat the width of road shall be 24 metre which is equivalent -
" -10'78 feet 9 inchies and When the width of road is 24 metres then
~ none of the part of th€ road can be- auctioned by the Nazul Officer '
for the construction of the shops by dmdmg itintoplots. =~ 7.

24
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(iit) That, if the strip of  road is sold for commercial purpose, it will
create obstruction in the traffic and future developmem: plan shall
alsobe aﬁ‘ectedthhthls andthercm]l be no scope for the widening
of the road.

(iv) That merély because auction is beneﬁ'.clal to the Government
will not be a ground to permit the respondent no.2 to auction the
strip of the road or-side of the road.

On the aforesaid grounds petltloner has’ challcnged the actlon of the
respondent no.2: - . s )

3. Respondent no. 2 has filed return in  which It is stated:-

- (a) That respondent no.2 decided vide order dated 26.3 2006 to
. auction Nazul land out of the portion of the road smlatedonNamd
plot no.9 for constmctlon ‘of 30 shops. - . .

(b) It is submitted that plot no.9 is nazul land and does not fall

within road or part of the road. The road is 40 feet wide-and 20

feet strip is situated at both the side. Respondent no.2 after leaving

.10 feet land immediately adjacent to the road proposed to auction

remaining 10 feet strip for the construction of the shops'.

(c) That the petition has been filed with oblique and ulterior motive -

as frontage of the land belonging to the petitioner which is adjacent

. to plot no.9 shall be adversely affected. o

(d) That the road in question belongs to the Public Works

Department and is 40' wide. The land adjacent to the road belongs.

to the Nazul Department and the Nazul Department is fully
- . competent to utilise the same as it deems fit and proper in the‘, :

interest of revenue.

‘(e) That 7 plots have been auctioned by the: respondents wh1ch'
have been purchased by various persons after paying 25% of the

. auction maney and third party interest has been created and if the

- auction is set aside the right of- third party will be affected
pre]ud1c1a11y who are not before the High Court. On the aforesaJd
grounds, petttlon is opposed. -

4, Respondent n0.3 has filed a reply in which rﬁspondent no.3 has supported’
the petitioners. In para 1 of the return, 1t is stated by the respondent no.3 that the
land which is to be auctioned is-equired to be left open for the purpose of widening
the road. If the Jand is auctioned, permanent structure would be constructed and it

. would obstruct in widenirig of the road in future. The land is just in front of the

house of the-petitioners and it will not be proper-to auction such land. Inpara 2 itis
stated that the construction may be permitted after leaving 40 feet land from the
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centre of the road and thereafier 6 feet land for parkmg and only therwﬁer any
permission for building construction would be granted. In this regard, letter Annexure
R.3/1 bas been placed on record showing the intention of the Municipal Council.
5. - Petitioners have filed rejoinder in which they have placed the photographs of
spot on record showing that on the road of both sides there are constructions,
* though some- open land is available adjoining to the road on both sides. Document
Annexure P/23 is placed on record in which the Municipal Council has also intimated
that the road Lalipur Chowraha to Banjar Club (in quéstion) is 80 feet wide. Petitioners
. have also placed a circular of the State Govt. dated 19.4.1974 on record by which
it is directed that on the side of the road, no temporary patta be granted as it would
reduce the width of the road. Petitioners have also filed standard for highway
Annexure P/25 in suppost of their contention that road land (over-all) for National
Highway should be minimum 30 metres (150 feet), State Highway 30 metres (100
feet) and for mumclpal road 25 metres (82 feet). Petitioners have also placed reliance
to Revenue Book Circular Para 6 of Part IV, Chapter I'in support of their contention
that consultation from Municipality is necessary for the allotment of the land such
as proposed by the respondent no.2.-

6. Inthis'case, it is notin dispute that behind the proposed auction of the plots,”

land of petitioner is situated. The width of the road which is at present is shown is
40 feet, while as per master plan and the letters produced by the petitioners of

Municipal Council, it is 24 meters. The master plan of Mandla has also been shown .

by petitioner in which at page 31, width of the road in question has been shown as
24 meter near about 78 feet 9 inches. The aforesaid factual position shows that the
land which is proposed for construction of the shops is in fact a part of the road and
not beyond it. Though it is a Nazul land but when the land is part of the road, Nazul
Department cannot auction it for permanent structure. After auction of the aforesaid
land, purchaser would raise a pacca construction on the aforesaid strip and the road
on the spot shall be reduced. Apart from this, in future for widening of the road,
there shall be no scope and the total width of the road shall be reduced to 60 feet
= 40'+10'+10". The master plan of Mandla, being a public document is taken on
record and matked as Annexure P/27.

7.  The Apex Court in the Municipal Board, Manglaur v. I’M’ahadeo,u1 i
similar circumstances held thus:- - -

8. The law on the subject may be bneﬂy ‘stated thus: Inference of
dedication of a highway to the public may be drawn from a long
. user of the highway by the public. The width of the high way so
dedicated depends upon the extent of the user. The side-lands are
ordinarily included in the road, for they are necessary for the proper
maintenance of the road. In the case of a pathway used for a long

(1) AIR 1965 SC 1147
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time by the public, its topographical and permanent landmarks and
the manner and mode of its maintenance usually indicate the extent of
the user. . : - o : )
9. In the present case it is not disputed that the metalled road was

.dedicated to the public. As we have indicated earlier, the inference

. that the side lands are also included in the public way is drawn

much easily as the said lands are between the metal road and the
drains admittedly maintained by the Municipal Board. Such a public
pathway vests in the Municipality, but the Municipality does not

‘own the soil. It has the exclusive right to manage and control the

- surface of the soil and "so much of the soil below and of the

space above the surface as is necessary to enable it to adequately:.
maintain the street as a street". It has also a certain property in the

. soil of the street which would enable it as owner to bring a

possessory action against trespassers. Subject to the rights of the
Municipality and the public to pass and repass on the highway, the
owner of the soil in general remains the occupier of it and, therefore,

he can maintain an action for trespass against any member of the . .

public who acts in excess of his rights.

10 Ifthat is the legal position, two results flow from it, namely, o)
the Municipality cannot put up any structures on the public pathway
which are not necessary for the maintenance or user of it as a
pathway, (2) it cannot be said that the putting up of the structures
for installing the Statue of Mahatma Gandhi or for piyo or library
are necessary for the maintenance or the user of the road as @

. public highway. The said acts are unauthorised acts of - the _

Municipality. The plaintiff, who is the owner of the soil, would
certainly be entitled to ask for an injunction restraining. the
Municipality from acting in excess of -its rights. But the plaintiff
cannot ask for possession of any part of the public pathway; as it
continues to vest in the Municipality. '

" 69

8.  The Apex Court has held that the road is dedicated to the public and it is for
the long time user of the public and existence of vacant side between the road and
the drainage at either side of the road is necessary and no structure should be put
on vacant sides which are necessary for the maintenance or use of it asa path way.

9. * The Division Bench of this Court recently has-issued similar directions in -

First Apeal No. 112/2000 'Dashmesh Enterprises v. State of M.F. & another
decided on 24.8.2006. For ready reference, aforesaid directions read thus:-

"Thus, the State is to be reminded of its duties to be performed so
as to provide better amenities to its citizens. .
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Firstly, they should conduct regular checking in the city they are
posted to find out with regard to construction activities, going on,
where master plan is already in existence and planning ‘areas have
been shown by issuance of the Notifications. This would facilitate
them to verify with regard to the necessary penmssmn and sanction
having been obtained by the persons, who are constructmg Buildings
or are carrying on construction activities. If the same is not found
in order, immediate action be taken against the Buﬂder/Owncr/
Person/Colonizer.

Secondly; they should be car’e_ful and vigilant at the time oonstruction
is started so that they can take appropriate action'to stop it forthwith,
if it is not in accordance with the sanctioned map and premission
granted, instead, of allowing the construction to be completed and
‘thereafter further allowing the Builder to create third party rights,
which causes irreparable Ioss and harassment to the bonaﬁde and
innocent purchasers.

‘Thirdly, the State should endeavour to take appropriate action against
all such erring officers, who have failed to notice such construction
activities, which are being carried out without obtaining necessary
permission and sanction from the defendait No. 2. Unless this is
observed strictly, unauthorized and illegal constructions would
continue to mushroom in Jabalpur, Bhopal, Indore and Gwaliorand
other cities of State of Madhya Pradesh, where there is great dearth
of open space. ‘

Fourthly, State should not allow constructions to be completed,
where no proper sanction and permission has been obtained by the
persons, Builders and Colonizers. If such a procedure is adopted
by defendants then there is no reason why it would not greatly
curtail unauthorized and illegal constructions in the State of Madhya
Pradesh and would prowde better amenities to the 1'e31denrs of: the
cities."” - -

A Single Bench of thm Court in Bashiruddin v. Ramprasaa" had an occasmn
to consider the similar controversy and after considering it, it is held thus -

"12. From a perusal of all the cases cited above the view is that the
Municipal Committee has no power to lease out a portion of the
public street to the detriment of the right of the owners by the side
of the street. It is no doubt that the roads vest in the Municipality
but the roads vest as roads. The reading of section 48 of the M.P.

(1) 1963 JLT 831

(
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Municipalities Act correspondmg section 36(g) of the Indore

- Mumicipal Act and Section 82(g) of the Mumclpal Corporation Act.

will show that the Municipality holds the streets for Municipal

purposes. I have already observed that the purposes of the strect

‘cannot bé served by having Gomoties. The purpose for which the

. streets are vested in the Municipality is only for the use of the

* streets as such. Therefore, the Municipal Committee cannot claim
general ownership of the street. It has got only a limited right."

10. Inthis case, the position is similar. As per master plan, Annexure P/27 width
of road is 24 metres and if the road width is taken as.24 meters, there is no iota of
doubt that the proposed auction place of the plot falls within the aforesaid area.

‘When under the master plan, the road itself has been declared as 24 meters wide
road, then there is no question of auctioning any part of the land of road by the
respondent no. 2. Apart from this, every citizen has a right of exit from his house or
land to the public land and this cannot be obstructed by the respondents in any
manner. Municipal Council, Mandla has also opposed the action of the respondent
no. 2 by which the part of the land has been proposed to put for auction. In aforesaid
circumstances, action of respondent no. 2 is untenable under the law.

11. Now last objection raised by the respondent no. 2 may be seen by which
fespondent no. 2 has raised an objection that 7 plots have been put to auction and
the interest of the purchasers is involved in this case. But the respondent no. 2 has
not stated that the auction has-been knocked down in their favour or aforesaid
persons have deposited bid amount. This Court on 31.3.2003 while issuing notice to
the respondents directed that no construction be raised over the area in question till
further orders. The respondent no. 2 has not stated anything except that their bid
was accepted and their deposit of 25% amount to respondent no. 2 but any further
action has been taken in this matter, nothing has been brought on record. Until and
unless a right is created in favour of the auction purchasers, it is not necessary at
this stage td issue notices to the aforesaid persons. However, liberty is granted to
the aforesaid bidder to approach this Court secking review of the order, if they are
having some grievance against this order. If any amount has been deposited by the
aforesaid auction bidders, respondent no. 2 shall refund the amount to the aforesaid
bidders alongwith interest at the rate of 6% forthwith, so that aforesaid bidders may
not be put to any loss by this order.

12.  Consequently, this peﬁtion is allowed. Orders Annexures P/8(i), P/8(ii) and
P/9 are hereby quashed. No order as to costs.

Petition allowed.
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WRIT PETITION . -
" Before Mr. Justice Abhay M. Naik
) . 27 November, 2006 .
MITHU LAL SONI ... Petitioner*
V. T
RAM LAL SONI & anr, ... Respondents

Constitution of India, Article 226 -Civil Procédure Code 1908, Order 21
: Rule 43 - Writ petition - Duty of Executing Court before auctioning
" the attached items - Items attached were given on Supurdagi-Nama

to respondent and.were valued at Rs.12,000 - Auction proceedings

of the attached items yielding only Rs.600 - Respandent stating that

the goods had lost value doe to damage suffered with passage of

time - It was- inconceivable that goods having. inner valuable

. components would.be damaged in a span of just 18 months - It was
bounden duty of executing judge to ensure that Nazir or person
entrusted with work of execution ought to have tallied the goods

while putting them to auction - Executing Court not expected to sit

in casual and non-serious manner-Successful execution and
satisfaction of decree should be ensured and any tricky obstruction

in execution must be thwarted sternly - Role of Nazir directed to be
scrutinized and action directed to be taken -Application under Order

21 Rule 43 of the Civil Procedure Code directed to be re-decided -’

Writ allowed.

Learned Executmg Judge was under an obhganon to tally the items handed °

over by the respondent No. 2 fer auction with the details mentioned in the memo of
attachment and Supurdaginama contained in Annexures P/2 and P/3. If the
particulars of the manufacturing company are different, the respondent No. 2 would
“be guilty of criminal breach of trust and would be liable to be prosecuted for the
same. In such a situation, apart from the aforesaid, the estimated cost of Rs,12,000/-
would also be liable to be recovered from him. The items were kept in a room as
per the statement of respondent No. 2 and it is inconceivable that a full size T.V. of
E.C. Company, an Atlas cycle, H.M.T. Sona wrist watch, wall clock, full size cooler,
and ceiling fan kept in a room will get converted in to scrap within a period of about

18 months. These are theitems having inner valuable components. They must

have contained . the particulars like body number, frame number, machine number
etc. embossed by the respective manufacturing company. HMT writs watch,
cycle, full size cooler and ceiling fan must have been made of iron and were not of
perishable nature. It was the bounden duty of the executing judge to ensure that the
Nazir or person entrusted with the work of execution ought to have tallied the
goods with the attachment list and Supurdaginama while taking possession and
before putting them for auction. In case, if this has not been done, the concerning

*W.P. No.1533/2004 . (' )
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Nazir, or the person entrusted with the work of execution will also be liable and
recovery may also be directed against them in accordance with law. If the
specification/particulars were not noted down at the time of attachment and handmg
over them to the respondcnt no. 2, the erring employee may be also miade liable in
propornonate manner, to make good to the decree-holder after due enquiry. The
executing court cannot be permitted to act in such a casual and non-serious manner
when the respondent No. 2, either singly or in connivance with the employee of
execution section, is trying to give eye wash to the executing court by saying that
the goods with the aforesaid descriptions have been damaged merely with the passage
of one and half years. One must understand that when the important pillar of judiciary
out of the three pillars of our Constitution reposes trust in a person by entrusting the

_ goods to him as a Supurdagidar, the faith of thousands of litigants cannot be allowed-
. tobéshattered by permitting such Supurdagldar to play tricky and foul game. The

learned executing Judge does not appear to have applied his mind at all to the nature
of items which were handed over to the respondent No. 2 on Supurdaginama. It is

-un-understandable that how the executing court could believe that the items

especially like a full size T.V: of E.C. Company, Atlas cycle, H.M.T. Sona wrist
watch, wall clock, full size cooler (which obviously must have contained an exhaust -
fan and water pump) and ceiling fan could get damaged merely by keeping
them in a room for one and half years and got converted in scrap fetching
merely Rs.600/- The executing court must understand that it is not merely a decree
for money which would serve purpose of the plaintiff/decree holder but it would be
the successful exccution and satisfaction of the decree which would make the
existence of the court meaningful and any tncky obstruction in the execution in thlS
manner must be thwarted in a stern manner in accordance with law.

.- [Para 5]
Mithu Lal Soni, petitioner in person. _
Absent, for the respondent No.1 B .
None, for rcspondent No.2, though he has already been served.
) Cur adv. vilt.

' : ORDER

Amnay M. Na, J :~The petitioner instituted a suit agamst respondent no.1
for eviction and recovery of rent which was registered as C.S. No. 47-A/99. The
suit was decreed on 11.1.2000 by the Court of Additional Civil Judge Class-I,

- Rewa and a decree for Rs. 11,558.90 paise was passed in favour of the petitioner

against the respondent no.1."The decree was put into execution and the belongings
of respondent no.1 were attached by the court on 21.6.01 which included a full size
T.V. of E.C. Company, an Atlas cycle, one HM.T. Sona wrist watch, one wall

- clock; a full size cooler, one wooden counter and one ceiling fan. These items are
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mentioned in the seizure memo contained in Annexure P/2, The total cost was
estimated at Rs. 12,000/- and the items were handed over on Supurdaginama to
respondent no. 2. on 21.6.01 as revealed in Supurdaginama contained in Annexure

P/3 on the condition that he shall have to produce the same whenever, dlrected and-

in case of failure the estimated cost would be recovered from him.

2. On17.12.02 the respondent no. 2 informed the court vide application under
Section 151 of the Civil Procedure Code that the goods kept by him have been
.damaged with the passage of time. He claimed Rs. 100/- towards freight for
bringing the items to the court and further claimed the rent for-the period during
which his room was occupied by the goods. The goods wefe anctioned which
fetched merely Rs.600/-. The petitioner submitted an application that the respondent
no.2 has changed the goods and the decretal amount is Liable to be recovered from
him_ This-application has been dismissed by the learned trial court vide order dated
17.2.03 contained-in Annexure P/7 against which this petition has been preferred.
3. Asper office note dated 6/7/06 the respondent 110.2 has been duly served.
He did not choese to remain present Consequently; the petluoner who was present
in person, was alone heard. '
4. Considered the submissions and perused the the record.
5. Undisputedly, the decree for Rs. 11 ,568.90 pmse has been passed in favour
of the petitioner agamst the respondent no.1 and various goods of the respondent
‘no.1 were attached, as detailed in-Annexure P/2. They were, admittedly, handed
over to the respondent no.2 and its totdl cost was estimated at Rs. 12,000/- which

was acknowledged by the respondént no.2 vide Supurdaginama contained in
Annexure P/3.°It is a matter of common.knowledge that a full size TV, of E.C.

Company, an Atlas cycle, H.M.T. Sona wrist watch, wall clock, full size cooler, and_
ceiling fan (except wooden counter) must not be of perishable nature and if kept

inside a room will not get converted in scrap merely within a period of one and half

years i.c. from the date of Superdaginama of 21.6.01 to 17,12.02 (being the date -

of application under section 151 of Civil Procedure Code). The items might have
been in working condition or not but, definitely, the description of manufacturing
company would remain the same and the inner components of these items would
remain the same. Learned Executing Judge was under an ebligation to tally the
~ items handed over by the respondent No. 2 for auction with the details mentioned in
.the memo of attachment and Supurdaginama contained.in Annexures P/2 and P/3.
If the particulars of the manufacturing company are different, the respondent No. 2
would be guilty of criminal breach of trust and wonld be liable to be prosecuted for
the same. In such a situation, apart from the aforesaid, the estimated cost of

Rs.12,000/- would also be liable to be recovered from him. The items were keptin -

“a room as per the statement of respondent No. 2 and it is inconceivable that a full
size T.V. of E.C. Company, an Atlas-cycle, HM.T. Sona wrist watch, wall clock,
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full size cooler, and ceiling fan kept in a reom will get converted in to scrap within a
- penod of about 18 months. These are the jtems havihg inner valuable components
They must have contained the particulars like body number, frame number,
machine number etc..embossed by the respective manufacturing company. HMT
wrist watch, cycle, full size cooler and ceiling fan must have been made of iron and
were not of perishable nature. It was the bounden duty of the executing judge to
ensure that the Nazir or person entrusted with the work of execution ought-to have
- tallied the goods with the attachment list and Supurdaginama while taking possession
and before putting them for auction. In case, if this has not been done, the concerning
Nazir, or the person entrusted with the work of execution will also be liable. and
recovery may also be directed against them in agcordance with law. If the
-speclﬁcauon/partmulars were not noted down at the time of attachment and handing
.dver them to-the respondent no.-2, the erririg employee may be also made liable in

§ proportlonate mariner, to' hake good to the decfee-holder after due enquiry. The

- executing court caninot be permitted to act in such a casual and non-serious manner
when-the: respondcnt No. 2, either singly or in connivance with the employee of
-execution section, is trying fo give eye wash to the executing court by saying that
the goods with the aforesaid descriptions have been damaged merely with the passage
of one and half years, One must understand that when the important pillar of judiciary

-out of the three pillars of our Constitution reposes trust in a person by entrusting the
_ goods 1o him as a Supurdagidar, the faith of thousands of litigants cannot be altowed

10 be shattered by permitting such Supurdagidar to play tricky and foul game. The

- learned exccuting judge does not appear to have applied his'mind at all to the nature

. of items which were handed over to the responident No. 2 on Supurdaginama. It is

.un-understandable that how the executing court could believe that the items

,especially like a full size T.V. of E.C. Company, -Atlas cycle, HM.T. Sona wrist
- watch, wall clock, full size cooler (which obviously must have contained an exhaust
‘fan and water pump) and ceiling fan could get damaged merely by keeping
.them in a room for one and half years and got converted in scrap fetching
merely Rs.600/-.The executing court must understand that it is not merely a decree
for money which would serve purpose of the plaintifffdecree holder but it would be
‘the successful execution-and satisfaction of the decree which would make the
existence of the court meaningful and any tricky obstmction in the execution in this
‘mannet must be thwartéd in a stern manner in accordance with law.

6." Inview of the aforesaid discussion, this petruon is allowed. The learned.
executing judge is directed to re-decide the application dated 10.2.04 contained in
 Annexure P/4 after holding an enquiry in due manner that whether the respondent
102 had re-delivered items to the court for auction which were handed over to him
under the Supurddginama, marked as Annexure P/3. If there is 4 single variation in
the particulars of any of the items handed over to him under the Supurdagma.ma
vide Annexure P/3 and the items returned by him to the court for putting them in
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auction, learned trial judge shall iitiate the proceedings 6f criminal breach of trust
against the respondent no.2. Apart from this, the executing judge in case of finding
any variation shall proceed to recover differential amount between the estimated
cost and amount fetched by the auction, from respondent no.2 in accordance with
law. Role of Nazir and other person/employer entrusted with execution may also

~ be scrutinized and action may also be taken, if found guilty, The petitioner is also

awarded cost of Rs. 1000/- which would be payable by the respondents jointly or
severally. The impugned order is set aside to the extent of dismissal of the application
dated 10.2.2004 of the petitioner under order 21 rule 43 of the Civil Procedure
Code which has been directed to be re-decided in the aforesaid manner in accordance
with law within a period of three months.

Since the petitioner appeared in person, Registry is directed to send copy of
this order to the petitioner at his address mentioned in the cause title. .

Copy of this order be also sent to the Registrar (Vigilance) who shall inform
me about the progress with respect to the action directed hereby.

Petition allowed
WRIT PETITON

Before Mr. Justice Abhay M. Naik
7 December 2006

M/s TIP' TOP GENERAL ‘AGENCIES PVT. LTD. . ..... Petitioner*

V. .
COMMERCIAL TAX OFFICER, SUB CIRCLE .. Respondents.

WAIDHAN, SIDHI & ors.

M.P. General Sales Tax Act, 1958 (II of 1959), Section 2(bb) and 2(d) and
M.P. Vanijiyak Kar Adhiniyam, 1994, Section 2(h) - Liability of
petitioner to pay sales tax - Petitioner engaged in business of tyre
repairing - Petitioner contending that their earlier application for
registration under M.P. General Sales Tax- Act was rejected by
Commercial Tax Officer on the ground that petitioner, carrying on

‘the work of tyre repairing, could not be termed as 'dealer' - Petitioner

“having to buy rubber, chemicals in connection with repair of tyres-
Petitioner is a 'dealer! and is liable to pay sales tax - Petitioner ‘may
however raise-objections in respect of assessment tax.

For the purpose of this petition, "Goods" have been defined as all kind of
movable property including the material used in the repair of movable property.

* WP No.4306/99 (_;T )
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Thus, the material like rubber, chclmca.ls etc ., purchased by the petitioner No. 1 for
the purposes of repairing work under the contract are assessable to sales tax, and
Annexure P/5 is, thus, not found to be suffering from any kind of legal infirmity.
Since the petitioner has already been held to be a dealer, no immunity from
sales tax/commercial tax can be accorded at this juncture. However, in case of
assessment of tax and further in case of any grievance, the petitioners may very
well raise other ob]ectlons whlle pursuing the remedy against the assessment order.

[Paras 10 and 13]

'Cases referred,

. Neelam Textiles Industries v. Addl. Sales Tax Officer and anr. [(2000) 33
VKN '187]; Black Stone Rubber. Industries. (P) Ltd. v. State of Rajasthan and
anr.(2001) 124 STC 99.

Mukesh Agrawal, for the petitioners.
. Kumaresh Pathak, Govt. Advocate for the respondents
o - Cur adv. vult.
_ ORDER
AsHay M. NAIk, J :—Petitioner No.1 is a Private Limited Company, carrying

.on the business with petitioner No.2 who is one of its Director. It is engaged in the -

business of work of repamngthe tyres, conveyor belt, etc.. It applied for registration
earlier under the provisions of M.P. General Sales Tax Act, 1958. This application
was rejected on 1.9.1989 vide Annex.P/1 and P/2 under the M.P. General Sales
Tax Act as well as Central Sales Tax Act, on.the ground that the petitioner No.1is
engaged merely in the work of repairs and does not fall within the definition of a
dealer. This would reveal in Annex P/1 and P/2. Thereafter, the petitioner No.1
again applied for registration after enforcement of M.P. Commercial Tax Act,
1994. It was again rejected under the provisions of M.P. Commerclal Tax as well
as Central Seles Tax Act on 22.2.1996 and 20. 2 1996 vide Annx. P13 and P/4
respectively on the common ground.

2.  Petitioner No.l received notice dated 4.5.1999 contained in Annx P/5
informing thereby that in view of the work order and accompanying documents, the

.agreement in favour of petitioners amounts to work contract and the petitioner

No.1 falls within the definition of dealer as defined under Sectlon 2 (h) of the M.P.

- - Commercial Tax Act. Accordingly, it was informed that the peunoner No.l was
. -found liable to sales tax with effect from 1.1.1994 under Section 5 of the M.P.

General Sales Tax, 1958. A demand notice dated 5.8.1999 contained in Annx P/6
has been served upon the petitioner informing thereby that the petitioner No.1 has

. been held liable to the Sales/Commercial Tax for the period from 1.1.1994 to
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31.3.1999. Petitioners were required to appear for the said purpose on 5.8,1999 by
the Commercial Tax Officer. Sub. Circle Waidhan, District Sidhi, This has been

challenged by the petitioners in the present writ petrtlon with a prayer for the followmg _

main reliefs:-

(1) Petitioner No.1 may not be held liable to pay tax on the alleged .
" material.

(i) Petitioner No.1 may not be held liable at least for the period
from 1.4.1994t04.5.1999.

(iii) Order dated 4.5.1999 (Annx. P/5) and order dated 5.8.1999
(Annx. P/6) may be quashed.-

3. Inthe return, it has been contended that the petition is premature and the
assessment is to be made which would liable to be challenged in appeal. This apart,
ithas been stated that in view of thé nature of business of petitioners, the petitioner
No.1 has been rightly held to be a dealer and no interference is warranted in the
matter. .

4.  Shri Mukesh Agrawal, learned counsel for petitioners and Shri Kumaresh
" Pathak, learned Govt. Advocate, for respondents/State, made their submissions in
support of their respective contentions which are being considered hereinafter in
the light of the provisions of law and the documents on record.

5. The work order of the petitioner No.1 is on record as Annx.R/3 which
undisputably shows that the petitioner No.1 was engaged ‘in the repair of tyres by
using the rubber, chemicals etc.. The items used in the work of repairs were
purchased by the petitioner No.1 and the same used to be applied while executmg
the repairs. Obviously, after the tepairs, the material used in the work of repairs
stood transferred to the Northern Coalfields Limited (who owned the tyres).

6.  Dealer was.defined under Section 2(d) of the M.P. General Sales Tax Act,
1958 as follows:-

""Dealer" means any person who carries on the business of buying,
selling, supplying or distributing goods, directly or otherwise whether
for cash, or for deferred payment of for commission, remuneration
or other valuable consideration and includes:-

(i) a local authority, a company, an undivided Hindu family or any
society (including a co-operative society), club, ﬁnn or association -
which carries on such business;

(ii) a society (including a co-operative society), firm or association
which buys goods from, or sells, supplies or distributes goods to its
members;
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(iii) a commission agent, a broker, a del-credere agent, an auctioneer
or any other mercantile agent, by whatever name called, who carries
) on the business of buying, selling, supplying or distributing goods on
. behalf of any principal."
Petitioner No.1 used to buy the rubber, chemicals etc., in
connection with the work of repairs. Thus, the petitioner No.1 can -
be said to be person who carries on the business of buying, selling,
! " supplying or distributing goods directly, within the definition of a
I -+ 'dealer’. :

’ .
i 7. As regards the word 'business", it has been defined in Section 2 (bb) of the
. said Act in inclusive manner. It includes any transaction of sale or purchase of
goods in connection with or incidental or ancillary to the trade, commerce,
manufacture, adventure or concern referred to in sub-clause (i) of Section 2(bb).
8. Applying the aforesaid, the petitioner is found to be a dealer within the meaning
of definition contained in M.P. General Sales Tax Act, 1958. '
9.  Asrepards the provisions-of M.P, Vanijiyik Kar Adhiniyam, 1994, clause (iv) .
has’been inserted with effect from 1.4.1995 Section 2-h wh1ch gives a wider
connotation to the word "dealer" to the following effect:

" (iv) Any person who transfers the right to use any goods for any
purpose, (whether or not for a specified period) in the course of
‘business to any other person.”

Y 10.  For the purpose of this petition, "Goods" have been deﬁncd as all kind of
movable property including the material used in the repair of movable property.
Thus, the material like rubber, chemicals etc., purchased by the petitioner No. 1 for
the purposes of repairing work under the contract are assessable to sales tax, and
Annexure P/5 is, thus, not found to be suffering from any kind of legal infirmity.
This view is fortified by the judgment of this-Court in the case of Neelam Taxtiles
Industries v. Addl. Sales Tax Officer and another'. Similarly, this view has also
been taken by the Rajasthan High Court in the case of Black Stone Rubber
Industries (P) Ltd. v. State of Rajasthan and another® .

) 11.  Next question for consideration arises as to what is the effect of Annx.P/1
to P/4. Shri Mukesh Agrawal, learned counsel for petitioners contended that the
petitioner No.1 acted with bonafide in submitting an application for registration
under the M.P. General Sales Tax Act in the year 1989, which was dismissed by
the Sales Tax Officer, Raipur, on the ground that it did not fall within the ambit of

-+ -dealer. Another application for the same purpose was submitted which was again
rejected on 22.2.1996. It is observed that the Commercial Tax Officer sub-circle

(1) [(2000) 33 VKN 187} (2) (2001) 124 STC 99. i
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Waidhan District Sidhi is not sub ordinate to the respondent No.2 and is not bound
by Annx.P/1 to P/4, However, they may be taken into consideration at the time of
levying tax and imposing interest and/or penalty.

12. . Asregards challenge to the order dated 29.10.2001 contmnedm Annx P/8, 1t -

is observed that it is not an order of assessment. On the contrary, the objection of
petitioners has been rejected by this order finding further the petitioner No.1 to be
liable to sales tax. In view of the findings of this Court stated herein above, a
challenge to Annx. P/8 is also not found acceptable and thé prayer to th15 eﬁent is
re]ectcd

13.  Since the petitioner has already been held to.he a dealer, nio immunity from
sales tax/commercial tax can be accorded at this juncture. However, in case -of
assessment of tax and further in case of any grievance, the petitioners may very
well raise other objections while pursuing the remedy against the assessment order.

14,  The petition, accordingly, stands disposed of.
- T -Petition disposed of.

e e e e s -

WRIT PETITION

Before Mr. Justice Abhay M. Naik
22 November, 2006

STATE BANK OF INDIA . ..... Petitioner*

MUKESH RAWAT ’ e Respondent

A Successmn Act, Indian (XXXIX of 1925) Sectlon 372 - Succession
. Certificate - Court should not ignore banker's lien on the amount in
respect of which succession certificate seught - Bank informing the
Court that amount of Rs. 1,23,540.53 plus interest outstanding
against-deceased towards loan availed by her against fixed deposits
- Court granted succession certificate ignoring bank's claim - Bank
made the payment of amount after deducting the outstanding amount
- Trial Court directed the Bank to make payment of full amount -
Bank is not required to initiate recovery proceedings - It was right
in appropriating the outstanding amount from the fixed' depos1ts -
Order of Trial Court set aside.

B.Contract Act, Indian (IX of 1872) - Section 171 - General lien - Demand
loan given against fixed deposits - Bank has a lien on the fixed
depos1ts

Accordingly; it is held that the petitioner Bank had a lien on the two fixed

* Writ Petition No.11554/2006 &j‘ )
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deposit accounts of Rs.1,25,000/- and Rs.30,000/- and an appropriation from the
said account has been rightly made by the petitioner Bank ini exercise of its right of
ien. Tt is further held that the learned Trial Judge has committed an illegality in
granting succession certificate for the entire sum of Rs.4,36,290/-.

. (Para 12)
Cases Referred:

. Krishna Kishore Kar v. Unitet,:l Commercial and anr. AIR 1982 Calcutta
62. Firm Jaikishen Dass Jinda Ram and others v. Central Bank of India through
Manager, AIR 1960 Punjabl. , - : .

Rajesh Maindiretta, for petitioner.
Ashish Rawat, for respondent

| Cur. adv. vult.
ORDER

AspaY M. Nk, J :—One Smt. Kamla Rawat was having various deposits
with the State Bank of India, Mandla Branch. After her death the present respondent
submitted an application for grant of succession certificate under Section 372 of
Indian Succession Act with respect to the deposits of Smt. Kamla Rawat which
was registered as Suceession Case No. 17/2003 in the Court of Civil Judge, Class-
I, Mandla. Leamned Trial Judge during the trial of the succession case summoned
the information about the deposits of Smt. Kamla Rawat from the petitioner Bank.
The information was provided by the petitioner Bank in the following manner as
contained in Annexure/P-1:- '

1. Savings A/c No. 01190007634 Gulab Chand Rawat &  Rs.7749.6
- Kamla Devi Rawat

2. FD. No; 0129200850103 Rs. 50,000/~ Interestrate 10.25%

Dt. 21/5/01

dueon 21/5/04
3. F.D. No. 0129200850104 Rs. 50,000/~ Interestrate10.25%

Dt21/5/01

. due on 21/5/04

4. -Do- 0120200850106 Rs. 50,000/ -do-
5. -Do- 0129200850107 Rs. 30,000/ -do-

6. -Do- 0129200850108 Rs. 1,25,000/- @10.25%

Dt. 2/8/01 due on 2/8/04
T Demand

Loan A/c No.: 01590008501 Balance Amount  Rs.1,23,540.53
paise +interest.

No locker exists in the name oii deceased." -
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2. From Annexure/P-1itis clear thata demand loan was availed by Smt. Kamia
Rawat from the petitioner Bank and a sum of Rs. 1,23,540 paisa 53 + interest was
outstandmg against her which was so informed vide Annexure/P-1.

3. Shri Maindiretta, leamed counsel for the petitioner Bank during the arguments
informed that the said demand loan was availed by Smt. Kamla Rawat against the
fixed deposits of Rs. 1,25,000/- and Rs. 30,000/- and a special lien was created
against the said fixed deposits. Information about the lien was not given to the
learned Trial Judge vide Annexure/P-1.

4.  Learned Trial Judge misconstrued Annexure/P-1 and overlooking the nature
of account of demand loan and the liability therein added all the seven items described
in Annexure/P-1 and passed an order on 31.3.2004 for issuance of succession

- certificate in favour of the respondent for such total amounting to Rs. 4,36,290/-.

Pursuant thereto a succession certificate was issued in favour of the respondent
which was submitted before the petitioner Bank.

5. The Bank adjusted the outstanding. of the demand loan account from the

fixed deposit account of Smt. Kamla Rawat against which the lien was created. -

. Payment of the balance money amounting to Rs. 2,66273/-was made to the
respondent by the petitioner Bank 'in compliance of the succession certificate.
Thereafter, the respondent filed an application under Section 151 of Civil Procedure

.Code before the learned Trial Judge (which was registered as M.J.C. No.233/
2006) stating that the petitioner Bank has not complied with the order of ‘succession
and has not made the payment of the entire money described in the order passed in
the succession case and eventually the succession certificate.

6.  The Bank submitted its detailed reply before the leamed Trial Judge infer
alia contending that Smt. Rawat was liable to repay a sum of Rs. 1,23,540/- paisa
53 with interest to the petitioner Bank on account of availing the demand loan and
the amount of total outstanding has been adjusted from the fixed deposit account on
which special lien was created. Accordingly, the petitioner Bank expressed ifs mablllty
to make a total compliance of the successmn certificate.

7.  Leamed Trial Judge after hearing the arguments observed that the information
with respect to the deposits of Smt. Kamla Rawat to the tune of Rs. 4,36,290/-
paisa 18 was provided by the Bank itself and accordingly, the succession certificate
was issued. Since, the Court had not allowed the Bank to adjust the loan amount 6f
Smt. Kamla Rawat from her fixed deposit, the Bank was bound to make a payment
of Rs. 4,36,290/- paisa 18. Further, it has been observed by the leamed Trial Court
that the recovery of outstandings of Gulab Chand Rawat could not have been
made from the fixed deposit accounts of Smt. Kamla Rawat. Moreover, the State
Bank of India has not initiated any recovery proceedings against Gulab Chand
Rawat. Accordingly, it was directed vide impugned order dated 20.7.2006 that the

Bank shall make the payment within a period of one month of the entire amount

<

-

;
T
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mentioned in the order of - Succession and in case of failure, proceedings for
breach of the order of the Court would be initiated against the petitioner Bank.
This order contained in Annexure/P-8 has been assailed in the present writ petition.
8.  Shri Rajesh Maindiretta, learned counsel for the Bank contended that the
demand loan account of Smt, Kamla Rawat was clearly described in the letter of
information contaimed in Annexure/P-1 issued by the Bank. A sum of Rs. 1,23,540/-
paisa 53 -+ interest was shown t6 be outstanding in Annexure /P-1. He further submitted

that a lien was created in the fixed deposit account on Rs. 1,25,000/-and Rs. 30,000/-.
Since, the loan was not repaid, it has been contended that the Bank in exercise of
its rights/powers under special lien, could have and has rightly adjusted the total
outstanding from the fixed deposit accounts of Smt. Kamla Rawat in- which a
special lien was created. '

9.  Shr Ashish Rawat, learned counsel appearing for the respondent falrly made
a statement that he does not refute the contentions of Shri Maindiretta advanced
oi behalf of the petitioner Bank that Smt. Kamla Rawat had availed a loan against
the fixed deposits of Rs. 1,25,000/- and 30,000/~ and there was an outstanding of
Rs. 1,23,540/- paisa 53+ interest and that the loan was not repaid by Smt. Kamla
Rawat. .

10.  There is no material on record to disbelieve the record of the bank because
there is no iota to establish that Smt. Kamla Rawat had not availed the loan during
her life time and she did not owe a sum of Rs. 1,23,540/- paisa 53 + interest in her
demand loan.account. The particulars of the demand loan account were clearly
informed by the petitioner Bank to the learned Trial Judge vide Annexure/P-1.
However, from the order of succession dated 31.3.2004 contained in Annexure/P-
2, itis clear that the learned Trial Judge has misconstrued the information about the
particulars-of the deposits furnished by the petitioner Bank (as contained in Annexure/
P-1) and the-demand loan account (MANG RIN KHATA) has been described in
the order of succession as 'MANG MAY KHATA'. The same mistake was repeated.
in the succession certificate contained in Axmexure/P 3. Learned counsel for the

. Tespondent has been unable to justify this error. |

11.  The reason assigned by the learned Trlal_ Judge that the appropriation/
adjustment was ot directed and/or allowed by it is not sustainable in law because
the learned Trial Judge has passed the impugned order in ignorance of the Banker's
lien in such matters. Section 171 of the Indian Contract Act, 1872 recognises such
right in the following langnage:-

"171. General lien of bankers, factors, wharfingers,
attorneys and policy brokers.-Bankers, factors wharfingers,
attomneys of a High Court and policy brokers may, in the absence
of a contract to the contrary, retain, as a security for.a general
balance of account, any goods bailed to them; but no other.persons
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havea nghtto retain, as a security or such balance, goods bailed to
them, unless there is an express contract to that effect."

It has been observed by the learned Trial Judge that no recovery proceedings
* were initiated with respect to the outstanding in the demand loan account of Smt.
Kamla Rawat. Since, the lien was created on the fixed deposit accounts of Rs.
1,25,000/- and Rs. 30,000/- and the Bank was in a position to exercise the right of
" lien, no recovery proceedings were required to be initiated and the bank in exercise
_ of right of lien was well competent to recover the amount from the said fixed
deposit accounts. Banker's right of -lien is not barred by law of limitation.
Consequently, it does not affect the fixed deposit accounts over which the petitioner
Bank had a lien. No. doubt that the right of general lien of the Bank could have

been excluded by an express agreement between the Bank and Smt. Kamla Rawat, .

but no such agreement has been either pleaded or proved which could have excluded
the operatlon of Section 171 of the Indian Contract Act. Reference may be made
in the matter to the decision of Calcutta High Court in the case of Krishna
“Kishore Kar v. United Commercial Bank and another® .

The Banker's lien has been explained by the Division Bench of the Punjab
High Court in the case of Firm Jaikishan Dass Jinda Ram and others v. Central
Bank of India through Manager® as:-

“the right of the bank to appropriate the monies, funds and securitics
of the customer coming into its possession in the course of their
dealings for repayment of the customer's indebtedress."

In the present case, counsel for the Bank has contended that there was special
lien on the fixed deposit accounts of Rs. 1,25,000/- and Rs. 30,000/-. Although,
there is a distinction between general lien and spcclal lien, but in the absence of any
proof about special lien this Court is not required to dwell upon this point any more,
moreso, in the light of classic statement made by Lord Campbell :-

"Bankers have a general licn on all securities deposited with them
as bankers by a customer, unless there be an express contract, or
circumstances that show an implied contract, inconsistent with lien"
12.  Accordingly, it is held that the petitioner Bank had a lien on the two fixed
deposit accounts of Rs.1,25,000/- and Rs.30,000/- and an appropriation from the

‘ said account has been rightly made by the petitioner Bank in exercise of its right of -

lien. It is further held that the learned Trial Judge has committed an illegality in
granting succession certificate.for the entire sum of Rs.4,36,290/-,

13. In the result, the impugned order is found to be totally illegal and arbitrary
and the same is hereby set aside. The succession certificate issued by the learned
Trial Judge shall be construed in the aforesaid manner and it is further held that the

(1) AIR 1982 Calcuita 62  (2) (ATR 1960 Punjab 1)

3
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payment of money payable under the succession certificate has been duly made by
the petitioner Bank to the respondent.

14.  Shri Ashish Rawat, learned counsel appearing for the respondent fairly stated
that he was not aware of the total amount of deposits of Smt. Kamla Rawat with
the petitioner Bank and has paid a stamp duty of Rs.20,000/- on the amount mentioned
in the succession certificate. He stated that the said mistake crept in because the
Bank was required to fumish information about the deposits of Smt. Kamla Rawat
and the Bank had committed a mistake in sending information about the liability of
loan simultanecusly, with the various accounts of Smt. Kamla Rawat including
those of fixed deposits. Secondly, the petitioner Bank also failed to intimate the
Court about the lien created on the fixed deposits of Rs. 1,25,000/- and 30,000/,
He further contended that had there been a correct and specific information, the
respondent would not have paid the stamp duty of* Rs. 20,000/~ on the succession
certificate. In view of the outstanding in the demand loan account and further in
view of the lien, the respondent has been made a payment of Rs. 2,66,273/-. In this
view of the matter, respondent was required to make an over-payment of Rs.
4,941/- towards stamp duty which the respondent is entitled to recover from the
Bank.

15. The respondent is found reasonably correct in his submission that had there
been a succession certificate for Rs. 2,66,273/- he would have been required to pay
an appropriate stamp duty and would not have been required to make over payment
of Rs. 4,941/- towards stamp duty. Considering the same, it is directed that the
petitioner Bank shall pay a sum of Rs. 4,491/- to the respondent on account of the
loss caused to the respondent due to the petitioner's mistake.

16.  Inthe result, the petition is a]lowed in the terms stated hereinabove, No order
as to costs. -
_ Petition al!owed.

WRIT PETITION
Before Mr. Justice RK.Gupta
31 August, 2006
DILIP S. GUPTE . ' ' .... Petitioner*
W . .
CENTRAL BANK OF INDIA & anr. .... Respondents

Constitution of India, Articles 226/227 - Withholding of Promotion -
Departmental Examination conducted for promotion to Middle
Management Grade II - Petitioner also appeared in examination
and was declared successful - Order of promotion issued with a

* W.P. No.637/2000 Gr)

~
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‘stipulation that it will comie in force w.e.f. 1.12.1992 - Another order
issued on 27.11.1992 informing the petitioner that since departmental
action is contemplated, he should continue on same post until further
instructions - "Contemplation" means investigation before issuance
of Charge Sheet -Non release of Promotion order was in accordance
with Departmental Circular - Petition dismissed.

In view of the aforesaid dictionary meanings it is apparent that the meaning of
the word "Contemplation” is, before actually a charge-sheet is issued to an employee
with regard to his conduct while working and the matter is still under investigation.
The charge-sheet, Annexure-P-12, which was issued to the petitioner’ indicates
that much before the petitioner could appear in the examination the matter was
under investigation with regard to the functioning of the petitioner at Dhabla Branch
in the year 1987, 1988 and 1989. The charges as enumerated in the charge-sheet
are of serious nature. '

* A mere reading of the circular Annexure R-J/1 itself indicates that the said
circular was issued by the respondents to clarify the position with regard to member's
promotion in whose favour charge-sheet is not issued and departmental enquiry is
contemplated. Therefore, the said clarification was issued. It may be seen that
though the order of promotion was issued. on 20.10.1992 but the said order was to
come into operation with effect from 1.12.1992 and before the order of promotion
actually comes into operation the respondents passed an -order on 27.11.1992

(Annexure-P-5) intimating that the departmental enquiry against the petitioner is-

contemplated, therefore, decision from the zonal office was awaited. Since, the
order Annexure-P-5 was issued to the petitioner by the respondents informing him
that the disciplinary action is contemplated against him and this order was passed
much before the order of promotion comes into operation as it was to come into
operation with effect from 1.12.1992, therefore, no fault can be found of the
respondents that the petitioner was never informed by the respondents that
departmental enquiry is contemplated against the petitioner.

(Paras 22 & 29)
Cases Distinguished.

Union of India v. K.V, Jankiraman, AIR 1991 SC 2010; Sharad Madhukar

Deshpande v. Central Bank of India & ors., M.P. No. 1644!1994
Sujoy Paul, for the petmoner _
Ajay Mishra, with Pushpendra Singh, for the respondents.
Cur. adv. vult.
ORDER

R.K. Gueta, J :—Petitioner by way of filing ﬂus petition before thls Court has
submitted a grievance against the order dated 12.10. 1998 by which the petitioner's

e
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promotion to Middle Management Grade-IIl (MMG-Grade-II) has been annulled.
The order which is under challenge is Annexure P-17 to the petition. The petitioner
has also prayed for a Writ of - Mandamus directing the respondents to release
petitioner’s promotion dated 1.12.1992 along with all other consequential benefits.

2. The facts leading to the present case are that the respondents invited
applications for selecting the employees for giving them promotion in accordance
with the rules to the post of Middle Management Grade-II. Petitioner also applied
against the aforesaid post and appeared in the examination. The said examination
result was declared on 20.10.1992 wherein the petitioner was declared as successful.
Subsequently, the Management issued an order of promotion on 20.10.1992. In this
order, it is stated that the petitioner's promotion shall come into Operation wrth effect
from 1.12.1992.

3. -Before the petitioner could join on the aforesaid promoted post in pursuance
to the order of -promotion dated 20.10.1992 as aforesaid, the respondents passed
another order, which is Annexure P-5 1o ‘the petition dated 27.11.1992. By this
order the petitioner has been informed that the Zonal Office has informed that
disciplinary action is contemplated against the petitioner in respect of certain
irregularities committed while workmg as Branch Manager, Dhabla Branch under
the Regional Office, Bhopal and in view of the same the petitioner was advised to
continue in the office till further instructions from the Zonal Office are received.

4.  Further facts relevant for the decision of the present case are that the -
petitioner was issued a charge-sheet on 5.3.1994, copy of which is Annexure P-12
to the petition. In furtherance to the aforesaid charge-sheet the petitioner was
imposed a penalty The order of penalty is Annexure P-13 to the petition. By this
order the petitioner has been imposed a penalty of reducuon of two stages in the
time scale.

5. Forthe purposes of regulating the examination and the ehglblhtyto appear in
the examination the respondents have issued certain circulars. The relevant circulars
in this regard are Annexure P-10 and P-11 to the petition. Annexure R-J/1 isalso a
relevant; circular, which is important for the decision of the present case.

- 6.  AnnexureP-10 circular issued by the respondents indicates that in'the process
of interview where disciplinary action is contemplated against an incumbent
participating in the interview and during investigation etc. the charge-sheet/memo
has not been served upon him, then it is desirable to make the employee aware of
this fact immediately, in writing, when the same has come to the light of the
management and before allowing him to partu:lpate in interview process for higher

- scale. This fact is mentioned in the Circular dated 11.01.1993, which is Annexure
P-10 to the petition.

7.  Annexure R-J/1is a:nother cn‘cular 1ssued by the respondents on 16, 11 1990.



88 THE INDIAN' LAW REPORTS - [2007

. Dilip S. Gupte v. Central Bank. of India, 2006.

In this circular, the respondents have stated that wherever disciplinary acnon is
contemplated against an employee of the Bank and-he comes within the zone of
consideration for the purpose of promotion, a question arises as to whether the
member's promotion is to be released or not in respect of contemplated action
pending against him, In case where charge sheet has not been issued, it is desirable
to make the employee aware of the fact that the Bank has commenced disciplinary
action for this purpose, the incambent should be informed that there-are certain
charges which are alleged against him, and which are being mvesugated into before
the issnance of charge-sheet. In such a case, the disciplinary action is in process
notwithstanding the fact that formal charge-sheet has not been issued.

8. The respondents have also issued another circular which is Annexure P-11

dated 24 March, 1995. This circular is issued in partial modification of the earlier -
circular dated 16.11.1990. In this circular it is stated that the disciplinary action shall .

be deemed to have commenced only with the issuance of a charge-sheet. Where

in a case charges are still under investigation and.a member of staff is otherwise

found suitable for promotion, his/her promotion may be released with a written
communication to him/her to the effect that in case punishment is awarded after
completion of formalities/disciplinary action proceedings, the same may be inflicted
in the Grade/Scale staff is working, at the time of awarding punishment.

9, For the purposes of clarity, it may be seen that in the present case, the
process of conducting the examination and declaration of result and release of
promotion order as well, which is kept in abeyance by order Annexure P-5 dated
27.11.1992, hastakenplacepnortothe issuance of Circular Annexure P-11 dated
24" March, 1995.

10. . In view of the aforesaid, there is no dispute between the parties that in the
present case the circular dated 24" March, 1995 (Annexure P-11) shall have no
application,

11. It may further be seen that the charge-sheet which was issued to the
petitioner has also been filed as Annexure P-12 to the petition. According to the .

charges, as mentioned in the charge-sheet, the charges are in relation to the period
from 2/5/1987 to 10/11/89.

12. Inview of the aforesaid background of the facts, a question in the present
case arises that in cases where a departmental enquiry is contemplated and no
charge-sheet is issued, whether respondent-Bank can either withhold the promotion
or promotion as such can be kept in abeyance?

13. Leamed counsel for the petitioner submitted that on selection of the petitioner,
the promotion order was already issued by the Management on 20.10.1992. On this

basis, it is submitted that once the order of promotion has been issued, then the _

Management cannot withhold the promotion.

&
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14. Leamed counsel for the respondents submitted that though the order of
promotion was issued but the promotton as such was to be operative from 1.12.1992 -
and before the order as such comes into operation, themanagemsnthasalready
keptmabeyanceﬁesaldorderof promotion by intimating the petitioner on27.11.1992
by way of Annexure P-5 whereby the petitioner has been communicated that a
deparunentalenqmryagamsthmm contemplated and until the final instructions
from the zonal office are received, petitioner's promotion cannot be effected.

15. The aforesatd submission of the learned counsel for the parties is considered.
It may be seen that in the present case though the petitioner appeared in the
examination and the order of promiotion was released on 20® October, 1992 but the

-said order of promotion was to be made operative specifically from 1.12.1992 and
before the said order is made effective the management has already communicated

- the petitioper that a departmental enquiry is contemplated against him, therefore,
- the ordenskeptls abeyance. In this regard, the communication dated 27.11.1992
(Amexure_P-5) is clear. In this background, to consider the aforesaid question,
Circular, Annexure R-J/1, dated 16.11:1990 would be relevant. This circular itselfis

- issued to clarify the position with regard to the persons those who were within the
zome of consideration for the purposes of promotion and a question arose with
regard to such employees whether the order of ‘promotion can be released of such
an incumbent or not? In this regard,thecncular AnnemcR-Jll which is relevant,
is reproduced as under:-

"Wherever disciplinary actlon is contemplated against an officer
of the Bank and he comes within the zone of consideration for the
. purpose of promolmn, a question arises as to whether the member’s
promotion is 1o be released or not in respect contemplated actlon
. pending against him. ~
- In such a case where chargesheet has notbeemssued, it is desirable
to- make the employee aware of the fact ‘that the Bank has
commenced disciplinary action and for this-purpose, he should be
informed that there are certain charges which are alleged against -
» him. and which are being investigated into before the isswance of
charge-sheet. In such a case, the disciplinary action is in process
~ notwithstanding the fact that the fomal charge-sheet has not-been
issued.

. Till the person is exonerated of the ch'arges or his case is cleared
by the Committec as envisaged in case of minor penalty as per
Para 3.8 of the Promotion Policy, he should not be promoted.
However, in such cases, steps should be taken to ensure that the

" whole process is completed as early as possible.” |

‘The circular itself indicates that before the release of such promotion the
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incumbent has to be informed of the fact that the disciplinary action is contcmplated

- against him as the charges are under investigation before the issuance of ‘the -

charge-sheet:

16.  Onthe basis of the aforesald circurhstances, it is, thus clcarthatthe queshon '

- which governs in the present case is whether the promotion can be withheld of an
incumbent before issuance of. a charge-sheet or not where the enqmry is
_ contemplated

17. . It may be seen that the Apex Court in its judgment passed in. (Umon of

Indiav. KV, Jankiraman') has held that issuance of a.charge-sheet would be the
decisive date when it ‘could be said that disciplinary action has-commenced against
.. anofficer so that his promotion is withheld. The aforesaid; Judgmet has no application

in the present case. Keeping in view that the scheme; as suchi, is issued. by the
respondent Bank, regulating the eligibility of .an incumbent not onlyto appear in the
examination but also about the factor with regard to the release or issuance of the

order: of promouon In the present case, the _promotion can ' also be withheld if the

depaxtmental enquiry against an incumbent is contemplated and not-even actually

commenced by issuance of charge-sheet to the incumbent. The commencement of

the departmental enquiry by issuance of charge-sheet or by taking a decision in the
note-sheet to issue the charge-sheet would be different than the case where the

_ departmental enquiry is contemplated, as decided by the Apex Court in Uwion of
India v. K.V. Jankiraman (supra). A contemplated departmental enquiry also
enables the respondents to withhold the promotion. Therefore, the decision referred
to above, as such, is of no help to the petitioner.

18. Leamed counsel for the petitioner relied upon a judgment passed by this
Court in (Sharad Madhukar deshpande v. Central Bank of India and others?).
On the basis of the aforesaid judgment, it is submitted that this Court has already
interpreted Clause 3.9, which is quoted in para-10 of the said judgment. On the
- basis of the aforesaid clause, this Court in the judgment; Sharad Madhukar
- Deshpande v. Central Bank of India and other- (supra) has held that the
promotion cannot be withheld against the contemplated. departmental enquiry.

- 19.  After perusal of the aforesaid judgment, it may be séeri-that Annexure R-J/
1.circualr which was in vogue prior to the issuance of the order of promotion was
not at all considered. The learned Single Judge was considering the rule:as such
and respondents in the said case did not bring to the notice of the Court, Annexure
R-J/1 circular dated 16.11.1990. In view of the aforesaid, since the Court while
deciding. the said case had no occasion to consider Annexure R-V/1, therefore, the
said judgment is distinguishable and is not applicable to the present case.

20. Inview of the aforesaid, there is no difficulty for this Court to proceed with

(1) AIR 1991 SC 2010 (2) M.P: No. 1644/1994
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the mancrthatthe promotlon can a]so be thhheld againsta coniemplated d13c1plmary
proceedings. .
21. Now a question arises in reference to the various relevant circulars as
mentioned hereinabove as to what 1 1s the meaning of the word "contemplation” or
"contemplated”. The "contemplation"” or “cotemplated" has not bzen defined under .
the rulés or any circulars governing the field. Therefore, tliis Court has to sce the
ordinary dictionary meaning of the same. The Law Lexicon (2“‘l Edltlon 1997)
defines the word "Contemplation” as under:-

o "Contemplatlon. "A.Settlement in 'Contemplation of mamage, is
obviously an ante-nuptial settlement.’ (Per SELBORNE, C., Re
Sampson and Wall, 53 LY Ch 460.)

- p contemplation or furtherance of a trade dispute". [Trade'

" Disputes Act, 1906 (C.47), S.3], mean that eithier a dispute is

_ imminent and the act is done in expectation of and with a view to

it orthatthedlsputelsa]readymsung, and the act is done in

support to one side to it. (per Lord LOREBURN C “in Conway v.
Wade)!,

The words "made in coxttemplanon of" [Agncultural Holdings Act,

1948 (C.63), S. 2(1), proviso] are stronger than "made in expectation

of." An agreement is not made in contemplation of something being.

done under it unless there is power and obhgauon to do that very -
thing (Scene Estate v. Amos)2." .

The aforesaid definition was. considered in furtherance of a trade dlspute .
According to the aforesaid meaning, the word "contemplation” refers to mean that
either a dispute is immineitt and the act is done'in expectation of and witha view to
it, or that the dispute is already existing. . .
22, The word "Contemplate” as defined in New Webster's Dxcnonary and
Thesaurus, 'reads as under:- .

- Contemplate : to look at with attention; to medltate on; to have in
* view; to intend; (v.i. ) to think smdlously, to refl

In view of the aforesaid dictionary meanings it is apparent that the meaning of

_ the word "Contemplation" is, before actually a charge-sheet is issued to an employee

with regard to his conduct while working and the matter is still under investigation.
The charge-sheet, Annexure-P-12, which was issued to the petitioner indicates
that much before the petitioner could appear in the examination the matter was
under investigation with regard to the functioning of the petitioner at Dhabla Branch
in the year 1987, 1988 and .1989. The charges as enumerated in the charge-sheet
are of serious nature.

(1) 11909] AC 506 (2) (1957) QB 205=(1957) 2 All ER 325 (CA)
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23. ‘The learned counsel for the petitioner submitted that keeping in view the

circulars Annexure P-10 and Annexure R-J/1 as referred to hereinabove, until a

charge-sheet is issued to the petitioner; it cannot be said that the petitioner can be * -

deprived of his promotion. It is submitted by him that on the date whien the petitioner
appeared in the examination and was eligible to appear in the examination, there
was no contemplation of a departmental enquiry and also there was no charge-

. sheet issued to the petitioner.

. 24.  In reply to the same, learned senior counsel for the respondents submitted
- that matter was still under investigation and in“case any report is submitted then
only the disciplinary authority is required to exercise its mind with, regard to the
issuance of a charge-sheet. The contemplation would only mean in the context of

the present case that if the matter is still undef investigation with regard to conduict-
of an employee, then such event would also be covered under the event of a
contemplated disciplinary action. It is not necessary that the contemplated disciplinary . -

action would start only if a charpe-sheet is issued to the petitioner.

25. The aforesaid submission so made by the leafncd senior counsel for the
respondents has to be accepted. In the present case, this Court has already held
earlier that the promotion can aiso be kept in abeyance or can be withheld of an

incumbent before issuance of charge-sheet, if enquiry is in contemplation. It is nt

" -the case of the petitioner that prior to the issuance of charge-sheet or the date
when the petitioner appeared in the examination or result was declared, no action
, against the petitioner was contemplated. '

26. In fact, in the present case, petitioner's case is that petitioner's promotion 'I

cannot be cancelled or annulled as the petitioner has already been selected. The

contemplation has to be seen on the date when the petitioner appeared in the.

. examination or selected., -

27.  The submission so made by the leamned counsel for the petitioner, apparently,
cannot be accepted. It is found in the present case that the matter was under
investigation for collection of the material so-that disciplinary authority may apply
its mind for the issuance of charge-sheet. In the present case, the charge-sheet
was issued in which the petitioner was already finally punished.

28. It may further be seen that the learned counsel for the petitioner submitted
that the promotion could be withheld before the issuance of the order of promotion
as per the policy as contained in Annexure P-10 and Annexure R-J/1. Learned

- counsel for the respondents submitted that keeping in view the circular as Annexure

P-10 as well as Annexure R-J/1, the power to the withhold the promotion is available
before actual release of the order and for this purpose he referred to Annexure R-1/1.

29. The relevant extract of the circular Annexure R-J/1 has already been
reproduced hereinabove. A mere reading of the circular Annexure R-J/1 itself
indicates that the said circular was issued by the respondents to clarify the position
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with regard to member's promotion in whose favour charge-sheet is not issued and
departmental enquiry is contemplated. Therefore, the said clarification was issued.
It may be seen that though the order of promotion was issued on 20.10.1992 but the
said order was to come into operatton with effect from 1.12.1992 and before the
order of promotion actually comes into operation the respondents passed an order
on 27.11.1992 (Annexure-P-5) intimating that the departmental enquiry against the .
petitioner is contemplated, therefore, decision from the zonal office was awaited.
~ Since, the order Annexure-P-5 was issued to the petitioner by the respondents
informing him that the disciplinary action is contemplated against him and this order
- was passed much before the order of promotion comes into operation as it was to
come into operation with effect from 1.12.1992, therefore, no fault can be found of -
the respondents that the petitioner was never informed by the respondents that
departmemtal enquiry is contemplated against the petitioner,

- 30. The above discussion also answers the second question that if the order of
- promotion has already been issued in favour of the petitioner, then whether under
_ the policy as contained in Annexure P-10 and Annexure R-J/1 the respondents can
withhold the promotion of the petitioner or the promotlon as such can be directed to
be kept in abeyance.

31. Itmay be seenthat the policy as such relied upon is based upon the executives
instructions. The said policy regulating the promotion floated by the Bank by way of
circulars Annexure P-10 and Annexure R-J/1, has no statutory force. The policy in
all its fairnesgs has 1o be seen keeping in view the objects sought to be achieved. The
aforesaid policy was issued by the Bank keeping in view that no person against
whom a departmental enquiry is contemplated or a person who'is under the shadow
of departmental enquiry should get the benefit of his promotion. It may lead to thé
complications or. hardship due to reversion or otherwise. The policy also reflécts
the events that in case the charges are not found proved then the order of promotior
- shallbe released The basic object is that no erring employee should. get the benefit
of his promotion.

32. In the present case, it is seen that the petitioner was already punished after
when the charge-sheet was issued relating to the charges during the period 1987 to
1989. If the petitioner would have already joined in pursuance to order of promotion,
then certainly it would have resulted into prejudice to the petitioner. In the present
case, petitioner since was required to join only ‘on 1.12.1992 and before the order
could be made effective the promotxon is kept in abeyance by passmg the order -
Annexure P-5 dated 27.11.1992, '

33.  No other point is argued by the Ieamed counsel for the petitioner.

34.  Thus, in the present case, there is no prejudice to the petitioner particularly
when petitioner already faced with the deparfmental enquiry and is punished. Merely
because the petitioner was not communicated before the issuance of the order but
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was intimated before the order of promouon is given effect to, then the penuoncr
cannot get any advantage to the aforesaid eventuality,

35. Inview of the aforesaid, no case for mterference is made out and accordingly
the petition is dismissed.

Petition dismissed.

WRIT PETITION

Before Mr. Jusace 'RK. Gupta
15 Novemher 2006

SMT. K. SINHA e .<.. Petitioner*
THE STATE OF MADHYA PRADESH ' ' .. Respondent

Constitution .of India - Articles 226:‘22‘7 Prmclple of Negatwe Equality -
Petitioner seeking promotion on the ground that-her junior officers

have béen promoted - Promotion of Junior Officers was found bad -

by State Govt., however, the govt. did not revert them as PSC had.

recommended their cases for promotion - Illegality once committed .

cannot be pleaded to legalize other illegal acts - Petitioner not entitled
to claim parity as the promotion of the junior officers was found bad
- Petition dxsmlssed

The respondems have submitted that the promotion on review of his juniors
was found to be bad but since they were promoted on the basis of the
recommendations of the PSC, therefore it was not necessary to reopen. their cases
of promotion and the action as such could not be taken in the interest of
Administration. The question with regard to claim parity by applying rule of negative
equality the petitioner cannot claim as such. . (Para 7)

Cases referred.

Union Bank of India & ors. v. M.T. Latheesh (2006) 7 SCC 350; Harpal
Kaur Chahal (Smt.) v. Director, Punjab Instructions Punjab and anr.(1995)

Supp. Part 4 SCC 706; Gursharan Singh & ors. v. New Delhi Municipal

Committee & ors. (1996) 2 SCC 459.
Sanjay Singh, for the petitioner
Harish Agnihotri, Govt. Advocate for the respondents.

ORDER

R.K. Gupra, J :— The petitioner by way of filing this petition before the
Tribunal has claimed similar benefits which were granted by way of promotion by

* Writ Petition No.26187/2003 (»J‘)

Cur.adv.vulrt.



2007). " MADHYA PRADESH SERIES Tor9s

Smt. K. Smha V. The State of Madhya Pradesh, 2006.

_ passing an ordér Annexure-A-1. It is also contended that certain other persons

have been given benefit of their promotlon and the orders in this regard have been-
passed by the respondents on 07/01/1998 Annexure-A-1 and Annexure-A-8 dt. 08/

01/1992. By all these orders the juniors to the petmoners were promoted to the post

of Additional Director.

2. Therespondents in then' return have stated that the cases of all juniors to the

] petitioner were reviewed by the State Government and on review it was decided

that though the benefit -was conferred on them wrongly by way of promotion.
Since the PSC recommended their cases for their promotton therefore it will not be
proper to revert them and to withdraw the benefit already given by way of promortlon
to such incumbents.

3. :The petitioner has also claimed parity and submitted that when certampersons
have already been given promotion and the promotlon ‘as such was found to be
illegal and were not reverted therefore the petitioner is also entitled to the similar
benefit. The argument as submitted by the leamed Counsel for the petitioner has to
be rejected. The petitioner cannot claim the benefit of negative etIuallty.»

4.  The concept with regard to the negative equality is considered by the Apex
Court in (Union Bank of India and others v. M.T. Latheesh') and held that
illegality once committed cannot be pleaded to legalize other illegal acts.

5. The Apex Court relied upon the earlier judgment i.c. (Harpal Kqur Chahal
(Smt) v. Director, Punjab Instructions Punjab and another®) and Gursharan
singh and- others v. New Delhi Municipal Committee and others®).

6.  The aforesaid judgments have been considered in paragraph 29 & 30 of the
2006 (7) SCC 350 (supra), which are reproduced as under:- -

.29, Th.lS Court in Harpal Kaur Chahal v. Director, Punjab

. instructions held that illegality once committed canmot be pleased
to legalise other illegal acts. This Court also held that.
"where thie High Court, applying a wrong test found certain ineligible -
candidates to be eligible and upheld their appointment,.........such
a judgment could not constitute a ground for (this Court) to extend .
the benefit thereof to other candidates appointed illegally"
30. In Gursharan Singh v. New Delhi Municipal Committee
this Court held as under (SCC P 465,-para 9) ’
"[The]-guarantee of equality before law is a positive concept and
it cannot be enforced by a citizen or court in a negative manner. To
putltmotherwords if an illegality or irregularity has been committed
in favour of any individual-or a group of individuals, others cannot
invoke the jurisdiction of the High Court or of [the Supreme Court],

(1) 2006 (7) SCC 350 (2) 1995 supply part 4 SCC 706 (3) 1996(2) SCC 459
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that the same irregularity or illégality be committed by the State or
an authority which can be héld to be a State within the meaning of
Article 12 of the Constitution, so far such petitioners are concemed,
. on the reasoning that they have been denied the benefits which
" have been extended to others although in an irregular or illegal
. manner. Such petitioners can question the validity of orders which
“are said to have been passed in favour of persons who were not .
entitled to the same, but they cannot claim orders which are not
sanctioned by law in their favour on principle of equality before
law. Neither Article 14 of the Constitution conceives within the
- equality clanse this concept nor Article 226 empowers the High
Court to enforce such claim of equality before law. If such claims
are enforced, it shall amount to directing to continue and perpetuate
an illegal procedure or an illegal order for extending similar benefits
to others. Before a claim based on equality clause is upheld, it must
be established by the petitioner that his claim being just and legal, -
has been denied to him, while it has been extended to others and in
‘this process there has been a discrimination.”
7.  The respondents have submitted that the promotion on review of his juniors
was found to be bad but since they were promoted on the basis of the
- recommendations of the PSC, therefore it was-not necessary to reopen their cases
of promotion and the action as such could not be taken in the interest of
Administration. The question with regard to claim parity by applying rule of negative
~ equality the petitioner cannot claim as such. '
~ Accordingly the petition is dismissed. . .
i " . Petition dismissed.

SALES TAX REFERENCE

quare Mr. Justice K.K. Lahoti & Mr Justice A.K. Shmastava
6 Novembcr 2006 -

M/s DIAMOND. CEMENT .. .7 ..Petitioner®
V. - Lo
COMMISSIONER OF SALES TAX : ' .. Respondent _

M.P. General Sales Tax Act, 1958 (II of 1959) - Sectlon 44 and Entry Tax
Act, Sections 3(1)(b), 13 - Reference - Whether gunny bags used for
filling in cement are raw material not liable to entry tax or packing
material liable to entry tax- Gunny bags are packing material and
cannot be treated either as container or raw material - Desler liable
. to.pay entry tax on it - Bags sold as packing material of cement -

* S.TR. No.46/1994 (1)
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Dealer not entltled for set-off - Reference answered accordmgij.

In. view ‘of the aforesaid discussion, the questlons referred by the Board of
Revenue are decided in favour of the revenue and against the dealer as under:-

() The dealer was liable to pay entry tax on gunny bags used for
packing of cement and are not a raw material for the production
of the cement and the cement was saleable by packing in guiny
bags. - :
~ (i) The gunny bags used for packing of cement are packing material
" and were not-sold separately but were sold as a packing material
of cement and the dealer was not entitled to set off on gunny bags
as these were not sold separately. There was no separate sale of
- packing mateérial with cement and under the third pfoviso to sub-
~section (1) of Section 3 of Entry Tax Act, sale does not include its
sale alongwith goods packed and the dealer was not entitled for s
the set off. . . (Para 12)
Cases referred. '

Assaczated Cement Companies Ltd. v. Gavf of Andhra Pradesh 2006
AIR SCW 323,

A.K, Shrivastava, for the petitioner
Sanjay Yadav, Deputy Advocate General for respondent.

“‘Cur. adv. vult.
ORDER

The Order of = the Court  was delivered by
K.K. LasoTy, J :~The Board of Revenue M.P. Gwalior by its order dated 23.8.1991
has made a reference under Section 44(1) of thé MP. General Sales Tax Act,
1958 (hereinafter referred to as the 'MPGST Act) for answer of the fo]lowmg
questions:-

(1) Whether the dealer was liable to-pay entry tax on gunny bags
used for filling in Cement and-are thus raw material required for
production of Cement without which cement in seleable form cannot
.be obtained? - :

(2) Altematively, ifitisheldthatgunnybagsusedinﬁ]]inginccmenis ’
are packing material and are sold along with cement, whether the
dealer is entitled to set off on gunny bags sold or transferred to

places outside the State in the course of interstate trade of sale
outside the State?"

) - The aforesald reference was made at the mstance of dealer. Facts of the
case are as under:
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(i) Applicant is a dealer registered for manufactuie of cement.
During the period 1:7.1984 to 30.5.1985, the dealer purchased raw
material/packing material including gunny bags. Total puchase during
‘the period was Rs. 16,38,98,808/-. The dealer being a holder of
exemption certificate was allowed deduction of Rs. 5,68,45,470/-
being the price of raw material, but other deductions as claimed by
the dealer were not allowed.-The remaining purchases worth Rs, .
10,75,84,338/- representing purchase price of packing material,
incidental goods were assessed to entry tax at the rate'of 1%. The

* dealer 'who was holding exeniption certificate took a plea that he
was not liable t6 pay entry tax. However, the dealer made the
payment of Rs.6,75; 000/- under protest. As tax was deposited -

" belatedly, ‘so the dealer was imposed penalty of Rs. 4,600,000/~
under Section 43(1) of MPGST Act. Against the assessment order: '

. the. dealer preferred an appeal before the Deputy Commissioner

_ who found that the building material worth Rs, 9,38,865/- wete not
liable to tax under Section 3(1)(b) of the M.P. Sthaniya Kshetra
Me Mal Ke Pravesh Par Kar Adhiniyam, 1976 (hereinafter seferred

“to as the ‘Entry Tax-Act). The Deputy Commissioner remanded
the case for holding an enquiry whether such purchases were liable
to entry tax under Section 3(2) of the Entry Tax Act. The claim of
dealer seeking exemption from payment of entry tax on packing
material and claiming set off was rejected by the Deputy
Commissioner on the ground that under the Entry Tax Act, disposal
of packing material alongwith goods packed in it does not amount

- to sell. The Deputy Commissioner found that the grounds on which .
penalty was imposed were not justified. However, the penalty
question was also remanded. Aggrieved by this order in respect of
liability of payment of entry tax on thé packing material and non-

_ permitting of set off on the packing material, the-dealer preferreda
second appeal before the Board of Revenue. Before the Board of
Revenue, apart from this, other aspects were also in question, but
the decision of  the Board of Revenue, so far as it relates to the
controversy involved in this case is being referred for the ready

“ reference.

3) ‘Before the Board of Revenue, it was oontended that the packing materials
were purchased from the outside the State after paying entry tax on it and they
were sold alongwith cement in the course of Inter-State trading and commerce i.e.

sale outside the State. That even if entry tax under Section 3(1) proviso (vii) to the
Entry Tax Act, is payable then the dealer is entitled to set off. The Board of Revenue
found that the tax paid material being sold cutside the State in the course of 'Inter-
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State trade cannot occur in the hands of the dealer as the dealer himself imported
packing material from outside the State. The definition of 'sale' under the MPGST
Act is not applicable under the Entry Tax Act. The sale of packing material means
sale as such, i.e., when packing materjals are sold alongwith goods packed in it they
are not sold. Holdihg it, the Board of Revenue found that the contention on the
aforesaid point made by the dealer cannot be accepted and the packing materials

imported by the dealer are liable to entry tax in the hands of the dealer. -

(4)  Thereafter, the dealer filed an application under Section 13 of the Entry Tax
Act read with Section 44(1) of the MPGST Act which was allowed and the Board
of Revenue has made a reference on the aforesaid two questions of law.

(5) Learned counsel for the dealer submitted that gunny bags which were

purchased by the dealer from outside the State were used as a raw material, hance

no entry tax could be imposed on the aforesaid gunny bags. In the alternatively, it is

submﬁedthattheglmnybagmaybetreatedas a container, as without it cement -

cannot be sold and if it is treated as container then the dealerls entitled to setoffas
phcable in respect of - the container.

(6) Leamed oounsel appeanng for the State opposed the aforesald contention
and submitted:- )

(2) That under Section 3(1)(b) of the Entry Tax Act, the dealer

was liable for the payment of entry tax of gunny bags and was

rightly assessed to the entry tax.

(b) That, gunny bag is a packing material and not a container and

when a packing material is sold alongwith goods contained therein

then the packing material shall not be included in its sale. Reliance

is placed 16 the last proviso to Section 3(1) of the Entry Tax Act.
(7) Leamed counsel appearmg for the dealer has Telied on a Division Bench
judgment of this Court in Raymond Cenient Works v. Sales Tax Officer' and
submitted that this reference may be allowed.

" (8) Now the ﬁrst question arises whether the gunny bag is a raw material or

packing matenal In this regard, it will be appropnate to refer secuon 3(1) of the
Entry Tax Act.

"Sectlon 3:- Incidence of taxatlon-(l) There shall be levied an

entry tax- .

(2) On the entry in the course of business of a dealer of goods

specified in the Scheduled 11, into each local area for consumpt:lon,
use or sale therein; and .

(b) On the entry in the course of busmess of a dealer of goods

(1) (1997) 30 VKN 219
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specified in Schedule I, into each local area for cousumpuon or
use of such goods but not for sale therein;

and such tax shall be pald by every dealer hable to tax under the

Vanijyik Kar Adhiniyam, who has effected entry of such goods: |

Provided that no tax under this sub-section shall be levied-

(@) in respect of gooods specified in Schedule-II other than the

Tocal goods, purchased from a registered dealer on which on entry

- . tax is payable or paid by the selling registered dealer;

; (ii) n respect of goods specified in Schedule-IT which after entry

into a local area are sold outside the Stat¢ or in the course of Inter-

" State trade or commerce or in the course of export out of the

terrrtory of India;

- (jii) in respect of goods speclﬁed in Schedule-TII lmported from

[2007

outside the State for consumption or use but which have been . *

dlsposed of in any other manner;

(1v) in respect of goods exempted from entry tax under Section - :

10; and if tax on the entry of any goods specified in 'Schedule-II or

Schedule-II effected during any period has been deposited by a (ﬂ

. dealer into the' Government treasury and subsequent to such-entry

the goods are d1sposcd of in the manner described in clause (ii) of
this proviso, such dealer shall be entitled to a set"off, of the tax

already paid by him in respect of such goods and such set off shall -

be adjusted towards the tax payable by him in such manner-as may
be prescribed:

‘Provided further that notwithstanding anyﬂung oontamed in th1s

Act where a dealer in the course of his business, purchases goods

from a person or a dealer other than a registered dealer. who has

effected entry of such goods into a local area prior to such purchase,

the entry tax shall be pa1d by the dealer who has purchased such .
[N gwds .

Provided also that notwithstanding anythmg con!:amcd in this
Act, wheére a dealer liable to pay tax under the Vanijyik-Kar
Adhiniyam, in the course of his business into alocal area, purchases
goods spec1ﬁed in Schedule IN1, other than goods which are local
goods in relation to such local area, from another dealer of the
same local area for consumption or use, the entry of “such goods

shall be deemed to have been effected into such local area by the
dealer who has purchased such goods for the aforesaid purpose
and entry tax shall be paid by such dealer:



S

S¥

20071 - - MADHYA PRADESH SERIES o
i M/s Diamond Cement v. Commissioner of Sales Tax, 2006.

Provided also that in respect of packing material 'sale’ mean
the sale of packing material as such and shall not include its sale
alongwith the goods packed or contained therein."

(9) The controversy in this regard has been considered by the Apex Court in
Associated Cement Companies Ltd. v. Govt. of Andhra Pradesh'. The Apex
Court considering the question whether the gunny bagisa packmg material or not,
held thus:-

"31. Going by whathas been held in the aforesaid case the gunny

bag or the HDPE bag is used to facilitate the transporting and

marketing. Thé value of bag would normally be a minor percentage

of thevalue of cement. In such a situation, it would be difficult to -
, infer a separate agreement for the sale of bags used for packing.

: the cement ngh Court was right in observing that the
manufacturets in order to claim the tax benefit had résorted to the
modus operandi of the sale of containers (bags) by bifurcating

. the price. That when evidence is created prima facie supporting
the plea of separtate sale of packing material, it would be difficult
for the taxing authorities to establish otherwise even though the
design and purpose of creating such evidence by the process of
billing etc., is quite evidence. That inl every case, elaborate enquiry -
will have to be made to decide on which side the transaction falls.
To obviate such uncertainties and long drawn ‘enquiries, the
Legislature has laid down a straight formula prescribing the rate of
tax on cement dependent on the two categories envisaged in Clauses
(a).and (b) of Entry18. Itis ‘rationalization of - the entries and is
regulatory in nature, "

The Apex Courtinthe aforesaid judgment has considered both aspects whether
a gunny bag is a packing material-and whether it can be sold separately treating it
as a container. The Apex Court con51denng the prowsmns of AP. General Sales
Tax Act held thus:-

‘ "Bntry 18 of First Schedule as amended by Amendment Act 6f
1996, providing for levy. of sales tax on cement at rate of 16%
where sale price of cement includes value of packing material and
if cement is- sold along with separate sale of packing material for
separate price, charging sales tax at rate of 20%, cannét be held
to be discriminatory on the ground that the same commodity i.e.
the cement cannot be treated and made liable to pay differential
duty of tax depending-upon how the sale of cement is effected,
ie., by effecting the sale of cement and paclung material separately.

(1) 2006 AIR SCW 323
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The discrimination does not arise for any dealer because the dealer
can avail any one of the options available in clauses (a) and (b). If
the dealer sells cement along with the packing material and the
sale price includes value of packing material he continues to pay
tax at the previous rate, i.e. 16%. If the_dealér opts to sell the
packmg material and cement separately he has to pay tax at higher
rate i.c. 20% on cement only. The dealer is not left without any -
option. He can exercise one of the two options and pay the tax

" accordingly. Further, the imposition of higher rate of tax in the
case falling under CI. (b) of Entry 18 is to check the tax avoidance
measures which are said to be rampant. That contrary to the normal
business practices and modilities of sale of cement, the
manufacturers had started bifurcating the price of cement and
packing material to make it to appear that there was separate sale
of €ach of them, so that they need not have to pay the higher tax -
on the component of packing material. It is common knowledge
that the cement, barring some bulk supplies, is ordinarily sold in
packed condition, i.e. either in gunny bags or HDPE bags. Going -
by. ordinary business practice and common sense, one does not
think of purchasing the cement and bag separately. The agreement
and the bargain would be for sale and purchase of cement in

. packed conditions, that is to say, together with the container.

Moreover, when evidence is created prima facie supporting the
plea of seperate sale of packing material, it would be difficult for

" the taxing authorities to establish otherwise even though the design
and purpose of creating such evidence by the process of billing
etc., is quite evident, In every case, elaborate enquiry will have to
be made to decide on which side the transaction falls.To obviate
such uncertainties and long drawn enquiries, the Legislature has
laid down a straight formula prescribing the rate of tax on cement
dependent on the two categories envisaged in clauses (a) and (b)
of Entry 18. It is rationalization of the entries and is regulatory in
nature."

(10) . Now in the present case, position may be seen. Section 3 of the Entry Tax -

Act provides incidence of taxation and it is not in dispute that the entry tax was
payable by the dealer on the entry in the course of business into local area for use
of such goods but not for saie therein. The contention of - the applicant that the
gunny bag may be treated as a separate sale treating it as a container also does not
find favoured as it has been held.by the Apex Court in Associated Cement
Companies Ltd. (supra) that it is a packing material and the last proviso of Section
3 of Entry Tax Act, it has been provided that a packing material sale means the

,(.5
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sale of packing material as such and shall not include its sale alongwith the goods
packed or cantained therein. So law is very clear in this regard that the gunny bags
are packing materials and cannot be treated either as a container or a raw material.
(11) In Raymond Cement Works '(supra) relied on by the leamed counsel for
the applicant, the question was-benefit under Section 2(r) of the- MPGST Act for
exclusion of the tax free goods and tax pmd goods ﬁ'om the taxable turnover of the
dmler The Division Bench held thus:- - -

"§ : Ealier in Section 2(o) of the Act,’ deﬁmng sale price, Explananon

" renumbered as Explanation I by Act No.32 of - 84 with effect from

. +1-7-84 had provided that where goods were sold together with'

packing material or container, then .netwithstanding anything
contained in the Act, the sale price of such goods were to be

" inclusive of the price of the cost of value of ‘such packing material
or container, whether such price, or cost or value was charged
seperately or not. The said Explanation had also treated the packing
material or the confainer as parts of the goods sold. With the |
insertion of Section 7-AA in the Act, said Explanation [ was omitted: -
by the very Act No.20 of 1990 w.e.f. 1-10-90, the date on which .
section 7-AA was inserted, apparently because on account of the
fiction introduced by section 7-AA, the Explanation had been
rendered redundant. The impact of the said Explanation in working
out the taxable turnover of a dealer in accordance with section
2(x) fell for consideration of this Court in Ganga Enterprises v.

- Commissioner of Sales Tax and it was observed:- '

Tt is clearly mentioned in the "Statement of Objects and Reasons" -

" that these amendments are being made for the benefit of. dealers’
. as well as consumers. In fact, there was no need for providing the

_ said Explanation under the "sale price”. But, it appears that the -
 Legislature in their wisdom thought it proper in order to make a
" . definition of the "sale price" more specific and put it beyond any
confusion the said Explantion was added to the definition of "sale
* price". When'the container is also sold together with the material
contained therein then sale price is to be worked out as a total sale

- price inclusive of the price of the packing material. Therefore, an

- ‘Explanation was inserted for abundant caution-and it cannot be
. stretched beyond the context where it has been used. The whole
.idea behind insertion of this Explanation was to make this definition
self contained. Shri Seth, leamned: counsel, has emphasized on the
non obstante clause "notwithstanding" contained therein. This
clause means that if there is any provision in the Act, which is
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contrary to the definition of the "sale price then by virtue of this .
" non obstanté clause, it will- authomatically give away to the
Explanation 1. Therefore, #on obstante clause "notwithstanding" -
appearing in Explanation I does not mean that it ousted the
applicability of the relief which is given in the definition of the
“taxable turnover" as defined under Section 2(r) (I). As a matter
-of fact, in the definition "taxable turnover”, certain reliefs have
been given that how the total taxable turnover shall be worked out
and for that; it is clearly mentioned in clause (ii) that the tax paid
goods which is being used, or becomes a part of another finished
goods, which is sold mthe market, then that amount of tax will be
deducted in ordér to work out the taxable turnover. This deduction
canniot be affected by the Explanatlon attached to séction 2(o) of
. the Act. The sale price as mentxoned above, has to contain the cost -
. price, cost of the packmg material including tax alréady paid. That
. was only with a view to make definition of the sale price self- . |
contained. But that self coftained definition of "sales price" does
* -, not adversely affect the deduction, which has been, made available
‘to the assessee w's 2 (1) (ii) of the Act. It wﬂl not be proper to
confuse the said two prov1s10ns as both the provisions operate in
separate area of operation and one cannot be mixed up with the °
other. The effect of determination of “sale price” is one act and
deduction from taxable turnover is another thing and to deny the
benefit of duduction by virtue.of Explanation I to Section 2(0) of
the: Act to the assessec, is against the intended intention of the
" Legislature, If the Legislature wanted to deny this deduction under
. clause (ii) to section 2(r) of the Act, they would have made a
" ne¢essary amendment in taxable turnover also. But the legislature
__ did not extend that effect into this definition and confined it to the
definition of the "sale price" only."
The provision has, in no way, bécome different on account of
insertion of section 7-AA in the Act"

But in the present case, the question is entrely different. In respect of first

question, it is undoubtedly clear that the gunny bag is not a raw material but is -

packing material and was liable for the entry tax by the dealer and in respéct of
second question, it is also held that cement which was sold alongwith gurmy bags

was not a sale of packing material but in fact it was a sale of cement and the -

dealer was not entitled to set off.”

'(12) In view of the aforesaid discussion, the questions referred by the Board of
Revenue are decided in favour of the revenue and against the dealer as under:-
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(i) The dealer was liable to pay entry tax oil gunny bags used for
packing of cement-and are not a raw material for the production
of the cement and the cement was saleable by packing in gunny
bags.
(i) The gunny bags used for packing of cement are packing matenal
and were not sold separately but were sold as a packing material
of cement.and the dealer was not entitled to set off on gunny bags
as these were not sold separately. . There was no separate sale of
packing material with cement and under the third proviso to sub-
section (1) of Section 3 of Entry Tax Act, sale does not include its
sale alongwith goods packed and the dealer was not entitled for

the set off. ..
Order accqrdr‘ngly.
- APPELLATE CIVIL
Before Mr. Justice Arun Mishra
] ’ 21 November, 2006 .
IMRATLAL - - _ .... Appellant*
v _ , s
VISHNU PRASAD & ors. .. Respondents

‘ le Pricedare Code, (V of 1908) Order 41 Rule 14(3), Order 41 Rule 21
and Order 43 Rule 1(t) - Appeal against dismissal of application to
restore appeal - Discretion to dispense with notice on certain
respondents- Discretion has to be exercised by Court on sound basis
and correct factual matrix not procured by false statement -False
st‘atérr:ent that no relief claimed against those respondents - Court
committed illegality while exercising discretion - Exercise of
discretion is open to judicial review and is neither unfettered not

' arbltrary It was necessary to issue notice to unrepresented
defendants after the plaint was amended - Moréover, respondents
No. 5 and 14 were dead before filing appeal and appeal could not
have been decided agalnst dead person - Appellate judgment set
aside.

What was submitted before the appellate. Court on-21.2.1995 -passes
comprehension that no decree was claimed against:defendants/respondents No. 1
to 6-and 9 to 20. It was palpably false statément made. The appellate court also
failed to look into the relief claimed in the plaint, in which it was prayed that the title
of the defendants'No.1 to 13 be declared as illegal and they be treated as trespasser
and possession be ordered to be restored from the plamhﬂ‘s to them, Itis also clear

* M.A No.1980/2003 (‘")
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that the property exchanged hands by virtue of registered sale-deeds after it was
auctioned by the erstwhile Government of Bhopal State to defendants No. 1 to 4.
Thus, it is clear that the Court was defrauded by making a false statement that no
relief was claimed against the defendants No.1 to 6 and 9 to 20. Court has also
passed the order of dispensing with the service in reckless manner. The discretion
contemplated under Order 41 Rule 14(5) cannot be exercised arbitrarily. Thus, the
appellate Court committed an illegality while exercising the discretion in favour of
plamtlffs/appellants on the basis of aforesaid factually wrong statement.

There is yet another teason due to which the appellate Court should have
recalled the judgment. It is clear from appellate judgment that Rupa Bai was afrayed
as Respondent No. 5 and Jagdish was arrayed as respondent No. 14, both were

dead. They had died before filing of the appeal. Appeal could not have been

decided for or against a dead person, effect of death of Rupa Bai and Jagdish was
required to be considered by the appellate Court, as this fact was not pointed to be
appellate Court by the plaintiffs/appellants at the time of deciding the appeal. It
was necessary to the Appellate Court to have considered aforesaid aspect while
deciding the appeal on merit, an appeal could not have been decided without bringing
the LRs of deceased Rapa Bai and Jagdish. Lis passes into state of suspense on
death of litigant. The Court was required to decide the said question before devolving
upon with the merit of appeal and its effect on judgment and decree passed by trial
Court. Thus judgment and decree dated 6.9.1995 passed by the appellate Court is
liable to be set aside for this reason alone. (Paras 13 & 21)
Cases referred. :

State of M.P. & anr. v. Champalal & ors.AIR 1965 SC 124; Smt. Jamuna,

Bai & ors. v. Chhote Singh & ors.2004(2) MPHT 325; Sushila & anr. v. Ra]veer
. Singh & anr:2000(1)MPHT 331=2000 ACJ 719 Raghvendra Naik & anr. v.
Mahavir & ors.2001(2) JLJ 135 & Kalabai Choubéy v. Rajabahadur Yadav
" AIR 2002 MP 8; Anjali Roy v State of West Bengal & ors AIR 1952 CALCUTTA
825; Moidin Bacha Rowther & anr. v. LS. Chindambaram Pillai AIR (32) 1945
Madras 86; Subhanrao V. Patankar & anr. v. Masu Daji Pote & ors. (1983) 1
SCC 400; Martin Burn Ltd. v. R.N. Banerjee AIR 1958 SC 79; Mirza Wa]ahad
Baig & ors. v. Sharanappa & ors. (2000)"9 SCC 372.

Ashish Shroti, for the appellants.
RN. Yadav, for respondents/decree holders.
Sudesh Verma, Govt. Advocate for respondents/State.
' Cur. adv. vult.
ORDER

. ARUN Misara, J :—These appeals have been preferred by the appellants

aggneved by dismissal of application was filed under Order 41 Rule 21 r/w section
151 C.P.C. to restore, rehear and decide the appeal afresh.
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2. The case has a checkered history. lenﬁﬁ's/respondents filed a suit praying

for relief of declaring the order passed by the erstwhile Bhopal Government, to be

null and void and title of respondents no.1 to 13 to be declared as illegal, they be

treated as trespasser and it be held that the plaintiff are the real Blmmiswami of

"the disputed Jand. Prayer for possession was also made along with mesne profit.
Decree for mesne profit was prayed jointly and severally against the defendants.

3.  Plantiffs averred that fatheér of plaintifs are sons of Kanhaiyalal. Kanhaiyalal
" was grand father of the plaintiffs. The land in dispute was inherited by Kanhaiyalal
from his father; Ganpat Singh. Kanhaiyalal inherited the propetty shown in schedule
A" Inthe year 195455 the Bhopal State passedan ordcr under the Kans Eradication
Act, 1954, Legal heirs/successors of K:mhmyalal were not consulted before
tractorisation of the land under the suit and charges of Rs. 8,732/- wére realized.

. Kanhiyalal nor his son filed any civil suit before the Civil Court to question the illegal
and arbitrary action of the Bhopal State owing to their negligence, lethargy and
ignorance of law carelessness. The Apex. Court in another case- State of M.F.
and anr. v. Champalal and ors.}, decided against the State of Madhya Pradesh
and held that the action taken under the Act was illegal. Defendants No.1to 13 are
treaspasser on the land, they are illegally reaping the benefit of mesne profit. There.
was negligence on the part of defendants No. 14,15, 16 and 17 in taking nmely
action, they are arrayed as proper parties in the suit.

4.  Written statement was filed by the defendants No.1, 2, 3,5,8,9, 10, 11 and
13. The fact that the plaintiffs were minor was denied. It was submlttcd that they
had attained the majority, but, it was also denied that the land was inherited by Shri:
Kanhaiyalal from his father; Ganpat Singh. It was self acquired property ‘of
Kanhaiyalal. The father of plaintiff had no lawful right, title or interest mthe dlsputed
land, as such the steps were not taken for eviction. The auction of theJand: made in
favour of respondents No.1 to 4 was not null and void. The decision of “the, Apex
" Court does not effect or annul the auction sale of the land in favour of the defendants.

" The aunction was confirmed. Sale certificate was issued in favour of the defendants
No.1 to 4. Possession was also delivered. Subsequent declaration by the Court that
section 4 of the Kans Eradication Act was ulfra vires, did not effect the aiction

- which had already been held and has attained finality. They are rightful owner of

the land in possession. The suit was barred by limitation. Minority, if ariy, does not
extend the period of limitation in favour of the plaintiff. In the year 1956-57
defendants No.1 to 4 transferred the suit land to defendant No.5, on'12.11.1963 by
executing a sale-deed with respect to-survey No. 351-352, 424, 250 in area 37.76
acres. In the year 1956-57 defendants No.8 and 10 also purchased the land from
defendants No.1 to 4, mutation was also made, total area transferred was 24.06
acres out of survey No. 349, 350 and 352. In the year 1956-57, defendant no.9 and
one deceased; Brijmohan purchased 16 acres of land out of survey No. 351 Their
(1) AIR1965 SC 124
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names were also mutated. Sale-deeds were executed on 12.11.1963. Defenda.nt
No.14 sold these land to Monoharsingh son of Bhagwansingh by a registered sale-
deed. Manoharsmgh was placed in possession of the land. Rest of the land continues

to remain in possession of answering respondents. Plaintiffs No. 8 to 11 being’

grand daughters of Kanhaiyalal holds no interest in the disputed land, no right

accrued in their favour. To set aside auction the limitation was one year with effect from -

_the date of confimmation of sale, as per Article 12 of the Limitation Act, 1908 which
provision is pari materia of Article 99 of the Indian Limitation Act of 1963.

5. " A separate written statement was also filed by defendants No.15 to 18. For
defendants No.7 & 8 as they were minor, a guardum at litem was appointed.

6. Initially the suit was dismissed as per the Judgment and decree dt. 4.3. 1983
An appeal was preferred. In first- appeal, case was remanded to the Trial Court as
per order dt. 22.4.1985. It was speclﬁcally ordered by the first appellate. Court to
allow opportunity to amend written statement after plamt was amended in spite of
that notlces were not issued to them. However, the tnal Court again dismissed that
suit.

7: A First Appeal was preferred, same was dec_:ided on 9.5.1992. Casc was -

again remanded to the trial court for impleading the State of Madhya Pradesh, and
in view of certain additioral documents which were filed by the plaintiffs. After
remand of the matter the trial Court again dismissed the suit. However, at no point

of time even after remand of the case, 3™ time notices were not issued to -

unrepresented defendants. Again a First Appeal No. 2A/95 was filed and in the
appeal an order passed by the appellate Court to serve the defendants, order was
not complied with. However, the plaintiffs/appellants prayed for dispensing with the

service on unrepresented defendants on 21.2.1995 it was submitted that the

defendants No.1 to 6, 9 to' 20 have remained ex parte before the trial Court and
plamnffs appellants have not prayed for any relief as against them, as such their
service be- dispensed with. Consequently, on the false statement that no prayer
was made against aforesaid defendnats No.1 to 6, 9 to 20, service of summons of
appeal was dispensed with, only GAL represented defendants No. 7& 8. -

8. When unrepresented defendants came to know of an ex-parte decision of
the appeal as per judgment dt. 6.9.1995 decreeing the suit filed by the plaintiffs
without service of notice on them two applications were filed under Order 41 Rule

21 CPC. One of the application was preferred by Radheshyam, Savitri Bai, Radha

Bai, Laxmi Bai and Rukmani Bai to set aside the judgment and decres of - appellate
Court directing recovery of posseésiq_ﬂ from them and annulling the auction made in
their favour. Jagdish, son of Deviprasad had died at the time when appeal was filed
before the first appellate Court. His LRs were not brought on record. Factum of
his death was also not disclosed, he was arrayed as respondent No.14 in the appeal
- and legal representative of Jagdish were not impleaded deliberately; Savitri Bai is
dauthter-in-law of Jagdish. No notice was served on them. Thus, by playing fraud

$ ¥
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an ex parfe decree has been obtained against her interess. It was also submitted
that Rupa Bai another respondent had died on 18.8.1993 before filing appeal, her
legal répreseritative; Radha Bai, Laxri Bai and Rukmani Bai were also not impleaded
as parties, thus, they had no intimation of appeal, appeal was filed against dead
person and decided against a dead peson; Rupa Bai, she was impleaded as respondent
No.5. Thus, decree was passed against a dead person without impleading their
LRs. It was null and void. It was also wrongly informed to the Court that ng relicf

.- was claimed against unrepresented defendants, In fact relief was claimed that .

auction in favour of defendants No.1 to 4 be set aside, this application was filed on
2.4.1996 and renumbered subsequently as MIC No. 16/02.

9- - Yet another application was filed by Imratlal appellant urider Qrder 41 Rule
2] C.P.C. r/w section 151 C.P.C. stating that on 21.2.1995 the Court was wrongly
informed by the appellants that no relief was claimed against respondents No.1 to
6, 9 to 20. On this wrong statement, service on them was dispensed with. Once it
was stated that appellants were not claiming any relief against them, it was not
open to the plaintiffs to obtain a decree against the interest of the aforesaid-
defendants without serving of hotice on them. Court was defrauded. After scrvice
was dispensed with, case was got transferred to another Court in order to obtain an
ex-parte decree. LRs of Radheshyam were also not brought on record, as such
suit has abated and there was possibility of conflicting decree being passed due to
abatement.of suit vis-g-vis to Radheshyam. The appellate Court as per remand
order dt. 22.4.1985 had ordered the unrepresented. defendants to be served, but,
still no notices were issued, service was effected at any point of time after remand
of the case before the trial Court or before the appellate Court. Thus, direction
issued in the remand order dt. 22.4.1985 has been violated. Suit was also barred by
limitation. This application was preferred by, Imratlal on 1.2.1997 which was
subsequently renumbered and registered as-MJFC No. 14/02.

10.  The appellate Court as per more or less similar orders dt. 11.7.1993 decided
both the MICs, it has dismissed the applications filed under Order 41 Rule 21 of the
C.P.C. Aggrieved by impugned orders, these appeals have been preferred.

1. Shri Ashish Shroti, learned counsel appearing on bahalf of the appellants has
submitted that on account of impleadment of dead persons; Rupa Bai and Jagdish
no order could have been passed by the appellate Court on merits of the case
without impleadment of LRs of the deceased respondents; both Jagdish and Rupa
Bai, died before trial Court, the proper course for the appellate Court was to consider
effect of death of. Rupabai and Jagdish befare trial Court and effect of not

.- bringing the 'LRs of deceased; Tagdish and Rupa Bai. He has further submitted
. that the remand order dt. 22.4.1985"has been violated. There was direction issued

in the remand order to give opportunity to unrepresented defendants to amend WS
and to adduce evidence at no point of time upto the appellate Court, even after the
second remand, no notices were issued and ultimately and ex-parfe decree was
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obtained on false statement made to the appellate court that no relicf was claimed
against defendants No.1 to 6, 9 to 20 whereas the decree was prayed for possession

against defendants No.1 to 13 and to hold that they were not having any right, title -

* or interest over the suit land. Thus, services were got dispensed with by playing
fraud and by making a wrong statement, later on it was not open to the appellants
obtain a decree once they declared that they do not claim any decree and thus
abandoned the case against the defendants, as such-respondents were estopped to
obtain a decree, even otherwise decree passed in ex-parte deserves to be set aside
in the facts and circumstances of the case. Written statement was filed by most of
these defendants. They have furnished their address, discretion under Order 41
Rule 21(4) C.P.C. has not been properly exercised by the appellate Court and an
order dispensing with service was passed on mis-statement on fact. Thus, the
impugned order be set aside. Appeal be duected to be heard afresh aﬁ:er hearing
the appellanis

12. Shri R.N. Yadav, leamed counsel appearing on behalf of the plaintiffs/’
respondents has supported the order. He has submitted that it is discretionary to the - _
appellate Court to dispense with the service as after filing the written statement,

defendants were procecded ex-parte before the trial Court. They have not adduced
any evidence .after filing of written statement, as such in view of the State
Amendment made under Order 41 Rule 14(3) C.P.C,, it is open to the appellate
Court in its discretion to dispense with the notice to any of the respondents against
. them the trial court has proceeded ex-parte. Once discretion has been exercised
by the appellate Court to dispense with service it is not'open to make an interference
as held by the Full Bench of this Court in Smt. Jamuna Bai and others v. Chhote
Singh and others' . He has further submiitted that two of the defendants were
- represented by GAL, as such there was substantial representation, hence, no
prejudice was caused due to dispensing with the service of notice. He has also
submitted that as. Provision of section 4 (1) & (4) of the Bhopal Reclamation and
Development of Land (Eradication of Kans) Act, 1954 was declared to be ulfra
vires being violative of Axrticle 19(1)(f) thus, the auction in favour of defendants
No. 1 to 4 was 1llegalandv01d No case. for interference is made out on merit in

view of the decision of the Fll Bench of this Court in State of M.P. and ors. v.

Champalal and ors.2.

13. First quesl:lon for consideration is whether the appellatc Court was right in
dispensing with service of notice on defendants/respondents No.1 t0.6, 910 20 : no

doubt about it that it is discretionary with the appellate Court to dispense with the .

* notice to any.respondent against whom the suit was heard ex-parte as per the
State Amendment made in sub-rule (3) of Rule 14 of Order 41 C.P.C. However,
at the same time, the disczetion to dispense with the service- cannot be exercised

(1) 2004 (2) MPHT 325 (2) AIR 1965 SC 124
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arbitrarily or on wrong statement of fact. What was submitted before the appellate
Court on 21.2.1995 .passes comprehension that no decree was claimed against

defendants/respondents No. 1 to 6 and 9 to 20. It was palpably false'statement
made. The appellate court also failed to look inito the relief claimed in the plaint, in

. - which it was prayed that the title of the defendants No.1 to 13 be declared as illegal

and they be treated as trespassér and possession be ordered to be restored from
the plamtlﬁ‘s tothem. Itis also clear that the property exchanged hands by virtue of
registered sale-deeds dfter it was auctioned by the erstwhile Government of Bhopal
State to defendants No. 1 to 4. ‘Thas; it is clear that the Court was defrauded by
making a false statement that no relief was claimed against the defendants No.1 to
6 and 9 to 20, Court has also passed the order of dispensing with the service in

- reckless manner. The discretion contemplated undér Order-41 Rule 14(5) cannot
. be exercised arbitrarily. Thus, the appellate Court committed an illegality while-

exercising the discretion in favour of plmnnﬂ'slappellants on the ba81s of aforesaid
factually wrong statement. R -

14. Shri R.N. Yadav, leamed counsel appeanng on behalf of. the plmntlﬁ'sl
respondent$ has relied upon thé decision of the Full Bench in Smt. Jamuna Bai

‘and ors. v. Chhote Singh and ors!, whetein this Court has laid down that once the

certain respondents have failed to appear before the trial Court, they cannot claim
tight of hearing at the first instance. No benefit can be claimed by such a party
against the exercise of discretion by the Court in dispensing with the notice, when
the notices were dlspensed with, appeal cannot be dismissed. The effect of
dispensing with service is that the respondent remains a party in the. appeal but

service of notice is dispensed with. Dispensing with notice cannot be termed as- .

deletmg the name of unsérved respondents, on the contrary they continue to remain
party in the appeal. The Full Bench of this Court has held that the three decisions
of this Court in Sushila and anr. v. Rajveer Singh and ors.2, Raghvendra Naik

and anr. v. Mahavir and ors.? and Kalabai Choubey v. Rajabahadur Yadav*,

do not lay down the correct law. The Full Bench has further held that there is no -

" inconsistency in the M.P. Amendment and sub-rule (4) of Rule 14 Order 41 and the .

sérvice of nouoembedlspmsedwnhuponﬂlepamﬁ whowereprooeededexpaﬂe
beibletheCmntof firstinstance. The Full Bench of this Court has laid down thns:

15, Thus, it is clear that there is no 1noons;stency in ‘the M.P.

Amendment and sub-rule (4) of Rule 14 of Order XLI'dnd the

notice can be dispensed with upon the parties, who was proceeded

" ex-parte before the Court of first instance, Langauge of - sub-rule

(4) of Rule 14 of Order XLI is clear where it provides that it shall -

not be necessary to scrve notice of any "proceeding incidental to - -

an appeal". So the Legislature has made it mandatory that it is not

(1) 2004 (2) MPHT 325 (2) 2000(1) MPHT 331 = 2000 ACJ 719
(3) 2001 (2) JLT 135 (4) AIR 2002 MP 8
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necessary to serve notice-and when Legislature has provided that
it is not necessary to serve notice upon the party, who has not
appeared in the Court of first instance or failed to file address for

. service of -notice, the appeal cannot be dismissed after notice upon
the respondents are dispensed with by the Court." '
" 16. We, therefore, hold that Division Bench judgments delivered
in the ‘cases of ‘Sushila_(supra), Raghvendra Naik (supra) and
Kalabai Choubey (supra) do not lay down the correct law. We
answer the question that the appeal shall not fail on account of :
dispensing with riotice upon the respondents, who were ex parte
before the Court of first instance and they have not submitted the
address of service for-notice. Since respondents have chosen not
to appear before the Court of firstinstance, they cannot claim
right to be heard at the appellate.stage. No benefit can be claimed
by the party against the exercise of - discretion of the Court in
 dispensing with notice. When notices have been-dispensed with -
appeal can not be dismissed and Appellate Court has power to
. modify or enhance the quantum. of - compensation. Reference is
. answared accordingly. File be placed before the Bench for decision
of appeal oh inerits." ' S

15, Theré is no dispute as to proposition laid down by the Full Bench, io doubt

about it that merely by dispensing with the service of motice, the appeal does not
become maintainable, when the respondents have not chosen to appear before the

Coutt. of first instance and cannot claim right to be heard before the appellate

Court, but, at the same time discretion to dispense with service has to be used by

the court on sound basis and correct factual matrix not procured by false statement.
In the instant case, the facts are writ large, totally incorrect statement was made.
16.  In Anjali Roy v. State of  West bengal and ors.! , it has been observed that
" itistrue 0. 41 R. 14(3), Civil P.C., empowers the Court to dispense with the service
- of notice of the appeal on respondents who had not appeared in the Court below,
but the power is only discretionary and when the relief asked for is personal order
on such respondents, directing them to do or forbear from doing a certain thing, the
power ought never to be exercised, nor should its exercise be asked for. Even when
. the power has been exercised, it is at least a question whether, although the constitution
of the appeal may not have become defective, it was considered proper that service
should have been effected in view of the relief which was claimed against the
respondents. ’ C '
17. InMoidin Bacha Rowther and anr. v. LS.Chindambaram Pillai®, a Division

" Bench has considered the provision of Order 41 Rule 14 C.P.C. it held that when

(1) AIR 1952 CALCUTTA 825 T (2) AIR (32).1945 Madras 86

J“-
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an appeal was filed and the only respondents to that.appeal were persons who had
allowed the. proceedings in the trial Court to go on ex- parte it was undesirable to
apply the proviso to R. 14-of 0. 41, C.P.C., without an attempt to serve at Jeast one
of those respondents, it was not proper to decide the appeal.

18.  Thus, it has to be considered in the facts and circumstances of the each case
whether the Court has properly exercised discretion while dispensing with the service
under Order 41 Rule 14(3) C.P.C. Exercise of discretion is open to judicial review
it is not unfettered neither arbitrary nor this provision is to cnable any litigant to
make a wrong statement in the Court to obtain a relief.

19. It is also to be noted that the appellate Court had remanded the case firt
time as per order dt. 22.4.1985, there was a clear direction made in the aforesaid
remand order passed-in Civil appeal No. 38A/95 by the District Judge; Sehore.

‘While amendment application filed by the plaintiffs was allowed that the trial Court
shall obtain the amended written statement on the amended pleadings made by the
plaintiffs. Issues were also ordered to be struck. Evidence as may be adduced by
both parties was also to be recorded. In spite of aforesaid direction' no notice was
issued to unrepresented defendants, after the plamt was amended. They had ‘no
notice of amended plaints. It was necessary to issue the notice to unrepresented
defendants after the plaint was amended in order to allow them amendment of
written staternent which was not done. In view of the remand order dt. 22.4.1985
. as date was not fixed appellate court did not direct that no notice need be issued, it
was necessary to issue notices to all the defendants.

20. The appellate Court has erred in holding that as service of notice was
dispensed with by it application were not maintanable. Order 41 Rule 21 of the .
C.P.C. is quoted below:

"R.21. Re-hearing on application of respondent against whom ex
parte decree made.Where an appeal is heard ex parte; and
judgment is pronounced against the respondent, he may apply to _
the Appellate Court to re hear the appeal; and , if he satisfies the
Court that the notice was not duly served or that he was prevented
by sufficient cause from appearing when the’ appeal was called on
for hearing, the Court shall re-hear the appeal on such terms as to

. costs or otherwise as it thinks fit to impose upon him.

In case "notice was not.dnly served” party can apply for tehearing on similar
principle the question whether dispensation of notice was legal and proper or not
* can also be raised, cause can also be showni that the party applying for rehearing
was prevented by any sufficient cause from appearing when appeal was called for
hearing. It is clear that if a party had no notice of appeal to appear or had some
other sufficient cause not to appear can apply for rehearing of appeal that has been
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decided exparte. In  Subhanrao V. Patankar and anr. v. Masu Daji Pote and.

ors.' , when party was duly served but counsel failed to appear, m the facts of case
rehearing was afforded by applying the principle under Order 41 Rule 21 of the
C.P.C. In Martin Burn Ltd. v. R N. Banerjee?, considering principle of Order 41

Rule 21 C.P.C., Court can rehear appeal if considered necessary for ends of justice .

or to prevent abuse of the process of Court. In Mirza Wajahad Baig and ors. V.

Sharanappa and ors.3,. when one of respondent was not served order of High.

Court was set aside. In the instant case, service was illegally dispensed with on
wrong statement and decree procured against those very defendants after stating
that no relief was claimed against them. Thus, apphcants ought to have been allowed
by appellate Court. for rehearing of appeal.

21. There is yet another reason due to which the appellate Court should have

-tecalled the judgment. Itis clea.t from appellate judgment that Rupa Bai was arayed -

. as Respondent No: 5 and Jagdish was arrayed as respondent No. 14, both were
dead. They had died before filing of the appeal: Appeal could not have been
decided for or against a dead person, éffect of death of Rupa Bai and Jagdish was
required to be considered by the appellate Court, as this fact was not pointed to be
appellate Court by the plaintiffs/appellants at the time of deciding the appeal. It
was necessary to the Appellate Court to have considered aforesaid aspect while
.deciding the appeal on merit, an appeal could not have been decided without bringing

the LRs of deceased Rapa Bai and Jagdish. Lis passes into state of suspense on.

" death of litigant. The Court was required to decide the said question before dwelling
upon with the merit of appeal and its effect on judgment and decree passed by trial
Court. Thus judgment and decree dated 6.9.1995 passed by. the appellate Court is
liable to be set aside for this reason alone.

22. Resultantly, I find that the impugned orders passcd in MJC No. 16/02 and .

MIJC No. 14/02 cannot be allowed to be sustained. Both the orders are hereby set
aside, the MJCs are allowed. The judgment and decree 6.9. 1995 passed by the

' appellatc Court is hereby set aside. The appellate Court to hear the appeal afresh, -

toissue notice to the respondents and ensure that the respondents against whom
relief has been claimed are served. Appeals are allowed. Parties to bear their own
costs. :

Appeal allowed.

(1) (1983) 1 SCC 400 (2) AIR 1958 SC 79 © (3) (2000) 9 SCC 372
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