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APPELLATE CRIMINAL

Before My Justice Dipak Misra and Mr: Justice R S. Jha.
9 December 2005.

STATE OF M.P. . - ..Appellant*
V. . ' -
ASHOK and others ‘ ...Respondents

Penal Code Indian, (XLV of 1860)--Sections 34, 302, 304 Part ll, 323 and
Criminal Procedure Code, 1973, Section 378-State Appeal against
acquittal-Power of High Court-Not different than its powers in
hearing appeal against conviction-But High Court must consider
each of the grounds on which Trial Court acquitted the accused—
Once conclusively held that injuries on deceased were caused by
accused discrepancy in respect of place of incident and cause of
incident pale into insignificance %" X ¥%" X scalp deep injury on
right parietal region of head of deceased—Incident occured without
premeditation and as a result of sudden altercation-Accused
convicted under Section 304 Part II, IPC.

The scope and powers of this Court in exercise of its appellate powers
under Section 378 of the Code of Criminal Procedure have been well settled
by a series of decisions of the Apex Court. It has been held that the powers of
the High Court while hearing an appeal against acquxttal are not different than
its powers in hearing any appeal against conviction but while dealing with an

- appeal against acquittal the High Céurt must consider each of the grounds on

which the trial Court has acquitted the accused and to record its reasons for
agreeing with the trial Court. It has also been laid down that the High Court
must keep in mind the presumption of innocence in favour of accused as result
of his acquittal by the trial Court and therefore, if two views are possible in the-

“matter the one which favours the accused should be adopted.

The reasons why we are compelled to differ with the conclusion of acquittal
in respect of the respondent no. 1 Ashok with the trial Court are as follows:-

(a) The trial Court and thls Court on minute scrutiny of the
documentary and oral evidence on record have recorded a finding

* Cri. A. No. 760 of 1991,
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that the injuries on the head of the deceased Prakash and above the
right hip of Preetam (PW3) have been inflicted by Ashok.

(b) Once it is conclusively held that the injuries on the head of the
deceased Prakash and above the right hip of Preetam (PW3) have
been inflicted by Ashok then any discrepancy in respect of the place
. of the incident or the cause of the incident pale into insignificance.

(c) Looking to the nature of the injuries and the manner of occurrence
of the incident, it is evident that Ashok cannot be held to be the guilty-
of an offence under Scction 302 of the IPC. We record this finding
on the basis of the manner in which the incident took place, the fact
that the deceased was struck in the head and the nature of the

injury.

In our considered opinion which is based on the conclusion as reached by

‘the trial Court and with which we agree is that the accused Ashok is guilty of
havihg committed an offence under Section 304-11 of the IPC. In view of our
above mentioned conclusion while we uphold the order of acquittal in respect
of respondents no.2 to 5 Bihari, Kudau, Rooprani and Radharani the order of
the trial Court is set aside in respect of the accused Ashok as we hold that he
is guilty of having committed an offence under Section 304-11 of the IPC as far
as the deceased Prakash is concerned and under Section 323 of the IPC for
theinjury inflicted on Preetam is concerned. | ‘

(Paras 11 and 14)
Ajit Savant Majagvai v. State of Karnataka' followed
Yogesh Dhande, for the appellant/ State.
L.N. Sakle, for the respondent.
Cur. adv. vult,
JUDGEMNT |

. The appellant/State, has filed this appeal assailing the order of the First

€1 (1997) 7 85.C.C L0,
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- Additional Sessions Judge, Sagar dated 12.4.1991 in 8.T. No. 42/90 being

aggrieved by the fact that the respondents have been acquitted of charges
under Sections 323, 302 and 34/302 of the IPC.

2. The contention of the learned counsel for the State is that though the
Court below in para-20 of the impugned judgment has categorically held that

. the accused Ashok did deliver a blow on the head of the deceased Prakash,

who later succumbed to his injuries and another blow above the right hip of
Preetam (PW3), yet the Court below has committed a serious error inlaw in
acquitting the said accused. It is contended that once it has been held that Ashok
delivered the blows then in view of the provisions of Section 34 of the IPC the
other accused could not haye been acquitted.

-~

3. The prosecution story in the case is that all the persons involved inthe ’
incident are residents.of Village Luharra, District Sagar. On24.9.1989 an al-
tercation took place between the deceased Prakash and his brother Preetam
(PW3) and the accused respondehts i.e. Ashok, Bihari, Kudau, Rooprani and
Radharani. Accused Kudau and Rooprani are the parents of the accused Ashok
and Bihari and accused Radharani is the wife of accused Bihari. Asaresult of -
the altercation the deceased Prakash received an injury on the head and his
brother Preetam (PW3) received a lathi blow above his right hip. It is alleged
that on receiving the blow on the head the deceased Prakash fell down and the
rest of. the accused assaulted him with stones. The charge-sheet was filed against
the accused Ashok undre Section 302 and 323 of the IPC, against Bihari
under Section 34/302 of the IPC and rest of the three accused under Section

323 of the IPC.

4. The fields of the accused and the complainant party are adjacent to each
other. A day prior to the incident the-accused had cut certain Palash {Chewla)
trees standing on the ‘bund’ of Preetam's field and, thereafter, the accused
broke the bund’ of Preetam's field and drained the rain water collected
therein. On the fatefull day i.e. 24.9.89, Ashok and Bihari drove their cattle
through the Soyabean crop standing on Preetam's fields. When Preetam and
Prakash tried to stop them the accused Kudau shouted ‘Maro Shalo Ko’ and.
on his instigation Ashok delivered a lathi blow above the right hip of Preetam
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(PW3). Bihari also delivered another blow at the same place as Preetam shouted
for help. Whén Prakash rushed to help him Ashok delivered a blow on his head
with a lathi and Bihari also delivered blows, as a result of which Prakash fell
down. The accused Rooprani, Radharani and Kudau picked up stones and
caused injuries to both Prakash and Preetam. As a result of the injuries received
on his head Prakash died on 28.9.89.

5. Thereason why the Court below has acquitted the accused respondents
is that it has found several discrepancies, omissions and contradictions in-the
evidence of the prosecution witnesses. The following material contradictions
were found by the Court below in the prosecution case:-

(a) There are material contradictions in respect of exact spot where
the incident took place as is evident from a perusal of the statements
of Raghuveersingh (PW1), Mathura (PW2) and Raghuveer (PW38)
being read in juxfa position with the spot map Ex. P/15 and the report
of the incident Ex.P/14; where as the incident is said to have taken
place in the field of the deceased Prakash as per the report Ex.P/14.
- The spot has been indicated as the field of the mother of the deceased
Gomti in Ex.P/15. As per the statements of Raghuveersingh (PW1)
Mathura (PW2) and Raghuveersingh (PW8), the incident has taken
place near the well known as 'Khandania Well" which has not been
_ mdmated in the map Ex P/15. '

*

) The story put forth by the prosecution during trial was that the
accused Ashok challenged Preetam (PW3) neadr the farm of
Mulayamsingh while running back to the village to collect rest of the
accused. Prakash, the deceased had also come up to the spot near
the field of Mulayamsingh. However, in the first information report

_ Ex. P/14 and the stateements under Section 161 of the Cr.P.C. of
Preetam singh (PW3) this story has not been mentioned or stated.
That apart during investigation the statements of the prosecution

- witnesses have been recorded twice. The story about the accused
Ashok going to the village for collecting rest of the accused and
coming back to the spot has developed while recording the statements

. of Nanu, Damodar etc. under Section 161 of .the CrPC for the -
second time.
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(¢) As per the statement ddduced by Preetam (PW3) and others, it
has been stated that Ashok and Bihari delivered lathi blows on the
head of the deceased Prakash, the accused Kudau delivered a lathi

" blow on the back of deceased Prakash and the accused Rooprani
and Radharani delivered blows with stones on the stomach of - Prakash.
However, as per'the medical report Ex. P/16 there is only one injury
on the body of Prakash and this also on the head.

(d) Preetam (PW3) in his deposition during trial has stated that Ashok
and Bihari delivered one lathi blow each above his right hip. However,
. this fact is not borne out from the medical report Ex. P/17.in which it
has been stated that Preetam has only one injury above the right hip.

(¢) In the First information report Ex. P/14 it was reported that only
Damodar reached the spot at the time the incident was taking place
and Raghuweer, Ramsewak and Gokul reached the spot later but in
the statements recorded during trial the names of Mathura,
Raghuweer and Nanoo have been included as persons who saw the
incident although their names do not find place in the FIR Ex. P/14.
On this basis the Court below has concluded that it is doubtfitl whether
there was any eye witness to the incident.

(f) One towel Ex.P/10 has been seized from Preetam (PW3) on
which blood stains were present and it has been stated that this towel
was ti¢d around the head of the decedsed Prakash. Howevet, plain
and bloody soil has not been seized from the spot and the 'Kholia'
which was attached to the end of the lathi wielded by accused Ashok,
which has been seized vide Ex. .P/5, has also not been described as
having blood stains.

6. Basedon these contradictions and omissions the trial Cout held that the
story put forth by Pyarelal who has been examined as defence witness no. 1 for
the purpose of trying to establish a case of self defence is also an after thought
and improvement,

7. Thetrial Court has also concluded that the evidence of Preetam (PW3)

1s doubtful as it is not supported by the medical evidence on record for example

Preetam (PW3) in his statements statqd that he was assaulted by Ashok and
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Bihari with lathis and several blows were delivered above his right hip. This fact
is not supported by the medical evidence as there is only one injury above the
right hip of Preetam (PW3). Secondly, Preetam (PW3) states that Ashok,
Bihari and Kudau delivered several lathi blows on the head and body of the
‘deceased Prakash. However, only-one injury has been found that also on the
head of the deceased Prakash. Thirdly, Preetam (PW3) has stated that Rooprani
and Radharani delivered several blows with stones on the stomach and chest of

Prakash. However, no injury on the stomach and chest of the deceased Prakash

has been found. Thus, the oral evidence in respect of the incident is not
corroborated or supported by the medical evidence which renders the statements
of Preetam and others extremely doubtful.

8.  Thetrial Court while examining the post-mortem report and the evidence

of the doctor Balramsingh (PW19), who conducted the autopsy, has concluded

that it cannot be said with certainty that the deceased died as a result of the

injury received on his head or bleeding after the operation. The medical evidence

and the doctor's statement does not clearly spell out that the bloods were found ‘

in the head as a result of the injury or the operation. On the basis of this

conclusion, the Court below has held that it cannot be said to have been proved

by the prosecution that Prakash died as a result of the injuries.

9.  Inrespect of the alleged weapons used for commissions of offence is

concerned, the trial Court has taken into account the weapons seized from

each of the accused. The trial Court has held that the lathi seized from accused
Ashok vide Ex.P/5, on his memorandum Ex P/2 which also has an iron 'Kholia’
attached at one end which is 14" broad and 8" long does not strengthen the
prosecution story as no blood has been found on the 'Kholia'. Similar is the

case in respect of the lathi seized from Bihari and Kudau and the stones seized

from Rooprani and Radharani as no wounds inflicted by lathi or stones have
been found on the body of Prakash.

10. Onthe basis of above inentioned analysis, the Court below in para-20 of
the impugned judgment has reached the conclusion that the injury on the head
of the deceased was inflicted by accused Ashok as also the injury received by
- Preetam (PW3) above his right hip. However inspite of recording this conclusion
the trial Court has held that even if the credible part of the evidence of all the

-~

-
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prosecution witnesses is accepted i.e. that the injuries on the deceased and
Preetam (PW3) were inflicted by Ashok, even then the accused cannot be
convicted under Section 323 or 324 of the IPC in view of the discrepancy
regarding the place of the incident and the story regarding the cattle of the
accused which is doubtful. Thus it is clear that éven though the Court below has

. concluded that the injuries were inflicted by accused Ashok, it has acquitted all

the atcused of charges under Section 302, 34/302 and 323 of the IPC.

11.  The scope and powers of this Court in exercise of its appellate powers
under Section 378 of the Code of Criminal Procedure have been well settled
by a series of decisions of the Apex Court, It has been held that the powers of
the High Court while hearing an appeal against acquittal are not different than
its powers in hearing any appeal against conviction but while dealing with an
appeal against acquittal the High Court must consider each of the grounds on
which the trial Court has acquitted the accused and to record its reasons for
agreeing with the trial Court. It has also been laid down that the High Court
must keep in mind the presumptlon of mnocence in favour of accused as result
of his acquittal by the trial Court and therefore, if two views are possible in the
matter the one favours the accused should be adopted.

12. At this stage, we may profitably quote para-16 of the judgment of the
Apex Court in the case of Ajit Savant Majagvai v State of Karnataka',

" wherein the seven principles which govern and regulate the hearing of appeal

against the order of acquittal have been formulated -

"16. This Court has thus explicitly and clearly laid down the principles
which would govern and regulate the hearing of appeal by the High
Court against an-order of acquittal passed by the trial Court. These
principles have been set out in innumerable cases and may be relterated
as.under:- : : ‘

(1) In an appeal against an order of acquittal, the High Court possesses
all the powers, and nothing less than the powers it possesses while
hearing an appeal against an order of conviction.

(2) The High Court has the power to reconsider the whole issue,

~

(1) (1997) 7 sCC 110.
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reappraise the evidence and come o its own conlusion and findings in
place of the findings recorded by the trial Court, if the said findings are
against the weight of the evidence on record, or in other words, perverse.

(3) Before reversing the finding of acquittal, the High Court has to
consider each ground on which the order of acquittal was based and to
record its own reasons for not accepting those grounds and not
subscribing to theview expressed by the trial Court that the accused is
entitled to acquittal.

(4) In reversing the finding of acquittal, the High Court has to keep in
view the fact that the presumption of innocence is still available in
favour of the accused and the same stands fortified and strengthened
by the order of acquittal passed in his favour by the trial Court.

(5) If the High Court, on a fresh scrutiny and reappraisal of the evidence
and other material on record, is of the opinion that there is another view
which can be reasonably taken, then the view which favours the accused
be adopted. :

3

(6) The High Court has also 10 keep in mind that the trial Court had the
advantage of looking at the demeanour of witnesses and observing
their conduct in the Court especially in the witness-box.

{7) The High Court has also to keep in mind that even at that stage, the
accused was entitled 1o benefit of doubt. The doubt should be such as -
a réasonable person would honestly and cnnsc:lenuously entertain as.
lo the gu1lt of the accused."

13. In the light of above mentioned principles, we have carefully
examined the findings recorded by the trial Court. On a perusal of the
conclusions recorded by the trial Court in paragraph-20, it is clear that (a)
the trial Court has found on the basis of the credible part of the evidence
on record that the injury on the head of the deceased Prakash and the
injury above the right hlp of Preetam (PW3) have been inflicted by accused
Ashok respondent no. 1.

(b) The involvement of the other accused namely, Blharl Kudau, Rooprani
and Radharani has not been proved.

4

(c) The.prosecution has totally failed to prove that the other accused namely,

4
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Bihari, Kudau, Rooprani and Radharani have inflicted any injuries on either
the deceased Prakash or Preetam (PW3). :

However while recording its conclusions based on these findings the Court
below has held that in view of the discrepancies and contradictions in respect
of the place of incident and the cause for altercation between the accused

respondents and the complainants all the.accused respondents deserve to be
acquitted even, ifit is held that the injuries were caused by Ashok respondent.
no.l. ) :

14, We find ourselves to be in full agreement with the conclusion as reached
by the trial Court vis-a-vis points no. 1,2 and 3 has stated above. As we fully
agree inrespect of points no. 1,2 and 3 we uphold by the findings as recorded
by the trial Court that the prosecution has failed to prove its case against the
accused respondents Bihari, Kudau, Rooprani and Radharani. We also agree
with the concur findings recorded by the trial Court to the effect that the mjuries
on the head of the deceased Prakash and above the right hip of Preetam
(PW3) have been inflicted by Ashok. We, however, are unable to persuade
ourselves to the conclusions as reached by the trial Court for totally acquitting
respondent no.1 Ashok even while we fully agree with the conclusions reached
by the trial Court in acquitting the accused respondents Bhihari, Kudau,
Rooprani and Radharani.
14.  The reasons why we are compelled to differ with the conclusion of
acquittal in respect of the respondent no.1 Ashok with the trial Court are as
follows:- ' :

(a) The trial Court and this Court on minute scrutiny of the
documentary and oral evidence on record have recorded a finding
that the injuries on the head of the deceased Prakash and above the
right hip of Preetam (PW3) have been inflicted by Ashok.

(b) Once it is conclusively held that the injuries on the head of the
deceased Prakash and above the right hip of Preetam (PW3) have
been inflicted by Ashok then any discrepancy in respect of the place
of the incident or the cause of the incident pale into insignificance.

(c) Looking to the nature of the injuries and the manner of occurrence
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of the incident, it is evident that Ashok cannot be held to be the guilty
of an offence under Section 302 of the IPC. We record this finding
on the basis of the manner in which the incident took place, the fact
that the deceased was struck in the head and the nature of the injury,
Ex. P/16, the medical report and the statements of doctor Ramesh
Chand Jain (PW9) who has prepared the medical report in his .
statement has clearly stated that there was a wound on the right
parietal region on the head of deceased Prakash which was ¥2" x
V4" x scalp deep in dimension which was bleeding. His condition was
not good and the injury was dangerous to life and therefore, he .
immediately referred the case to District Hospital, Sagar for X-ray
of the scalp. He has categorically stated that the injury had been
inflicted by a sharp weapon and in fact could have been inflicted by
the iron "Kholia" attached to the lathi seized from Ashok. He has
also clearly stated that the injury above the right hip of Preetam
(PW3) which was simple in nature could also have been inflicted by
" the lathi to which the 'Kholia"” was affixed. We have specifically and
categorically referred to the injuries inflicted by Ashok for the purposes
of determining the nature of the offence committed by him. In our
. considered opinion which is based on the conclusion as reached by
the trial Court and with which we agree is that the accused Ashok is
"guilty of having committed an.offence under Section 304-11 of the
_ IPC. In view of, our above mentioned conclusion while we uphold .
_the order of acquittal in respect of respondents no.2 to Bihari, Kudau,
Rooprani and Radharani the order-of the trial Court is set aside in
respect of the accused Ashok as we hold that he is guilty of having
committed an offénce under Section 304-11 of the IPC as far as the
deceased Prakash is concerned and under Section 323 of the IPC
for the injury inflicted on Preetam is concerned.

15.  Atthisstage, the learned counsel appearing for the accused has submit-
ted that as the accused has already remained in jail for a period of the incident
took place in 1989 nearly 16 years ago and the manner in which the incident
took place, i.e. without premeditation and as a result of a sudden altercation,
. as well as the fact that only one injury was inflicted on the deceased it would be
in the interest of justiceif the sentence is held to have been undergone and in

addition by imposing fine on the accused. After hearing learned counsel at length

a3
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on the question of sentence and having given our anxious consideration to the
same, we think it appropriate to sentence accused Ashok on both counts to
imprisonment for the period already undergone and fine to the extent of rupees
twelve thousand, out of which a sum of rupees ten thousend shall be paid to
the surviving members of the family of the deceased.

16.  The appeal filed by the State is partly allowed to the extent stated above.

Appeal partly allowed.

Before Mr: Justice R.S. Jha.
i2 .Dece.m,bm; 2005,

T

RAM KRISHAN and ors. ...Appellant. *

V. :
STATE OF M.P. : . ...Respondent.

Penal Code, Indian, (XLV of 1860)-Sections 304-B, 498-A, Evidence Act,
Indian, 1872 Sections 113-B, 114(g) and Criminal Procedure Code
1973, Section 374(2)—Appea1 against conviction and sentence—
Dowry death-Suicide—Presumption against accused-Prosecution
has 1o prove that deceased was being subjected to cruelty or

. harassment in connecnon with demand of dowry soon before her
death-General Statemeni about demand of cooler, motorcycle and
television in itself dose not amount to, cruelty-Trial Court recorded
conclusion by presuming facts not brought on record by prosecution—

- No evidence to prove that deceased was subjected to cruelty or
harassment with specific intention of extracting dowry or in
connection with dowry~Conwcflon and sentence not mainiainable—
Appeal allowed. '

* Cr. A, No. 167012002,
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[t is unnatural that parents of the deceased daughter would remain
silent for a long period of 20 days inspite of having full information and
knowledge that their daughter had been forced to commit suicide by
subjecting her to cruelty and harassment. The prrosecution has also not
examined the officer who conducted the inquest nor have the inquest report
or statements if any recorded during inquest been exhibited to explain this
lacuna in the prosecution case. In my considered apinion this conduct of
the parents of the deceased who are material and important witnesses is
fatal for the prosecution case specifically as no-explanation whatsoever
has been given for this delay.

For an accused to be convicted under Section 304-B of the .LP.C.,
the prosecution has to prove thdt the deceased was being subjected to
cruelty or harassment in connection with the demand for dowry soon

hefore her death. This apart for holding a person guilty under Section

498-A of the IPC it has to be established beyond reasonable doubt that a
woman is being subjected to cruelty i.e. a deliberate act or conduct on the
. part.of the accused which would drive her to commit suicide or grave

injury to herself or harassing her with the specific purposes of forcing her

or her relatives to meet an unlawful demand for dowry. Similarly for the
purposes of attracting the presumption as contained in Section 113-B of
the Indian Evidence Act, the prosecution has to prove that the deceased
woman was being subjected to cruelty or harassment in connection with
any demand for dowry soon before her death.

~ Intheinstant case, the cummulative effect of the evidénce as analysed
in'the aforementioned paragraph is that the prosecution has failed to adduce
evidence or to prove beyond any reasonable doubt that the deceased was
being subjected to cruelty or harassment soon before her death with the
specific intention of extracting dowry or in connection with any demand
for dowry which led her to commit suicide. Under the circumstances, I am
of the considered opinion that the conviction of the appellants under Section
304-B and Section 498-A of the IPC with the Aid of Section 113-B of
the Indian Evidence Act:is not sustainable and is hereby set aside.

v (Paras 10,16 and 17)

/“ E. N
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+ Sunil Bajaj v. State of M.P.", Jitendra Singh. Jaysingh Rawal v. State of
Maharashtra.®, Meka Ramaswanmy v. Dasari Mohan.?, Kans Raj v. State
Punjab *, Salamat Ali v. State of Bihar’, N. V. Satyanandam v. Public
Prosecuter; A.P. High Court,°. Kunhaibdulla v. State of Kerala'. referred to.

Surendra Singh, Senior Adv., for the appellant.
Aseem Dixit. Govt. Adv., fc;r the respondent.
| Cur: ach: virlt.
J UDGMENT

R.S. Jua. J:-The appellants have assailed the order of the Additional
Sessions Judge, Begumganj, District Raisen dated 21.10.2002 passed in S.T.
No. 202/2001 being aggrieved by their conviction under Section 498-A of the
Indian Penal Code (hereinafter referred to as 'IPC') under which sentence of
one year to rigorous imprisonment with fine of rupees two hundred and fifty
has been imposed on each of them. Apart from which appellant no.1 Ram
Krishan has been sentenced to rigorous imprisonment for ten years under Section
304-B of the IPC and appellants No.2, 3 and 4 have been sentenced to rigorous
imprisonment for seven years under Section 304-B of the IPC.

2. .The case against the appellants is that the deceased Vineeta who was the
wife of appellant no. 1, sister-in-law of appellant no.2 and daughter-in-law of.
appellants no3 and 4 entered into wedlock with appellant no.1 on 26.4.2001"in
a community wedding ceremony of the Sahu Community, thereafter the
appellants started demanding a televition, motorcycle and cooler as dowry. The
deceased Vineeta visited her parents twice after marriage and she had complained
about this demand to her mother. Her parents had, thereafter counselled
appellant. no.1 when he had gone to house of the deceased's parents to bring

" back Vineeta on 13.9.2001. Ten days after her return i.e. On 25.9.2001 her

parents recieved information from the police station that their daughter Vineeta
has been admitted in Silvani hospital due to severe burns injuri.

(1)(AIR 2001 SC 3020. (2) AIR 1999 SC 1564, (3) AIR 1998 SC 774
(4) AIR 2000 SC 2324, (5 AIR 1995 SC 1863, (6 AIR 2004 SC 170K,
(7) AIR 2004 SC 1731. -
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3. Assistant Sub-inspector Ramdas Patel (PW8) , who is the Inv-estigating '

Officer has stated that he had received information at 8.30 4.m. on 25.9.2001
at police station Bambhori that the deceased Vineeta has received burn injuries.

When he reached the spot i.e. Village Kundali he immediately dispatched Vineeta

 for treatment to Silvani hospital and set the criminal law in motion, by seizing
the burn clothes of the deceased Vineeta, a match box, a tin container Chimni,
 pldin and contamiinated soil and a note-book/diary of ‘the deceased Vineeta
with 23 pages on page 21 of which she had made entries in respect of her-in-
laws and her parents as per Ex.P/6. Dr. Nitu Sharma, Medical Officer posted
in Silvani Hespital later on the same day at about 1 o'clock sent intimation to
the police station Silvani that the deceased Vineeta had succumbed to her burn

injuries which was registered as Morgue intimation and as per the provisions of -

Section 174 of the Code of Criminal Procedure inquest proceedings were
initiated and immediately notices under Sections 175 of the Cr.P.C. were issued
to Ram Krishan appellant no.1, Jankibai appellant no.4, Mangal Singh, Shiv
Prasad (PW4) and Prem Narayan on the same dayi.e. 25.9.2001 asis evident
from Ex. P/7. The Post-mortem was conducted by Dr. Devendera Sharma (PWT)
. alongwith Dr. Mrs. Nitu Sharma. On 26.9.2001 Morgue no. 10/01 was registered
vide Ex.P/13 and the inquest was held by Sub Divisional Officer (Police) Bareli.
He opined that the deceased had been subjected to cruelty on account of dowry
by the accused appellants as a result of which she had committed suicide by
' _ pouring kerosene oil and setting fire to herself. On 7.10.2001 on the basis of

the case diary sent by the S.D.O. (P) Bareli cases were registered against the .

accused appellats under Sections 498-A and 304-B of the IPC and charge-
sheets were filed against them on7.12.2001. ‘ :

4. The appellants denied the charges and in their statements under Section
313 of the“C_Ir. P.C. and stated that Vineeta received the burn injuries accidentally
while cooking and at the time of the incident they were not at home and that the
deceased Vineeta had kept all the jewellery with her parents that is why they
had been falsely implicated so that the parents may not be required to return the
jewellery. In defence they examined four witnesses who have stated the deceased
Vineeta received burn injuries while cooking. The prosecution has examined
eight witnesses including the parents and uncle of the deceased Vineeta. .-

'y
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5. The trial Court has held the accused guilty as charged and imposed the
sentence as mentioned herein before.

6.  The appellants have questioned the impugned judgment mainly on the

-grounds that the trial Court has failed to appreciate and infact ignored the

following material facts:-(a) that Dr. Devendra Sharma (PW7) who conducted
the post mortem has specifically stated about the absence of any smell-of .
kerosene oil from the body of the deceased; (b) that there is a delay of twenty
days in recording the statements of the prosecution witnesses for which there is
no explanation; (c) that the necessary ingredients for establishing a case under
Section 304-B have not been proved as the prosecution has failed to establish
any connection between the alleged damand for dowry and the death of the
decesed; (d) the adverse presumption against the prosecution must be drawn
under Section 114(g) of the Evidence Act in view of the fact that page 21 of
the diary of the deceased Vineeta on which she had written material facts about
her-in-laws and parents though seized was not produced by the prosecution;
(¢) that the marriage of the deceased and appellant no.1 was held in a community
wedding function organized by Sahu community in which admittedly no dowry
was given or demanded.

7.  Learned counsel for the appellants has relied uﬁon the judgments of the

~ Apex Court reported in the cases of SumlBajaj v. Stafe of M.P.\, Jitendra
" Singh. Jaysingh Rawal v. State of Maliarashira®, Meka Ramaswany v.

Dasari Mohan.*, Kans Raj v. State Punjab ?, SalamatAh v. State of Bihar’,
NV Saryanandam v. Public Prosecuter; A. P High Court. Kunhaibdulla
v. State of Kerala to support his contentions.

8. The trial has disbelieved the defence witnesses who are the neighbours of

.the appellants by holding that their testimony is doubtfisl as they have failed to

disclose their rolein trying to help the'deceased Vineeta when they reached the
spot, and on a presumption that defence witnesses are usually set up only for
the purposes of supporting the accused and that the Investigating Officer has

(1)AIR 2001.SC 3020. (2) AIR 1999 8C 1564.. (3) AIR 1998 SC 774.

. (4) AIR 2000 8C'2324. .. -(5) AIR 1995 SC_ 1863, - (6) AIR 2004 SC 1708, -

(7) AIR 2004 SC 1731.
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not seized a stove from the place of the incident. The trial Court has also held
“that the defence story cannot be believed as the investigating officer Ramdas
Patel (PW38) has not been specifically questioned as to the possibility of the
incident having occurred accidently. In para-35 of the impugned judgment, the

Court below has concluded that as the prosecution case is not one of murder .

and as the defence has failed to prove that the death has occurred due to an
accident the only possible view and conclusion is that the deceased Vineeta has
committed spicide.

9. Oncareful consideration of the testimony of the mother, father and uncle
‘of the deceased i.e. Shiv Prasad PW-4, Ramkuwarbai PW-5 and Kailash
Sahu PW-6 respectively and the testimony of the investigating officer Ramdas
Patel (PW8).1find that the trial Court while recording this conclusion has not
taken into account several contradictions and omissions mentioned hereinafter.
Shiv Prasad PW-4, Ramkuwarbai PW-5 and Kailash Sahu PW-6 in the
examination-in-chief have only made a general statement that the appellants
were asking for a motorcycle, cooler and televition. None of these witnesses
have stated that the appellants accused committed any positive act subjecting

the deceased to cruelty or that their conduct was such as to drive the decesed
to commit suicide. Not a single incident has been narrated or statement made

by any of them to the effect that the deceased was being subjected to cruelty
.or harassment just before or in proximity of. the date on which the incident
.occurred. These witnesses have also not stated that the-accused-appellants
committed certain acts and subjected the deceased Vineeta to cruelty or
harassment specifically in connection with any demand for dowry. Only a general
statement has-been made that the accused appellants were.asking for-a

motorcycle, television ans cooler without specifying as to which of the accused

made the demand and when. The father of the deceased Shiv Prasad (PW4)
was specifically confronted during the trial with this omission in his statements
recorded on 16.10.2001 under Section 161 of the Cr.P.C. but has fdiled to
~ give any explanation or reason for it. In-paragraph-5 of his deposition Shiv
Prasad (PW4) has admitted the fact that his daughter's marriage took place in
the community function in which the qeustion of giving dowry does,not arise.

This statement is an admission about the fact that the; accused had not demanded-

and dowry at the time of marriage. This omission is a material contradiction

.

i

_ —— ——
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which could not have been ignored or overlooked by the trial Court while dealing
with charges under Section 498-A and Section 304-B of the IPC.

10.  Another significant fact which has not been taken into account by the trial
Court is that-the statements of Shiv Prasad PW-4, Ramkuwarbai PW-5 and
Kailash Sahu PW-6 were recorded for the first time on 16.10.2001 i.e. nearly
20 days after the incident. Although in the present case the accused cannot
claim any benefit in their defence on this count as they have failed to put any
question in regard to the delay, if any, in recording the statements of these
witnesses to the Investigating Officer Ramdas Patel (PW8), but we are more
gdncamed here with the conduct of the witnesses in delaying the disclosure
about the demand for dowry etc. to the investigating agency rather then the
delay inrecording of their statements by the Investigating Officer. Ramkuwarbai
(pW35) in paragraph-4 of her deposition has categarically stated that her family
members had not made any statement or informed the police after the incident
nor had any inquiry been made from them by the police. This conduct of the
parents of the deceased in not filing any complaint or informing the police
about the fact that their deceased daughter was being subjected to cruelty and
harassment in relation to demand for dowry speaks volumes about the conduct
of these witnesses and in fact brings the entire prosecution case under the pale
of doubt. It is unnatural that parents of the.deceased daughter would remain
silent for a long period of 20 days inspite of having full information and
knowledge that their daughter had been forced to commit suicide by
subjecting her to cruelty and harassment. The prrosecution has also not
examined the officer who conducted the inquest nor have the inquest report
or statements if any recorded during inquest been exhibited to explain this
lacuna in the prosecution case. In my considered opinion this conduct of
the parents of the deceased who are material and important witnesses is
fatal for the prosecution case specifically as no explanation whatsoever
has been given for this delay. It is signiﬁca_nt that Ramkuwarbai (PW5) has
specifically and categorically stated that no enquiry was made by the police
from them and no information was given by them to the police. If these
witnesses had given some information to the police during the inquest |
proceedings thé prosecution should have confronted them with.these
stateemnts to establish that they had made such statements immediately
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after the incident.’On the contrary, there is a specific statement by these
witnesses that they were neither asked nor did they make any statement
before the police authorities.

11.  Yet anotherimportant fact that has escaped the attention of the trial
. Court is that Dr. Devendra Sharma (PW7) in his statement during cross-
examination has clarified that the smell of kerosene oil was not present on
the body of the deceased. In the absence of the smell of kerosene oil the
prosecution story that the deceased committed suicide by pouring kerosene
oil and setting fire to herself becomes doubtful when we read alongwith the
above mentioned contradictions and omissions.

12, There are significant lacuna in the prosecution story about the condition
of the deceased immediately after the occurrence of the incident which
have also not been taken into account by the trial Court. The investigating
officer, Ramdas Patel (PW8), has stated that immediately on receiving
information about the incident he reshed to the spot and thereafter,
‘dispatched the deceased Vineeta for treatment to Silvani hospital. Obviously,
Vineeta at this point of time was alive and that is-why she was rushed to
the hospital for treatment. If she was alive then it is surprising that the
investigating officer did not note down her condition or make any inquiry
from her as to the cause of the incident. In case, she was unconscious it
‘was incumbent upon him to record this fact. Significantly, the report of the
medical examination of the deceased Vineeta when she was admitted in
the hospital at.Silvani has also not been produced which would have
indicated the condition of the deceased. In view of these lacuna in the
posecution case the testimony of the defence witnesses gains importance.
Shyamsingh (DW1) and Gopal (DW3) who are the neighbours of the accused
appellants have stated that when they reached the house of the accused
appellants the deceased Vineeta was alive and she categgrically told them that
... she had received the burn injuries, as a result of -her'Sari’ accidentally catching
fire while she was making tea and has also clarified that the police had rushed
the spot and had infact madé extensive inquiries from the deceased Vineeta
who had informed therm that she had caught fire while making tea and that her-

in-laws did not mistreat-her and were not at fault. The statement abeut'the |

e
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inquiry by the police has also been affirmed by them in their cross examination.
When we read both these facts in juxtaposition, it is evident that this missing
part of the prosecution case assumes importance. I am of the considered
opinion that this gap in the prosecution story is significant. The prosecution
should have brought on record the events which occurred after the police reached
the spot till the death of the deceased. Failure on its part to do so casts a deep
shadow of doubt on the prosecution case whern we keep in mind thefact that
the prosecution is required by law to proveits case against the accused beyond
any reasonable doubt. ' |

13. One of the most glaring lacuna in the prosecution case is the non-
production of the copy/diary written by the deceased Vineeta and seized by
the investigating officer Ramdas Patel (PW8) from the spot asis evident from
the document Ex.P/6. In his statements Ramdas Patel (PWS8) has clearly stated
that page no. 21 of this diary contained information about the in-laws and the
family members of the deceased Vineeta. It stands to reason that in case the
deceased was being subjected to cruelty she would definitely have written this
fact in her diary and this would have been the most clinching evidence against
the accused appellants. No reason whatsoever has been put forth for non-
production of this document and, therefore, I have no hesitation whatsoever in
drawing a presumption under Section 114 illustration (g) of the Indian Evidence

Act that this document contained information which would have favoured the .

accused appellants and not the prosecution.

14. . On careful analysis of the statement of the father Shiv Prasad PW-4,
mother Ramkuwarbai PW-5 and uncle Kailash Sahu PW-6 of the deceased it
is clear that there is no allegation whatsoever that the appellants accused had
committed any act of cruelty or harassment against the deceased Vineeta. The
only allegation is that they were asking for a motorcycle, cooler and television
and therefore, this is a case of total absence of any evidence regarding the
deceased being subjected to harassment or cruelty. The trial Court in Paragraphs
35,48, 50, 67, 73, 74, 82 and 87 has recorded conclusions by presuming facts
which have not been brought on record by the prosecution. The trial Court has
pressed into service the provisions of Section 113-B of the Indian Evidence

- Act'to presume that the death of the deceased Vineeta was as a result of the
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fact that she being subjected to cruelty. I am of the considered opinion that the
provisions of Section 113-B of the Evidence Act are not attracted to the
present case as there is no evidence whatsoever to come to the conclusion that
the accused appellants had subjected the deceased Vineeta to cruelty and unless
and until the fact of cruelty is not established the presumption under Section
113-B of the Evidence Actis not attracted. The only evidence on record is a
general statement against all about a demand for a cooler, motorcycle and
television which in itself does not amount to an act of cruelty or harassment.

15.  Atthis stage, | may profitably refer to three judgments of the many cited
by the learned counsel for the appellant. In Meka Ramaswamy v. Desari -
Mohan', the Apex Court uphold the acquittal of the accused persons keeping
in view of the fact that no dowry was demanded or paid before or at the time
of marridge as in the instant case. Sunil Bajaj v. State of M.P2, the Supreme
Court has analysed the essentials for conviction of an accused under Section
304-B of the IPC and has held that the prosecution must prove, (i) that the
death of a woman must have been caused by burns or bodily injury or otherwise
than under normal circumstances, (it) that such death must have occurred within
7 yeeirs.o‘f her marriagé, (iii) that soon before her death, the woman must have
been subjected to cruelty or harassment by her husband or by relatives of her
" husband, (iv) that such cruelty or harassment must be for orin connection with
. the demand of dowry. In the present case,.I find that though the essential
requirements in (1) and (ii) have been proved. There is no allegation, evidence
or proofthat the deceased was being subjected to cruelty or harassment soon
before her death and that such acts of cruelty or harassment, if any, were in
connection with a demand for dowry and, therefore, the essential requirements
in (iii) and (iv) above are totally absent. In Kanhaibdulla v. State of Kerald’,

+ the Apex Court has analysed the provisions of Section 304-B of the IPC and
Section 113-B of the Indian Evidence Act as under:-

Paragraph-8; "Section 304-B, [.P.C. deals with dowry death which
reads as follows; '

"304-B Dowry, death.-(1) Whether the death of a woman is caused

(1) AIR 1998 8C 774. - © (2) AIR 2001 SC 3020. . -
(3) AIR 2004 8C 1731.
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by any burns or bodily injury or occurs otherwise than under
normal circumstances within seven years of her marriage and it
is shown that soon before her death she was subjected to cruelty
or harassment by her husband or any relattve of her husband for,
or in connection with any demand for dowry, such death shall be
called "dowry death" and such husband or relatives shall be
deemed to, have caused her death. )

Explanation.-For the purpose of this sub-section "ciowry'f-shall have
same meaning as in S.2 of "the Dowry Prohobition Act, 1961 (28 of
1961). . A

2. Whoever commits dowry death shall be punished with
imprisonment for a term which shall not be less than seven years but
which may extend to imprisonment for life.

Paragraph-9 : The Provision has application when death of 2 woman
is caused by any burns or bodily injury or occurs otherwise than
under nornmal circumstances within seven years of her marriage and
it is shown that soon before her death she was subjected to cruelty or

harassment by her husband or any relatives of her husbard for,orin .

connection with any demand for dowry. In order to attract application
of S.304-B, [.P.C., thc essential ingredients are as follows:-

(i) The death of a woman should be caused by burns or bodily mjury
or otherwise than under a normal circumstance.

(i1) Such a death should have occurred within seven years of her
marriage.

(iii) She must have been subjected to cruelty or harassment by her
husband or any relative of her husband. :

(iv) Such cruelty or harassment should be for or in connection with
demand of dowry. -

(v) Such cruelty or harassment is shown to have been meted out to
the woman soon before her death.

Paragraph-10: Section 113-B of the Indian Evidence. Act, 1972 (in
.short the 'Evidence Act") is also relevant for the case at hand. Both

S.304-B. LP.C. and S. 113-B of the Exidence Act were inserted by
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the Dowry Prohobition (Amendment) Act 43 of 1986 with-a view to
combat the increasing menace of dowry deaths, Section 113-B reads
as follows:- :

"113-B. Presumption as 1o dowry death.- When the question is
whether a person has committed the dowry death of a woman and it is
shown that soon before her death such woman has been sibjected by
such person to cruelty-or harassment for, or in connection with, any
demand for dawry, the Court shali presume that such person had caused
the dowry death. .

Explanation.-For the purposes of this Section "dowry death" shall have
the same meaning asin _S. 304-B of the Indian Penal Code (45 of 1860)."

The necessity for insertion of the two provisions has been amply

" analysed by the Law Commission of India in its 21* Report dated 10™

August. 1988 on 'Dowry Deaths and Law Reform." Keeping in view the
impediment in the pre-existing law in securingevidence to prove dowry
related deaths. legislature thought it wise (6 insert a provision-relating
1o presumption of dowry death on proof of certain essentials. It is in
this back ground presumptive S. 113-B in the Evidence Act has been
inserted. As per the definition of "dowry death" in S. 304-B, I.P.C. and
the wording in the presumptives Section 113-B of the Evidence Act,
one of the essential ingredients, amongst others, in both the provisions
is that the concerned woman must have been "soon before her death"
subjecled o cruelty or harassment "{or ar in connection with the demand
of dowry." Presumption under S. 113-B is a presumption of law. On

proofof the essentials mentioned therein, it becomes obligatory on the .

Courl to raise a presumption that the accused caused the dowry death.
The presumplion shall be raised only on proof of the following
essentials: (1) The question before the Court must be whether the
accused has committed the dowry death of a woman. (This means that
the presumption can be raised only if the accused is being tried for the
offence under S. 304-B, LE.C.) '

(2) The Woman was subjected to cruelty or harassment by her husbanad
or his relatives. ’

(3) Such cruelty or harassment was for or in connection with any demand

for dowry.

{4) Such cruelty or harassment was soon before her death.

A



.2006] . MADHYA PRADESH SERIES _ 419
- ) Ram Krishan v. State of M.P., 2005.

.Paragraph-11: A conjoint reading of Section 113:B of the Evidence Act
and S. 304-B, IPC. shows that there must be material to show that soon
before her death the victim was subjected to cruelty or -harassment.
Prosecution has to rule out the possibility of a natural or accidental
death so as to bring it within the purview of the "death occuring -
otherwise than in normal circumstances." The expression "socon before"
is very relevant where S. 113-B.of the Evidence Act and $.3 04-B,LEC.

are-pressed into service. Prosecution is obliged to show that soon before
the occurrence there was cruelty or harassment and only in that case
presumption operates. Evidence in that regard has to be led by

- prosecution. "Soon before" is a relative term and it would depend upon

circumstances of each case and no strait-jacket formula can be laid
. down as to what wonld constitute a peried of soon before the occurrence. B
“~ * It would be hazardous to indicate any fixed period, and that bring in the
s importance of a proximity test both for the proof of an offence of
dwory death as well as for raising a presumption under 5.113-B of the'
Evidence Act. The expression "soon before her death” used i the
* substantive S. 304-B, LP.C. and S. 113-B of the Evidence-Act is present
with the idea of proximity test. No definite period has been indicated
and the expression "soon before" is not defined. A reference to
expression "soon before" used in S. 114. Tllustration (a) of the Evidence
Act is relevant. It lays down that a Court may presume that 4 man who
is in the possession of goods "soon after the theft,” is either the thief,
- or has received the.goods knowing them to be stolen, unless he can
account for its possession. The determination of the period which can
come within the term 'soon before! is left to be determined by the Courts, -

. depending upon facts and circumstances of each cgse. Suffice, however,

. to indicate that the expression "soon before" would normally imply that

x the interval should not be much between' the concerned cruelty or

harassment arid the death in question. There must be existence of a
proximate and live link between the effect or cruelty based on dowry
demand and the concerned death, If alleged incident of cruelty is remote
in time and has become stale enough no to disturb mental equilibrium of
the woman concerned, it would be no consequence." :

16. Thelaw that emerges from reading of the above mentioned three judgment

L 1s that for an accused to be convicted under Section 304-B of the LP.C.,
~the prosecution has to prove that the deceased was being subjected to cruelty

« or harassment in connection with the demand Jfor dowry soon before

her death. This apart for lolding a person guilty under Section 498-A of the

- - Lv, R
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IPC it has to be established beyond reasonable doubt that a woman is being
subjected to cruelty i.e. a deliberate act or conduct on the part of the accused
which would drive her to commit suicide or grave injury to herself or harassing
her with the specific purposes of forcing her or her relatives to meet an unlawfil
demand for dowry. Similarly for the purposes of attracting the presumption as
contained in Section 113-B of the Indian Evidence Act, the prosecution has to
prove that the deceased woman was being subjected to cruelty or harassment
in connection with any demand for dowry soon before her death.

17. Intheinstant case, the cummulative effect of the evidence as analysed in
the aforementioned paragraph is that the prosecution has failed to adduce
evidence or to prove beyond any reasonable doubt that the deceased was being
subjected to cruelty or harassment soon before her death with the specific
intention of extracting dowry or in connection with any demand for dowry
which led her to commit suicidé. Under the circumstances, 1 am of the considered
opinion that the conviction of the appellants under Section 304-B and Section

498-A of the IPC with the Aid of Section 113-B of the Indian Evidence Act _

is not sustainable and is hereby set aside. The appellants shall be set free forthwith
and their bail bonds shall stands discharged.

. Appeal allowed.
- CRIMINAL REVISION .
Befare Mr. Justice S.C. Vyas.

. _ 5 January, 2006. ' )
MADIYA @ MAHADEV ~ ~ " . ..Applicant*
V. ‘ . : .
STATE OF M.P. - ' .. ...Non-applicant

Penai Code, Indian (XLV of 1860)-Sections I 07 109,306 and Criminal
) * Procedure Code 1973, Sections 397, 401-Revision-Abetment of

*Cri. R. 1050 of 2005.

LAY
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- Suicide—Framing of charge-Requirement-Act of accused musi fall
in any of the three categories enumerated under Section 107 IPC-
Period of two'days elapsed between outrage of modesty and
commission of smcrde—Trlai Court committed mtstake of law in
Jraming charge.

As Section 306 of Indian Penal Code makes abetment of commission
of suicide punishable, therefore, making liable for an offence punishable
under Section 306. Indian Penal Code it is a duty of the prosecution to
establish that such person has abeted the commission of suicide and for
the purpose of determining the act of the accused it is necessary to see
that his act must fall in any of the 3 categories as enumerated under Section
107 of the Indian Penal Code and, therefore, it is necessary to prove that
the said accused has instigated the person to commit suicide or must have
engaged with one or more other person in any conspiracy for seeing that
the deceased commit suicide or he must intentionally acts by any act or
illegal omission, of the comm1551on of suicide by the deceased.

When we considered the facts of the present case then it becomes
manifestly clear that there appears no direct or indirect connéction between
the act of the accused petitioner on 21-2-2005 and the act of the deceased
Basanti Bai on 23-2-2005 when she hanged herself by neck and committed

* suicide. On 21.2.2005 when adcused petitioner was trying to outrage the’

modesty of the girl then there was no occasion for even thinking that because
to this act the girl would commit suicide. It appears that the girl was in
great stress and depression and was feeling ashamed as the story of the
incident was narrated by her yonger sister and ofher girl to her parents. If
the deceased Basanti Bai was thinking commission of suicide because of
the act of the accused then she could have done so on the date of incident
i.e. 21-2-2005. The period of two days which elapsed between two
incidents shows that, it was not the act of the accused petitioner which

_nstigated her to commit suicide, but it was defamation and feeling of shame

which ultimately become the cause of commission of suicide.

- (Paras 7 and 8)

2
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Sanju v. State of M.P'., Mangleshwar Singh (Dr) v. State of M.P2,
Omprakash Agrawal v. State of M.P?, Anant Kumar Denial v. State of

Chhattisgarh and others*, Nanka and others v. State of M.P3, Utkal and .

another v. State of M.P.%, Raja Lal @ Kamlesh S/o Philipsv. The State of
M.P7, Manish Tiwari v. State of M.P . referred to. o

Mutkesh Sinjoniya with Vivek Singh, for the applicant.
Joshi P L., for the Non-applicant/State. . |
i Cur. adv. vult.
ORDER

S. C. Vyas, J :—This revision petition under Sections 397 and, 401 of the
Code of Criminal Procedure is directed against the order dated 17-10-2005 in
Sessions Trial No. 130/2005 passed by Addittional Sessions Judge, Manawar,
District-Dhar, whereby Trial Court had directed framing charges against the petitioner
under Section 306 of the Indian Penal Code.

2. Asperthe final report submitted by police Manawar, District-Dhar before
the learned Lower Court the case of the prosecution was that on 21-2-2005 when
Basanti Bai d/o Bhangda Bhil aged about 16 years of village Piplaj was attending
natural call in the forest, then petiticner came there and caught hold of the girl with
intend to outrage her modesty and tried to snatch her towards Nala. The said
Basanti Bai was opposing the act of the petitioner. At that time Surbai w/o
Mohan Bhil aged about 20 years, and younger sister of Basanti Bai, Ramu Bai
"d/o Bhangda Bhil aged 11/12 years, who ‘were also attending natural call had
witnessed the incident. Both of them pelted stones on petitioner and thereafter
petitioner left Basanti Baiand ran away from the place of incident. The incident was
narrated by the said eye witnesses to the parents of Basanti Bai, Basanti Bai also
came to know that the witnesses have informed her parents regarding the incident.
She felt very much ashamed because of theincident and feeling herself defamed 7.

(1) (2002) 5 SCC 371 . (2) 2003 (2) MPLJ 44=2003 Cr. L.R. (M.P.) 521.
(3) 2003 (1) M.PH.T. 127. . (4) 2003 (5) MPHT 6 (CG).

(5} 1991 MPLJ 345= 1998 Cr. L.R. (M.P.} 336, (6) 1997 (2) MPLJ * 32= 1997 Cr. L.R. (M.P) 354, -

(7) 1999 (1) MPLJ* 43=1998 Cr. L.R. (M.I.) 354,
(8) 2001 Cr. LR. (M.P) 167:

&
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ultimately she committed suicide by hanging with the help of a rope. The matter was
reported to the police and Marg No. 17/05 was registered. On enquiry the offences
punishable under Section 354, 306 of Indian Penal Code were registered against
the petitioner and he was arrested. After completing the investigation charge-sheet

¢ wasfiled before the IMFC, Munawar who committed the case for trial to the
Court of Sessions.

3. Atthetime of framing of charge a submission was made on behalf of the
petitioner accused that considering the entire cirumstances and the evidence available
" inthe case offence under Section 306 of Indian Penal Code is not made out against
" the petitioner even prima facie and, therefore, a prayer for dischrge was made.
‘ Learned trial Court considered the arguments advanced by learned counsel for the
o petitioner and ultimately held that prima facie offence punishable under Sectton
306 of: Indian Penal Code is also made out along with the offence punishable under
Section 354 of Indian Penal Code, therefore, charges were framed against the
accused petitioner. Feeling aggrieved by this order present revision petition has
been filed. -

4. Learned counsel for the petitioner Shri Mukesh Sinjoniya submitted that if
the entire story of the prosecutionis believed even then the necessary ingredients of
- the offence punishable under Section 306 of Indian Penal Code are totally missing
in this case. He has submitted that for establishing an offence punishable under
- Section 306 of ‘Indian Penal Code, act of ‘abetment as defined under Section 107
. of the Indian Penal Code is required to be established. He has further submitted
x that two days prior to the alleged suicide by the deceased Basanti Bai the alleged
act misbehaviour by catching hand of deceased Basanti Bai and trying to outrage
her modesty was committed by the accused. On these facts at the most prima
Jacie offence under Section 354 can be said to have been committed by the accused
petitioner but by no stretch of imagination it can be said that the act of accused
petitioner wasto instigate the deceased Basanti to commit suicide, therefore, Shri
Sinjoniya Advo cate prayed that the order passed by learned Sessions Judge is not
sustainable in the eye of law and is required to be-quashed so far at it relates to the
offence punishable under Section 306 of the Indian Penal Code is concerned.

5. Learned Penal lawyer Shr Joshi appéaring for the State submitted that prima

"R Jacie thereis sufficient material available on récord to hold accused petitioner has



a4 " THE INDIAN LAW REPORTS © [2006
Madiya @Mdhadev v. State of M.P., 2006.

committed an offence punishable under Section 306, Indian Penal_Co‘de' and,
therefore, there is no.scope of interference in the order passed by the learned
Sessions Judge. ' ‘ )

6 To resolvethe controversy it appears necessary first of all to have alook on
the provisions of Section 306 and Section 107 of the Indian Penal Code. Section
306 of Indian Penal Code reads as under:-- .

"Section 306.—If any person commits suicide, whoever abets
the commission of such suicide, shall be punished with
imprisonment of either description for a term which may extend
to ten years, and shall also be ljable to fine. ’

Abetment has been defined in Sections 107 and 109 of Indian Penal
Code which reads as under:—

"Gection 107.—A person abets the doing of a thing, who—-First.—"
Instigates any person to do that thing; or e

Secondly—~Engages with one or more other person or persons in

* any conspiracy -for the doing of that thing, if an act or illegal
omission takes place in pursuance of that conspiracy, and in order
to the doing of that thing; or

Thirdly.~Intentionally aids, by any Act or illegal omission, the doing
" of that thing. = ' . e

Whoever, either prior to or at the time of the commission of an
act, does anything in order to facilitate the commission of that
act, and thereby facilitates the commission thereof is said to aid |
the doing of that act."

"Section 109 of the Indian Penal Code provides for punishment of abetment
which reads as under:— '

"Section 109.— Whoever abets any offence shall, if the act
abetted is committed in consequence of the abetment, and no
express provision is made by this Code for the punishment of
such abetmient, be punished with the punishment provided for the
offence." 3 . . '

;[l_’n t

@
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As Section 306 of Indian Penal Code makes abetment of commission of
suicide punishable, therefore, making liable for an offence punishable under
Section 306, Indian Penal Code it is a duty of the prosecution to establish that
such person has abeted the commission of suicide and for the purpose of
determining the act of the accused it is necessary to see that his act must fall in
any of* the 3 categories'as enumerated under Section 107 of the Indian Penal
Code and, therefore, it is necessary to prove that the said accused has instigated
the person to commit suicide or must have engaged with one or more other
- person in any conspiracy for seeing that the deceased commit suicide or he
‘must intentionally acts by any act or illegal omission, of the commission of
suicide by the deceased.

8. When we considered the fact of the present case then it becomes
manifestly clear that there appears no direct or indirect connection between the
act of the accused petitioner on 21-2-2005 and the act of the deceased Basanti

Bai on 23-2-2005 when she hanged herself by neck and committed suicide. On

"21:2.20035 when accused petitioner was trying to outrage the modesty of the
girl then there was no occasion for even thinking that because to this act the girl
would commit suicide. It appears that the girl was in great stress and dépression
and was feeling ashamed as the story of the incident was narrated by her younger
sister and other girl to her parents. If the deceased Basanti Bai was thinking
commission of suicide because of the act of the accused then she could have
done so on the date of incident i.e. 21-2-2005. The period of two’days which
elapsed between two incidents shows that, it was not the act of the accused
petitioner which instigated her to commit suicide, but it was defamation and
feeling of shame which ultimately become the cause of commission of suicide.

9. OurHigh Court and Hon'ble Supreme Court has considered the scope of
Sections 107 and 306 of Indian Penal Code in many cases. In Sanju v. State
of M.P.", thé Hon'ble Apex Court in paragraphs 9 to 12 observed as under;~

"Para 9. In Swamy Prahaladdas v. State of M.P. and another,
the appellant was charged for an offence under Section 306, Indian
Penal Code on the ground that the appellant during the quarrel is said
to have remarked the deceased "to go and die". This Court was of
the view that mere words uttered the accused to the deceased "to go

- (1) (2002) 5 SCC page 371 (2) 1995 Supp. (1) -8CC a3t
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and die' were not even pnma Jfacie enough to mstlgate, the deceased
to commit suicide.

10. InMahendra Singhv. State of M.P., the appellant was charged for an
- offence under Section 306, Indian Penal Code basically based upon the dying
declaranon of the deceased, which reads as under -

My mother-in-law and husband and sister-in-law (husband’s
elder brother's wife) harassed me. They beat me abused mé.
My husband Mahendra wants to marry a second time. He
has illicit connections with my sister-in-law. Because of those
reasons and being harassed I want to die by burning.

11.  This Court, considering the definition of 'abetment' under Section 107,
Indian Penal Code, found that the charge and conviction of the appellant for an
offence under Section 306 i1s not sustainable merely on the allegation of
harassment to the déceased. This Court further held that neither of the ingredients
of abetment are attracted on the statement of the deceased. '

12. In Ramesh Kumar v. State of Chhattisgarh?®, this Couit while

. considering the charge framed and the conviction for an offence under Section
306, Indian Penal Code on the basis of dying declaration recorded by an
Executive Magistrate, which she had stated that previously there had been quarrel
betweenthe deceased and her husband and on the day of occurrence she
had a quarrel with her husband who has said that she could go wherever
she wanted to go and that thereafter she had poured kerosene on hereself
and had set fire. Acquitting the accused this Court said:

A word uttered in a fit of anger or emotion without intending:
the consequences to actually follow cannot be said to be
instigation. If it transpires to the Court that a victim
committing suicide was hypersensitive to ordinary petulance,
discord and difference in domestic life quite common to the
society to which the victim belonged and such petulance
discord the difference were not expected to induce a similarly
circumstanced individual in a given society to commit suicide,
the conscience of the Court should not be satisfied for basing

~

(1) 1995 Supp (3) SCC 731. (2) (2001) 9 SCC 618.

March-06.First
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a finding that the accused charged for abeting the offence of
suicide should be found guilty."

10.  Learned counsel for the petitioner has placed reliance on the case of
Mangleshwar Singh (Dr) v. State of M.P.!, Omprakash Agrawal v. Staté
of M.P 2, Anant Kumar Denial v. State of Chhattisgarh and others®, Nanka
and others v. State of M.P.*, Utkal and another v. State.of M.P5, Raja Lal
@ Kamlesh S/o Philips v. The Staté of M.P.5, Manish Tiwari v. State of
M.P.7 and on the basis of these reported cases he submitted that no offence

. under Section 306 of the Indian Penal Code is made out against the accused

petitioner.

11, The facts of the case Utkal and another v. State of M.P. (supra) are
more similar to the facts of the present case in that case also it was found that
the alleged misbehaviour may be a cause for committing suicide buf would not
amount to abetment to commit same as defined under section 107 of the Indian
Penal Code and in the facts and circumstances of that case charge under Section
306 of the Indian Penal Code was not found justified and, therefore, that charge
was quashed.

12. Inthe present case also when we apply the defination of abetment as
given in Section 107 of Indian Penal Code then it becomes manifestly clear that
the act of. accused petitioner does not come in any of the. categories enumerated
in that Section unless the act of the accused petitioner comes under any category
mentioried in Section 107 of the Indian Penal Code, he cannot be held guilty
for commission of the offence punishaple under Section 306 of the Indian

. Penal Cede.

13. Therefore, the Ieamed trial Court, committed a mistake of law in framing
charges against the accused for offence punishable under Section 306 of the
Indian Penal Code, this revision petition succeeds and is allowed the order of
learned Trial Court for framing charge of the offence punishable under Section

(1) 2003 (2) MPLJ 44=2003 Cr. L.R. (M.P) 521.

(2y 2003 (1) M.P.H.T. 127. (3) 2003 (5) MPHT 6 (C(}).

(4) 1991 MPLJ 345= 1998 Cr. L.R. (M.P) 336. (5).1997 (2) MPLJ * 32= 1997 Cr. L.R. (M.P) 354,
(6) 1999 (1) MPLJ* 43=199% Cr. L.R. (ALP.) 354,

(7) 2001 CF. L.R. (M.P.) 167.
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306 of the Idian Penal Code is set aside and the said charge is quashed, however,
trial against the accused petltnoner may proceed for remalmng charges as per
provision of law.

Order accordingly.

Before Mr: A.K. Patnaik, Chief Justice and Mr: Justice Arun Mishra.
10 January, 2006.

COMMISSIONER OF SALES TAX, M.P. ' ~° ...Petitioner*

V. .
M/S EASTERN AIR PRODUCTS LTD, BHOPAL Respoudent

General Sales Tax Act, M.P., 1958 (Il of 1959)~Sections 12, -I—I—Reference—
Purchase Tax—Exemption from-Goods purchased from exempited
new industyrial units and utilized as raw material in manufacture of
goods for sale-Generally exempted-Not liable for purchase tax.

Under Section 12 of the Act, the State Government has issued a notification

. with effect from 1.5.82 exempting goods manufactured by dealers who are

industrial units eligible for “exemption from payment of tax under the Act under

separate revenue notification no. A3-41-81 (35)-ST-V dated 23% October

1981 as amended from time to time subject to restrictions and conditions
specified in column (2) of the notification.

The language of para 2 of column (2) would show that it is only if the
goods purchased by the assessee from such new industrial units are used as
raw material or incidental goods in the manufacture of other goods for sale then
purchase tax would not be payable by the purchasing registered dealer. In our
view, therefore, the Tribunal (Board of Revenue) was justified in holding that
goods purchased from an exempted new industrial unit vide Notification No.
- A3-41-81 (35)-ST-V dated 23 October, 1981 and utilized as a raw material

* 8TR No. 137 of 199%. - .-

oo
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in manufacture of goods for sale are generally exempted from tax, and, therefore,
will not be liable for purchase tax.

_ (Paras 4 and 5)
S;:mjay Yadav, Dy. Ag. for the petitioner.
HS Sh;iva.stava, Sr: Adv. with S. Jain, for responde;nt. B
. Cur. adv. vult.
ORDER

The Order of the Court was delivered by
A.K. PATNAIK, CHIEF JUSTICE :—This is a reference under Section 44 of M.P.
General Sales Tax Act, 1958 (hereinafter referred to as "the Act") at the instance
of Commissioner of Sales Tax, M.P.

2. The facts as stated in the statement of case drawn up by Board of
Revenue, M.P. and as found in the order dated 27 July, 1990 of the Board of
Revenue, M.P. in appeal cases no. 136-PBR/88 and 135-PBR/88 are that
M/s Eastern Air Products Pvt. Ltd. (hereinafter.referred to as "the assessee")
is a registered dealer under M.P. General Sales Tax Act as well as Central
Sales Tax Act and carries on business of manufacture, purchase and sale of
gas. During Diwali year 1984-85 the assessee purchased faw materials worth

. Rs. 5,97,875/- from M/s Eastern Electro Chemical Industries, Mandideep, a

registered dealer and a new industrial unit, whose finished products were
exempted from sales tax under Section 6 of the Act as well as from the purchase
tax under Section 7 of the Act. The assessing officer held that the appellant
disposed of the raw materials otherwise than by resale and hence the appellant
was liable to purchase tax on the purchase of the said raw material, and
accordingly levied purchase tax thereon. The assessee preferred appeal before
the Appellate Deputy Commissioner, Sales Tax, Bhopal but the said Ist appellate
authority confirmed the finding on this point. Aggrieved, the assessee filed appeals
no. 136/PBR/88 arid 135/PBR/88 against the order passed by Ist appellate
authority, before the Board of Revenue, M.P., Gwalior, and the Board of
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Revenue, after discussing the provisions of Sections 6 and 7 of the Act and
after considering the notification of exemption held that goods purchased by
assessee from new industrial units who are eligible for exemption from payment
of tax, was exempt from purchase tax with retrospective effect from 1.6.82,
and, therefore, lower authorities were not justified in levying the purchase tax
on such goods purchased by the assessee from the new industrial units."

- 3. Attheinstance of Commissioner of Sales Tax, the following question of
law has been referred to us for our opinion:-

" Whether under the facts and circumstance of the case the

" tribunal was justified in holding the goods purchased from an
exempted new Industry vide notification No. A-3-41-81(35)-STV
dated23.10.81 and utilized as a raw material for manufacture of
goods for sale, are generally exempt from taxation and therefore
will not be liable for purchase tax ?"

4. " We have heard Mr. Sanjay Yadav, learned Dy. A.G for State of M.P,
appearing for Commissioner of Sales Tax and also Mr. H. S. Shrivastava, Sr.
Advocate appearing with Shri $.Jain, Advocate for the assessee and we find
that in Section 12 of the Act it is provided that the State Government may, by
notification and subject to such restrictions and conditions as may be specified
therein, exempt whether prospectively or retrospectively, in whole or in part-
any class of dealers or any goods or class of goods from the payment of tax
under the Act for such period as may be specified in the notification. We further
find that under Section 12 of the Act, the State Government has issued a
notification with effect from 1.5.82 exempting goods manufactured by dealers
who are industrial units eligible for exemption from payment of tax under the

Act under separate revenue notification no. A3-41-81 (35)-ST-V dated 23 .

October, 1981 as amended from time to time subject to restrictions and
conditions specified in column (2) of the notification. Para 2 of Column (2) of
the schedule to the said notification which contain the restrictions and conditions
subject to which exemption from purchase tax has been granted is extracted
heremafter:-

e—ﬂ"

TN
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"(2) When purchased by a déaler registered under the Madhya
Pradesh General Sales Tax Act, 1958 (No.2 of 19359) from another
such dealer for use as raw material or incidental goods in the
.manufacturé of other goods for sale and the purchasing registered _
dealer claiming exemption from payment-of tax on the purchases of
such goods produces at the time of his assessment or reassessment
a declaration in the appended form issued by the selling registered
dealer to the effect that the goods sold to the purchaser have been
manufactured by the industrial unit eligible for exemption under
Separate Revenue Department Notification No. A3-4]1-81 (35)-ST-
V dated 23" October, 1981."

5. Itwillbe clear from language used in the aforesaid exemption notification
that goods manufactured by dealers which are new industrial units and eligible
for exemption under Separate Revenue Notification dated 23" October, 198 1
when purchased by a dealer registered under the Act from another such dealer
for use as raw material or incidental goods in the manufacture of other goods
for sale are exempt from purchase tax if the purchasing registered dealer claiming

' exemption from payment of tax of purchase of such goods produces at the

time of assessment or reassessment, a declaration in the appended form jssued
by the selling registered dealer to the effect that goods sold to the purchasing
dealer have been manufactured by the industrial unit eligible for éxemptign under
Separate Revenue Department Notification dated 23" October, 1981. Tt is not
disputed that M/s Eastern Electro Chemical Industries, Mandideepisa registered
dealer and is a "new industrial unit" eligible for exemption under Separate
Revenue Department Notification dated 23 October, 1981 and that a
declaration in the appended form to that effect was furnished by the aforesaid
registered selling dealer for the aforesaid goods and had been produced by the
assessee before the assessing officer. The assessing officer, however, took the
view that goods worth Rs. 5,97,875/- purchased by assessee from M/s Eastern
Electro Chemical Industries, Mandideep would be exempt from tax only in the
same were resold and not used as raw material in the manufacture of other
goods for sale. As we have held above, the language of para 2 of ‘column (2)
would'show that it is only if the goods purchased by the assessee from such
new industrial units are used as raw material or incidental goods in the
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manufacture of other goods for sale then purchase tax would not be payable by
the purchasing registered dealer. In our view, therefore, the Tribuna! (Board of
Revenue) was justified in holding that goods purchased from an exempted new

industrial unit vide Notification No. A3-41-81'(35)-ST-V dated 23" October, -

1981 and utilized as a raw material in manufacture of goods for sale are generally
exempted from tax, and, therefore, will not be liable for purchase tax. We
accordingly answer the question in affirmative and in favour of the assessee.

s



(2]
-

20006] MADHYA PRADESH SERIES 43

(WS )

SUPREME COURT OF INDIA

Before Mr. Justice H K. Sema and Mr:. Justice Dr. A.R. Lakshmanan.
20 February, 2006.

BEGUM SURAIYA RASHID & ors. ..Appellants®
V.
STATE OF MADHYA PRADESH & ors. ...Respondents

Land Revenue Code, M.P. (XX of 1959)-Sections 37, 109-Grant of lease
and muiation—Power can only be exercised by an authority in
respect of a person lawfully acquiring a right and if such
application is filed within six months from date of acquisition—
Application made in 1989 on basis of order passed in 1934—

. Abuse of process of law-Appellants suppressing facts at every
stage—Cost imposed Rs. 10,000/-,

The power under Section 109 can only be exercised by the authority in

‘respect of any personlawfully acquiring a right and such application shall

also be filed within six months from the date of such acquisition. In the instant
case, as already noted, the land in question was never lawfully acquired by
the appellants as they were only the lessees paying Rs. 375/- to the jail
authorities and there was no question of lawfully acquiring any right as
contemplated under Section 109 of the Code. This apart, right if any, is
acquired lawfully by any person, such, application must be made within six
months from the date of such acquisition and therefore application made for
the first time in 1989 under Section 109 of the Code purportedly on the
basis of the order dated 2.3.1954 passed by the Jagir Commissioner was
clearly an abuse of the process of law.

Considering the fact that the appellants were suppressing the facts at every
stage of proceeding, we deem it neccessary that the appeal deserves to be
dismissed with costs which we quantify at Rs. 10,000/- (Rs. Ten Thousand Only).
The appeal is dismissed with costs.

[Paras 20 and 32]

Cur. adv. vuft.

*Civil Appeal No. 1996 ol 2006.
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JUDGMENT
The Judgment of  the Court was delivered by
H.K. SEMaA, J:- ' -
Leave granted

1. The facts of this case revolves asto how the appellants clandestinely
and by suppressing the facts tried to grasp the public land measuring 59.17
acres in Khasra Nos. 943, 960, 961, 962 of Jahangirabad (Jail Bag) area of
Bhopal city under the guise of- order dated 2.3.1954 passed by the Jagir
Commissioner in respect of land in Khasra Nos. 72/1, 73,74, 75, 76 in
_ village Dharampuri. )

2 -The facts of this case are cumbersome and may be recited briefly
and strictly for the purpose of disposal of this appeal. The present
disputed land measuring 59.17 acres in Khasra Nos. 943, 960, 961 and
962 was recorded in the name of Jail department and situated in the

area of Bhopal city near the Arera Hills in front of old jail premises -

since 1935. It appears that the area was developed as a garden having
trees of Mangoes, Jamun, Lemon etc. and the same was used to let out
to different contractors and the property was managed from the income
received from the fruits grown in the garden. No revenue was assessed
on that income as the land belonged to the State Government. It is not
disputed that the said land was given on lease to one Shri Bhawani Singh
and Shri Jameel Ahmed by the Superintendent of Jail for a consideration
of Rs. 375/- per annum. Subsequently one Shri Reshiduzzafar Khan, the
predecessor of the appellants, obtained a deed of relinquishment in his
favour from the lessees Bhawani Singh and Jammel Ahmed. This was
done without the concurrence and .consent of the Government.

Rashiduzzafar Khan continued using the land in the capacity of lessee -

and used to pay annual rent at the rate of Rs. 375/-.

3.  Rashiduzzafar Khan, predecessor of the appellants submitted
an application in August. 1960 to the Government for recording his name
as a Bhumiswami in respect of the said [and in Khasra Nos. 943,960, 961

N,
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and 962. The same was, however, rejected by an order-dated 5.8.1962.
Another application filed by the appellants herein was rejected on 29%/3 0
January, 1965 on the ground that the land in question was recorded in the

name of jail department.

4. Thereafter, a proceeding under Section 248 of the Madhya Pradesh
Land Revenue Code, 1959 (hereinafter referred 1o as 'the Code') was
initiated for eviction of the appellants in 1981. It was held that the

Commissioner was challenged by filing M.P. No. 3978 of 1991, which
was dismissed as withdrawn on 25.4.] 998. Thereafter, the
Commissioner's order was assailed before the Revenue Minister and he
directed an enquiry in the matter and the said order was set-aside by the
Government by its order dated 1.11.1991 on the ground that the Revenue
Minister had no Jurisdiction to pass such an order. This would show that
the order of. eviction passed by the Tahsildar on 16.9.] 981 attained its
finality. :

5. Another attempt was made by the appellants by filing application under
Section 57(2) of the Code on 14.11.1983 praying infer alia to declare
Bhumiswami rights in their favour. The said application was filed before the
SDO, Bhopal, on the basis of ‘the registered deed dated 6.4, 1940 executed
by Bhawani Singh and Jamee] Ahmed. This application was, however, not
pursued by the appellants, -

6. . Thereafter, the appellants filed civil suit No. 159-A/84 in the Court of
District Judge, Bhopal. In the said suit the State Government filed the written
statement. The said suit was dismissed on withdrawal op 1.7.1998.

7. Thereafter, the appellants filed an application for mutation before the Naib

‘Tahsildar in 1989. The said application was allowed by the Tahsildaron 29.1.1990,

Suo Motu proceedings were drawn by the Collector, Bhopal on 3.8.1990. An
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. enquiry was ordered agziinst the Naib Tahsildar and by anenquiry report dated
47.4.1994 the Naib Tashildar was held guilty of ordering mutation improperly.

8. Fromthe aforestated facts it clearly appears that the land in dispute
was recorded in the name of jail department since from 1935 ill.1989, when
{or the first time the appellants filed an application for mutation.’

9. . At this stage, we may dispose of one of the armuments of Mr.
Rohtagi tearned,spdier counsel for the appellants. Itis contended that
pursﬁankt?";g}e-.lagir Commissioner's order dated 2.3.1 954 Civil Suit
No. 180-A of 1984 was filed by the appellants which was decreed by
the T,]‘ial'Court and affirmed by the Division Bénclwon 17.4.1987 and
SLP against the same was dismissed on 6.5.1988. Therefore, the present

dispute is barred by the principle of res judicata. He specifically referred -

to issue No.9 in the said suit. It reads:—

mWhether the order dated 02.03.1 954 of the.Jé.gh_' Commissioner
is contrary to law and void?" .

According to Mr. Rohtagi, the order of Jagir Commissioner dated 2.3.1954

was onone of theissuesin suit No. 180-A/84 which has been decreed in favour

of the appellants and since the present case also revolves around the order dated
2.3.1954 passed by the Jagir Commissioner the present dispute in hand is barred
by the principle of res/ udicata. . - '

10. Inour view,this submission is misconceived. It is not disputed by
the respondents that the decree in Civil Suit No. 180-A/84 passed in
favour of the present appellants has attained finality, SLP being dismissed
on 6.5.1988. 1t is, however, to be noted that it is the specific case of the
respondent-Government that the order of the Jagir Commissioner dated

2.3.1954 which \as the subject matter of Civil'Snit No. 180-A/84 does not
include the area of the land in the present dispute. From the order of Jagir
Commiissioner as quoted by the Trial Court it clearly appears that the land
involved in the earlier suit was in Khasra Nos. 72/1,73, 74,75 and 761n
* village Dharampuri and the area of land is 7.26 acres. Undisputedly, the
Nandinvolved in the present dispute relates to Khasra Nos. 943.960. 961
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and 962 of Jahangirabad area of Bhopal city measuring 59.17 acres.
While it is true that in jssye No:9 in the said suit reference was made to
the order passed by the Jagir Commissioner dated 2.3.1954 which was
decided in favour of the appellants but the land in the present dispute
was not covered by the Jagir Commissioner's order dated 2.3.1954, As .
already noticed the land in the present dispute is distinctly different from
the point of view of the location of the land and Khasra Nos. from the
subject matter of earlier suit. Therefore, by no stretch of imagination, it
can be said that the present dispute is hit by the principle of res judicaty
in view of the decision rendered in Civil Suit No. 80-A/84, which has
attained finality. In this connection, reliance has been placed by Mr. Rohtagi
on the cases of Dhanvanthkumariba v. State of Gujarat', Mahila
Bajrangi v. Badribai? and Phool Pata v. Vishwanath Singh®. These
decisions are of no assistance to the appellants' case.

11. Next, Mr. Rohtagi referred to the provisions-of the Bhopal Abolition
of Jagirs and Land Reforms Act, 1953 (in short the Act), in particularly
Section 4, Section 5, sub-section 1(b) of Section 6, Stub-Section (2) of
‘Section 6, Section 17 and Section 27. Aécording to Mr. Rohtagi, no
appeal has been preferred by the State Government against the Order of
the Jagir Commissioner dated 2.3.1954 as provided under Section 27 of
the Act. The order passed by the Jagir Commisssioner hag become final.
This contention would be of no help to the appellants' case. We have
already held that the Jagir Commissioner's order dated 2.3.1954 does
not refer to the land in dispute in .the present case measuring 59.17 acres.
We have also held that the land in question has been recorded in the
name of’ jail department in Irevenue records since from 1935. It was
never Jagirs land prior to the enforcement of abolition of J agirs Land
Reforms Act. That the land in question was not covered by the Jagir
Commissioner's order dated 2.3.1954 has been accepted by the

12.  That the land in the present dispute is not a part of the order dated

(13(2004) 8 S.C.C. 121, (2) (2003) 2 5.C.C. 464,
' {3) 2005 AIR 357s.

-
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2.3.1954 passed by the Jagir Corﬁmissi011er is also fortified by the following
facts which we will be reciting presently.

13. Inthe Civil Suit No. 159-A/84 filed by the appellants, infer alia prayed
the following relief:

"(A) A decree for declaration be passed in favour of the
plaintiffs and it be decreed that the plaintiffs have become
Bhumiswamis and owners of the suit lands situated in Bhopal
town at Hoshangabad Road mentioned in Khasra Nos. and area
as shown below:-

Khasra Nos. Area
943 2592
960 12.39
961 . 7.23
062 13.63

©d
Total: 59.17 acres.

In the said suit, the appellants admitted in paragraph 5 that Bhawani
Singh and Jameel Ahmed used to send Rs. 375/-10 jail department which
was paid by late Nawab Rashid-Uz-Zafar Khan from 1940 till his death, and
after his death in 1961 the plaintiffs reunited the amount till 1978, when the
jail department refused to accept the payment. .

4. Inparagraph 11 itisstated that the Naib Tahsildar, Nazul, Bhopal passed
an order dated 16th September, 1981 evicting the plaintiffs from the land
which has attained finality. As already noticed the suit was withdrawn by the
the appellants and was dismissed on withdrawal on 1.7.1988.

15. In paragraph 22 of the plaint, the plaintiffs averred that they
paid income tax and wealth tax on the stud and agricultural farm
and it was asseassed by the Income Tax and other Taxation authorities.
in the return filed by the appellants on 8.6.1968 in paragraph 5
(Jail Bagh Farm), the appellants admitted that they are only lessees of the
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land and that they paid a rent of Rs. 375/- per annum to the jail department
of M.P.. '

16. . Inthe application filed before the SDO by the appellantson 14.11.1983 it
is also admitted in paragraph 5 that late Rashiduz Zaffar Khanused to send Rs.
375/- yearly inthe leased account to the jail department. In the said application
Khasra Nos. 943, 960,961 and 962 and total area of the land measuring 59.17
acres are shown. A prayer was made that the appellants be declared as.
Bhumiswami of the disputed lands.

17 In the letter dated 30.7.1968 counsel for the appellants addressed to

the Assistant Controller of Estate Duty, Indare, in connection with the estate

+ duty of Late Nawabzada Rashiduzzafar Khan, it is stated in paragraph 4 of

the letter as under:-

“Jail Bag Farm:

Copy of the Khasra in respect of Jail Bag Land, Khasra

Nos. 943, 960, 961 and 962 of village Shahar is enclosed. As

this land is owned by the Jail Department, as per land records,

it is called Jail Bag Farm. Qur client pays rent of Rs. 375/- per

annum fo the Jail Department of M.P. in respect of this land
. owned by the Jail Department.”

(emphasis supplied).

- 18. .Inthe letter dated 18.10.1 962 written by the Chartered Accountant of
" the appellants to the Deputy Controller of the Estate Duty, it is-stated in 3.9’

that.Stud Farm (Jail Bagh) standing in the area of about 59 acres, which is
used for breeding of horses; and that land does not belong to the owners. -

19.  The facts as adumbréted above would clearly show that all'along the

appellants accepted that the land belonged to-the jail department and they
were only the lessees paying rent of Rs. 375/- to'the jail department, In all
the correspondences as recited above not even areference was made to the

.order dated 2.3.1954 passed by the Jagir Commissioner. |

20.  For the first time in 1989 an application was made under Section 109
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of the Code for mutation purportedly on the strength of the order dated
2.3.1954 passed by the Jagir Commissioner. The power under Section
109 can only be exercised by the authority in respect of any person
lawfuily acquiring a right and such application shall also be filed within six
months from the date such acquisition. In the instant case, as already
noted, the land in question was never lawfully acquired by the appellants
as they were only the lessees paying Rs. 375/- to the jail authorities and
there.was no question of lawfully acquiring any right as contemplated
under Section 109 of the Code. This apart, right if any, is acquired lawfully
by any person, such, application must be made within six months from
the date of such acquisition and therefore application made for the first
time in 1989 under Section 109 of the Code purportedly on the basis of
the order dated 2.3.1954 passed by the ] agir Commissioner was clearly
an abuse of~ the process of law. -

21. We may now make a quick survey of the relevant Sections of the Code,
for the purpose of disposal of the case at hand.

22. Chapter IX; Section 104 of the Code deals with the land records:

23. Section 108 of the Code deals with the record of rights and shall
include the following particulars:

(b) the names of all occupancy tenants and Government lessees
together with survey numbers or plot numbers held by them |
and their area, irrigated or unirrigated; '

24.  Section 117 of the Code deals with the presumption as to entries in land
records and it provides that all entries made under this Chapter in the land records
shall be presumed to be correct until the contrary is proved.

25 Section 114 of the Code deals with the land records and it provides ]

that in addition to the map there shall be prepared for each village a khasra or
field book. ‘

26. Section,liﬁ deals with the disputes regarding entry in khasra or in

Tndev_arnil NAR



~——

(.

2006] MADHYA PRADESH SERIES 441

" Begum Suraiya Rashid v. State of Mf.zdhya Pradesh, 2006,

- any other land récords_ and it brovid‘es that ifény person is d‘g_grieved by an

entry made in the land records prepared under Section 114 he shall app]y to

" the Tahsildar for its corréction within one year of the date of such entry.

27. In the present case- Khasra Nos. 'vyeré. entered in the name of jail

deparment since from 1935 and if the appellarifs were aggrieved they could

have raised the dispute under Section 11610 the Tahsildar for its-correction

. within one year from the date of such entry. As already noted Section 117

raises a presumption as to éntries in Jand récd;ds-bging correct until the contrary
is proved. Having not availedthe aforesaid provisions of Law, the only remedy

~ that was open to the appellants was under.Section 57(2)(3):

divisional Officer. Further, sub-section 3 provides that if any person is aggrieved .
by any order passed by the SDO under sub-section 2 he may file a civil suit
to contest the validity of the order within a period 6f one year from the date

.- of such order.

29.  Asalready noticed the appellants filed a Civil Suit No. 159-A/84 and it
was dismissed on withdrawal on 1.7.1998. -

30.  Asalreadyriotedon application being filed by the appellants in 1989,
the Tahsildar by ex-parte.order dated 29.1. 1 990 ordered the land in'question

. to bemutated jn the name of the appéllant_s_._ The Tahsildar in his order also

noticed that the name of the jail department is mentioned'in the land records,
However, the order was passed ex-parte on the ground that despite several

letters sent to the Jail department none ppeared on its behalf. We have already
noted that the order passed by the Naib Tahsildar dated 29.1.1 990 was an
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abuse of the process of law. The said order was set-aside by the Appellate
- Authority, in our view, rightly by a detailed order passed on 24.6.1996.
Aggrieved thereby arevision under Section 50 of the Code was preferred
before the Board of Revenue. Section 50 reads:-

n5(). Revision.-(1) The Boards (or the Commissioner)/ (X X X)
or the (Settlement Commissioner or the Collector or the
Setlement Officer) may at any time on its/his motion or on the
application made by any party for the purpose of satisfying
itself/himself as to legality or propriety of any order passed by
or as to the regularity of the proceedings of any Revenue
Officer subordinate to it/him call for, and examine the record
of any case pending before, or disposed or by such officer, and
may pass such order in reference thereto as it/he thinks fit:

On a cursory reading of Section 50 it postulates that the Board of
Revenue would exercise revisional powers ifthe revenue officer subordinate
to it, appears to have exercised a jurisdiction not vested in it by law or to
have failed to exercise a jurisdiction so-vested or to have acted in the exercise
of its jurisdiction illegally or with material irregularity. In the instant case, the
Board of Revenue erroneously called for the report again by directing a
roving enquiry. As was pointed out by the High Court, the Board of Revenue
exercised revisional powers which is patently erroneous, contrary to law and
it transgressed its revisional jurisdiction by calling report from the Tahsildar
despite the impeccable facts available on the record. Thus, the High Court
was justified in setting-aside the said order.

31. Even in the report submitted by the Naib Tahsildar on 7.9.1996 it is
stated as under: ’

"I the Patwari record 1995-96 Khasra No. 943, area 25.92
Khasra No. 960, area 12.39, Khasra No. 961 -area 7.23, Khasra
No. 962—area 13.63, on total 59.17 acre in the Khasra,
Department of Jail is recorded. But at the place Stud Farm is -
constructed.” '

{emphasis added).

:-f"
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The report shows that thé land in dispute was clearly recorded in the revenue

* records in the name of jail department and the board of revenue acted contrary

to the facts in ordering mutaticfn to be carried out in favour of the appellants. It is
unfortunate.

32, In the facts and<ircumstances this appeal is devoid of merits and
deserves to be dismi’ssed which we hereby do. Considering the fact that the
appellants were suppressing the facts at every stage of proceeding, we deem
in necessary that the appeal deserves to be dismissed with costs which we
quantify at Rs. 10,000/- (Rs. Ten Thousand Only). The appeal is dismissed
with costs. -

Appeal dismissed,

-----------

Before Mr. A.K. Patnaik, Chief Justice, Mr. Justice Dipak Misra, and
‘ Mr, Justice Shantanu Kemkar '

24 February, 2006.

HEAVY ELECTRICALS MAZDOOR TRADE UNION
HABIBGANJ, BHOPAL, M.P. ...Petitioner* "
v.

STATE OF M. P. THROUGH THE PRINCIPAL

SECRETARY, DEPARTMENT OF LABOUR,

VALLABH BHAWAN, BHOPAL & others. ...Respondents

Constitution of India-Articles 1 4, 226, Industrial Relation Act, MP
1960, Sections 1(3), 112. General Clauses Act, MP, 1957,
Section 21-Exclusion of ‘electrical goods industry' from
purview of MPIR Act 1960 by Section 1 (4) of Amending Act
of 2000-For application of amending Aet no appointed date
fixed—Notification of State Government in purported exercise
of powers under Section 1(3) of the Act, 1960~Quashed.

* W.P.No. 14069 of 2003
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1

I Sub:section (2) of 'Section 1'of 'the Amendment Act 2000 provided that
the Amendment Act shall come into force on such date as the State Government
may, by notification, specify. As yet, the State Government has not issued a

 notification appointing the date from which the Amendment Act 2000 shallcome

','in'to fé'ré'_el., The result is_,,sﬁﬁ-gse,c,tiqn (4) of Section 1 of the Act introduced by the

“Amendment Act, 2000 has not been brought into force. Yet by the impugned

. gotxf}c?t}ondated 10 19200§, rpade i"n purported exercise of powers under sub-
T_:_‘;ch_:trilpg'l(3); of _§§:_btiop 1 of the Act, the State Government has amended the
fotification dated 31.12.1960 so as to delete from the said notificatin dated

7 31.12.1960 the industries Specified against Serial Nos. 1,2,3,4,7,10,15 and 16
“rcluding electrical goods industry. By the impugned notification, therefore, the

industries mentioned against the said serial numbers including 'electrical goods

industry' are sought to be excluded from the purview of the Act. '

e _ Sub-section (3) of Section I'of the Act and Section 21 of the M.P. General
Clauses Aét, 1957 which are relevant for deciding this case are quoted herein

\ below: S5 d e n '
' Sub-section (3)of Section'| of M.P. Industrial Relations Act,
\ 1960 '

s G [ 2
PR EEO LB ¥

ey iShort Title, extent an commencement--

(1) e i .
(2) ........ L
il (3) This section and Section 112 shall come into force at once

and the State Government may, by notification, bring all or any
of  the remaining provisions of this Act into force in respect
of- '

(a) any or all industries; or

(b) undertakings in any industry wherein the number of
employees, on any day, during twelve months preceeding or on

the date of the notification or on any day thereafter, was or is
more than much number as may be specified in, such notification;
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on such date as may be specified therein."

'S'ection 21 of the M.P. General Clauses Act, 1957

"21. Power to.make, to mclude, power to add, to amend
vary-or rescmd orders ete.—Where, by any Madhya Pradesh
Act, a power to issue notification, orders, rules or bye-laws is
conferred, then that power includes a power, exercisable in the
like manner and subject to the like sanctions an conditions, if
" any, to add to, amend, vary or resc:nd any notifications, orders,
ru]es or byelaws, 50 issued." ‘ '

Abare reading of sub-section (3) of Section 1 of the Act quoted above
would show that after the State Government brmgs all or any of. the remaining
provisions of the Act into force in respect.of any or all industries or: undertakmgs
inany industry by a notification, there is no such power conferred by the said sub-

* section enabling the State Government to Issue anotification amendmg orrescinding

such previous notification.

We cannot hold that 'under sub-section (3') of Section 1 of the Act
read with Section 21 of the M.P. General Clauses Act, the State

-Government can by notification under sub- Section 3 of Section of the

Actaniend the notification dated 31.12.1960 so‘as to exclude industries
or undertakings in respect of which the remalnlng provisions of the Act

" ‘were brought into force by the not1ﬁcat10n dated 31.12. 1960 In our

considered opinion, the nature, limits and dimensions of the power of
the State Government under sub-section (3) of Section 1 ofitheé Act are
such that it cannot incliide the power to amend or rescind the notification
dated 31.12.1960. The Division Bench judgment of this Court in M.P.

Dainik Vetan Bhogi Karmachari Sangh, J abalpur v. State of M.P. (supra)
is so far as it holds to the contrary, is thus not a good law and is over-
ruled. Since sub-section (4) of Section 1 of the Act has not been brought

into force as yet, we refrain from deciding the vires of the said provision.

[Paras 3,6 and 10]
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Delhi Laws Act', Lachmi Narain v. Union of India®, Bhure Balram
Brahman v. Gomatibai®, Brij Sunder Kapoor-v. Ist Additional District
4

Judge', 1.T.C. Bhadrachalam Paperboards and another v. Mandal Revenue
Officer A.P. and others®, Gopichand v. Delhi®; referred to. .

M.P. Dainik Vetan Bhogi Karmachari Sangh, Jabalpur V. S‘télie of
. M.P7; over ruled. T S
o . ,

Ravindra Shrivasatava, Sr. Adv. with Kishore Shrivastava, Sr. Adv.
Prem Francis and Akshat Shrivasatava for the petitioner. -

Mz Sanjay Yadav, Dy. Adv. Gen. for the State.
SR . ' - © Cur. adv. vult.
ORDER

~ The Order of the Court was delivered by
A_K. PATnAIK, C.J:—In this writ petition under Article 226 of the Constitutionof .
India, the petitioner has challenged the validity of notification dated 10.10.2005 e
issued by the State Governrnent under sub-section (3) of Section 1 of the M.P.
Industrial Relations Act, 1960 as well as the vires of sub-section (4) of Section 1
of the said Act.

9 The facts relevant for the purpose of disposal of the petition are
that under Entry 22 of List 111 to the Second Schedule to the Constitution
read with Article 246 of the Constitution, both Parliament and State
~ Legislature have concurrent power to make law relating to trade union
" and industrial and labour disputes. In exercise of such powers, the State
Legislature has enacted the M.P. Industrial Relations Act, 1960 (for
short the Act) with the assent of the President of India. Sub-section (3)
of Section 1 of the Act provides that Section 1 and Section 112 of the

Act shail come into force at once and the State Government may, by

(1y ALR. 1951 S.C. 332, (2) A.LR.-1976 §.C. 714 (3) 1981 M.R.L.J. 377 __}.
(4) A.LR. 1989 5.C. 572 (5) (1996) 6 S.C.C. 634. (6) A.LR. 1959 8.C. 609. il
(1) (2003) 4 M.P.H.T. 199.



20061 MADHYA PRADESH SERIES 447

" Heavy Electricals 'Mazdt)gr Trade Union Habibganyj, Bhopal, MP v, State -

of MP T hrough the Principal Secreta;y, Deparmgent of Labour, Vallabh
Bhawan, Bhopal, 2006.

notification, bring any or all of the remaining provisions of the Actinto

orce in respect of (a) any or all industries, or (bundertakings in industries
where the number of employees.on any day during 12 months preceding
the date of notification or any day thereafter was or is more than such

-number as may be specified in such notification, on such date as may be

specified therein. In exercise of such powers under sub-section (3) of
Section 1 of the Act, by notification dated 31.12.1960, the State
Government directed that all thee provisions of the Act other than Sections’
I'and 112 thereof shall comeé into force on 31.12.1960 in respect of

accordance with the provisi_ons__df the Act;

3. InMay, 2000, M.P. Industrial Relations (Amendment) Act, 2000
(for short the Amendment Act 2000) Wwas enacted-and in Section 1, sub-
Section (4) was introduced providing that the State Government may, by a
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provided that the Amendment Act shall come into force on such date as
the State Governmént may, by notification, specify. As yet, the State
- Government has not issued a notification appointing the date from which
the Amendment Act 2000 shall come into force. The result is, sub-section

(4) of- Section 1 of the Act introduced by the Amendment Act, 2000
has not been brought into force. Yet by the impugned notification dated

10.10.2005, made in purported exercise of powers under sub-section;

(3) of Section 1 of the Act, the State Government has amended the
notification dated 31.12.1960 so as to delete-from the said notificatin
dated 31.12.1960 the industries specified against Serial Nos.
1,2,3,4,7,10,15 and 16 including electrical goods industry. By the
impugned notification, therefore, the industries mentioned against the said
serial numbers including 'electrical goods industry' are sought to be
excluded from the purview of the Act.

"4 Mr. Ravindra Shrivastava, learned Senior Counsel for the petitioner
submitted that sub-section (3) of Section 1 of the Act émpowers the State
Government to-bring all or any of the remaining provisions of the Actinto
force in respect of all or any of the industries or undertakings in an industry
on such date as may be specified therein. He submitted that sub-section (3)
of Section 1 of the Act is a piece of conditional legislation inasmuch as it
empowers the State Government to determine the industries or undertakings

in respect of which the provisions of the Act will come into force and once_

- this power is exercised by the 'State Government by issuing a notification

bringing all or any of the remaining provisions of the Act into force in respect
of any industry or undertaking, the power of the State Government under
sub-section (3) of Section 1 is exhausted and the State Government cannot
issue another notification under sub-section (3) of Section 1 of the Actso as
to amend the previous notification or exclude from the purview of the Actan
industry or industries or undertakings in respect of which the Act is enforced
by the previous notification. He submitted that Section 21 of the M.P. General
Clauses Act, 1957 is arule of statutory interpretation and will not vest in the
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State Government the power to amend a notification issued under sub-
section (3) of Section 1 6f the Act bringing all or any of the remaining
provisions of the Act into force in respect of any or all industries or |
undertakings in an industry. In support of these submissions, he relied on
the opinion of the Supreme Court in Re. Delhi Laws Act', as well as the
decision of the Supreme Court in Lachmi Narain v. Union of India®. He
submifted that the decision of a Division Bench of this Court in Bhure

 Balram Brahman v. Gomatibai®, lays down the correct law that the rule

enacted in Section 21 of the General Clauses Act is presumptive and can
be displaced by the object and context of the statutory provision conferring
the powet. He argued that the judgment of the Division ‘Bench of this
Court in M.F. Dainik Vetan Bhogi Karmachari Sangh, Jabalpur v. State
of M_P* holding that sub-section (3) of Section 1 of the Act read with
Section 21 of the M.P. General Clauses Act, 1957 vests the power in the
State Government to amend a notification already issued under sub-section
(3) of Section 1 of the Act bringing the provisions of the Act in relation

to an industry or undertaking is not good law and should be over ruled.

Mr. Shrivastava submitted that the State Legislature itself was aware that
the State Government has no power under sub-Section (3) of Section 1
of the Act to amend or withdraw a notification issued thereunder bring
all or any of the remaining provisions of the Act into force in respect of
any or all industries or undertakings as it has enacted the Amendment
Act, 2000 introducing sub-section (4) in Section 1 empowering the State
Government to direct by a notification that the provisions of the Act
shall cease to apply to such industry in such area and from such date as
may be specified in the notification. He submitted that sub-section (4) of
Section 1 of the Act introduced by Amendment Act is u/tra-vires because
it empowers the State Government to repeal the provisions of the Act
after they are made applicable to an industry or establishment and under
the Constitution the power to repeal an Act is that of the State Legislature

. (1) AIR 1951 5.C. 332. (2) AIR 1976 SC 714.

(3) 198I MPL).377. = . (4 (2003) 4 MPHT-199. .
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and cannot be delegated to the State Government. He, however, submitted
that since the Amendment Act 2000 has not been brought into force as
yet by any notification and sub-section (4) of Section 1 of the Act has
.not come into force, it is not neccessary for the Court to decide the
question as to whether sub-section (4) of Section 1 of the Act introduced
by Amendment Act 2000 is ultra-vires. He submitted that on account of
the impugned notification, all proceedings pénding before the Labour
Courts and the Industrial Courts under the Act in relation to industries

specified in the impugned notification will have to come to an end as .

there is no provision in the Act as to how such pending proceedings will
be dealt with. He also submitted that the consequence of the impugned
notification would be that the employees would be without any remedy
for enforcing their rights in the industrial and Labour Courts established

under the Act and the petitioner Union will no longer have any right to |

represent the émployees in such proceedings and in other matters.

5. M Sanjajf Yadav, learned Deputy Advocate General for the St_ape _'
Government on the other hand submitted that sub-section (3) of Section.

1 of the Act may be a piece of conditional legislation but the power.

conferred by a piece of conditional legis'lation‘ does not necessarily get”

exhausted once it is exercised and such power can be repeatedly exerciséd
by the State Government from time to time . He submitted that in Brij
Sunder Kapoor v. I* Additional District Judge'; the decision of the
Supreme Courtin Lachmi Narain v. Union of India (supra) was. cited as
an authority in support of "the argument that the power of* the Central
Government under ‘Section 3 of the Cantonments (Extension of Rent

Control Laws) Act, 1957 cannot be exercised for the second time but the -

Supreme Court rejected the said contention and held that the power under
Section 3 of the said Act could be exercised relying on the provisions of
Section 14 and 21 of the General Clauses Act: He submitted that the
~+ power conferred under an Act on the Government to exempt any class of

“(1YALR, 1989 5.C. 572;

£)
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persons, goods or property.from levy of tax is also a piece (of conditional
legislation, as has been held by the Supreme Court in L.7.C. Bhadrachalam
Paperboards and another v. Mandal Revenue Officer A.P. and others'. He
submitted that it is well settled that the power of Government to issue a
notification of exemption would also include the power to rescind or amend
such notification by virtue of Section 21 of . the General Clauses Act. He
submitted that the decision of the Division Bench of this Court in M. P.

Dainik Vetan Bhogi Karmachari Sangh, Jabalpur V. State of M. P. (supra)

that the power of the State Gavernment under sub-section (3) of Section 1-

J( of the Act read with Section 21 of the M.P. General Clauses Act, 1957 will

include the power to amend or rescind a notification issued under the said
sub-section (3) of Section 1 of the Act lays down the correct law.

6. Sub-section (3) of Section 1of the Act and Section 21 of the M.P.
General Clauses Act, 1957 which are relevant for deciding this case are.
quoted herein below:

Stb-section (3) of Section 1 of M.P. Industrial Relations Act,
- 1960

"1 Short Title, extent an commencement-

(3) This section and Section 112 shall come into force at once
and the State Government may, by notification, bring all or any
of the remaining provisions of this Act into force in respect of—

(a) any or all industries; or

(b) undertakings in any industry wherein the number of
employees, on any day, during twelve months preceding or on
the date of the notification or on any day thercafter, was or i$
more than much number as may be specified in, such notification;

.i.\ (1) (1996} 6 5.C.C.634.

LY
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’ L
on such date as may be specified therein.”

Section 21 of the M.P. General Clauses Act, 1957 .

i Power to make, to include, power to add fo amend,
vary or rescind orders ete.—Where, by any Madhya Pradesh
Act, a power to issue notification, orders, rules or bye-laws is
conferred, then that power includes a power, exercisable in the
like manner and'subject to the like sanctions and conditions, if
any, to add to, amend, vary or rescind' any notifications, orders,.
rules or byelaws, so lssued "

A bare reading of sub- sectlon (3) of Sectmn I of the Act quoted
above would show that after the State Government brings all or any of
the remaining provisions of the Act’into force in respect of any or all

"industries or undertakings in any industry by a notification, there is no
such power conferred by the said sub-section enabling the State
Government to issue-a not1ﬁcat10n amending or rescinding. such previous.
notification. The contention of Mr. Yadav, learned counsel for the State
of M.P., however, is that such implied power is available under sub-
Section (3) of Section I of the Act read with Section 21 of the M.P:

General Clauses Act. 1957. The question to be decided in this case,
therefore, is as to whether the State Government can amend or rescind
the notification dated 31.12.1960 bringing the remaining provisions of
the Act into force in respect of the industries or undertakings specified
in the said notification dated 31.12.1960,

7 In Lachmi Narain v. Union of India (supra) cited by Mr. '

Shrivastava, learned Senior Counsel for the petitioner, a similar question
came up for consideration before the Supreme Court. Section 2 of the
Part C States (Laws) Act, 1950 empowered the Central Governmentto

extend by notification in the: official (zazette to any Part C State or any °

part of such State with such restrictions and modifications as it thinks.
fit, any enactment ‘which is in force in Part A State. In exercise of this

power the Central Govemment by notlﬁcatlon dated 28.4.1951 extended, -

ek
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to the then Part C State of Delhi the Bengal Finance (Sales-tax) Act,

1941 with some modifications. The result was that the Bengal Finance
(Sales-tax) Act 1941 with'such modifications came into force in the then
State of Delhi. Thereafter by notification dated 7.12.1957 in the official
Gazette, the Central Government made an amendment in the said
notification of the Government of India dated 28.4.1951. It was
contended before the Supreme Court on behalf of the appellant that the
power given by Section 2 of the Part C States (Laws) Act 1950 was a
power of conditional legislation and is different from the power of
delegated legislation and such power of conditional legislation was not a
recurring power and it exhausts itself once the provisions of the Act are
extended and therefore the Central Government did not have the power
to issue the notification dated 7.12.1957 amending the previous
notification dated 28.4.1951. It was contended on behalf of the Union of
India, on the other hand, that under Section 21 of the General Clauses
Act, the Central Government had the power to amend or rescind the
notification dated 28.4.1957. The Supreme Court hald that the power
given by Section 2 exhausts itself on extension of enactment and it cannot
be exercised repeatedly under Section 21 of the M.P. General Clauses

Act which is only a rule of construction and cannot be construed to

widen the statutory limits of the power given by the statute. Relevant
portions of paragraphs 58, 59 and 81 of the said decision of the Supreme
Court as reported in Lachmi Narain v. Union of India'; which contain
the reasons for the aforesaid conclusion are quoted herem below;

"Bearing in mind the principles and the scope and meaning of
the expression "restrictions and modifications” explained in
Re:Delhi Laws Act?; let us now have a close look at Section 2.
It will be clear that the primary power bestowed by the Section
on the Central Government, is one of the extension, that is,
bringing into operation and effect, in a Union Territory, an
enactment-already in force in a State."

H AIR 1976 SC 714, (2) AIR 195] SC 332,
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" The power given by 8.2 exhausts itself on extension of the
enactment; it cannot be exercised repeatedly or subsequently to
such extension. It can be exercised only once, simultaneously
with the extension of the enactment. This is one dimensjon of
the statutory limits which circumscribe the power.”

"Nor could the Respondents derive any authority or validity
from Section 21 of the General Clauses Act, for the notifications
withdrawing the exemptions. The source from which the power

to amend the Second Schedule, comes is Section 6 (2) of the
Bengal Act and not Section 21 of the General Clauses Act.
Sec. 21 as pointed out by this Court in Gopichand v. Delhi
Administration', embodies only a rule of construction and the .
nature and extent of its application must be governed by the
relevant statute which confers the power to issue the notification.
The power, therefore, had to be exercised within the limits
circuimscribed by Section 6(2) and for the purpose for which it
was conferred.” ’

(emphasis supplied_)'..

8.  In Brij Sunder Kapoor v. 1* Addl. District Judge (supra) cited by
. Mr. Yadav, learned counsel for the State of M.P., a similar question
arose for con51derat10n Section 3 of the Cantonments (Extension of
Rent Control Laws) Act, 1957 empowered the Central Government to
extend by a notification to any Cantonment with such restrictions and
modifications as it thinks fit any enactment or legislation of control of
rent and regulation of house accommodation, which is in force in the
State in which the Cantonment is situated. By notification dated 3.4.1972
issued under Section'3 of the said Act, the Central Government extended
. the provisions of the U.P. (Temporary) Control of Rent and Eviction
Act, 1947 (U.P. Act No.3 of 1947) to the Cantonments in the State of
U.P. but soon thereafter the U.P. Act 3 of 1947 itself was repealed and
replaced by U.P. Act 13 of 1972 and accordingly the Central Government

(1) 1959 Supp. {2)-SCR 87 = (AIR 1959 SC 609). .
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issued a notification dated 1.9.1973 in supersession of the earlier
notification dated 3.4.1972 and extended to all the Cantonments in U.P,,
the U.P. Act 13 of 1972 as it stood on the date of notification in the
State of U.P. with some modifications. Relying on the decision in Lachmi
Narain (surpa), the appellant contended that the power of the .Central
Government under Section 3 of " the Cantonment (Extension of Rent
Control Laws) Act, 1957 got exhausted when the notification dated
3.4.1972 was issued extending the provisions of the Act3 of the 1947 to
the Cantonments in U.P. and therefore, the second notification dated
1.9.1973 purporting to extend provisions of the Act 13 of 1972 to
Cantonments in U.P. was illegal and non-est. The Supreme Court rejected
the said contention and held that there was a basic difference in the situation
and the nature and purpose of the legislation in the case of Lachmi
Narain and in the case of Brij Sunder Kapoor. The Supreme Court held
the provisions of Section 3 of the Act of 1957 in the circumstances is to
be construed so asto enable the Central Government to issue notifications
from time to time and that the provisions of Sections 14 and 21 of the
General Clauses Act would apply and it will be open to the Central
Government to extend another legislation or further legislation to
Cantonments in place of one that had been repealed. Paragraph 14 of the
decisions of the Supreme Court in Brij Sunder Kapoor v. 1* Additional
District Judge as reported in AIR which contain the reasons for the said
conclusion is quoted herein below:

" It will be at once clear that there is a basic difference between
the situation in Lachmi Narain (supra) and that in the present
case. In both cases, the power conferred is to extend the
provisions of another Act with modifications considered
necessary. In Lachmi Narain this had been done by the 1951
notification. The Bengal Finance (Sales-tax) Act had been
extended to Delhi with certain modifications. The object of the
1957 notifications was not to extend a Part A legislation to Delhi, -
it was to modify the terms of an extension notified earlier. This
was held to be impermissive inasmuch as all that the Section
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permitted was an extension of the laws of a Part A State to
Delhi which, ex-facie, had already been done in 1951. Here
the nature of the legislation in quesion is totally different. As
we shall explain later, the whole purpose of Act XLVIof 1947
(1957) was to ensure that the cantonment areas in a State have
the same rent laws as the other areas_thereof. Thus when Act
111 of 1947 ceased to be in force in the rest of the State, no
purpose would be served by its continuing in_force in the
cantonment areas alone. So also when the provisions of the
law in force in the State got amended, there should bea power
to extend the amended law in the cantonment. This was,
obviously, the reason why Act 22 of 1972 amended S.3 of
Act XLVI of 1957 to omit the words 'ou the date of "the
notification’ retrospectively. The proyisions of 8.3 of Act XLVI
of 1957 should. in the circumstances be construed so as to
achieve this purpose and as enabling the Central Government
1o issue notifications from time to time and not as exhausted
by a single invocation as in the case of the stdtute considered
in the Delhi Laws Act case (AIR 1951 S.C. 332) (supra). S.3
could, therefore, be invoked from time to time as occasion arises
and ‘the notifications dated 1.4.1973 and 17.2.1982 are valid.
and intra vires. In such a situation, we think, the limitation
suggusted in the above decision will not operate. On the other
hand, the provisions of S. 14 and §.21 of the General Clauses
Actwill apply and it will be open to the Government to extend
- ancther legislation or further legislations to contonments in
place of the one that had been repealed.”

(emphasis supplied).

9.  An analysis of the reasons given by the Supreme Court in the two
decisions quoted above would show that the Court.will have to examine
the statutory provision which confers thé powers on the Government to
issue a notification for the purpose of finding out the purpose for which

the notification is issued and the dimensions or limits of the statutory-
power and then decide as to whether Section 21 of the General Clauses -

i
Fal
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Act could be mvoked to issue a second notification to amend or rescmd
an earlier notification issued under the statutory provision. This is because
Section 21 of the General Clauses Act is only a rule of construction and
as has been held by the Supreme Court in Gopichand v. Delhi', the nature
and extent of application must be governed by the relevant statute which
confers the power to issue the notification and as has been held by this
Court in Bhure Balram Bramhan v. Gomati Bai (supra) the rule in Section
21 of'the General Clauses Act is only a presumption which can be displaced
by the object and context of the statutory provision conferring the power
to issue the notification. It is not.that the power under every piece of
conditional legislation once exercised gets exhausted and cannot be
exercised successively. As to whether such ~power gets exhausted once
exercised will depend on the nature, character limits, dimensions and object
of the piece of cond1t10na1 Ieglslatlon conferring the power. Hence, the -
‘provisions of sub-section (3) of Section 1 6f the Act which confers the .
power on the State Government to issuethe nqhﬁcﬂatlon hastobe examined:
for the purpose of finding out as to-whether in the.absence of .a provision
in the said sub-section (3) of Section I of the Act, Section 21 of the
General Clauses Act can be invoked for issuing a notification amending
or rescinding a notification previously issued under sub-section (3) of
Section 1 bringing the provisions of the Act into force in respect of an
mdustry or any undertaklng :

10. Tfwe examine the provisions of sub- sectlon (3) of Section 1 of the
Act quoted above, we find that Section 1 and Section 112 of the Act
have come into force at once with the enactment and publication of the
Act on31.12.1960. Sub-section (1) of Section 1 says that the Act will be
called as M.P. Industrial Relations Act, 1960, Sub-section (2) of Section
1 states that the Act shall apply to the whole of Madhya Pradesh. Sub-
sectin (3) of Section 1 states that besides Section 1, Section 112 shall
come into force at once. Section 112 of the Act is quoted herein below:

(1) AIR 1959 SC 609.
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"112 Repeal and Savings—The Central Provinces and- Berar

" Industrial Disputes Settlement Act, 1947 (XXIITof 1947)and

the Madhya Bharat Industrial -Relations (Adaptation) Act
Samvat 2006 (31 of 1949) are hereby repealed:

Prov1ded that—-

(a) every appomtment order, rule, notxﬁcatlon or notice made. -

issueed or given under the provisions of the Acts so repealed in so
far as it is not inconsistent with the provisions of this Act, be
deemed to have been thade or issued under the provisions of this
Act, unless and until superseded by any appointment, order, rule,

N notifi catlon or notice made issued, or given under this Act;

(b) any nght pr:v:lege obllgation or liability acqmred accrued

or mcurred underthe Act so repealed shall not be affected and
any mvestlgatlon, legal proceeding or remedy in respect of any

such right, privilege, obhgatlon or liabilityshalil so far as it is -

not inconsistent with the provisions of this Act, be made,
instituted, continued or.enforced as if the said Acts had not been
repealed and continue in operation;

(¢) any proceedings pendmg under. the provisions of the Acts
so repealed or any proceedmgs mainatainable under the said
Acts in pursuance of the provisions of clause (b) before.a court
or authority specified in column (1) of Schedule Il shall, as
the case may be, stand trasferred to or, be instituted in or before
the Court or authority specified in the corresponding entry in
column (2) thereof, and shall thereupon be disposed of or
proceeded with as if the said Acts-had not been repealed and
any penalty imposed in such proceedings shall be recovered
underthe Acts so repealed; '

(d) any agreement or settlement recorded or registered,
submission registered, awards made or orders passed by the °

State Industrial Court, the Industrial Court, a District Industrial
Court or a Labour Court, under the provisions of the Act so
répealed shall be deemed to have been registered, recorded, made

{

¥s

",
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or passed By the appropriate authority under the corresp_onding
provisions of this Act; '

(e) any union registered for any local area as the Recognized
Union or the Representative Union for any industry under the
Act so repéaled shall be deemed to be recognised as the
Representative Union for the Industry and the local area
concerned under Section 13 of this Act i

It W111 appear from the provisions of Section 112 of the Act quoted
above that the Central Provinces & Berar Industrial Disputes Settlement
Act 1947 and the Madhya Bharat Industrial Relations (Adaptation) Act
Samvat 2006 (31 of 1949) were in force before the enactment of the
Act. By Section 112 of the.Act which came into force imniediately, the
said two Acts were repealed. The Proviso to Section 112 of the Act
quoted above, however, provides for miatters which have been saved
notwithstanding the repeal of the said two Acts. By the notification dated
31.12.1960 issued under sub-section (3) of Section 1 of the Act bringing
all the remaining provisions of the Act in respect of the industries and
undertakings specified therein, the provisions of the Central Provinces &
Berar Industrial Disputes Settlement Act 1947 and the Madhya Bharat
Industrial Relations (Adaptation) Act Samvat 2006 (31 of 1949) were
no longer be applicable to such industries and undertakings specified in
the said notification dated 31.12.1960 and instead the provisions of the
Act became applicable to such industries and undertakings. With effect .
‘from 31.12.1960, all the remaining provisions the Act providing for
settlement of industrial disputes through conciliation, industrial courts,
- labour courts and arbitration, relating to recognition of representative
unions and recognition of employers, agreements betweenthe employer
and the employees and changes in such agreements, appeals, reference
and review, illegal strikes-and lock-outs, protection of employees, penalties
for contravention of the provisions of the Act etc., became applicable to
the 'industries specified in the notification dated 31.12.1960 and
accordingly, rights, privileges, obligations and liabilities accrued under’
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the said provisions of the Act agreements, settlements awards and orders
made by { the Industrial Courts and Labour. Courts. under the said -provisions
~ of the Act and differeit proceedmgs have been instituted-and are pending
- before dlfferentauthormes under the Act. There is no provision in sub-
sectron (3) of Sectwn Lor any other Section. of the Act'saving the rights,
pr1v11eges obhgatlons orliabilities, which have acerued under the different
_provxsxons of “the Act or 'saving such agreements settlements, awards
and or,ders made by Industrlal Courts and Labour.Courts under the Act
or savmg theproceedmgs pendmg before dlfferent authontles under the
-Act on the issue-of such. amendmg notlﬁcanon under sub section (3) of
“Sectlon 1 of the Act; Obvxously, the legislature- could not have intended

-such drastic consequences affectmg adversely the ri ghts of the employers

and the: employees and ‘would heve made a provision in the. Act saving
' suchrights; if the! leglslatwe intent of the said sub-section (3) of Section
1. was to empower the State Government to issue an amendmg notification
amending the ﬁrst notlﬁcatlon bringing the remaining provisions of the

"Act into force to the 1ndustrles or undertakings- specified in the first -

notlﬁcatlon Hence, we cannot hold that under sub- section (3)of Section
- of the Act read, w1th Sectlon 21 of the M P General Clauses Act, the

_State Government can by notification vinder’ sub- Section.1 6f ‘the Act i ‘

amehd .the notlﬁcatlon dated 31.12.1960 so as to ‘exclude industries or
‘undertakings-in respect of Wthh the remaning provisions of the Act
were brought into force by ‘the -notification dated 31.12.1960. In our
considered opinion, the nature, limits-and dimensions of the power of

the State Government under sub-section (3) of Section 1 of the Actiare
such that it-cannot include the power to amend or-rescind the notification

dated 31.12.1960. The Division Bench judgment of this Court in M.P.
Dainik Vetan Bhogi Karmachari Sangh, Jabalpur v. State of M.P.{supra)
is so.far as it helds to the contrary, is thus not a good law and is over-
ruled. Since sub-section,(4) of Section ! of the Act'has not been brought
into. force asyet, we refram from demdmg the vires of the said provision.

11.  For the aforesaid reasons, the impugned notification 'da_ted‘ i

e
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10 10. 2005 issued by the State Government is. quashed and the writ petltlon
is allowed to the extent indicated above. But considering the facts-and
e c1rcumstances of the case, the parties shall bear their own costs.

. Petition qllqyi;éd.

A

WRIT PETIT]ON '

Before Mr Jusnce K K Lahon

) 7December, 2005 P T,
RAM VISHAL ALIAS VIHSALI KACHHAWAHA . :..PetitiEﬁéﬁ' ;
v * P . . . .- '
DWARKA PRASAD’ JAISWAL S . Respondent

Consmunon of Ind:a Article 227, Czwl Procedure Code, ]908 Qrder 6
-Rule 17, -Order.18 Rule 17 and’ M.P. Civil Courts Rules, 1961,
Rules 104,105:-4 ﬂ‘er closure of evidence Court permmed a-party

. foamend pleadmg in.respect of comroversy—Courr has-to allow
Ihe parties to lead evidence—Application Sor-calling. of 1 record—
Must show that without unreasonable delay or expenses applicant

cannot obtain a duly authenticated: copy.

: Thc purpose of amendment of pleading and leading of evidence is

to advance interest of justice and to prevent multiplicity of suits. If the
pleadings are amended and the other party has denied the averments of

~ amended pleading, naturally the other party has to substantiate its
contention by adducmg evidence. If the Court has permitted a party to.

amend the pleading in réspect of controversy, but no opportunity to lead

evidence is allowed to the party, the entire purpose to amend the pleading

-shall be futile. For addtional pleadings, looking to the exigency of the
case, the trial Court has to allow the partles to Iead evidence. What should

* W.P:No, 9993 of 2005.
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be the extent of this opportunity is to be seen by the Court in the facts of * ﬂ

particular case and no hard and fasttule can be laid down in this regard.
But when there is controversy in respect of factual position, the trial

Cotrt should extend a reasonable opportunity to lead evidence, in absence:
of which the party who has amended pleading shall be deprived to prove . .-

his case as brought on record by him by-amending the. pleading.

In the aforesaid circumstances, the trial Court committed an errorin” . .~

rejecting the application of the petitioner. The petitioner has only sought

permission of the Court to further-cross-examine the plaintiff and re- "%,
examine the witness of defendant, the prayer of petitioner was reasonable. Sy
and ought to have been allowed by the Court below. In these.. -
circumstances, the order so far as it relates to the rejection of prayer of s v
petitioner for aforesaid relief is not sustainable under.law and accordingly. ..~
it is quashed and the petitioner's application for aforesaid prayer is allowed. 21

Rule 104 of - the M.P. Civil cou}'tj”R_ules, 1961 specifically provides
that procedure envisaged under Order’13 Rule 10 C.P.C., shall.be -

applicable to other public records and an affidavit setting: forth the """
necessity for production of record should state not fnerely that thé record . .=
is material to the suit, but must alse show that-the applicant cannot, - _
without unreasonable delay ot expense, obtain a duly authenticated copy . %

or in what way the production of the original is necessary. Rule 105 of*,
M.P. Civil Court Rules, 1961 also provides that subji;ct‘tp any provision :
-of law to contrary, the originals of public and municipal records should
not be called for ‘when duly authenticated and certified copies of the

same are admissible in evidence and will serve the purpose for which the, '
records are required. _ ' i ' c

:

[Paras 10,11 and 13] .
A.K. Jain, for the -petitione'r.‘ ' '
M.L. Jaiswal, St Adv., with Manoj Kushwaha, for the repondent.

Cur adv. vult.



2006] _ 'MADHYA PRADESH SERIES 463

Ram Vishal Alias Vishali Kachhawaha v. Dwarka Prasad Jaiswal, 2005,

ORDER
K.K. Lasort, J :~The petitioner has challenged order 24.8.2005 .

- passed by-Second Civil Judge, Class-1I, Katni in Civil Original Suit No.12~

A/2000, by which petitioner's prayer for recalling the plaintiff for cross
examination in consequence of amendment in the pleadings and another
application for sending for the records from the office of .Municipal
Corporation in respect of assessment of Property Tax has been rejected.

2. The case of the petitioner is that a suit for eviction has been filed by
the responident against the petitioner in respéct of residential
accommodation. After closure of evidence an application for amendment
was filed by the petitioner on 18.7.2005 in which the petitioner sought
amendment of written statement stating that three civil suits were filed
by the plaintiff in respect of his bonafide necessity. Those suits were
decided by compromise and the accommodation involved in the aforesaid
suit has come‘into thé possession of the plaintiff and there is no bonafide
necessity to the plaintiff in respect of suit accommodation. Thisamendment
was allowed by the trial Court.

~

3. On 18.7.2005, the plaintiff moved an application seeking amendment
in the plaint in which para 4A of the plaint was amended by which the
plaintiff has explained the aforesaid situation and has stated that the plaintiff
is willing to settle all the family members as per his status and even after
getting possession of the accommodation involved in the other suits, the
bonafide necessity shall not be fulfilled. The plaintiff has not got possession
of aforesaid accommodation. This amendment in the plaint was also

. allowed by the trial Court.

4,  Thereafter petitioner moved an application under Order 18 Rule 17
C.P.C., on the ground that in view of the aforesaid amendment, the
defendant is willing to further cross examine the plaintiff and wants to
futher re-examine defendant in this regard. The said application was
opposed by the plaintiff. The trial Court by the impugned order rejected
the prayer on the ground that in the case evidence of plaintiff was already
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closed on 1.4.2005, the defendant was also examined on 13.4.2005. The
defendant's another witness Sooraj Kachhwaha has also béen examined
" on 13.8.2005. The petitioner's prayer $o far as to prove the public
document is concerned, the plaintiff has not raised any objection to read
aforesaid document in evidence. On the aforesaid grounds the prayer of
petitioner for recalling plaintiff and to further examine defendant has been .
turned down. The another application filed by the-petitioner under Order
16 Rule 1 (3) of C.P.C., was for stammoning the record of  Municipal
Corporation on the ground that petmoner moved an application before-
the Corporation for supply of certified copy of Property Tax Assessment
Register, which has not been supplied, so original record be,called. The
application has been rejected by the trial’'Court on the ground that no
‘affidavit in support of apphcatlon was filed. Apart from this, the pet1t1oner :
- has not produced any document in support of the application that ‘when
he moved: an application for supply of certified copy of the. document
and whether this was-accepted or not. Fhe Court found that in thi; regard
the application is silent and rejected it by, the impugned order. .

5. Learned counsel for petitioner submitted that:—

. (i) When the pleadings were amended,; the petitioner was entitled
to further cross examine the plaintiff and fo re-examine defendant
in support of aforesaid pleadings. As the subsequent pleadings
have come on record and to prove the contentions raised in the
pleading it is necessary to further cross examine the laintiff
and defendant. ‘

(ii) If such permission is not granted the entire purpose of
aniending pleading shall frustrate and in absence of any proof
or cross examination of the plaintiff, the contention ralsed in
the pleadings cannot take place of proof.

_(iii) That the petitioner applied for certified copy of the record
from the Municipal Corporation, but it was denied on the ground
that third person is not entitled for the copies of assessment
register. This fact was specifically mentioned in the application
under Order 16 Rule 1 C.P.C. If the required affidavit was not
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filed, petitioner may be allowed one dpponuﬁity to file:affidavit -
or to obtain certified copy from the Municipal Corporation.

6.  Learned counsel for respondent vehemently opposed the aforesaid
contention and submitted that the entire conduct.of petitioner is to delay
the hearing of the case. The suit was filed in the year 2000 and after
closure of evidence the amendment application -was moved. The

- respondent/plaintiff has clarified the position by amending plaint. In the -
circumstances it is not necessary to further cross examine plaintiff or to
re-examine defendant in this regard, this will cause delay and harassment
to the plaintiff. So far as requisition of the record of the Corporation is -
concerned, the petitioner has not filed any affidavit in support of his.
contention nor any documentary proof that he ever applied for the certified
copy of document which was rejected by the Corporation. The record of
the Corporatlon 15 a public record and until and in absence of some cogént
evidence in respect of contention of petitioner, the trial Court has rightly
rejected the application and no further opportunity be allowed to the
petltloner ' :

7. To appreciate rival contention of the partles ﬁrstly the prayer of
the petitioner in respect of recalling plaintiff for further cross examination
and for re-examination of defendant iri respect of pléadings may be seen.
In this case it is not in dispute that after closure of evidence the petitioner -
moved an application raising a plea that in 3 suits bearing no.17-A/2004,
35-A/2004 and 10-A/2004 there was compromise between the plaintiff
and tenant concern and the said accommodation has come into possession
of the plaintiff, and the bonafide necessity has come to an end. The plaintiff
in reply to the aforesaid pleading has amiended plaint by incorporating
para 4A in the plaint, in which it is stated that the defendant is a tenant of
one room and Parchhi and other tenants were also having similar
accommodation. The plaintiff as per his status shall rearrange the
accommodation for residence. After getting possession of accommodat-ior_l
in possession of defendant and other tenants, the bonafide necessity shall
be fulfilled. The plaintiff has not got possession of the accommodation
from other tenants. The defendant cannot assess the necessity of plaintiff




466 © ° THE INDIAN TAW. REPORTS [2006

Ram W&h’al’/ﬂiasiVishali_Kachhaivaha v. Dwarka Prasad Jai.’gﬁzal_, 2005. .

and the said necessity shall be considered by the Court as per the status of
plaintiff. ‘ ' '

-~

8. From the .pen:tsal_éf aforesaid pleadings, it appears that there was -
admission in respect of the decree passed in favour of plaintiff. The -
plaintiff has explained'it by incorporating para 4A’in the plaint. The

contention of - plaintiff-is that even after receiving vacant possession of
the aforesaid accommoditions, the plaintiff's need would not'be fulfilled
and still there is necessity of  the accommedation occupied by the

defendant. It is apparent that there is controversy in this regard. The. - -
_ plaintiff in the plaint has not pleaded in respect of other pending dispute - E
for the bonafide necessity of his family members.If some decree has . .
been passed, though on the basis of compromise in other suits and the .-
petitioner has raised some contention in this regard, which has been”’
specifically denied by the plaintiff, then the prayer of petitioner appears -

to be just and proper for further cross examination of plaintiff and re-

examination of défendant in'this regard.

9.  The purpose of amendment of pleadiﬁgs_ is to place matetial facts -'
before the Court whichare necessary, just and proper for deciding'the
real guestion in controversy-between:the parties. If some pledding has -

) been amerided after closure of evidence, the party in whose favour such
an-order has been passed would be entitled for reasonable opportunity to
prove the contention raised in the pleading, otherwise the entire purpose
of amendment of pleading shall frustrate. Without-any proof'there-is no
meaning of amendment of pleading, or the pleading though on record,

but in absence of proof no finding can be recorded by the Court. .

Particularly when the contention has been denied/ contradicted by the other
" party, in these circumstances in the interest of justice the Court has to
allow an opportunity in’ this regard to prove amended pleadings.
Simultaneously the Court should also see that ‘the aforesaid oppottunity

isnotmisutilised by any of the party-and in'the garb of such opportunity-

the case is not reopened de-novo. In each'and every case it is to be seen
whether such an opportunity is recessary and to what extent. If the
contention can be proved by recalling all the witnesses and/or by further

Lo
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éxamination of witnesses the Court are empowered to grant such
opportunity. The Courts-while granting such an opportunity shall see that
the entire case is not reopened and this opportunity shall be limited to the
extent of newly amended pleadings. The Apex Court in J. Jermons v.

Aliammal and others', considering the similar question held:—

- "From the above discussion it is evident that the requirements of
clause (a) are different from the requirements of clause (c). For
purposes of clause (c), the following additional. facts will be
necessary viz.-whether the landlord is occupying only a part of
the building whethér residential or non-residential and whether
the tenant is occupying the whole or any portion of the remaining
part of the building and the facts relevant to the consideration
with regard to comparative hardship to the landlord and tenant.

. Such facts are to be brought on record because they are not the
subject-matter of consideration in an application filed under
sub-section (3)(a). In a case where the original application for
eviction is based, inter alia, on the ground in clause (a) of sub-

“section (3) and an application for amendment of eviction petition
is allowed permitting to raise further ground under clause (c)
either by the appellate authority or the revisional authority, the
appropriate course will be, to remand the case to the. Rent
Controller for giving opportunity to the opposite party to file
further pleadings and adduce such evidence relevant to the issue,
as they desire. Inasmuch as the petition filed by the respondents
and allowed by the High Court was to raise additional ground in
the revision and not to amend the eviction petition, we are of
the view that it is not a fit case to remand the matter to the Rent
Controller.".

The Apex Court in Dondapati Narayana Reddy v. Duggireddy
Venkatanarayana Reddy and others?, considering the scope of Order 6
Rule 17 and Order 18 Rule 17 C.P.C., held:—.

"Rules governingfpleadings and leading of evidence have been

(1) [(1999) 7 SCC 382]. (2) [(2001) 8 SCC 115],
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incorporated to advance the interests of justice and to avoid

multiplicity of litigation. If the-claim of the plaintiff Dondapati

Narayana Reddy is based upon the will dated 20-8-1994
executed by Dondapati Tirumald Ramareddy, the defendant-
appellant has a right to seek the amendment of his written
statement incorporating the plea sought to be introducéd by way

" "of :proposed amendment. Such a. prayer cannot be denied on.
| ‘hypertechnical grounds The amendment should, generally, be
:* allowed unless it is shown that permitting the amendment would
- be unjust and result in prejudice against the opposite side which

cannot be compensated by costs or would deprive hlm of a,

right which has accrued to him with the lapse, of time.

" . Amendment may also be fefused, if such a prayer made

separetely, is shown to be barred by time. Neither the trial Court

nior the High Court has found the existence of. any of " the

circumstances justifying the rejection of the prayer for

amendment. of the written statement. Whether or not the

’ amendment is allowed, the trial Court is otherwise obliged to.

decide the validityof the disputed will which is the basis-of the

suit filed by the plaintiff. We are of the opinion that the:Courts
--below were not justified in rejecting the prayer of the defendant
‘ seekmg amendment of his written statement.

Inview of the fact that the vahdity of the will was sought

to be challenged by way of amendment, the plaintiff acquired a
right to lead evidence to prove its authenticity. Otherwise also
when the basis of the suit. was the will .dated 20-8- 1994; the
interest of justice demanded that the plaintiff should have been
allowed an opportunity to lead additional evidence to prove its
validity. The High Court appears to have adopted a very rigid

and technical approach in rejecting the prayer of the plaintiffto .

lead additional evidence to prove testamentary succession by
producing the registered will dated 20-8-1994 executed by
Dondapati Tlrumala Ramareddy.

In view of what ‘has been stated heremabove both the
appeals are allowed by setting aside the impugned orders and

by allowing the applications filed by'the plaitiffand Defendant 1. -.

L)
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The trial Court shall allow the. defendant to amtend the written
statement and permit the plaintiffto adduceadditional evidence to
prove testamentary succession by producmg the registered will dated
20-8-1994 as prayed for by him in IA No. ]283 of 2000. Costs
made easy:"

; Ram Vishal Alias Vishali Kachhawaha v. I){{c_zrk&&’rﬂsad.]aiswdl, 2005, -

A Single Bench of this Court considering the effect of amendment
of pleadmg and the right to examine and re-examine. the witness, in
Parasram V. Smt Gop:bm‘ held thus:~

"It is, no doubt, true that the defendants-appllcants had been
negligent in not incorporating the amendments in the written-
statemént which were allowed by the trial Court as far-back as

. 27-11-1981 till 22-3-1984 ie. for a period of two years and

four months and the Court could have refused in its discretion
to extend tiie for permitting incorporation 6f the amendments.

But the learned trial Court permitted the defendants to- incorporate

the amendments. Normally when the amendments have been

allowed the defendants should-have opportumty to establish by -

evidence tlie facts pleaded by way of amendments and for that
purpose should be given opportunity not only to examine the
own witnesses but also to cross examine the witnesses of the
plaintiffs on the facts introduced by amendment of written-
statement. The belated steps taken by the defendants, no.doubrt,

‘prolongs the htlgatlon but the plaintiffs can be compensated for
the same By way of costs and the defendants can also be required -

to incur the expenses for recalling the witnesses of the pliantiffs
for cross-examination on the amended pleadings.

The learned trial Court has.considered whether or not
the evidence on the'amended pleadings would be of any avail
to the defendants on merits. But whereas the consideration
whether an amendment would be relevant for deciding the
controversy in suit is to be made at the stage of deciding the
amendment application and not later at the stage of calling
the witnesses for proving the facts introduced by amendment.

(11[1985 MPWN Note 94].
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The learned trial Court appears to have rejected the prayer
of the defendants for recalling the two witnesses of the plaintiffs
on the view that the defendants are not entitled to produce evidence
under Order 18, Rule 17A of the Code as the said provision is
not applicable in the facts and circumstances of the present case.
All the same the learned trial Court had the discretionary power
Order 18, under Rule 17 or the Code for permitting recall of
plaintiffs witnesses and it should have, in proper exercise of
discretion, allowed the defendants' application for recalling the
plaintiff's witnesses so that its order permitting incoporation of
the amendments in the wri‘tten-)statemeni is not rendered nugatory
but effectual and meaningful. The learned Court has apparently
failed to exercise the descretion judicially. Revision allowed."

fi

10. - The purpose of amendment of pleading and leading of evidence is
to advance interest of justice and to prevent multiplicity of suits. If the
pleadings are amended and the other party has denied the averments of
amended pleading, naturally the other party has to substantiate its
contention by adducing evidence. If the Court has permitted. a party to

amend the pleading in respect of controversy, but no opportunity to lead .-

evidence is allowed to the party, the entiré purpose to amend the pleading
shall be futile. For addtional pleadings, looking to the exigency of the
case, the trial Court has to allow the parties to lead evidence. What should -
be the extent of this opportunity is to be seen by the Court in the facts of
particular case and no hard and fast rule can be laid down in this regard.
But when there is controversy if respect of factual position, the trial Court
should- extend a reasonable opportunity to lead evidence, in absence of
which the pariy who has amended pleading shall be deprived to prove his
case as brought on record by him by amending the pleading. '

11. Inthe aforesaid circumstances, the trial Court committed an error in
rejecting the application of the petitioner. The petitioner has only sought
permission of the Court to further cross examine the plaintiff and re-examine
the witness of defendant, the prayer of petitioner was reasonable and
ought to have been allowed by the Court below. In these circumstances,
the order so far as it relates to the r¢jection of prayer of petitioner for
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aforesaid reIief is not sustainable under law and accordingly it is quashed
and the. petltloner s appllcatlon for aforesald prayer is allowed.

Now the second contention may be seen by which petitioner has
prayed to the trial Court.to send for the record of Municipal corporation
in respect of assessment register. The petitioner has not submitted
particulars when the application was filed and whether it was allowed or
rejected. No order of the authority was produced before the Court in this
regard. The record of Municipal Corporation is public record and usually
it will be presumed that there should be rio difficulty in getting the certified -
copy of public record. Apart from this after enactment of . The Right to
Information Act, 2005, the position has become more liberal. If the
petitioner applies for the certified copy of public record and it has been
denied there must be some reasons.and this réason ouglit to have been '
placed on record by filing appropriaté record in this regard and needless
to say that supported by an affidavit of petitioner. But the petitioner has
not produced any record , nor submitted any details in respect of his
filing of application for supply of certified copy of aforesaid public
record or about the reasons of aforesaid fejection of prayer. Apart from
this no affidavit in support of apphcatlon was filed by the petitioner.

13. . Rule 104 of the M.P. Civil Court Rules, 196 1 specifically provides
that procedure envisaged under Order 13 Rule 10 C.P.C., shall be
applicable to other public records and an affidavit setting forth the necessity
for production of record should state not merely that the record is materjal
to, the suit, but must also show that the applicant cannot, without
unreasonable delay or expense, obtain a duly authenticated copy or in
what way the production of the original is necessary. Rule 105 of M.P.
Civil Court Rules, 1961 also provides that sdbjedt to any provision of
law to contrary, the originals of public and municipal records should not
be called for when duly authenticated ‘and certified copies of the same
are admissible in evidence and will serve the purpose for which the records
are required. For ready reference, it will be necessary to reproduce the
Rules 104 & 105, which reads as'under :
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"104.(1) Attention is invited to Rule 10 of Order XIII which
states that law as to the production of Court records. The
principle laid down in sub-rule (2) of that rule may well be applied
to other public records. .

(2) Affidavits under Order XIII, Rule 10(2), setting forth the
necessity for production of records should state not merely that
the record is material to the suit, but must also show how the
record is material and also. that the applicant cannot, without
unreasonable delay or expense, obtain a duly authenticated copy
or in what way the production of the original is necessary. -

105.Subject to any provision of the law to contrary, the eriginals
of public and municipal records should not be called for when -
duly authenticated and certified copies of the same are admissible

in evidence and will serve the purpose for which the records are
required.” .

14. Inview of aforesaid specific provision under M. P. Civil Courts Rules,
1961, if the Court has rejected the prayer of petitioner for calling the
record, no error can be found. However, as the petitioner has been allowed
an opportunity to adduce evidence in the matter, the petitioner shall be
free to file certified copy of aforesaid record withina period of four weeks
from today. If such copies are filed by the petitioner within a period of
four weeks from today, the trial Court shall receive the aforesaid copies in
evidence. In case petitioner fails to get the certified copy, he will be free to
approach the trial Court in accordance with Rule 104 of M. P. Civil Court
Rules, 1961. If any such application is filed, the trial Court shall be free to
reconsider the matter, in accordance with law without being prejudiced
with the rejection of previous application.

5. With the aforesaid, this petition is allowed in part as indicated
hereinabove, with no order as to costs.

Petition partly allowed.
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WRIT PETITION (P. 1L L.)

i

Bejfore Mr. Justz'ce‘SS Jha & Mr. Justice S.A. Nagvi.
18 January, 2006. ’

KAMAL KISHORE & others. " ..Petitioners*
v _ e
STATE OF M.P. & others. . ...Respondents.

- Constitution of India, Arttcle 226, Indian Forest Act 1927, Séctions

4(1), 20-4 (as amended)-Writ Petition—PIL—Non-forest activites
in forest land-Act done or proclaimed by erst while Ruler declaring
resérved forest, protected forest or.village forest shall be deemed
to be continued as such—Non forest activities cannot be permitted
on such forest lands

For the purpose of' dcﬁmtlon of protected forest reserved forest
and village forest provisions of Quanoon Jangalat are relevant though
repealed and to determine the nature’of land, Quanoon Jangalat is ‘required
to be considered as thé aét done-or proclaimed by the erstwhile Ruler
declaring reserved forest, protectéd forest or village fotest shall be deemed
to be continuzd as such after amendment in Section 20-A of the Indian
Forest Act vide M.P. Amendment Act No. 9 of 1965.

Under the Forest (Acquisition) Act, 1980 no non-forest activities
can be permitted on the said forest lands. State is directed not to allow
any non-forest activities on the forest lands which comprised of reserved
forests and protected forests as defined under Section 20-A (4) of the
Indian F orest Act.

It will be appropriate that the State shall constitute a committee
comprising of Commissioner, Land Records, Colllector, District Gwalior,
Chief Conservator of Forest, Gwalior Division and other officers. These
Officers shall sit together, examine the area and determine the forest land.
Interveners who had been granted mining lease shall also submit their
claims before the Committee. Commisioner, Land Records shall provide

* W.P.No 1413 of 2002,
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all the necessa.ry documents alongwith the map prepared by it by aerial

survey in which forest lands are determined. Report of the aerial survey
and the map be also made available to the comumittee in order to enable it
to identify the forest lands. Committee shall complete this exercise and
submit its report before this Court within two-months.

. " [Paras 21,23 and 24]
N.K. Gupta, for the petitioner.

Ravinandan Singh, Adv. Gen. with S.B. Mishra, Additional Adv. Gen.,
for the respondent State. '

VK. Tankha, Sr. Adv. D.K. Katare, V.K. Bhardwaj. Arvind Dudawat,

M.P.S. Raghuvanshi, Vijay Sundaram, Jitendra Sharma, for the

Intervenors.

M.P.S. Raghuvanshi, for the petitoner in W.P. 5076/05.
Caur. ady. vult.

ORDER

The Order of the Court was delivered by
S. S. Jua, J:—In this petition filed in public interest, petitioner has
challenged the action of the respondents in permitting non-forest activities
in the forest area. Though this petition related to a limited area to be
developed by The Special Area Development A: hority (SADA)
respondent No.6 and has challenged the development plan of the said
Authority in which forest area is being utilised for non-forest activities
for construction of Counter Magnet City and permission of mining in the
forest area during the course of arguments, this being a public interest
litigation, the Court has enquired about the non-forest activities in the
district of Gwalior and issuance of mining lease to various persons on the
forest land. In view of the contradictory reply by the Department of Forest
and Revenue, a committee was constituted which was headed by Justice
R.B.Dixit, a retired Judge of this Court. Committee submitted its report.
State was not satisfied with the said report and: further requested that

A nr“_hﬁ Ma:r;-.r
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another commission be appointed. Therefore, vide order dated 14/2/2005 ‘
expert committee was directed to be constltuted which comprlsed of

(1) JAn Officer of the rank of Chief Conservator of Forests to
" be appomted by the. Prmc:pal Chief Conservator of Forests

(i1) The Collector, Gwahor R "; e FE

1

(111) An expert to be appomted by the Secretary, Forest
Department Government of India.

- Y4
L h

2. Itwas also drrected that the committee shall visit: all the vﬂlages in

question réferred to in the report dated 13/9/2004 and identify the forests:.
and submit a report Keeping in view the directions-of Hon! ble thé Supreme.

. Court in the series of Judgments and orders issued in the case of T.N.

Godavarman. Committee convened its. meetings,’ 1nspected ‘the VIIIages

and submitted its report., Whrle identifying the forestlands 6f the-area” '"

surroundlng Gwalior, and port1ons formmg part of erstwhilé’ Glrd dlstrlct ‘

under the then Gwalior State, the comriittee after cons1der1ng the

provisions .of forest Jaws-of Gwalior State for identifying réserved and’ -
protected forests under the control of the Forest Department submitt'ed

dts report indentifying the forest lands. [Forest areas were declared as -
- Reserved Forests (R. F.) or.Protected Forests (P.F.) ds per the’ prov1smns

of Quanoon Jungalat, Gwalior Samvat 1969. These forests were,carved’

_.ouit from the revenue Khasras.and grouped:-into a management unit called

Forest Block and given a patticular name. A forest block was sub-divided.
into smaller managements units’ called compartments which were
numbered A forest block comprised of Tevenue Khasras from a number

“of ‘adjoining villages. A Block or a number of such Blocks, forming -

a-consolidated forest area had been constituted as Reserved Forests.
This report ' was submitted after examining the records of the Forest
Department The'committee, while 1dent1fy1ng the forest drea in the

- villages also considered-(i) the report on the’ Administration-of® the

Forest.-Department, Gwalior Government 1914-13, (i1).Annual Ieport

of - the Forest Department, Gwalior, Gov.ernment 1934 33, (111)'

Workmg Plan of Gwallor State for the, .period 1944 45 to 1954 55
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and (iv) Working Plan of Gwalror Forest D1v151on between 1975276
t01989-90. -

3. ° Immediately after the report was sub:iritted,; this Court ordered-that
non-forest activities.on the lands indentified as forests be stopped. State
filed a review application praying therein that the provisions of Quanoon
Jungalat are not applicableas the said Quancon Jungalat has been repealed
by the Madhya Bharat Forest Act. It is further contended by the learned
Advocate General that since Quanoon Jungalat has been repealed, the lands
identified as Reserved-Forests or Protected Forests under the Quanoon
Jungalat shall cease to exist as Reserved Forests or Protected Forests afeter
repeal of Quanoon Jungalat :

4. Number of iritervenors in théir appllcanons have prayed that mmmg :

. lease granted to them is not on the forest land and is on the revenue land.
They submitted that since their lease are not on the forest lands, they should

be allowed to continue their mining operations over the lease granted to

_them.

5. In this petition, serious questlon has been raised. by the learned -
Advocate General that the lands declared as forest lands, Reserved
Forests or Protected Forésts by the erstwhile Gwalior State under the

Quanoon Jungalat are no longer the forest lands and the State is entitled
to grant iease over the lands-which were identified as for=st lands under
the repealed forest law of erstwhile Gwalior State.

6. Counsel for the petitioner submitted that the provisions of
Quanoon Jungalat are still relevant foday and the lands earmarked as
Reserved Forests or Protected Forests or Forest under the said Act
will deem to remain forest and those lands cannot be termed as revenue
lands. He submitted that even after repeal of the Quanoon Jungalat,
forest declared shall continue to remain as. forest.

7. In order to save the forest lands, the Legislature has amended
and insertéed Section 20-A in Indian Forest Act, 1927 by State
Amendment No. 9 of 1965. It is provided by the amendment:that entire

e
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lands declared as forests by the erstwhile merged State. W111 be deemed
to be Protected Forests. -

3.  Now the main questlon which requires to be considered.is whether
the lands identified as forest lands under Quanoon Jungalat of Gwalior
State are forest lands or not ?

9.  Erstwhile Gwalior State enacted Gwalior State Forest Act Samvat
1962. This Act defines Reserved Forests, Forest village, Protected Forests
and the Forests. As per Gwalior Forest Act all the Jungles which are
notified as Jungles shall be under the Departmient of Forest and Protected
Forests and Reserved Forests shall be notifiied. After this Act came into
force, another enactrerit Quanoon Jungalat was enacted in Samvat 1969
In the said Act, "Reserved Forest" is defined in Section 5 . Section 6
provides for the procedure for declaring the reserved forest. It is provided
that-as and when any forest is decided to be declared as Reserved forest, -
then Conservator shall submit his report and opinion to the Board' of

- Revenue Darbar for approval. If the Darbar agrees with the report of .

Conservator, then publication.shall be made in the Gwalior Gazette for .
declaring a patticular forest as reserved forest and its area and boundaries

~ will'be notified. Afterthe publication, proclamation shall be issued by the

Officer Bandobast Jungle and the public will be intimated about the
intention to declare reserved forest. Objections shall be invited and after
considering the objections, orders declaring reserved forest shall be passed.
It is further provided in Quanoon Jungalat that every land falling within
the periphery of three miles of reserved forest shall be called as protected
forest.

]0. Learned Advocate General submitted that Gwalior State forest laws
stood repealed after Madhya Bharat Forest Act Samvat 2007 came into
force vide Act No. 73 of 1950. Under Section 86 of the said Act. on
coming into force the said Act, all-Acts or any other similar laws or any
other provisions having the force of law relating to forests, in force, in
any of the Covenanting States shall stand repealed. Counsel for the State,
therefore submitted that under Sectlon 86 of the Madhya Bharat Forest
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Act, Quanoon Jungalat and other forest laws of the Gwalior State stood-

repealed and as such, lands declared as reserved forests, protected forests
village forests, or forests ceased to continue as forests after M.B. Forest
Act was enacted. Counsel for the State, therefore, submitted that the report
) submitted by the Committee is not correct. Lands identified as forest lands
under the provisions of Quanoon Jungalat are no longer forest lands and
.Qudnoon Jungalat ceased to -exist after its repeal with effect from 17th
May, 1950 when Madhya Bharat Forest Act, Samvat 2007 came into force.

11. Learned Advocate General further submitted that Madhya Bharat
Forest Act was repealed on formation of new State of Madhya Pradesh
with effect from 1st November, 1956. He invited attention to M.P. Extension
of Laws Act. 1958 and submitted that under the Extension of Laws Act,
the provisions-of Madhya Bharat Forest Act stood repealed and provisions
of Indian Forest Act, 1927 was extended to entire State of Madhya Pradesh.
He submitted that since Madhya Bharat Forest Act stood repealed and
nothing has been saved, in the absence of any saving clause lands declared
as reserved forest, protected or village forest under the Quanoon J ungalat
has no force of law.

12. Counsel for the petitioner invited attention to the provisions of
Section 86 of the Madhya Bharat Forest Act, Samvat 2007. This Section
has two provisions. It was provided in the first provision thatall the actions
taken, orders given, prosecutions started or penalties imposed under the
earlier relevant Acts, shall be deemed to have been taken, given, started,
or imposed, as the case may be, under this Act. It further provides that
rules, orders made under them shall remain in force until superseded by
rules made by competent authority. He submitted that the orders declaring
lands as reserved lands, protected lands aqd‘ forests. have been saved from

the said repeal and lands declared as forest lands under the said Act are
still continuing to be the forest lands. .

13. Counsel for the petitioner then further invited attention to Section 6
of the M.P. Extension of Laws Act, 1958 and submitted that under the
provisions of Section 6, declaration of forest is saved and reserved forests

(1

NS Aacter

A e



LA

2006  MADHYA PRADESH SERIES 479
Kamal Ki.s'-hore v. State of M.P., 2006.

continue to remain in operation. He further submitted that even otherwise,
the State Government has amended the Indian Forest Act, 1927 and
inserted Section 20-A in the Act which relates to forest land or wasle
land which shall-be deemed to be reserved forest. Counsel for the petitioner
referred to sub-section (4) of Section 20-A and submitted that the forests

" recogniséd in the merged terrritories as village forests or protected forests,

or-forests other than reserved forests, by whatever name designated or
locally known, shall be deemed to be protected forests within the meaning
of. this Act. He submitted that in view of amended Section 20-A of the
Indian Forest Act all the reserved forests, protected forests and forests in
the nicrged territories shall be deemed to be reserved forests, protected
forests or forests. He submitted that intention of the Legislature is clear
and explicit. Repeal of Quanocn Jungalat will not affect the nature -of
forest lands and forest lands will not ceased to be the forest lands on
account of repeal. ] :

14. Intervenors appearing in the. case submitted that they are having
lease of the mines which are not on the forest lands. Though this Court
has ordered that non-forest activities on the forest lands should be stopped,
but orders have been issued for closure of all the mines irrespective of
whether they exist on the lands other than revenue lands, They submitted
that grave injustice has been done to them., They are not carrying on mining
operations on the forest lands and they should be permitted to continue
their mining operations.

15.  After the order dated 12/12/1996 passed by the Apex Court in Writ
Petition (Civil) No. 202/95 State Government has submitted a report before
the'Apex Court. Letter-was issued on 13/1/1997 wherein it is provided
that definition of forest should'b_e drawn from the dictionary meaning.
Forest lands mean entire lands which are forest according to dictionary
meaning and- it will include the land which is recorded as forest in the
Government records. itrespective of its ownership.

16.  Reply on behalf of Ministry of - Environment and Forest was
submittéd on affidavit by Shri A.R. Chhadha DIG Forest which is filed as

A
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Annexure P/24. This afﬁﬂavit relates to forest in the District of Damoh -

other parts of Madhya Pradesh. -

17. Inthe Working Plah of Gwalior Forest Division for the years 1975-
76 t0-1989-90 settlement of fo_rest in the erstwhile State of Gwalior was
discussed prior to enactment of Forest Act, 1905 by the Gwalior State.

History of forest has been traced from year 1899 and it is provided that

after merger of the States in 1948 and creation of Madhya Bharat, new
forest Act came into force in 1950. After formation of Madhya Pradesh.in
the year 1956, Extention of Laws Act, 1958 came into force from 1/1/
1959 and Indian Forest Act was made applicable. Vide Amendrent Act
No. IX of 1965 Section 20 of the Indian Forest Act was amended and

Section 20-A was inserted. In the year 1962 occupied areas of forest -

villages situated in the heard of the reserved forests have been transferred
to the Revenue Department for management of the portected forests under
the Gwalior State and forests of Datia range and notified under Section
4(i)-of the Indian Forest Act, 1927. Alongwith this report, list of all the
villages in district Gwalior having reserved forests has been submitted.
Vide Annexure A/XI dated 17/1/2005 State Government has issued legal
opinion and circular to Commiissioners, Gwalior and Chambal Divisions,
Conservator of Forest, Gwalior Circle, Gwalior and Collectors, Gwalior,
Datia, Bhind, Morena, and Sheopur that any unoccupied land within three
miles periphery of the reserved land were protected forests and after M.P.
Extension of Laws Act under Section 6.1 said lands continued to be the
protected forests. Lands within. the periphery of three miles from the
reserved forests are protected forests and such protected forests continue
to remain as such. Under Section 20-A (4) of. the Indian Forest Act,
declaration by the erstwhile ruler will also fall in the definition of protected

forests and therefore, all lands declared as forests or recorded as forests in’

the revenue papers are forest lands. Though Quanoon Jungalat stood
repealed but its orders declaring reserved forests, protected forests and
forests have been saved. .

18. State of Madhya Pradesh brought a Bill before the Legislature known

as The Indian Forest (Madhya Pradesh Amendment) Bill, 1965. Statement
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STATEMENT OF OBJECTS AND REASONS

In this State there are a large numberiof merged States, which
had various laws governing their forests. Some of them had
probably.no laws at all and censtitution of resérved or protected
forests was governed by either ‘executive orders or through
custom only. Constitution of such forests as reserved or protected
under the Indian Forest Act has been challenged in the Courts
and frequently the Government has found itself helpless in
enforcing the restrictions imposed by this. Act in respect of such

land. For this purpose, it is necessary that a provision should be

made in the Act that if a certain area-was recognised as a reserved
or protected forest in the erstwhile merged States, it shall continue
to be so recongnised under the Indian Forest Act.

2. At present, there is no provnsmn in the Act whereunder a
protected forest could be declared to be no longer protected. It
is, therefore, proposed to-make-such a provision in the Act.

3. Section 82 of the Act empowers the State Government to
recover certain types of dues as arreas of land revenue. The
interpretation of Courts so far, has been that compensation levied
under Section 68 is not covered by this Section and is not
recoverable as arrears of land revenue. It is considered desirable,

that all dues other than fines. should be made recoverable as

arrears of land revenue.

4. The Central Board of Forestry has suggested, that the existing -
punishment in various sections of the Act is rathier inadequate. -

It is, therefore, considered necessary that the punishment should
be raised to make it more deterrent.

5. For some years, State Government have been faced with the
problem of large scale encroachments on forest larids. In some

areas, such encroachments have involved a threat to maintenance

of law and order as well. Under Sections 26 and 33 of the

481

of objects and reasons will be relevant to understand the intention, which
are reproduced below:
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Indian Forest Act, clearing of land for cultivation or for any
© other purpose, is an offence and is punishable with imprisonment
extendirig up to 6 months of with fine up to Rs. 500. The
experience of the Government has been, that even when persons.
encoraching are prosecuted and convicted by Courts of law, they
continue their encroachments on forest lands, since the Act does
not have a specific and summary provisions for eviction of such
persons. This makes it extremely difficult for the Government to
remove encroachments from forest lands, particularly when the
encroachments occur on a-mass scale or as a regular movements.

6. As the amendment pertaining to eviction of persons encroaching
upon forest land could not be kept pending till the next session of
the Vidhan Sabha, the Indian Foreést (Madhya Pradesh
Amendment) Ordinance, 1964 (No. 11 of 1964) was promulgated.
It is now proposed to convert the Ordinance into Bill.

7. Opportunity has also been taken to incorporate certain further
minor amendments to facilitate implementation of the Act which
have been considered necessary.

8. The Bill is designed to achieve he aforesaid objects.

19. After repeal of the forest.laws of the erstwhile Gwalior State
Government was facing difficulties in defending regarding forest lands in
Courts of law. Continuation of such forests as reserved or protected
forests was challenged and the Government has found itself helpless in
enforcing the restrictions imposed by.this action respect of such lands.
Therefore, it was necessary to amend the Indian Forest Act and since there
was no provision in the Act whereunder protected forest could be. declared

to be no longer protected, it was, therefore, proposed to make such as '

provision in the Act. Act No. 9 of 1965 was passed by the Legislature
which received. the assent of the Governor on 20th March, 1965 and the
.Act came into force from the date of receipt of assent of the Governor on
20th March, 1965. It was published in Madhya Pradesh Official Gazatte
(Extraodinary) dated 20th March, 1965. Section 20-A of the Indian Forest
Act is reproduced below

¢
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"20-A. Forest lénd or waste land deemed to be reserved forest.—

(1)Notw1thstandmg anything contained in tlus or any other land

for the time being in force, any forest land or waste land in the
territories comprised within an Indian State, lmmedla_tely before
the date of its merger if any of the integrating States nor forming

" parts of this State thereinafter in this Section referred to as the

"merged territories”

(i) which had been recognised by the. Ruler of any sych State
immediately before the date of merger as a reserved forest in

pursuance of any law custom, rule, regulatlon order of notification
for the time bemg in force; or

(ii) which had been dealt with as such in any administration report
or in accordance with any working plan or register maintained or

‘acted upon immediately before the said date has been’ contmued

to be so dealt with thereafter;
shall be deemed fo be reserved forest for the puposes of this Act.

(2) In the absence of any rule, order of notification under this
Act, applicable to the area in question, any law, custom, rule,
regulation, order or notification mentioned in sub-section (1)

. shall, anything in any law to the contrary notwithstanding, be
“deeined to be validly in force, as if the same had the force and effect

of rules, orders and notification made under the provisions of this
Actand shal continue to so remain in force until superseded, altered
or modified in accordance therewith,

(3) No report, working plan, or register as aforesaid or any entry

therein shall be questioned in any Court of law, provided that the
State Government have duly certified that such report, woking plan,
or register had been prepared under the authority of the said Ruler
before the date of the merger and has been under the authority of
the State Government continued 1o be recognised maintained or
acted upon thereafter.

(4) Forest recognised in the merged territories as village forests
or protected forests, or forests other than reserved forests, by

48
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whatever name designated or locally known, shall be deeemed to
be protected forests whithin the meaning of this Act and
provisions of sub-sections (2) and (3) shall mutatis mutandis

apply.

20. Section 20-A (1) and (2) relates to reserved forests. Sub-section (3)
provides that no report, working plan, or register as aforesaid or any entry
therein shall be questioned in any Court of law, provided that the State
Government have duly certified that such report, working plan, or register
had been prepared under the authority of the said Ruler before the date of
the merger and has been under the authority of the State Government
continued to be recognised maintained or acted upon thereafter.

21. Thus, whatever entries have been made by the then Ruler cannot be
questioned now after such long lapse of time Sub-Section (4) further

provides that forest recognised in the merged territories as village forests .

or protected forests or forests other than reserved forests, by whatever
. name designated or locally known, shall be:deemed to be protected forests.
Therefore, after enforcement of the Act any forests declared to be forest,

protected forest or village forest by the erstwhile Rule or under laws of -

the Gwalior State shall be deemed to be protected forests. For the purpose
of -definition of protected forest. reserved forest and village forest
provisions of Quanoon Jangalat are relevant though repealed and to
determine the nature of land, Quanoon Jangalat is required to be considered
as the act done or proclaimed by the erstwhile Ruler declaring reserved
forest, protected forest of village forest shall be deemed to be continued as
such after amendment is Section 20-A: of the Indian Forest Act vide M.P.
Amendment Act No. 9 of 1965.

22. Now the question is whether non-forest activities can be permitted
on the forest lands.

23. Under the Forest (Acquisition) Act, 1980 no non-forest activities can be
permitted on the said forest lands. State is directed not to allow any non-forest
activities on the forest lands which comprised of reserved forests and protected
forests as defined under Section 20-A (4) of the Indian Forest Act.

I
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It w111 be appropnate that the State shall constitute a committee

* comprising of Commissioner, Land Records, Colllector, District Gwalior,
_Chief Conservator of Forest, Gwalior.Division and other officers. These

Officer shall sit together, examine the'area and determine the forest land.
Interveners who had béen granted mining lease shall also submit their
claims before the Committee. Commisioner, Land Records shall provide
all the necessary documents. alongw1th the map prepared by it by aerial
survey in which forest lands are determinéd. Report of the aerial survey
and the map be also made available to the committée in order to enable it
to indentify, the forest lands. Commlttee shall complete this exercise and
submit its report before thls Court withiin two months.

25. _.State shall 'subn11t=1ts report pertal_nmg_to mines which are being run
on the forest lands and the mines which are not running on the forest
lands. Respondents shall forthwith stop non-forest activities including
colonization-under Counter-Mangnet City under the Control of Special
Area Developmient Authorlty Under Section 2 of the Forésts (Acqu151t10n)
Act, 1980 Statc and ‘the Special Area Developmient Authority are directed
to strictly adhere to the provisions of the aforesaid Atcquisition Act and
that shall submit their report in that light. They shall specify the lands or

;mines on which. non—forest activities can be permitted. On submission of

the report, orders for permission to mtervenors to continue their mining,
operation or other non-forest activities shall be passed. Entire exercise be

_ _completed w1thm two months and: report be.submitted.

26. Llst after two months for further orders.
Petition disposed of.

____________
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W-RIT PETITION

Befo.re Mr. Justice K. K. Lahoti and M: Jusnce A.P. Shrivastava.

18 January, 2006.
JAIPAL SINGH ) ~...Petitioner*
v' -- ’ ’ -
GIRISH CHANDRA PATWA and others ’ ...Respondents

Constitution of India, Article 226, Mumczpalttzes Act M P, 1961, Sections
20,21 & 24 and M. P. Municipalities (Election petition) Rules, 1962,
Rule 10-Election petition-Recriinination claim—Within the scope
of Sections 21 and 24 of the Act~Rule 10 of Election pemzon
rules intra vires.

The entire purpose of recrimination is to maintain purity of the election
in which entire constituency as a whole is vitally interested and no person
would get elected by flagrant breach of the election law or corrupt practice.
Now the question arises whether Rule 10-is conirary to the statutory
provisions of - the M.P. Municipalities Act or such relief can be granted
under Sections 21 and 24 of the 'Act. Section 21 of the Act specifically
provides that the petitioner may claim by an election petition a declaration
that the election of the returned candidate is void. He can also claim in

addition to the aforesaid relief that he himself or any other candidate has -

been duly elected. This Section specifically empowers the Court to give a

declaration that either the election petitioner or any other candidate may .

be declared as duly elected. While deciding the election petition, the Judge
is empowered under Section 24 to declare the election of returnéd candidate
to be void and the petitioner or any other candidate to have been elected.

In view of the aforesaid, the contention of the petitioner that such
recrimination is not permissible under the Act and the Rule 10 is ultra
vires has no merit and accordingly it is held that the Rule 10 of Election
Petition Rules is infra vires.

[Paras 9 and 10]

* W. P.No. 3720 of 2004.
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' Atulanand Awasthy, for the petitioner.

Sanjay Yadav, ihe Deputy Adv. Gen. for the State.
X ' Cur. adv. vult.

ORDER -

P -« The Order of "the Court was delivered by

—~— - KK. LagoTl, J:—

The petitioner has sought folIowing- reliefs:

I (1) '-I‘oq_ua‘sh Rule 10 of M.P. Municipalities (El'ectiQn fPet-ition)
" Rules 1962. for being Ultra Vires and illegal in regard to M.P,
Municipality Act, 1961. - -

(2) To quash impugned order Annex, P/I

'(3:) To lay down correet interpretation and meaning of Rule 10
if it is held intra vires. ' -

. " (4) Any other order or direction appropriate in the facts and
. circumstances of the case. ‘

(5) To allow costs, )

% (2)  The petitioner has challenged vires of Rule 10 of M.P. Municipalities
Y (Elec’pioﬁ Petition) Rules 1962 (hereinafter in short referred to as "the .
Rules") as ultra vires. For rQady reference Rule 10 reads as under:

"10. Recrimination when seat claimed.-Where, at an enquiry into
an election petition, any candidate, other than the elected or
seleqt’ed candidate claims the seat for.-himself, the elected or
selected candidate or any other party may give evidence to prove
that the election or selection of such candidate would have been

S void if he had been the elected or selected candidate and apetition
had been presented complaining of his election-or selection.
o (3) " Before proceeding further, it will be appro]Sriaté{ to state facts of

PR
-4

this case:-
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The petitioner contested the election of the President of Municipal
Council, Ashoknagar, M.P., on 27.12.1999. Respondent no.2 .
Mahendra Singh Yadav-filed an election petition on 3.2.2000
against petitioner which was registered as Case No.5/A/2000 by
the First Additional District Judge, Ashoknagar. The prayer in
the election petition is that respondents no.3 Neelam Singh in the
present petition be declared as elected.

(4) Res$pondent no.1 Girish Patwa filed a Recrimination claim under
Section 97 of the Representative of People Act, 1951 praying that he may
be declared as elected in place of a returned candidate. The Election

Tribunal on 8.5.2000 rejected the recrimination of respondent no.1 on the -

ground that it is beyond limitation and security has not been deposited in

time. Against this order, respondents no.1 preferred a writ petition before

Gwalior Bench of this Court registered as W.P. no. 1118/2000. This writ
petition was allowed and the order passed by the Election Tribunal dated
8.5.2000 rejecting the claim of recrimination was set aside and election
Tribunal was directed.to proceed with the trial of election petition and to
consider the claim made by respondent no.1 for recrimination and decide
the matter according to law. The order passed by this Court is on record as
Annexure P/4. Against the order of the learned Single Judge, the petitioner
preferred an L.P.A. before the Division Bench at Gwalior which was
registered as L.P.A. No. 18/2003. This LPA was decided on 22.4.2004
vide order Annexure P/5 and the Division Bench with following directions
decided the LPA finally:-

"At this stage w1thout entermc into the controversy in the
matter we direct that the appellant will have right to object
the recrimination claimed by the respondent no.1 before.the
Court of Additional District Judge in the election petition.
Appellant.will raise the objection available to him against such
claim. If the objections are raised the Court trying the election
petition shall decide the said objections while deciding the
election petition fmalIy and any party aggrieved by the said
decision will be at libertyto challenge that finding before the
appropriate forum. Petitioner in’election, and the returned

l
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.

candidate may lead evidence on the question of allowing or
* disallowing the recrimination."

5.  Thereafter the petitioner filed objections under Rule 10 of the Rules
on the ground that under M.P. Municipalities Act, 1961 (hercinafter
referred as Act), there is no such provision for recrimination and Rule 10
is ultra vires. The Election Tribunal by the impugned order directed that
as per the orders passed by the High Court. In Writ Petition and the LPA
has directed parties to raise objection and:the election Tribunal was directed
to decide the objections and rejected the application. After rejection of
the aforesaid application, the petitioner filed this petition challenging vires

f of the Ruie 10 of the Rules.

6. The learned ¢ounsel for pet1t10ner subm1tted that under the M.P:
Municipalities Act, 1961, there is no such provision for recrimination and
the Rule 10 which provides recrimination is u/tra vires on the grounds:-

(i) That though rule 10 provides for recrimination, but these
Rules are framed under M.P. Municipalities (Election 'Petition)
Rules, 1962 which does not empower for framing of such Rulés.

(ii) Section 21 of the Act provides relief that may be claimed by
election petitioner which does not provide any such recrimination.

_ (iii} Under Section 24(i) (c) the Court deciding an election
petition, declaring the election or nomination of all or any of
the returned candidatés to be void but there is no provision for
recrimination in the aforesaid Section. -

7. Tt is submitted that Rule 10 of the Rules which is contrary to the
main enactmeént may be declared as ultra vires.

8. The learned Dy. Advocate General opposed the petition and
submitted that the Rules are framed under Section 35 of the Act which
empowers the State Government to make rules. It is submitted that under
Section 21 the petitioner may claim relief in the election petition that the
election of a rcturned candidate is void and in addmon thereto a further
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declaration that he himself or-any othér candidates have been duly elected.

Clause (b)-of, Sub-section (1) empowers the Court to grant relief of
recrimination. Similar is the position.under Section 24 (i) (c) of the Act. It
is submitted that the Rule 10 is intra vires and this petmon is thhout merit
and may be dlsrmssed with costs.

9. . 'To apprec1ate -contentions of the parties, it is necessary-to look into

the Rule 10 of the Rules. Rule 10 is para materia to Section 97 (1) of the - -

Representative of- People Act. Except that the proviso of Section 97 of.
the Representatlon of People Act does not find place.in rule 10. The scope,

T T e T B T A AR
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-of Rule 101s to grant relief by the Electlon Tribunal at the'time of-enquiry &

Ainto anelection petition in which any candidate other then elected or selected
candidate claims the seat for himself. In that situation the tribunal shall

permit the elected or selected candidate or any other party to give eVIdence :

. to prove that the election of such candidate would have been void if he
had beén elected and a petition shall be deeined to have been presented
complaining of his election. The other party in-Rule 10.is a party who is a
respondent in the election and any other party who is also. the respondent
in the election petition. The right to the recrimination accrues any other
party to the petition, the moment an election petition is presented contending
- a claim for furthér declaration that the petitioner himself or any other
candidate be declared duly elected. The entire purpose of recrimination is
to maintain purity of the election in which entire cor tituency as a whole

lli

.-

i
= +
~ -

is vitally interested and no person would get elected by flagrant breach of =~

the election law or corrupt practice. Now the question arises whether Rule
10 is contrary to the statufory provisions of the M.P. Municipalities Act or
such relief can be granted under Sections 21 and 24 of the 'Act. Section 21
of the Act specifically provides that the petitioner may claim by an election
petitiori a declaration that the election of the returned candidate is void.

He can also claim in addition to the aforesaid relief that he himself or any - |

other candidate has been duly elected. This Section specifically empowers

. the Court to give a declaration that either the election petitioner or any .

other candidate may be. declared as duly elected. While deciding the election

=pet1t10n the Judge is empowered under Section 24 to declare the election. - *\
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of returned candidate to be void and the petitioner or any other candidate
to have been elected. For ready reference sections 21 and 24 of the Act
are equoted as under:-

Section 21:Relief that may be claimed by petitioner:-(1) A
petitioner may claim-

(a) a declaration that the election or nomination of all or any of
the returned candidates is void; and

(b) in addition thereto-a further declartion that he himself or any
other ¢andidate has been duly elected.

(2) The expression "returned candidate” means a candidate whose
name is notified in the Gazette under Section 45.

Section 24: Decision on.election petition:-(1) At the conclusion
of the trial or an election petition the Judge shall make an order-

(a) dismissing the election petition; or

(b) declaring the election or nomination of ail or any of the
returned candidates to be void;or

(c) declaring the election or nomination of all or any of the
sreturned candidates to be void and the petitioner and any other
candidate to have been duly elected or nominated.

(2) If any person who has filed an election petition has, in addition
to calling in question the election or (nomination) of the returned
candidate, claimed declaration that he himself.or any other
candidate has been duly elected or (nominated) and the Judge is
of opinion-

(a) That in fact the petitioner or such candidate receive a majority of .
the valid votes; or

(b) that but for the votes obtained by the returned candidate the
petitioner or such other candidate would have obtained a majority of
the valid votes; the Judge shall, after declaring the election or
(nomination) of the returned candidate, to be void, declare the
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petitioner or such other candidate, as the case may be, to have been
duly elected -or (nominated).

(3) Atthe time of makingan order under this Section, the Judge
shall also make an order- o

(a) Where any charge is made in the petition of any corrupt,
practice having been committed at the election or nommatlon
regarding-

" (i) A finding where any corrupt practice has or has not been proved to
lidve been committed and the nature of 'that corrupt practice; and

(ii) The names of all person, if any, who have been proved at the trlal
fo have been guilty of any corrupt practice and the naturé of that
practice; and

¥

(b) fixing the total amount of costs payable and spemfymg the
person by and to whom costs shall be pa1d

Provided that person who s not a party to the petition shall not
be named in the order sub-clause (ii) of clause (a) unless- "

(a) he has been given notice to appear before the Judge and show
cause why he shouild not be so named; and

(b) if he appears in pursuance of the. notlce he has been glven an
opportunity of cross-examining any witness who has already been
examined by the Judge and has given evidence against him of
calling evidence in his defence and of being heard.

When such powers are vested with the election Tribunal, this power it

also vested with the Court to declare any other candidate as the returned

candidate. This empowers the Court to decide that except the election
petitioner, any other candidate as returned candidate who may claim the
seat for himself, and is also empowered to permit the evidence to prove
_that the election of the returned candidate would have been void if he had
been elected. The aforesaid power is within the scope of Sections 21 and
24 of the Act and the Court is empowered to declare that the election
petitioner or any other candidate has been duly elected.



2006] MADHYA PRADESH SERIES 493

Jaipal Singh v. Girish Chandra Patwa, 2006.

10. Inview of the aforesaid, the contention of the petitioner that such
recrimination is not permissible under the Act and the Rule 10 is uitra
vires has no merit and accordingly it is held that the Rule 10 of Election
Petition Rules is infra vires and this petition is without merit and dismissed
with costs. Counsel's fee Rs. 1,000/, if certified.

Petition dismissed.

-----------

Before Mr. Justice Abhay M. Naik.
31 January, 2006.

SHEIKH RAHIS KHAN ...Petitioner*
V. '
THE BOARD OF REVENUE and ors. . ...Respondents

Constitution of India, Article 226 and Co-operative Societies Act, M. P

1960, Section 55-Writ Petition—Service Law— Allegation of

- . receiving gratification—-Punishment - of dismissal not

disproportionate~Criminal Court extended benefit of doubt and

acquittéd Pe!z’lioner—Deparfmeht within its right to take action

against Petitioner—Chargesheet served after three years of
hd acquittal-Not a case of inordinate delay.

On perusal of the decision of the Joint Registrar, it is clear from
paragraph 5 that the criminal case was dismissed on the basis of
compromise, as admitted by the petitioner himself in the departmental
enquiry. Thus, the acquittal of the petitioner in criminal case was not
based on merits and the employer was not prohibited from conducting the
departmental enquiry against the petitioner with respect to-same charges.

It has been found as a fact that the petitioner committed a grave
misconduct within the meaning of Rule 61(5) of the M. P. District Shahkari

.
* / M.P. No. 2650/1993.
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‘Central Bank Employees: Service Riiles. Inview of the decision of the -
-.. Apex Court in Krishnakali Tea Estate (supra) the punlshment of dismissal

: 1s not found to be disproportionate.

In the case in-hands.the petitioner was tried under the criminal law.
- The criminal Court in paragraph -22 of its Judgment contained in Annexure-
" 'A' has extendéd the benefit of doubt by observing that the prosecution
has failed to prove the commission of crime beyond a reasonable doubt.

"+ The petitioner has admitted, as mentioned in Annexure-'E', that he entered

_into ‘compromise with Gorelal in order to avoid the- .consequences of
criminal case. The petitioner was acquitted vide judgment dated 26.4.1986,
cohtained in Annexure-’A'. After three years, the charge sheet was isssued
in the year 1989 to the petitioner which cannot be said to have suffered, in
facts and circumstances of the present case, from the factor of inordinate
delay, moreso, as to quash the proceedmgs of the departmental enquiry.

[Paras 9, 12 and 16]

Corporation of the City of Nagpur Civil Lines, Nagpur and
another'v. Ramchandra dnd others!, Krishnakali Tea Estate v. Akhil
Bharatiya Chah- Mazdoor Sangh and another?, relied on.-

" Qamarali Wahid Ali v. State of Madhya Pradesh®, Banta Singh v.
Nanonal Coal Development Corporation and another 4, Rama P.C.No.
. 468 v. Superintendent of Police Kolar and another’, P V.- Mahadevan
v. M:D., Tamil Nadu Housing Boar ds, State of. A.P. v. N. Radhakishan’,
State of Madhya Pradesh’v. Bani Singh and another®, Kumaon Mandal
Vikas Nigam:Ltd. v. Girja Shankar Pant and others9 Union of India
v. K.A. Kittu and others"®, Mushiram v. State of *M.P. and others',
referred to.

Vipin Yadav, for the petitioner.

(1¥(1981)28CC 714.. . " (2)(2004) 8 SCC200. o . (3)AIR 1959 MP 46.
"7 (4) AIR 1968 Patna 300. -+ . (SYAIR 1967 Mysore,220. (6) 2005 AIR SCW 5690.
(1) 19984'sCC 154, * | 7. (8)1990 (Supp)SCC138.. - . (9) 2001 1 SCC 182.

R (10) 2001 l s¢ces. .1 (11)2004 () MPHT 326.
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Shetkh Rahls Khan V. T he Board of Revenue 2006

o

PR Bhave, Sr Adv wrth Bhanu Yadav for the respondents No.3 -
and 4 . o _
' o . - " Cur a_dv. vult.

_ " JUDGMENT '
o AB"}iAY M Naik, J:-This V,petirtion is- directed against an or"dér of
removalfrom the:services which has been confirmed finally by the Board
of Revenue vide Amf_;bxilre-l;. The petitioner was an employee of the
District:Co-operative Central Bank, Damoh. He was holding the permanent

" post of - Samiti Manager: Tt is.averred in the petition that the petitioner

was 1mp’llcated inthe year'] 1982 ina false trap case. He was prosecuted by
the Court of Special Maglstrate Damoh who acquitted the former. vide

" order dated 26.4.1986.contained in Annexure-A. Suspension pursuant to

the criminal prosecution was withdrawn vide order dated 14.5.1986. It is
further averred in the petition that after along lapse of time, a chargesheet
was issued on 26.12.1989 to the petitioner wlio suibmitted his reply. A
departmental enquiry was conducted. Finally the enquiry officer gave his
report/finding vide Annx.E and found the petitioner guiity of the charges
levelled against him. The-case of the petitioner is that he was earlier
suspended After his exoneration in the Criminal case, he demanded his
past salary after reinstatement pursuant-{o acquittal in Criminal case. This
irked the employer which resulted ifito issuance of chargesheet so that
the petitioner may not claim his salary for the intervening period. The
dismissal/removal of the petitioner pursuant to the departmental enquiry
was challenged by him under Section 55(2) of the M.P. Co-operative
Socfeti_es Act before the Assistant Registrar, Co-operative Societies. The
Assistant Registrar vide his order contained in Annexure-H set aside the
order-of removal of the petitioner and directed for reinstatement, however,
without back wages. An appeal was preferred which was allowed by the

-Joint Registrar, Co-operative Societies vide Annexure-J restoring thereby
. the order of dismissal of the petitioner. This erder was further confirmed-

by the Board of Revenue in Appeal No. 260-11/91 vide Annexure-L.

2. Learned counsel for the petitioner, Shri Vipin Yadav challenged the
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orders contained in Annexuré-E, J and L as highly arbitrary and illegal.
Learned-counsel submitted that since the petitioner was already exonerdted
in a Criminal case by the Court having competent Criminal jurisdiction, no
departmental enquiry cauld be;held pp‘.‘tlge;.\game,set_ of facts and grounds.
Learned counsel further submitted that the departmental enquiry could
not have been held after expiry of three years from the.date of, acquittal.
He lastly stated that-it:was a case-of no legal evidence and.the Gourt of
Assistant Registrar had rightly set aside.the order.of. dismigsal vide
~ Annexure-H. He finally submitted that the Court of> Joint Registrar has
acted illegally in making-interféreiice in exercise of the' powers.of -second
appeal vide Annexure-J I et . s

N

3. -Shri PR: Bliavé;.-l"qéfr;lgzd igénidfEc(c;ﬁ"ﬁ"séi"*éﬁf)_’eg"fiﬁé fof.‘}:re:rs*ﬁ'ﬁﬂdféﬁ?‘t.
No.3 and 4 strongly ;opposgd:_thé,Wri_t',pe';i_t,i'qr:}_,s He réspectfiilly stibmitted
that the employer was not legally prevented from conductinig departmental
enquiry against the petitioner. He supported the impugned order and

submitted that the imp.ufgnéd\prders being quite valid are not li'alé_l'_e’ tpzbe

interfered with. Morever, he stated that there can be no reép‘ljg"a{i.s’_a'_ll"tif
evidence by the writ Court. ... . . A ’ 2o

- ) - . ik
4 T Tk o . PR

* Considered the-submissions and perused the record: Following points
emerged for decision 6f the present casei-t i« . . . Ceimwsad

1
! 3

> (i) ,Whethé; depar_tlil'éxmltal enqg-ip-r,c':an;bf_: held on the set of facts. . -

_and documents which were subject matter of the oiiminal case;,
_terminating in acquittal? . T

" (ii) Whether insecond appéal no interference ought to have been
‘made by the Court of \J oint Registrar vide Annexure-'J'?.-
o (iii). Whether aeparfmélﬁzil én&luiry_couldi'git)t have been held after
three years from the date of acquittal in criminal casé?
civ) Whether the énquiry report is based on no evidence and.is-
" . notliable to be sustained?, e : :

- - Ha Y

4 ... Effect of: decision of .criminal case on departmental.enquiry has -~y
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been conéidered by the Apex Court at various occasions. In the case of
Union of India v. Biharilal Sidhana', the Hon'ble Supreme Court in
paragrah-5 has held:

"It is true that the respondent was acquitted by the criminal Court
but acquittal does not automatically give him the right to be
reinstated into the service. It would stil] be open to the competent
authority to take decision whether the delinquent government
‘servant can be taken into service or disciplinary action should
be taken under the Central Civil Services (Classification, Control
& Appeal) Rules or under the Temporary Service Rules,

5. Inthe criminal case it was held by the Special Judge in paragraph-
22 of Annexure-'A’ that the prosecution failed to-establish the commission
of offence by the petitioner beyond reasonable doubt. Thus, the acquittal
of the petitioner was not clear acquittal on merits but was based on benefit
of doubt. : -

6.  The Hon'ble Supreme Court in the case of Govind Das v. State of
Bihar and others® has held:-

"We find that the acquittal of the appellant is based on the view
that‘the_ charges are not prove beyond reasonable doubt. Since
“the standard proof required to prove a charge of misconduct in
departmental proceedings is not the same as that required to
prove a criminal charge, the acquittal of the appellant in the
criminal case, in these circumstances, could not, in our opinion,
be made on the basis for setting aside the order for termination
of .the services of the appellant passed in the disciplinary
proceedings on the basis of evidence adduced in the departmental
inquiry conducted in the charges levelled against the appellant”

7. Learned counsel for the petitioner by placing reliance on the decision
of the Apex Court in the case of Capt. M. Paul Anthony v. Bharat Gold
Mines Ltd. and another’, submitted that since the petitioner was acquitted

(1) (1997) 4 SCC 385. "{2) (1997) 11 SCC 361. (3)(1999) 3 SCC 679,
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in the criminal case, no departmental enquiry should be held on the same
set of the facts. According to learned counsel for the petitioner, the
allegation that the petitioner received gratification from Gorelal was found
to be not proved and on the basis of same facts departmental enquiry was
not permitted. : .

8. Ruling cited by learned counsel for the petitioner is quite
distinguishable. Firstly, the Apex Court in the case of Capt. M. Paul
Anthony v. Bharat Gold Mines Ltd. and another (supra) has itself held
that criminal proceedings and the. departmental proceedings can proceed
simultaneously. The only exception laid down by the Apex Court is that

where departmental proceedings and criminal case are based on the same’

set of facts and the evidence in both the proceedings is common-without
being any variance. Paragraph-13 of this judgment (supra) is worth
mentioning:-

"As we shall presently see, there is a consensus of judicial opinion
amongst the High Courts whose decisions we do not intend to
refer to in this case;, and the various pronouncements of this
Court, which shall be copiously referred {0, on'the basic principle
that proceedings it a criminal case and-the departmental . -
proceedings can proceed simultaneously with a little exception.
As we understand, the basis for this propesition is that proceedings
in a Criminal Case and the departmental proceedi:.gs operate.in
distinct and different jurisdictional areas. Whereas in the
departmeéntal proceedings, where a charge relating to misconduct
is being investigated, the factors operating in. the mind of
disciplinary authority may be many such as enforcement of
discipline or to investigate the leval of integrity of the delinquent
or the other staff, the standard of proof requiréd in those
proceedings is also different than that required ina Criminal Case.
While in the departmental proceedings the standard of proof is
one of preponderance of the probabilities, in a Criminal Case,
the charge has to be proved by the prosecution beyond reasonable
doubt. The little exception may be where the departmental
proceedings and the Criminal Case are based on the same-set of

-

“oh
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facts and the evidence in both the proceedings is common without
there being a variance.” -

9. On perusal of the decision of the Joint Registrar, it is clear from

. paragraph 5 that the criminal case was dismissed on the basis of
-compromise, as admitted by the petitioner himself in the departmental

enquiry. Thus, the acquittal of the petitioner in criminal case was not
based on merits and the employer was not prohibited from conducting the
departmental enquiry against the petitioner with respect to same charges.

Earlier also the Apex Court in the case of Corporation of the Ciry

.of Nagpur, Civil Lines, Nagpur and another v. Ramchandra and others’

has held that merely because the accused is acquitted, the power of the

- authority concerned to continue the depdrtmental inquiry is not taken away
" noris it direction in any way fettered. It has been further observed that

where some time has elapsed since the departmental inquiry had started
the authority concerned will take into consideration this factor in coming
to the conclusion if it is really worthwhile to continue the. departmental
inquiry in the event of the acquittal of the respondents. If, however, the
authority feels that there is sufficient evidence and good grounds to proceed
with the inquiry, it can certainly do.so.

10. The Hon'ble Supreme Court in a recent decision in the cdse of
Krishnakali Tea Estate v. Akhil Bharativa Chah Mazdoor Sangh and
another’ has held that the approach and the objective in the Criminal
proceedings and the disciplinary proceedirigs are altogether distinct and
different and the Labour Court is not bound by the findings of the Criminal
Court. In paragraph-26 of its judgment, it has reiterated its earlier view -

.in the-following words:-

"17. There is yet another reason. The approach and the objective
in the eriminal proceedings and the disciplinary proceedings is
altogether distinct and different. In the disciplinary proceedings,
the question is whether the respondent in guilty of such conduct

(1) (1981)2 SCC 714, .. : © (2) (2004) 8 SCC 200.
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as would merit his removal from service or a lesser punishment,
as the case:may be, whereas in the criminal proceedings the
question is whether the-offences registered against him under the
Prevention of Corruption Act (and the Indian Penal Code, if
any) are established and, if established, what sentence should be
imposed upon.him. The standard.of proof, the mode of-enquiry
and the rules governing the enquiry and trial in both the cases are
entirely distinct and different.”

11. Shri Vipin Yadav, learned counsel for the petitioner relied upon various
High Court authorities reported as Qamarali Wahid Ali v. State of Madhya
Pradesh' Banta Singh v. National Coal Development Corporation and
another? and Rama P.C. No. 468 v. Superintendent of Police Kolar and
another®. 1 do not find these High Court authorities of any significance
since the point has been settled more than once by the Hon'ble Supreme
Court of India, as stated hereinabove.

12. This Court is now required to examine whether the departmentat
enquiry is based on the same set of facts and evidence as was involved in
the criminal case, terminating into acquittal of the petitioner. The order of
the Enquiry Officet is contained in Annexure 'E. It reveals that the evidence
was separately recorded and the-conclusions were not based on the evidence
recorded during the proceedings of the criminal case. The charges levelled
against the petitioner as contained in the charge sheet Annexure 'C'was to
the effect that whether the petitioner during his servi_¢ in the year 1982
did receive gratification from Gorelal. The petitioner in order to save himself
from the criminal prosecution entered into compromise with Gorelal. In
the result, benefit of doubt was given to the petitioner in the criminal case
which terminated into his acquittal. The charge sheet was issued after
termination of the criminal case in favour.of the petitioner which was on
the basis of benefit of doubt. The judgment of -criminal case was also
taken into consideration. Thus, the department was within its right to initiate
action against the petitioner. Consequently, the petitioner. was dismissed

(1Y ( AIR 1956 MP 46). {2) (AIR 1968 Patna, 300).
_ (3) (AIR 1967 Mysore 220).
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from service and the dismissal was challenged by the petitioner before
the Assistant Registrar, Co-Operative Societies, under Section 55(2)

- of the M.P. Co-Operative Societies Act, 1960. The petitioner

consequent to criminal case was suspended but was reinstated on
termination of the criminal case in his favour. The Assistant Registrar .
vide his order Annexure-'H', did not appreciate in correct perspective -

that after acquittal in thé criminal case, the suspension-of the petitioner
was liable to be revoked and was rightly revoked by reinstating the
petitioner. The Assistant Registrar with over anxiety observed that
the department did not wish to initiate any departmental proceedings
against the petitioner at the time of his reinstatement. There is
obviously no material on record to support this inference drawn-by
the Assistant Registrar. The order of Assistant Registrar contained
in Annuxure 'H' has already been set aside by the leaned Joint Registrar
vide his order dated 16.12.1991 contained in Annexure-'J'. This order
has been further confirmed by the learned Board of Revenue at
Gwalior. Thus, it has been found as a fact that the petitioner committed
a grave misconduct within the meaning of Rule 61(5) of the M. P.

District Shahkari Central Bank Employees Service Rules. Inview of
the decision of the Apex Court in Krishnakali Tea Estate (supra),

the punishment of dismissal is not found tobe disproportionate.

13. Shri Vipin Yadav, learned counsel for the petitioner relying upon the
three authorities P.¥. Mahadevan v. M.D., Tamil Nadu Housing Board
reported as State of A.P. v. N. Radhakishar® and State of Madhya Pradesh
v. Bani Singh and another? submitted that the enquiry could not have been’
initiated after a prolonged delay. The criminal case commenced in the year
1982 and the order of the acquittal was passed on 26th April, 1986. Thereafter,
the issuance of charge sheet on-26.9.1989, according to learned counsel for
the petitioner, is highly belated and no departmental enquiry could have been
conducted in such a delayed manner. The same ought to have been quashed
being illegal, according to him.

(1) 2005 AIR SCW 5690 ©(2)(1998) 4 SCC 154,
" (3) 1990 (Supp.) SCC 738.
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14. Shri Bhave, learned senior counsel appearing for the respondents 7

submitted that the departmental enquiry did not suffer from inordinate delay,
. moreso, when such initiation of departmental enquiry was not immediately
challenged, no interference is warranted, after the petltloner has been found
guilty in the departmental enqulry

15. In the-case of PV Mahadevan (supra), the delay of 10 years had
occurred in issuance of charge sheet. Similarly, in Bani Singh's case (supra),

“delay of 12years.had occurred in initiating the departmental proceedings.
In the present case the occurrence was of the year 1982 and the criminal
case ended in the year 1986, that too on account of compromise. The charge
sheet was thereafter issued on 26.12.1989, which cannot be said to have
suffered from any inordinate delay, moreso, in the light of observations of
the Supreme Court in the case of State of A.P. v. N. Radhakishan (supra),
as under: - '

"It is not possible to lay down any predetermined principles
applicable to all cases and in all situations where there is delay .in
concluding the disciplinary proceedings. Whether on that gound
the disciplinary proceedings are to be terminated each case has to
be examined on the facts and circumstances in that case. The
essence of the matter is that the Court has to take into .
consideration all the relevant factors and to balance and weigh
them to determine if it is in the interest of clean and honest
administration that the-disciplinary proceedmgs should be allowed
to terminate after delay particularly when the delay is abnormal
and there is no explanation for the delay. The delinquer.. cmployee
has a right that disciplinary proceedings against him are concluded
expeditiously and he is not made to undergo mental agony and
also monetary loss when these are unnecessarily prolonged without
any fault on his part in delaying the proceedings. In considering
whether the delay has vitiated the disciplinary proceedings the
Court has to consider the nature of charge, its complexity and on
what account the delay has occurred. If the delay is unexplained
prejudice to the delinquent employee is writ large on the face of

it. It could also be seen as to how much the disciplinary authority a

—

o
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is serious in pursuing the charges against its employee. It is the
basic principle of administrative justice that an offficer éntrusted
with a particular job has to perform his duties honestly, efficiently
and in accordance with the rules. If he deviates from his path he
is to suffer a penalty prescribed. Normally, disciplinary
proceedings should be allowed to take their course as per relevant
rules but then delay defeats justice. Delay causes prejudice to
the charges officer unléss it can be shown that he is to blame for
the delay or when there is proper explanation for the delay in
conducting the disciplinary proceedings. Ultimately, the court is
* to balance these diverse considerations.” '

16. - In the case in hands the petitioner was tried under the ¢riminal law.
The-criminal Cotift in paragraph-22 of its judgment contained in Annexure-
'A" has extended the benefit of doubt by observing that the prosectution
has failed to prove the commission of crime beyond a reasonable doubt.
The petitioner has admitted, as mentioned in Annexure-'E!, that he entered
into compromise with Gorelal in order to avoid the consequences of
criminal Case. The petitioner was acquitted vide judgment dated 26.4.1986,
contained in Annexure-'A’. After three years, the charge sheet was isssued
in the year 1989 to the petitioner which cannot be said to have suffered, in
facts and circumstances of the present case, from the factor of inordinate N
delay, moreso, as to quash the proceedings of the departmental enquiry.

7. Learned counsel for the petitioner relying upon the law laid downh
by the Apex Court in the case of Kumaon Mandal Vikas Nigam Ltd. v.

Girja Shankar Pant and others' submitted that the Enquiry Officer was
_ biased with the petitioner and the enquiry report, therefore, has been

vitiated. Except this general pleading the learned counsel for the petitioner
was unable to demonstrate the existence of element of bias against the
petitioner. So, this plea of the petitiorer has no force.. -

18.  Relying upon the (Union of Indiav. K.A. Kittu and.others®), learned
counsel for the petitioner further submitted that the Enquiry Officer was

(1) (2001) 1 SCC 182, ) (2) (2001) 18CC 65,
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*duty bound to conesider the evidence of all the witnesses ex‘am‘ined- by the

T e

26;._ The: learned Smgle .udge of thls Court in Mushzram '§=

accused. This proposmon cannot be doubted in the slightest: However,
leanred counsel for the petitioner has been unable to demonstrate that any
material evidence was ignored by-the Enquiry Officer whlch could have

* resulted-the enquiry into a failure. No material evidence could bé shown
which on being taken into conmderatron would have changed the Tresult of

the departmental enqulry So, this plea of the petmoner is also not useful.

19. The petlttoner lastly relying upon the case Mushn am V. Srate of M.P.
and others' submrtted that the- departmental énquiry;-« concluded contrary

.to.the demsxon of the ctiminal Court is vitiated. In the: case. of “Miishiram
~ (supra) Regulatlon 241 of M.P. Pollce Regulatlon was ‘mvolved wh1ch
_ ‘:_reads as- under R L : :

“He'it may not be pumshed departmentally when the offence for whloh .
he was. trtedeonstltutes the sole. ground of pumshment If however‘ .

j_"“.ot ‘his eorL ct,
E General -

that- Mushtram was,acquitted not.on any téchnical ground and Regulatlon
241 quoted heremabove ‘came to be attracted. In the presént ‘case. the

petitioner was not acqtutted vide Annexure—'A' on merits biit- was acqultted -

on the basis-of ‘benefit of doubt, as revealed.in paragraph- -22.of the said
decision. In the present case Sub-rule 5-of Rule 61 has been mvoked by
the employer- which einpowers an employer. to hold .an enqulry if ‘an
employee has been acquitted on the ground.of benefit of - doubt. In order
to bring more ¢larity- the Sub-ruile 5 is regrodu_ee_d below:=. 7 -

case’ found7

(1) 2004 (4) MPHT.326.
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21. Keeping in view the eXpress language of the Sub-rule it is found
that the petitioner cannot get any advantage from Mushiram' 5 case (supra)

22.- In the result, the petition is found to have no merit and the same is
dismissed without cost. :

Petition._dism’issed_

Before Ms. Jusnce S R: Wagimzare

. 6 February, 2006. ,
SURYABHAN SINGH - © . Petitioner*
v.©oo L
STATE OF M.P. ' ' ' * ...Respondent

Constitution of India, Article 227 and Civil Procedure Code, | 908,
Order 26 Rule 9-Appointment of C ommissioner—May be issued
" forel ucidating any matter in dispute-Reliefis purely discretionary.

Considering Rule 9 of - Order 26 C.P.C. the language itself is very
equivocal in its terms as it states that ariy suit in which the Court deems a
local investigation to be requisite or proper for the purpose of elucidating
any matter in dispute, the Court may issue a commission to such person
as it thinks fit directing him to make such i investigation and report thereon
to the Court. Thus, since the nature of the reliéfis purely discretionary in
nature and then when the Court below was satisfied that the appointment

W.P. No. 3584 of 2004.
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of the Comissioner was not necessary under"the circumstances and the”
application was an after thougiit to collect evidence then such an order ‘

cannot be interefered with.

Hari Charan-v. Ghaﬁshyam Das’', Vimla, Devi (Smt.) v Smit. ;thanri

Baiz,_B_asantc}.Kumar Swain v. Baidya Kumar Parida and others’, C}gurgnilal ”
v. Ramchandra®, Babu Khan v. Kaptan Singh’ Laxman V. Ramsingh®;

referred to..

ORDER’

* 8. R. WAGHMARE, J:~By this petition’ the-petitioner has. challenged

order dated 21.7.2004 passed by the Vih Civil Judge, Class 1L, Rewa in

_ Civil Shit No. 31-4/2003 rejecting the application of the petitioner-filed -

under Order 26 Rule 9 C.P.C. for appointmerit of Commissioner:,

2.  The counsel for ,the.pét_itioner-stat'ed thajc;fsin(fe'the dispute bgrta‘i‘ni’ng .

to Khasra No. 538/3, 539/1 owned by the pétitioner/plaintiff Suryabhan

Singh who claimed to be in possession of” tl}e same. Respondent no.2.
Rambahore Singh challenged the possession in‘his written staterent.as. .

. well as the ownership and some portions of the said Khasra. Hence the

petitioner filed an application for appeintnient of Commissioner-which- " -
was essential under the circumstances, to resolve the dispute. Relying on. -
Nagpur L.J. 1953 Note 230, as well as Hari Charanv. Ghanshyam Das'

and Vimla Devi (Smt.) v-Smt. Shanti Bai? wl‘i‘eréby this Court has held that
when there was controversy raised regarding the plaint map and not resolved
_interference could be made by the Court and when there was no agreed

map filed, identity of disputed land disputed, encroachment also denied -

the appointment of the local Commissioner was essential. Counsel also

relied on Bagsanta Kumar Swain v. Baidyb Kumar Parida and others® and -

stated that the appointment of a Commissioner by the Trial Court in exrcise
of its power connot be made to assist a party t0 collect the evidénce

- [i;éra-‘l]'

(1) 1988 M.P.W.N. (2) note 23. (2) 1999 M.P.WN. (1) note 193, (3) ALR. 1989 Orissa 118.
{4) 2002 M.P.W.N. (I) Note 105.  (5) 1980 M.P.W.N. (2) 261. (6).1982 M.P.W.N. Note 255,

o
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where it can get the evidence itself. The object however is for elucidating
any matter in dispute by local investigation at the spot. Where on the
evidence of experts on record, the Court is satisfied that for appreciating
the opinion of expert evidence, it should appoint an expert as
Commissioner

3. Counsel for the respondents on the other hand has stated that Basanta
Kumar (supra) itself cautions that where the Court is satisfied with the
material available on record the power should not be exercised to create
evidence. Whether a party is able to produce the desired evidence or not
is dependent on the facts of each of case. Relying on Chunnnilal v.
Ramchandra', whereby this Court has held that a commission cannot be
issued to ascertain actual possession over disputed property, evidence
cannot be collected by issuance of commission, that such an issue can be
decided by the Court itself on the basis of evidence and further relied on
another cédse Babu Khan v. Kaptan Singh* where the Court had observed
thus:

"The Court cannot delegate to the Commissioner the trial of any
material issue which it is itself bound to try. In other words, a
Judge cannot depute to a Commissioner the functions which he
can and should discharge himself, When the Court s faced with
the problem as to who is in possession of the disputed immovable
property, the problem has to be solved by the Court on the basis
of the evidence on record".

And the Court had set aside the order appointing the Commissioner.

4. This Court has also consistently taken the view that appointment of
Commissioner is to the discretion of the Tria] Court. Relying on Laxman
V. Ramsingh® whereby this Court held. that the relief claimed was
discretionary and if the Court below had exercised jurisdiction then by
exercising that discretion it could not be said that the Court had committed
that error of jurisdiction by rejecting that application. Considering Rule

(1) MPWN 2002 (Iy Note 105, (2) 1980 (2) MPWN 261
(3) MPWN 1982 Note 255.
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9 of Order 26 C.P.C. the language itself is very equivocal in its terms as it

 states that any suit in which'the Court deems a local investigation to be .

requisite of proper for the purpose of elucidating any matter in dispute.
the Court.may issue a commission to such person as it thinks fit directing

him to make .such investigation and report thereon to the Court. Thus, -

since the nature of the relief is purely discretionary in nature and then
when the Court below was satisfied that the appointment of the Comissioner
was not necessary under the circumstances and the applicatin was an after
thought to collect evidence then such an order cannot be interefered with.

5. -In the order impugned also the Court has observed that an earlier
prayer made in this regard had already been rejected and it was for the
plaintiff to prove his case and the application was rightly dismissed.

There is no merit in the petition and it is dismissed as such.

No order_as to costs.

. Petition dismissed.

Before Mr. A. K. Patnaik, Chief Justice and M. Justice R.K. Gupta.

17 February, 2006.
RAN SINGH SIKARWAR ...Petitioner*
V. T
THE STATE OF M.P. and ors. ...Respondents

Constitution of India, Article 21, 226 and Criminal Procedure Code
1973 (2) (iii)-Custodial death—Violation of Article 21-Final
Report—Acceptence of by Magistrate—Record do not show that
Magistrate applied his mind to the evidence collected—Opportunity
of hearing not given [0 informant—Order accepting final report

* W.P. No. 2644/1997.

"

LT

April-06.Master
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quashed—Costodial death violation of Article 21-No evidence
that deceased was married and had children-But death of
deceased loss to petitioner—Lump sum compensation of Rs.
3,00,000/- awarded.

In fact, Section 173(2)(ii) of the Cr.P.C. itself provides"thaf the Officer
shall also communicate the action taken by him to the person, if any, by
whom the information for committing offence, was first given, in such
manner as may be prescribed by the State Government. In the present
case, no communication was made to the petitioner about submission of
the final report either by Police or by the Magistrate and no opportunity
whatsoever has been given to the petitioner of being heard before final
report was accepted.

For the aforesaid reasons, we quash the acceptance of the final report
by the Chief Judicial Magistrate, Morena, in this case and direct him to
apply his mind to the material collected in course of investigation and if

-he is of the tentative view that the final report is-to be accepted, he will

issue a notice to the petitioner giving him an opportunity of hearing at
the time of consideration of final report. '

In this case, there is no material to show that the deceased was married
and had children. But the death of the deceased was a loss to the petitioner.
The petitioner has been pursuing this litigation since 1997, Considering
all aspects of the matter, we direct that the State of Madhya Pradesh will
pay compensation-of Rs. Three Lakhs inclusive of costs of this litigation
to the petitioner within two months from the date of receipt of this
order. This compensation is awarded for violation of the right to life
guaranteed under Article 21 of the Constitution of India and is without
prejudice to the right of the petitioner to'claim damages under torts in a
civil Court,

[Paras 11 and 14]
Ajay Mishra, Senior Advocate, with Wakeel Khan, for the petitioner.
T.S. Ruprah, AAG, for the respondents 1 & 1-A.
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Mrigendra Singh, for the respondents No.2 to 9.
T Cur. adv. vult.

"ORDER

The - Order ~of the Court was d_e'Iivered' by

A.K. PaTNalk, CHIEF JUSTICE:—

This is an unfortunate case in which the petitioner's son suffered burn
injuries while in police custody and thereafter died in the hospital. The
petitioner has.prayed for quashing the acceptance of the final report by
the Chief Judicial Magistrate, Morena, for ipvestigation by the Central
Bureau of Investigation and for compensation of Rs. Ten Lakhs from the
State Government for the death of his son.

2. The facts briefly are that on 22.8.1996 the petitioner's son Devendra
Singh while moving at the Railway Station, Morena, was taken into custody
"by the Police for inquiry and brought to the City Kotwali, Morena, where
he suffered burn injuries. He was then moved to the Gwalior Jaya Arogya
Medical College Hospital, where he died on 24.8.1996. The District

Magistrate/Collector, Morena, ordered a magisterial inquiry and the"Sub

Divisional Magistrate, Morena, made the inquiry and submitted a report,

which was accepted by the State Government. Crime No. 547/96 under

Section 309 of the Indian Penal Code was registered by the Police and
crime No. 548/96 under Section 307/34 of the Ind.u. Penal Code was

registered on a written complaint of the petitioner. After Devendra Singh

succumbed to his burn injuries in the hospital, crime No. 548/96 was

converted to an offence of murder. Both the crimes were handed over to -

the CID on 24.8.1996 for investigation. The investigation was completed
on 26.5.1997 and a report was submitted to the.higher authorities. A final
report thereafter was submitted before the Chief Judicial Magistrate,
Morena, on 31.3.1999 recommending the closure of the case registered at
Crime No. 548/96 and the Chief Judicial Magistrate, Morena accepted the
final report on 14.5.1999. )

3. Mr Ajay Mishra, learned Senior Counsel appearing for the petitioner, -
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' submttted that under Section. 173(2)(11) of the Code of Cnrnmal Procedure

(for short the 'Cr. P.C."), the petltroner bemg the mforrnant was entitled to
a copy of ‘the final report: He: further submrtted that as: per the:law laid
down by the Supreme Court i in Bhagwant Szngh V. Commlssroner of ‘Police

- & another'; the petitioner Was also entitled to an opportunrty ‘of hearing

at the time .of consideration of the final ‘report. by: thé’ Magrstrate He

' Paparah & others case?, the Supreme Court while; followrng the aforesa1d
- decision Bhagwant Smgh (supra) held that omnissions ori‘the part of the .
- Magrstrate to issue. notice: tothe mformant and to. afford h1m 4n opportumty
N of: bemg heard at the tnne of consrd‘ "atton of the. ﬁnal report vrtrates '
- the' order acceptmg the closure report-He- submitted that a copy of the
- firial report was. not, furntshed 6. 1 3
hearrng was granted to the: petltroner at the:timé'of’ con51derat10n of the"
final report and; therefore the acceptance of the ﬁnal report by the Chief
'Judlclal Maglstrate Morena was 1llega1 : -

"

;petittoner and no opportumty of

4 Mr Mrshra next subrrntted tha

1nvest1gatron inthis case has not-

i)
“

been falr He; submrtted that the: dym declaratlon of Devendra Smgh .

would estabhsh that'the respondents N

No. 547/1996 under Section 309 of. IPC should be’ ﬁnally closed He

subrnitted that it is, for the Couirt and.not for: ‘the investigating agency to

analyse the evrdence collected durmg mvestrgatron and the DSP (P) CID

(1)(AlRl985$C 1285) ,' (2) 1997 (7)SCC614 R

6:8: and 9 had: beaten hrm upin.
'- presence of respondents No 4 and 7'and: had;dematidéd Rs. 10; ;000/- and:" |
g _-when Devendra Slngh refused to: fulﬁII therr demands the respond it No 8 .7
e poured petrol o his’ body on the mstlgatlon of - fes ondents N6.4; 5 and "’
9 set:Him.on fire. He further’ submltted that Mr.-R.K. Kotharl, DSP (P),.” -
ciD Investlgatlon who has submxtted ‘the. report on the mVestrgatlon -l
" anngxed'to the return of Respondents No:1 and 1-A’as Annexure R-4; "
has; commented ipon. the credit- worthiness of the w1tnesses whose
statements were recorded durmg mvesttgatron and. who supported the ..
FIR lodged by the pet1t1oner and’ has taken a view that Devendra Singh.
. has committed suicide and recommended that a.final’ report be sithmitted
in'Crime No. 548/1996 under, Section 302, 307 and 34 of IPC and Crime - |
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[

Investlgatlon should not have acted like the Court. He. subrmtted thitthe

report.of 1nvest1gat10n was biased and should not have been accepted by

the Chief Judicial Magistrate, Morena and instead a fresh investigation

* should be ordered by Central Bureau of Invest1gatlon agamst the Police.

Officials; whose names have been mentioned-in the FIR and in the dying
declaration. He cited the dec1510n in Kashmeri Dew v. Delhi Administration
& another', in ‘which the Suprerne Court after having-found primaijdcie

that the Police Has acted-in a.partisan manner-to shield.the redl, culprits; - '
held that- in the mterest of . justice, it was necessary to"get a.fresh .
1nvest1gat10n ‘made: through an 1ndependent authorlty so that truth may be =
known. He also reliéd-on the decision of 'the Supreme Courtin 4jab Singh

& another v. State of Uttar Pradesh & orhers , in. which the- Supreme-
Court found that story given out by the Police with regard to death of- the N
victim in that case appeared to be a concocted story ‘and there ,were'
desperate attempts to avoid responsibility for'acts committed whilé the
victm was.in judicial custody and directed that the CBI should conduct an ,

independent mVestlgatton afresh

5. Mr. Mishra further submttted that admlttediy, the penuoner

which compensation of Rs. 1,50,000/- and Rs. 5 ,00.000/- respectlvely
were awarded by the Court in favour of "the parents of the person who
d1ed in police custody. R

6. Mr TS. Ruprah learned- Addmonal Advocate General appearmg
for the respondents 1 and 1-A; very fairly submitted that notice 6f the’
final report should have been given to the petitioner, who was the mformant
in accordance with Section 173(2)(ii) of the Code of Criminal Procedure
and since the:notice of the final report has not been given to-the petitioner,

acceptance of the final réport by the-Chief Judicial Magistrate, Morena;

s: son '
Devendra Singh ‘died while he was in police coustody and, 1herefore the'
Court should” direct-'the’ State Government to pay. compensauon for-his .
" death. He cited the Judgments of the Supreme Court in Nilabati Behera .
alias Lalita Behera.v. State of Orissa & others® and 4jab Smg (surpa) i

(1) (AIR 1988'SC 1323). (@ (T2000(3) SC1€5). - (3) (1993 ACIT8Y). .

i

AprLOEMasier, e L

,}f. '




Bé)

s

Ept R TRIRITAFL FI S S]]

2006] . MADHYA PRADESH.-SERIES = - - 513

Rani Singh Sikarwar v. The State of M.P, 2006,

was illegal. He $ubmitted that the Court can quash‘-the. acceptance of
the final report and direct the Chief Judicial Magistrate, Morena, to
consider the final report and grant an opportumty of hearlng to the

petitioner at the time of such consideration of ‘the final report. He . -

further submitted that while considering the final report, the Chief -~

Judicial Magistrate, Morena, can look into the. evidence collected
'durmg investigation and decide whether the offences have been made .. "
out as alleged in the FIR. On the claim for compensation, he submitted <’

that it is only if the Police is found guilty of having.committed any- "

offence that such compensation can be awarded in favour of ‘the -

petitioner but at this stage, it cannot be: held that the pohce was guxlty- 8

_-of any offence.

7. Mr Mrlgcndra Smgh learned counsel appearmg for the
respondents No. 2t0 9, submltted that the allegations ‘made by the
petltloners in the writ petmon against the respondents are all false

- and. ‘that it is a clear case of suicide by Devendra Singh as found in,

the report of the Sub D1v1310na1 Magistrate, Morena and in the report
of* 1nvest1gat10n by the CID' (Annexure R/4). He further submitted
that the respondents No.2 to 9 have been unnecessarlly unpleaded as,
partles in this writ petition.

8. We have carefully gone through the report in Crlme No. 547/

" 1996 and Crime No. 348/1996 submitted Mr. R.K. Kothar1 DSP (P),

CID Investigation, Bhopal on 28.11.1997, a copy 6f which i is annexed
by -the respondents No.1 and 1-A with the return as Annexure R/4
and we find from the said report that as per the FIR lodged by the
petitioner, which was registered as Crime No. 548/1996, on 22.8.1996.
Assistant Sub Inspector D.S. Yadav, Sub Inspector Shiv Singh and
Head Constable Taran Singh poured inflammable liquid over the body
of deceased and thereafter set Devendra Singh on fire, and Devendra
Singh sustained serious burn injuries and was shifted to the hospital

_ where he died on 24.8.1996. In support of this case in the FIR, the

petltloner his brother Gar Singh, counsin Nar Singh, wife Savitri Bai,
Gopal Prasad Dandotiya, Ram Akhtyar Singh and Mahesh Khatlk have
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given statements during investigation. It further appears from the said
-report dated 28.11.1997 of Mr. R.K. Kothari, DSP (P), CID
Investigation, that the deceased himself had given a dylng declaration
stating that ASI D.S. Yadav and Head Constable Taran Singh poured
petrol on him and set him on fire and the citizens of the town standing
there extinguished the fire. But according to Mr. R.K. Kothari, DSP
(P), CID Investigation, there were discrepancies and contradictions in
the statements of the aforesaid witnesses and ASI D.S. Yadav had
been dismissed from service a'month before the incident. It further
appears from the said report that Mr. Kothari has recorded the
statements of witnesses namely, SHO K.S. Jodon,. ASI Rajendra
Pandey, Head Constable Shashikant Upadhyaya, Head Constable
Baburam Sharma, Constable No. 1017 Preetam Singh, Constable

Rajendra Singh, Constable Ganga Prasad and Constable Shiv Balak to
'~ the effect that Devendra Singh was brought to the City Kotwali, Morena
by Head Constable Satyanarayan Sharma of GRP Chouki, Morena,
- and Constable Raghuveer Prasad on 22.8.1996 at 12.30 hours as he
was found in suspicious condition and a cheque of Rs. 40,000/- and
- some cash were found in his possession. On instructions of Town
Inspector, Kotwali, ASI D.S. Yadav and Head Constable Taran. Singh,
an inquiry was being conducted when Devendra Singh went inside the
Chowki on the pretext of urination, entered the adjoining room
(Malkhana), which was not locked and poured inflammable liquid on
himself and set himself on fire, Mr. R.K. Kothari, DSP (P), CID
Investigation, has accepted the version of the Pollce that this was a
case of suicide and has recommended that the final report be submitted
and the case be finally closed.

9.  After the case was h‘ea.rd by us on 7.1:’2.2005, we reserved the
matter for orders and called for the records from the Court of the
Chief Judicial Magistrate, Merena for the purpose of perusing the

order passed by the Chief Judicial Magistrate, Morena, and in pursuance -

of the said order dated 7.12.2005 passed by us, the records have been
sent by the Chief Judicial Magistrate, Morena, but we do not find any

“..f,'_
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order passed i in the order sheet acceptmg the final report and there is -
only an endorsement on.14.5.1999 on the final report acceptmg the
final feport dated 31. 3 1999.

10. Unfortunately,’ the Chief Judicial Maglstrate Morena appears
to have mechanically accepted the final report oblrvrous of his statutory
duty under Section 173 of the Code of Crrmmal Procedure. In
Bhagwant Singh's case (supra), the Supreme Court, after examining

at length the provisions of Section 173 of the Code of Cr1m1nal_‘;

Procedure 1973, has held" ' .

"The report may on the other hand state that, in the opinion
of the police, no offence appears to-have been committed
and where such a report has beeni made,.the Magistrate again’
has an option to adopt one of three courses : (1) he may =
accept the report and drop the proceeding or (2) he may *
disagree with the report and taking the view that there is
 sufficient ground for proceeding futher, take cognizance of -
" the offence and issue process or (3) he may direct further
investigation to be:made by the Police under sub- sectron 3)
of Section 156."

In the present case, the Chief Judicial Magistrate, Morena, has
mechanically accepted the report and dropped, the proceedmgs and
the records do not indicate that he h’ts at all applied his mind to.
evidence that was collected during mvestlgatlon for or, agamst 'the
case as stated in the FIR. '

11. The aforesaid judgment of the Supreme Court in Bhagwant Singh
(supra) further lays down the law that when the Magistrate is not
inclined to take cognizance of offence and issue process, the informant
must be given a notice to be heard so that he can make his submissions
to persuade the Magistrate to take cognizance of offence and issue -
process. In fact, Section 173(2)(ii) of the Cr.P.C. itself provides that
the Officer shall also communicate the action taken by him to the
person, if any, by whom the information for committing offence, was
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first given, in such manner as may be prescribed by the State

"Government. In the present case, no communication was made to the

petitioner about submission of the final report either by Police or by
the Magistrate and no opportunity whatsoever has been given to the
petitioner of being heard before final report was accepted. In S.
Papaiah's case (supra), the Supreme Court relying on its decision in
Bhagwant Singh's case (supra), quashed the order of the Magistrate
accepting the final report on the ground that the informant had not

. been given such opportunity of hearing at the time of consideration

of final report. For the aforesaid reasons, we quash the acceptance of
the final report by the Chief Judicial Magistrate, Morena, in this case
and direct him to apply his mind to the material collected in course of
investigation and if he is of the tentative view that the final report is
to be accepted, he will issue a notice to the petitioner giving him an
opportunity of hearing at the time of consideration of final report.

12.  As has been held by the Supreme Court in Bhagwant Singh's case
(Supra), where the opinion of the Police Officer is that no offence
appears to have been committed, the Magistrate also has the option to
direct further investigation to be made by the Police under sub-section
(3) of Section 156. In Kashmeri Devi's (supra), the Supreme Court
after coming to the conclusion that prima facie the Police had acted in
a partisan manner to shield the real culprits and that the investigation
had not been done in a proper and objective manner, neld that in the
interest of justice, it was necessary to get a fresh investigation made
through an independent authority so that truth may be known. In 4jab
Singh's case (supra), the Supreme Court found that a concocted story
had been set out in the affidavits of the respondents and therefore
directed investigation to be carried out by the CBI. But, in the present
case, we are not in a position to form a definite opinion at this stage as
to whether the investigation was biased or was objective. But we have
quashed the acceptence of the final report and remitted the matter back
to the Chief Judicial Magistrate, Morena, to consider the said final
report and if the Chief Judicial Magistrate, Morena, after applying his

April-06.Master
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mind to the materials collected in the course of mvestlgatlon finds
that further 1nvest1gat10n is necessary, -he may also direct further
investigation to be made by the Police under sub-section (3) of Section
156 of the Cr.R.C. .

13.- The petitioner has contended before us that the State Police
cannot be entrusted with the investigation in this case, as the.
investigation already conducted by the State Police is biased. As
discussed above, the statements of all the witnesses who have been

examined in course of. investigation, have been recorded in the course

of investigation. We have already directed the Magistrate to apply
Liis own mind to the said statements and other materials. collected in
the course of investigation and decide whether to accept the final

‘teport or to disagree with the final report and take cognizance of

offence and issue process or direct for investi gation. In case, he' finds
that investigation a}ready done by the State Police is biased.and not
objective or fair, he may direct further investigation by the C.B.I
instedd of by the LocaI Pollce

14. Comlng to the clalm of compensatlon of the petltloner

admittedly the deceased died on account of fire burns that he suffered
while in police custody. Once a person is taken into custody of the
Police, it is responsibility of the Pelice to ensure safety of his life.
While the case of the petitioner is that the Police personnel at the
police station poured inflammable liquid on the deceased and set him
on fire the case as found out in the magisterial inquiry and in the final
report of the Police is thatthe deceased entered into a room
(Malkhana), which was open, poured petrol on himself and set himself
in flames. Even accepting this finding in the magisterial inquiry and in"
the final report, there has been negligence on the part of the Police in
keeping the Malkhana open particularly- when the inflammable
materials were stored .there and is not stopping the deceased from
entering into the Malkhana and-getting the infammable liquid. For
this gross negligence, the petitioner lost his son-and he is entitled to
compensation from the State Government. In Nilabati behera alias
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Lalita Behera's case (supra), the Supreme Court directed the State of
Orissa to pay sum of Rs. 1,50,000/- to the petitioner for the loss of
his son and Rs. 10,000/- by way of costs to the Supreme Cout Legal
Aid Committee. In Ajab Singh's case (supra), the Supreme Court after
having found that the deceased in that case.had left behind his wife

and thiee childrenr aged 7, 4 and 2, years, directed the State of Uttar '

Pradesh to pay compensation of Rs. Five Lakhs to the petitioner. In
this case, there is no material te show that the deceased was miarried
and had children. But the death of the deceased was a loss to the
petitioner. The petitioner has been pursuing this litigation since 1997.
Consid'ering all aspects of the matter, we direct that the State of

Madhya Pradesh will pay compensation of Rs. Three Lakhs inclusivé of ’

.costs of this litigation to the petitioner within two months from the date of

receipt of this order. This compensation is awarded for violation of the
.right to life guaranteed under Article 21 -of the Constitution of India and
" is without prejudice to the right of the petitioner to claim damagcs under
torts in a civil Court.

15.  With the aforesaid directions, the writ petition stands disposed of.
' Petition disposéd of.

ri! NEL MMt
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WRIT PETITION

Before Ms. Justice S.R. Waghmare.

1 March, 2006, .
SAVITA BAI ) o : . ..Petitioner*
CHANDRABHAN DUBEY " . .Respondent

Constitution of India, Articles 21, 227, Civil Procedure Code, 1908
Sections 11, 151 and Hindu Marriage Act, 1955 Section 12—
Divorce Petition-Moral character of wife doubted-suspected
Peternity—Illegitimacy of child—Burden is on the husband—

. Direction to undergo DNA test could be given to lay, to rest the
- unnecessary doubts.

However, since both cases decided by the Apex Court held that the
right of privacy under Article 21 was not absolute and such a direction
Tould“be g'1V3'1-IOL1mx:5-nG-ﬂl€ conclusivonsss or—ine D'\m‘“test and its

‘scientific accuracy; the Respondent is wel] within his rights to ma.k"‘sush\h_\

a demand since the burden to proving the illegitimacyis on the husband
since the presumption under Section 112 of the Evidence Act is in favour
of the child. Section 112 lays down that if the person wds botn during
continuance of a valid marriage between his mother-and any man the
child was born after seven months of maruage the burden is levied on
the husband to prove his case.

Since the matrimonial ties are based on the fundamental rights of
trust and healthy reagard for each others feelings, such a test could also
lay to rest the unnegessary doubts created in the mind of the respondent-
husband. This is one fit case where the Apex Court has directed when
such a direction could be given only in deserving cases and there is
primafacie case in favour of the respondent-husband due to the medical
evidence. I do not deem it fit to interfere in the orders passed by the
Court below since all these aspects have already been taken into
consxderatlon

* W.P. No. 28689/2003. . .. -
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__ [Paras 12 and 14]
~ Sharda v. J.Dimm-mpall relied on. ‘ '

Gautam Kundu v State of West Bengal & anor. 2 Banarsz Das.s' V- .
'Teeku Dutta (Mrs.) &' anor. 3, referred to. . .- °
' Cur. aag; ‘.ﬁtz’jt. .

ORDER ST

ﬂ -' <3

. S.R. WAGHMARE, J; —By this petmon petltloner Smt. Savita Bai has :
challenged the order dated 8.9.2003, passed-by theJInd Additional District ,}
Judge, Gadarwara, District-Narsinghpur i in Civil Suit No. 24- A/2003 N
directing the petitioner to have her son undergo the D N A Test fo-
confirmation of his paternity, N

-5.,___,2. Bnef facts of - the case are that petmoner Smt S'Wlta Ba1 was marr_lféd ‘_ -7
__ .-cusiom and gave bll'th to the Ghlld a.son on 21 11 1996 aftcr a perlod of
* only seven months and doubting the paternity of the ch11d the respondept
Chandrabhan Dubey filed suit for divorce under.Section 12 off the Hlndu CoSTE
Marriage Act stating'that Savita Bai was pregnant prior to the marr1age
and he does not wish to ‘continue with the said alliance. Y

3. The petitioner Smt. Savita Bai filed her writ::n statement. Shri
Chandrabhan Dubey had earlier filed an applicatio.. .cquesting the same ~ °
that the son should undergo the D.N.A. Test, - which was re_]ected by the

Trial Court by order dated 17.3.2001.

4. The written statement was filed by the petitioner. The eVIdence was -
led by both the parties and when the matter was fixed for final arguments,
the respondent Chandrabhan Dubey again moved an application under
Section 151 of the C.P.C. stating that in the light of the judgment of the
Supreme Court in the matter of Sharda v. Dharmpal® whereby the Apex

(1) AIR 2003 SC 3450, (2) 1993 (3).8CC 418, R o U
(3) 2005 (4) SCC 449. . (4) (AIR 2003 SC 3450). - - %
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S

Courthad held that the:‘Matrimonial, Court had-the: Jurlsdlctlon to order 8

. person to uidergo the medical test and such an order did not v1olate the,}

fundamental right of hbert}ﬂunder Article 221. However, theApex Court
cautioned that the Court should exercise:such powers only if, the appllcant\
has strong primafacie case and 1f the person refuses to undergo the med1cal
test, the Court wold be entltled to draw an adverse inference:¥"

el g T N T N N ST TY T ACE W O gp
5. The _appheatlon was‘allowed by the Trial Court on the said basis by
order dated 8. 9.2003 ahd ‘hence the present petition by: Smt: :Savita Bai
onthe grOunds that the Court had already ruled’on'stich an;application on
17.3. 2001 and’ hence the second apphcatlon-was barred by the-principle -
of reSJudlcata Moreover both thé part1es had comluded the1r ev1dence
and the case was hsted for final hearmg and the appl1cat10n Was apparently
malafide. - ' s

.
RN

6. .Counsel for petitionér has also pomted out that in the matter of

Sharda v. Dharmpal (supra) the Court. had cautioned that the power to
grant-such directions for medlcal examrnatlon were to be exerclsed only
when the.applicant'had a strong pnmafacre case and the “Curt had

7. Counsel for respondent ‘Chandrabhan Dubey on the other hand has-
stated that he had filed for divorce mainly on'th¢ ground thiat hé suspected

-the paternity of the child and doubted the:moral character,of; the petitioner-

wife Smt. Savita Bai and hence it was:crucial for himto prove conclusiyely
that the child was not born out of lawful wedlock. Pomtlng out to para
34 of the sald Judgment which states thus R A
. . PRRET T T It

Tn certain cases medlcal ewzammatlon by-the e‘{perts in: thefﬁeld l '

. may not only found to be leading to truth of the matter but: may

-y .+ ,alsoJead-to removal-of mrsunderstandmg between the partles

It may bring the parties to terms

A

nl—f SR
IR YL I SUTR T LICLI T i
8.  Secondly, the Apex Court had:held that no-oii€ ¢dn be compelled to
_give any medical ‘test but‘an adverse inference' carit besdrawny. if fthe‘

respondent refuses to “submit to the medical exainination; —~ ~ -

Jbe ey H
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I . . A sl )
9. . Further relying on Banarsi Dass v. Teeku Dutta (Mrs)' & dnother!,
counsel for respondeit has peinted out.that reiterating the<directions and
the ratio laid down in matter.of Sharda v. Dharmpal (sipra), the Apex
-Court has stated regarding DXN.A. Test thus:- :

"We may-.rerriember that Section 112 of ‘the Evidence Act was
enacted at a time when the modern scientific advanceinénts with _ ‘
deoxyribonucleic acide (DNA) as well as tibonucleic acid (RNA) - v
tests were not even in contemplation of . the legislature. . The result LA
of @ genuine DNA test is said to be scientifically accurate. But I o
- even that is not énough to escape from the conclusivéness of . B
Section 12 of the Evidence Act e.g. if a husband and wife were e -
" living together during the-time of conception but the DNA test"‘ -
revealed that the child was not born to the husband, the
coclusiveness in law would remain irrebutable. This may look
hard from the poifit of ~view of tie-husband “who would be
compelled to bear the fatherhood of u child of which he may be
innocent. But even in such a case the law leans.in favour of the
innocent chiild from being bastardised if his mother and her spous#
were living together during the time of conception. Hence the -~
question regarding the degree of proof of non-access for rebutting oy
the conclusiveness must be answered in the light of what is meant '
by access or non-access as delineated ahove." ’ :

. April-06,Master

10. -'The Court had further directed that bNA Test wr ' not-to be-directed &
. e T e - . . by
as a matter-of routine, it is to be directed only in deserving cases.

11. Whereas, counsel-for pefitionér on the other hand has pointed out
that in the case of Gautam Kundu v. State of West Bengal & Another?

relied upon by the Apex Court in'the mattter of Shardav. Dharmpal (supra), Y
categorically cautioned that the Court must carefully examine as to what ,
would be the consequence of ordering the blood test whether it will have _
the effect of brandinga child as a bastard and the mother as an unchaste -y

* woman and having regard te,{h,e'fliture of the child vehemently submitted
that such directions shotild not be granted in the said case. -

: . v l‘ “' ..-. - . * - _' ’ ) e ' . 1‘;:\9&..
_(‘l) (2005 (4) SCC 449). e R (2) (1993 3 S‘(:JC 418!. W . =
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C e 12, However, since both cases. dec1ded by the Apex Court held that the

right of pnvacy under Article 21 was not absolute and such a direction
could be given looking to the conclusiveness of the DNA test and its
scientific accuracy; the Respondent is well within his rights to make such
a demand since the burden to proving the illegitimacy is on the husband
since the presumption under Section 112 of the Evidence Act s in favour
of the child:"Section 112 lays down that if “the person was born’ during’
continuance of a vahd marriage between his mother and any man the
child was borrn after seven months of marrlage the burden is lev1ed on
the husband to. prove his.case.

1-,3-' In the matter of Sharda v. Dharmpal (surpa), the Apex Court-had -

also observed that if there was a conflict between fundamental rights of '
two parties; that, right which advances public morality would prevail..
Moreover regardmcr the aforesaid two cases, the Apex Court was
considering the apphcatlon under Order’ 32, Rule-15 of the C.P.C.
regarding the soundness of mind. in the matter of Sharda v. Dharmpal
(supra); the case of Banarsi Dass v. Teeku Dutta (supra), pertained to
the issuance if a Succession Certificate and hence in both the ¢ cases the
legitimacy of the child was not involved in the sense of the present case
where the same is the root cause for the divorce petition filed by the
respondent Chandrabhan Dubey and- to bear the fatherhood of such an
illegitimate child is causing a serlous strain on the respondent accordmg
to hlS counsel, ' ’

14, Since, t.héf‘matrimonial ties" are based on the fundamenta] rights of * '
trust and healthy reagard for each others feelings, such a test could also -

lay to rest the unnecessary doubts created in the'mind of the respondent:
husband. This is one fit case where the Apex Court has directed when
such a direction could be given only- in deserving cases and there is
primafacie case in-favour of the respondent-husband due to the medical
evidence. I do-not deem it fit to interfere in the orders passed by the
Court below since aIl these aspects have aIready been taken into
consideration.

-
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15. However, counsel for petitioner has made one last prayer in the
alternative that in case the direction is to be upheld, it be directed that the
petitioner be examined in a Government Civil Hospital and the prayer being
reasonable is accepted. The Trial Court shall direct that the petitioner's
son be examined for the DNA Test in an approved Government Hospital in
accordance with law,

With these directions, the petition is disposed off.
No order as to _costs.
Certified copy as per rules.
Petition disposed of_

AV
™~  (WRID)PETITION

Before Mr. A.K. Patnaik, Chief Justice and
Mr. Justice Dipak Misra.

6 March, 2006.
INDORE DEVELOPMENT AUTHORITY .
ENGINEERS ASSOCIATION ...Petitioner*
V.
STATE OF MADHYA PRADESH & another ...Respondent

Constitution of India, Article 226 and Nagar Tatha Gram Nivesh
Adhiniyam, M.P., 1923 as amended by Act No. 11 of 1991, Sections
47, 76-B (2-4) (2-B), (2-C), (2-D and (6)-Constitutional validity
of-Transfer of officer and servants from one Development
Authority to another—Conditions of service to be regulated not by
consent or contract but by statutory rules to be mae by State Govt.—
State legislature empowered to amend the provisions—BY.

*M.P.No. 3139 of 1992,

i
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Amendmént—Continued eniployment insured'—.f;iability to transfer .
equally applicable to all persons finally absorbed as also to person
appointed after amena’ment—Prows:ons not ultra vires.

" Sub-section (6) of Sect1on 76 B.as amended prov1ded that where "
any person.is finally absorbed in- the Development Authorities Service, ‘
the conditions of service applicable to him shall not be changed to his °

) “dlsadvantage by making them less favourable to- hnn, eXcept that he shall
. be'liable to tranfer from one Development Authonty ‘to. another. Hence h
by 'Act I1 of 1991, oné Development Authorities Serv1ce for the purpose
‘of providing officers and servants to all Development Authormes Service,
- iri the State of Madhya' Pradesh has'been made by thie Legislature and the, -

officers and servants of this Development Authorities Service were liable
10 be transferred from one Development Authority to: another Development
Author1ty in the State of Madhya Predesh The appointment of the officers
and servants of the Indore Development Authonty may have been

‘contractual inasmuch as there may have been offer and acceptance resulting

- " 1ira contract of employment-between the officers and servants and the-
_ ’-Indore Development Authority. But, as indicated above, the appomtment
' of the officers and servants of the Indore Development Authority were

under Section 47 of ‘the Act and the terms and conditions of their -
employmerit were to be govemed by the provisions of: the Act as amended

' from time to time. Onte appointed to-the respective posts and office, the
:rlghts and obligations of .such officers and servants -of the Indore

Development Authority were no longer to be defermined by the consent
of both the parties but by the provisions of the Act as amended from
time to time.

Prior to Act 1991, the ofﬁcers and other servants of the Indore

. Development Authority were also not holding civil posts under the State.

Therefore, they did not enjoythe protection of Article 311 of the
Consntutlon Rather, the officers and servants of the Indore BDevelopment
Authority were appointed under the provisions of the Act and the terms
and conditions of the employment were therefore governed by the .
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provisions of the Act. If the leglslature amended the prov1510ns of the
Actby Act 11 of 1991 so as to provide for constitution of one Development
Authorities Service for the entire State and for transfer of the officers and
other servants from one Development Authority to another Development
Authority, such provisions so long as they are within the competence of
the State Legislature and did not contravene any ‘constitutional provision
‘cannot be held to be ultra vires the Constitution.

Continued employment in Service has been insured by the said sub-
section (5) of Section'76-B as amended by Act 11 of 1991. The provision
in sub-section (6) of Section 76-B for liability-of any such person finally
absorbed in service to transfer from oné Development Authority to another
is equally applicable to all such persons finally absorbed in the Development
Authority Service as also to persons appointed after the amendment to
Section 76-B of the Act by Act 11 of 1991, The said provision thus is not
in any way. dlscrlmmatory and violative of Article 14 of the Constitution.
The provmon in sub-section (6) of Section 76-B as amended by Act 11 of
1991 for transfer of an officer or servant from one Development Authority
to another Development authority cannot also be held to be arbitrary as
any such transfer within the same service is 2 normal term of employment
and the power given to the competent authority to makeé such transfer is to
be exercised bonafide and in the Public interest.

[Paras 6, 8 ‘and 11]

‘Roshan Lal Tandon and another v. Union of India and others', State
of Mysore v. H. Papanna Gowda and another?, Jawaharlal Nehru
University v. Dr. K.S. Jawatkar’, Dinesh Chandra Sangma v. State 6f Assam
and others", Indore Nagar Nigam Karmachari Congress and another v.
State of Madhya Pradesh and another’; referred to.

Kz"shore Shrivastava, . Senior Adv. with R‘ Dharmadhikari, for the
petitioner. .

(1) ALR. 1967 5.C. 1889. (2) 1970 (3) S.C.C. 545, (3)ALR. 1989 58.C. 1577.
(hALRI9788.C. 17, {5) 1998 (1) M.P.L.J: 449, .

(23
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Sanjay Yadav, Dy AG for the respondent No.l. /State
Cur. adv valt.

O o
The -Order of - the Court was delivered., by -
A.K. PatnaIk, CHier JusTicE:—In this Writ Petition, the petitiorier has
challenged the provisions of sub-sections (2-A), (2-B), (2-C), (2-D) and
sub-section (6) of Section 76-B of the Madhya Pradesh Nagar Tatha
Gram Nivesh Adhiniyam, 1973 as amended by Act 11 of 1991 as ultra-

vires and unconstitutional.

2. TheTelevant facts are that the petitioner is an Association of officers/
employees of Indore Development Authority. The Indore Development
Authority was constituted under Section 38 of the Madhya Pradesh Nagar
Tatha Gram Nivesh Adhiniyam, 1973 (for short 'the Act’ ). The Indore -
Development Authority appointed various officers- and servants under
Section 47 of. the Act. The Act was amended by Act No.4 of ' 1983
introducing a new Chapter IX-A on Development Authorities Services.

. Section 76-B in the said new Chapter IX-A provided for constitution of

Development Authorities-Service. The Government of Madhya Pradesh

in exercise fo its powers under sub-section (2) of Section 76-B of the

Act introduced by Act No.4 of - 1983 framed the Madhya Pradesh
Development Authorities Services (Officers and Servants) Recruitment ‘
Rules, 1987 (for short 'the 1987 Rules"). The validity of the 1987 Rules
was challenged by the petitioner in M.P. No. 225/1989. During the
pendency of the said M.P. No. 225/1987, the Act was further amended
by ActNo.11 of 1991 amending Sections 46, 47, 48, 67 and 76-B of the
Act and inserting a new Section 76-BB’in the Act. By order dated 19*
January, 1996, the High Court dismissed the M.P.-No. 225/1989 on the
ground that it has become infructuous in view of amendment introduced
by ActNo.11 of 1991 and the petitioner had not challenged the prov1swns
of the Act as amended by Act No. 11 of 1991
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3. . The petitioner filed this writ petition under Article 226 of the
Constitution challenging the validity of the provisions of Section 76-B of
the Act as amended by Act No.11 of 1991 which inter alia provided for
transfer of officers and servants from one Development Authority to
another. In accordance with the said provision, several employees of Indore
Development Authority were transferred to other Development Authorities
by the State Government by order. dated 30.7.1992. On 17.9.1992, the
Court while admitting the writ petition, stayed the operation of the order
dated 30.7.1992 until further orders in so far as it related to the employees
of the Indore Development Authority. Thereafter, by judgment dated
26.9.1996, the writ petition was dismissed. The petitioner carried the matter
to Supreme Court and by order dated 22.9.1997 passed in Civil Appeai
No. 6572/1997, the Supreme Court set aside the aforesaid judgment dated
26.9.1996 and remitted the matter to this Court for consideration regarding
the validity of the provisions of Section 76-B as amended by Act No. 11
of 1991. :

4.  Mr. Kishore Shrivatava, learned counsel for the petitipner, submitted
that sub-section (6) of Section 76-B of the Act provided that the conditions
of service applicable to a person finally absorbed in the Development
Authorities Service applicable to him before his absorption, shall not be
changed to his disadvantage by making them less favourable to him, except
that he shall be liable to transfer from one Develr ment Authority to
another. He argued that the provisions of sub-section (6) of Section 76-
B making such person absorbed in the Development Authorities Service
liable to transfer from Indore Development Authority to other Development
" Authority has the effect of changing the employer of such person without
his consent. He submitted that in Roshan Lal Tandor and another v. Union
of , India and others', the: Supreme Court has held that the origin of
Govérninent service may be contractual but once appointed to his post or
office the Government servant acquires a status. He argued that this status

(1) AIR 1967 SC 1889.

PO
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of a Government servant cannot be terminated even by an Act as has
been held by the Supreme Court in the State of Mysore v. H Papanna
Gowda and another etc.,'. He further argued that in Jawaharlal Nehru
University v. Dr. K.S. Jawatkar?, the Supreme Court found that the contract
of employment was entered into between Jawaharlal Nehru University
and Dr. K.S. Jawatkar and the Supreme Court held that no law can convert
it into a contract of employment between Manipur University and Dr.
K.S. Jawatkar without simulataneously making it, either expressly or by
necessary implication, subject to consent of Dr. Jawatkar. He vehemently
argued ‘that since sub-section (6) of Section 76-B as amended by Act
No.11 of 1991 provides that a person absorbed in the Dévelopment
Authority Service shall be liable to transfer from one Development
Authority to another, the said sub-section (6) is infact changing the contract
of employment of such person from one between the Indore Development
Authority and such person to one between the Development Authority to
whom he is transferred and such person. ' ~ ‘

5. Mr. Sanjay Yadav. learned Deputy Advocate General of State of
MP, on the other hand, submitted that once it is conceded that employment
of a Government servant is a matter of status and not of contract even
though it may have originated by a contract, the rights and obligations of
a Government servant aré no longer governed by the consent of parties
but by the Act and Rules under the Act made by the legislature or the rule
making authority respectively. In support of this submission, he relied on
the decision of the Supreme Court in Roshan Lal Tandon v. Union of
India (supra) and Dinesh Chandra Sangmav. State of Assam and others®.
Mr Yadav further submitted that in ndore Nager Nigam Karmachari
Congress and another v. State of Madha Pradesh and another®, a Full
Bench of this Court has held that the decision of the Supreme Court in
Jawaharlal Nehru University v. Dr. K.S. Jawatkar (supra) did not apply
to a case where there is no transfer of employment but only transfer for a

(1) 1970 (3) SCC 545. (2) AIR 1989 SC 1577.
(3} AIR 1978 SC 17. (4) 1998 (1) MPL]J 449,
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temporary period of an employee from one Municipal Corporation to

another Municipal Corporation.

6. The contention of the petitioner is that there was a contract of
employment between the Indore Development Authority and its officers
and servants but this contract of employment is sought to be changed to a
contract of employment between other Development Authorities in the
State of Madhya Pradesh and the said officers and servants without their
" consent by providing in Section 76-B as amended by Act 11 of 1991 that
such officers and servants of Indore Development Authority shall be liable

to transfer.to other Development Authorities in the State. This contention,

in our considered opinion, is wholly misconceived. It is not disputed that
such officers and servants of the Indore Development Authority were
appointed under Section 47 of the Act. Section 48(2) of the Act as it stood
before its amendment by Act 11 of 1991 provided that the State Goverment
may make rules in respect of recruitment, qualifications, appointment,

-

scale of pay,leave, leave allowance, pension and other service conditions '

‘of the Chief Executive Officer and other officers and servants. The other
conditions of service of the officers and servants of' the Indore
Development Authority thus were to be regulated not by consent or coitract
but by statutory rules to be made by the State Government. But, the State
Legislature was empowered to amend the provisions of the Act. By Act of
11 of 1991, the State Legislature inter alia amended the provisions of

" Sections 47, 48 and 76-B of the Act. The said Secuons 47, 48 and 76-B

as amended by Act 11 of 1991 are quoted hereinbelow:

47. Other Officers and servants. Every Town and Country
Development Authority may have such other officers and servants
as may be necessary and proper for the efficient discharge of its
duties. Appointments to the post of officers and servants, included
in the State cadre mentioned in Section 76-B of the Development
Authority Services shall be made by the State Government and
appointments to the posts of offficers and servants included in
the local cadre in the said Services shall be made by the concerned
Town and country Development Authority:

B
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Provided that no post shzgll be created in any authority save
. with the prior sanction.of the State Government.

-48. Condition of Service of Executive Officer and other
Officers and Servants. The Chief Executive Officer appointed
under Section 46 and other officers and servants appointed under
Section 47 shall work.under he 's'upe'ri'ntendance and control of
the suthority subject tothe provisions of the Act and the rules."

.*76-B. Constitution of Development Authorities Service

e . - Ete.(1) With efféct from such date as the State Government may,

: by notification, appoint in this behialf, there shall be constituted

the Development Authorities Service for the purpose of providing

officers and servants to-all Development Authorities in the State.
The Development Authorities Service shall consist of-

(&) cadre to Deve“l_(’)prqqht Administrative officers; ’
(b) cadre of Development Engiﬁeers;
"(c) cadre of Developnient Planning Officers.

(d) Such other cadres 'to be determined by the functions entrusted to
the-officers included in the cadre for carrying out the purposes of
-this Act, as the State Government may by notification specify. Each
. cadre shall consist of- .

(i) the State Cadre.
{ii) the Local Cadre.

Edch State cadre and each local cadre shall have such grades
and such number of posts with such designations as the State
Government may, from time to time, by notification, specify.
Appointments to posts in the grades included in the State cadre
- shall be made by the State Government and the posts in the grades
* included in the local cadre shall be made by the Development ~
Authority concerned.

(2) The State Government shall make rules for regulating the
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recruitment and the conditions of service of persons appointed
to the Development Authorities Service, and such rules may
provide for exercise of the powers by such authorities including
the Development Authorities as may be speciﬁed therein.

(2-A) The salary, allowances, gratuity, anmuty, pensmn and other
payments required to be made to the persons appomted to any
- post in the Development Authorities Service in accordance with
the conditions of their service shall be a charge on the fund of
Development Authonty concerned : )

Provided that in the event of transfer of a person from one
Development Authority to another, the Development Authority
concerned shall be liable to contribute towards aforesaid payment
in such proportion as the State government may prescribe. '

(2-B) A person appointed to a post in'a'grade in a cadre of the
Development Authority Service shall be transferable from one
Development Authority to another Development Authority to the
the same posts in the same grade in the same cadre or on promotion
to a higher post in the same grade or a higher cadre.

(2-C) The State Government may transfer any person appointed

to a post in the Development Authority sérvice either in the State
" Cadre or local cadre from one Development Authority to another
Development Authority;and it shall not be necessary for the State
Government to cohsult either the Development Authority orthe
officer or servant concerned before passing the order of transfer.

[2006

Indore Development Authority Engineers Assocmtton V. State of

(2-D) Where the officer or servant tra‘nsferred under sub-section

(2-C) belongs to local cadre, he shall,-

(i) have h'is.lie,n on the post held i.e. inthe parent
Development Authority;

(if) not be put to disadvantageous position in respect of -
allowances which he would have been entitled had he” -
continued in the parent Development Authority;

r
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(iti) be entitled to deputatlon allowance at such rate asthe -

State Government may, | be general order determlne

(1v) be governed by such other terms. and condmons
including disciplinary control as the State Govemment may,
"by general or specnal order, determme :

(3) The power to make rules conferred by sub- section-(2) shall -

include:power to give retrospectlve effect from a date fiot earlier

- than the date appointed under sub<secétion (1) to the rules orany

of them but noretrospective effect shall be given to any rule'so

. as to prejudicially affect the interests of any person to whom

: such rules may be appllcable

. (4) Allrules made. under this sectlon shall be laid on the table

w o

A plam readmg of Sections 47 and 76-B as amended would show that a

of the Legislative Assembly

(5) “The person holdmﬂ the post of Chief Executive Ofﬁcer or
the persons holding the-posts of other, officers, and servants

' specified.under sub- sectipn’ (1) on thé date appointed under the
- said sub- section (1), if, confirmed, ifi the said posts before the

19th November, 1982 shall be permanently absorbed and
included in the Developrient Authorities Service. The remaining
persons holding the aforesaid posts on the'said date may, if found
suitable after followmg suchprocedure :a$ may be prescrlbed
be absorbed in the service either provrslonally or finally. If any

. person is riot,absoibed finally in the service, his services shall
‘be:liable to be terminated atany time on payment of ong. month'
'salary last drawn by him. -

«(6) Where any person referred to in the aforesaid sub section is

finally absorbed'i inthe service as provided therein, the conditions
of service applicable to him immediately before his absorption,
shall not be changed to his disadvantage by making them less
favourable to him, except that he shall be liable to transfer from

: one Development Authorlty to another
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Development Authority Service was contemplated for the purpose of
providing officers and servants to all Development Authorities in the
State.Section 48 as amended prov1ded that officers and servants appointed
" under Section 47 shall work under the Superintendence and control of the
authority "subject to the provisions of the Act and the Rules”. The proviso
to sub-section (2-A) of Section 76-B as amended, provided that in the
event of transfer of aperson from one Development Authority to another,

the Development Authority concerned shall be liable towards payments of
salary etc. in such proportion as the State Government may prescribe. Sub:
section (2-B) of 'Section 76-B as amended provided that a person appointed

to a post in a'grade in a cadre of Development Authority service shall be

transferable from one Development Authority to another Development
Authority to the same posts in the same gradé in the same cadre. Sub-
section (2-C) of Section 76-B as amended provided that the State
Government may transfer any person appointed to a post in the
Development Authority service either in the State Cadre or local cadre
from one Development Authority to another Development Authority. Sub-
section (5) of Section 76-B as amended provided that persons holding the
posts of officers and servants specified under sub-section (1) on the date
appointed under the said sub-section (1) in the said posts before the 15th
November, 1982, shall be permanently absorbed in the Development
Authority Service. Sub-section (6) of Section 76-B as an-2nded provided
that where any person is finally absorbed in the' Development Authorities
Service, the conditions of service applicable to him shall not be changed
to his disadvantage by making them less favourable to him, except that he
shall be liable to tranfer from one Development Authority to another, Hence,
by Act 11 of 1991, one Development Authorities Service for-the purpose

of providing officers and servants to all Development Authorities Service |

in the State of Madhya Pradesh has been made by the Legislature and the
officers and servants of this Development Authorities Service were liable
fo be transferred from one Development Authority to another Development
Authority in the State of Madhya Predesh. The appointment of the officers

and servants of the Indore Development Authority may have been .

“é;:q-'
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contractual 1nasmuch as there mayhave been offer and acceptance resultmg
ina c;ontract_ of employment between the officers “and servants and the
Indore-Development Authority. But, as indicated above; the appointment
of the officers and servarits of the Indore: Development Authority were
under Section 47 of the Act and the terms and conditions of their -
employment were to be governed by the provisions.of the Act as amended

from time to time. Once appointed to.the respective posts.and office;, the

rights and, obligations of such officers and servarts of the Indore
Development Authority. were no longer to be: detérniined by the consent

of both the _parties but by the prov1s1ons of  the Act as amended from-
o time to tlme - :

7. In Rashan Lal Tandon v. Umon of Indta (Supra) “the Supreme

. Court held

Y i§ true: that the origin of Government servrce is contractual
There is-an offér and acceptance 'in ‘every case. But once .
appointed to his post or office the Government sérvant acquires -

_ .astatus and his rights and obllgatlons are no Iongggdetenmned
" by consent of both parties, ‘but bx statute or statutogg rules . -

‘which:may be framed and altered umlaterallv by the Government
In other words, the legal posntlon of a Government servant is
. more one of status than of ‘contract. The hall-mark of status is:
theattachment toalegal relationship of rights and- dutles lmnosed
by the public law and not by mere agreement of the parties The
. emolumentof the Government sérvant ard his terms ‘of sevnce
are governed by statute or statutory rules which may “be'
unilataraliy altered by the Government w1thout the eonsent of -
the employee. It is true that Article 3 11 imposes constltunonal
restrictions upon the power of removal granted to the Presrdent
and the Governor under Article 310: Butitis obv;ou% that the
. relationship between the' Government-and its”ser_\féin‘ti,is not like
an ordinary contract of service between.a master and servant..
The legal reltionship is something entu:ely differerit, something
in the nature of 'status. It is much more than'a purely cortractual
" relationship voluntarily entered into' between the partles The
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duties of status are fixed by the law and in the enforcement of
these duties society has an interest. In the language of
jurisprudence status is a condition of membershipof a group of -
which powers and duties are exclusively determined by law and-
not by agreement ‘between the partres concerned "

I

' (émphasis supplred)

In Dinesh Chandra Sangamav. State of Assam the Supreme Court

after quoting the aforesaid observations'i 1n Roshan Lal Tandon v. Union of -

India, has held that the conditions of service are regulated by statute s

‘made under Article 309 of the Constitution. li the present case, officers

““and servants appointed by the. Indore Development Authorlty under the L

Act are not Government servants and therefore the:provisions of. Artlcles

iy

N

__k3 09,310 and 311 of the Constrtutron do not apply, ‘but the’ legaI position ‘
"'remams the .same that oncé the officers‘and servants are appomted the

terms and conditions of their employment are: nut governed by contract )
and consent of the parties but regulated by the statute under wh1ch they .

“are appomted and: such statute can be amended umlaterally by the__.

: 'hleglslature P CoW e s ;-A;.;,ﬂ.

. 8—.' : In State of Mysore v.H Papanna Gowda etc (Supra) (crted by Mr "

'!Klshore Shrivastava), H. Papanna Gowda, was' appomted on 7.1.1959 as

“an Agricultural Demonstrator’in the Mysore €ivil Qervme and hrs‘f

’appomtment was regularised after he was selected by the Public’ Service!

Commission on 27th August, 1959. By- order dated 4.4. 1964 he was

) transferred and poted as.a Chémical Assistant-of the Sugarcane. Reserch oo
Station, Mandya in the Department of Agrrculture “The State Leglslature o

then endéted the University of Agriculture Science Act, 1963 which.came
into force on 24.4.1964. Under sub-section (4) of Section 7 of the said
. Act, the control and management- of reserch and educational institutions

of the Department of: Agriculture, the Department of Animal Husbandry- «

and the Department of- Fisheries were to, be transferred to the University:

of Mysore as and from such date as the State Govemment by,order specrfy -
Sub Sectlon (5) of. Section 7 provrded that every person employed in -~



-y, A

S~ LA
i St

] B L Nt
. - . PR 3
’ . viate, *

2006], : .MADHYA PRADESH“SERIES‘-‘,"-‘_ . 537

P

Indore Development Authority Engmeers Assoczanon V. S'ate of
) " Madhya Pradesh 2006

every college under sub-section (1) or any of the institutions in sub-
section (4) immediately before the appointed day or the date Specified in
the order under sub-section (4), as the: case may be, s shall,.as from the

g appomted day or the specified date, becoine an employee of the University

on such terms and conditions as may be determined by the State
Government in consultation with the Board of Regents Qf the Un1ve151ty
By notlﬁcatlon dated 29.9.1965, the control and management of a large
number of research and educational institutions were transferred to the

" University with effectfrom 1.10.1965 and the Agricultural Research.

Institute, Mandya where H. Papanna Gowda was workirig was one such
institution. Not liking the change of his future prospects, as a result of
the notification trasferring the control and management of the conirol
and management of the Agriculture Research Institute, Mandya to the

_University, H. Papanna Gowda filed a Writ Petition seekirg a declaration

that sub-sections (4) and (5) of Section 7 of the said Act were invalid

‘and for a further declaration that he be continued as eivil servant under

the Sate Government. The argument putforth on behalf of H. Papanna
Gowda was that he had been removed from a civil post under the State in

-contravention of thie provisions of Article 311 of the Constitution. The

Supreme Court held that for better or for worse, the notification resulted
in extinction of the Status of H.-Papanna Gowda as a civil srvant and

. confirmed the judgment of the High Court allowing the.writ petition. In

the aforesaid case of State of Mysorev. H. Papanna Gowda etc (Supra),
H. Papanna Gowda was. a member of the civil service of the State and
lield a civil post under the State and he could not be removed except in
the manner provided in Article 311 of the Constitution. Since he was
sought to be removed from the civil post under the State incontravention

. of Article 311 of the Constitution, the Supreme Court held that the

notification resulted in extinction of status as civil servant in contravention

Iof the provisions of Article 311 of the Contitution. But, in the present

case, the officers.and other servants of the Indore Development Authority
were not members of the civil service unde the State prior to.amendment

of 1991. Prior to Act 1991, the officers and other servants of ‘the Indore
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Development Authority wer_e also not holding c1v1‘1 posts under:'the State.
Therefore, they did not-enjoy the protection of Article 311 of ‘the
Constltutlon Rather, the officers and servants of -the Indore Development

Authority’ were appointed under the provisions of the Act and the, terms .

and condltlons of the employment were therefore governed by the provisions

Cof the Act It the leglslature amended the provrstons of the Act by Act11-

- of: 1991 so asto provrde for:constitution of one Development Authorltles

Servwe for the entire State and for transfer of the officers and other servants =
from one. Devel()pment Authorlty to another Development Authority, such |
- provisions so Iong as they are within the competence of - ;the State" :
Leg1slature and did not contravene any constltutlonal prov1sron cannot be S

-held to be ultra vires the Constltutlon

. 9 In Jawaharlal Nehru Umverszty v. Dr. K S Jawatkar (Supra) (c1ted‘ :
" by Mr. Kishore Shrivastava), Dr. K.S. Jawatkar - was offered the post of

Asstt. Professor in the Political Science Division at the Centre of Post-
' gradute’ Studies of the J awaharlal Nehru University-at Imphal for a period
of two.years'by-letter dated 21st March, 1979 of " the Jawaharlal Nehru
Umversny and in accordance with the terms mentioned in the sald letter
dated:21st March, 1979 of J awaharlal Nehru University, Dr. K.S. Jawatkar

joiried as Asstt. Professor, Thereaftér, he was appointed as Asst. Professor.

~ bya resolution of the Jawaharlal Nehra Umver51ty dated 29.10:1979 on
regular basis with effect from the date of his initail -appointment i.e.
'29.8.1979 and he was also cohfirmed with- effect from that date.In 1980,
the Imphal Centre was transferred from Jawaharlal Nehru University to
the Manipur Umversrty and the Syndicate of the Manipur University passed

a resolution o'n 19th December; 1980 detailing the terms for he terasfer fo

the Centre to the Manipur University and the Manipur Governnient

requested the Jawaharlal Nehru University for transferring the Centre. The

Jawaharlal Nehru Univereitv by its resolution dated 3rd February, 1981
accepted. the proposal and authorised the Vice-Chancellor to transfer the
‘Centre to the Manipur University. Dr. K.S. Jawatkar filed a writ petition

 on 22.5.1982 in the Delhi High Court praying for quasing of the said”
resolution of . the Jawaharlal Nehru University dated 3rd February, 1981
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. " transferring his services to the Manipur University. The learned single
_ Jadge of the Delhi High Court held that Dr. K.S. Jawatkar was confirmed

as Asstt. Professor in the employment of Jawaharlal Nehru University in
its Imphal Centre and was entitled to continue in service until he attained
the age of .60 years and as his services were not specifically terminated,
he is deemed to continue in the service of Jawaharlal Nehru University.
The Division Bench of the Delhi High Court upheld the said view of the
learned single Judge that the services of Dr. K.S. Jawatkar could not .
stand automatically transferred froni the Jawaharlal Nehru University to
Manipur University by operation of law. The Jawaharlal University carried
the matter to Supreme Court and the Supreme Court held that there can
be no doubt whatever that Dr. Jawatkar continued to be employee of
Jawaharlal Nehru University and his employment could not be trasferred
by the Jawaharlal Nehry University to the Manipur University without his
consent notwithstanding any statutory provision to that effect whether in
the Manipur University Actor elsewhere. The Supreme Court observed

“that the contract of service entered into by the Dr. K.S. Jawatkar was a

contract with Jawaharlal Nehru University and no law can convert that
contract into a contract between Dr. K.S. Jawatkar and the Manipur
University without simulaneously making it either expressly or by necessary
implication subject to the consent of Dr. K.S. J awatkar.

"10. The facts of the present case, on the other hand are entirely different

from the aforesaid case of Jawaharlal Nehru University v. Dr. K.S.
Jawatkar and others (Supra). In the said case of Jawaharlal Nehru
Univetsity v. Dr. K.S. Jawatkar and others, the terms and conditions of

- the employment of Dr. Jawatkar were not sought to be altered by

Yr
\ -

amendments to the Jawaharlal Nehru University Act. The provisions of
the Jawaharlal Nehru University Act were not being amended so as to

~ provide for transfer of the employees of the Jawaharlal Neharu University,

but the contract of employment was sought to be substituted by another

contract of employment between Manipur University and Dr. K.S.
Jawatkar which was not possible under law without the consent of - both
the parties including Dr. K.S. Jawatkar. In the present case, the officers

{
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and other servants of the Indore Development Authority were appointed
under the Act and the terms-and conditions of their employment were
governed by the provisions of the Act. The Legislature which had made
the Act had the legilative competence to amend the provisions of the Act
so as to alter the terms and conditions of the employment. The officers
and other servants of the Indore Development Authority at the time of

the their appointment under the Act were very much aware tHat the terms

of their employment could be altered by amendments under the Act by the
legislature. Under Articles 245 and 246, the power of the State Legislature
to make any law or amend any law on matters enumerated in list II or the

Seventh Schedule of the Constitution is only subject to the provisions of .

the Constitution. So long as the amendments made to the Act by the State
Legislature were within the power of the State Legislature and were not
in contravention of any provision of the Constitution, such amendments
cannot be held to be invilid. Thus, the Act 11 of 1991 amending the
provisions of the Act so.as to provide for one Development Authorities
Service and for transfer of the officers and servants working in one
Development Authority to another Developement Authority cannot be held
to be invalid so long as the said Act 11 of 1991 is within the powers of the
State Legislature and is not in contravention of the prov151ons of the
Constitution.

11. Mr. Kishore Shrivastava, learned counel for the prtitioner submitted
that the provisons of Section 76-B of the.Ac¢t as amended by Act 11 of
1991 in so far as it provides for transfer of officers and servants of the
Indore Development Authority to other Development Authority is violative
of 'Articles 14 and 19(1) (g) of the Constitution. We fail to see as to how
the provisions of Section 76-B as amended-by Act 11 of 1991 violates thé
rights-of any officer or servant of. the Indore Development Authority to
carry on any occupation guaranteed under Article 19(g) of the Constitution,
Infact; by the provisions in sub-sections (5) of Section 76-B as amended
by Act 11 of 1991, persons holding the post of Chief Executive Officer or
the posts of other officers and servants under the Indore Development
Authority if confirmed before 19th November, 1982 have been permanently

—n

»
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absorbed and included in the Development Authorities Service and the
remaining persons holding the aforesaid posts if found suitable would
also be absorbed in the service either provisionally or finally. Hence, their
continued employment in Service has been insured by the said sub-section
(5) of Section 76-B as amended by Act 11 of 1991. The provision in sub-
section (6) of Section 76-B for liability of any such person finally absorbed
in service to transfer from one Development Authority to another is equally .
applicable to all such persons finally absorbed in the Development
Authority Service as also to persons appointed after the amendment to
Section 76-B of the Act by Act 11 of 1991. The said provision thus is
not in any way discriminatory and violative of Article 14 of the
Constitution. The provision in sub-section (6) of Section 76-B as amended
by Act 11 of 1991 for transfer of an officer or servant from one
Development Authority to another Development authority cannot also be
held to be arbitrary as any such transfer within the same service is a normal
term of employment and the power given to the competent authority to”
make such transfer is to be exercised bonafide and in the Public interest.

12. In Indore Nagar Nigam Karmachari Congress v. State of Madhya
Pradesh (Supra), sub-sections (5) & (6) of Section 58 of the M.P.
Municipal Corporation (Amendment) Act, 1982, providing for transfer
on deputation of any officer or servant of a Municipal Corporation
carrying a maximum scale of Rs. 400/- to any other Municipal Corporation
were challenged and a Full Bench of this Court repelled the said challenge
and held that the said sub-sections (5) & (6) of Sections 58 of the aforesaid
Act were within the competence of that State Legislature and did not
violate the provisions of Articles 14 & 16 of the Constitution and also
did change the contract of employment of the employees of the Indore
Municipal Corporation.

13. We therefore hold that sub-sections (2-A), (2-B), (2-C), (2-D) and
sub-section (6) of Section 76-B of the Act as amended by Act 11 of
1991 are valid and constitutional and accordingly dismiss the writ petition
and vacate the interim order dated 17.9.1992. Considering the facts and
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circumstances of the case,the parties shall bear their own costs,

Petition dismissed

WRIT PETITION

Before Mr. Justice Arun Mishra and Smt. Justice Manjusha Namjoshi.

. 29 April, 2006.
M/S. VINDHYACHAL DISTELLARIES PVT. LTD. ...Petitioner*
V. : '
STATE OF M. P. and others ...Respondents

Constitution of India, Article 226, Finance Act, 2005, Section 65 (76-b)
and Central Excise Act, 1944, Section 2(f)—Bottling and packaging
of country spirit by distillersfor supply through bonded warehouse
to retail sale contractors—The process is packaging activity and
not manufacture—While packaging it is service which is provided—
Service part of activity which.is being taxed is independent from
process of manufacture—Service provider can pass on the liability
of service tax to the retail contracto¥

During the process of converting the rectified spirit into potable spirit
plain/spiced.country, the said rectified spirit do not undergo any change.
Only strength of the rectified spirit is reduced by adding water to make it
fit for human consumption, colour and essence is also added in case of
spiced liquor. In the bottling plant the said plain/spiced country liquor is
filled into glass bottles of different volume and sealed with pilfer proof
caps and lables of standerd paitern and specifications, as prescribed by the
Excise Commissioner are pasted/affiixed on the bottles to make country
liquor ready for supply at warehouse. The purchaser/contractor pays excise
duty @ 115 per proof liter through challan, in the treasury. On presenting

* W.P.No. 2346 of. 2006,
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the challan to the Warehouse Officer, permit is issued to the contractors
for taking delivery of country liquor in sealed bottles of various volume,
from the distillers/bottlers. S

Only the service was to be provided for the purpose of packaging,
which was controlled under the condition of tender notice and saparate
charges were paid for bottling, labeling and sealing, which was not forming
part of the price of the country spirit. For country spirit saparate bills
were raised and for the aforesaid part of packaging service charges were
prescribed and there were service obligations to be carried out in the form
of bottling while undertaking the packaging activity. There was obligation
to reuse the bottle offered by the contractors. The entire mechanism leaves
no room for any doubt that it was packaging activity, which was clearly a
service activiry under Section 65(76-b) not process of manufacture as
defined in Section 2(f) of the Central Excise Act.

In our opinion, merely by providing service for bottling a new
commodity, does not come into being new article, it is clearly a service
provided. Manufacture is complete as soon as by the application of one
or more process, the raw material undergoes some change. The moment
there-is trasformation into a new commodity commercially known as a
- Separate and distinct commadity having its own character and use,
'manufacture' takes place. o ’

It is open to the Central Excise to recover the service tax from the
service provider under Section 65(76-b) on the packaging activity as
inserted by Finance Act, 2005 and service provider<can pass on the liability
to the retail contractors.

[Paras 14, 16 and 22]

I'N. Kalyana Mandapam Associationv. Union of India and others";
relied on.

(1) (2004) 5 5.C.C. 632.
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India Cement Ltd. v. State of T.N.\, Sudhir Chandra Nawn v.
WTO?, Asstt. Commr. of Urban Land Tax v. Buckingham & Carnatic
Col, Ltd.? Second Gift Tax Officer v. D. H. Nuzareth®, Union of India
v. Harbhajan Singh Dhillon’, Bhagwan Dass Jain v. Union of India®,
Western India Theaters Ltd. v. Cantonment Board, Poona’ Doypack
Systems (P) Ltd. v. Union of India®, Collector, Central Excise, Bombay
v. S.D. Fine Chemicals Pvt. Ltd.® Collector of Central Excise,
Hyderabad v. M/s. Jayant Oil Mills Pvt. Ltd.", Aditya Mills Ltd. v.
Union of India", Collector of Central Excise, Madras v. M/s Kutty
Flush Doors and Furniture Co. (P) Ltd.'* Som Distilleries & Breweries
Pvt. Ltd. v. State of M.P. and another®, Laghu Udyog Bharati and
another v. Union of India and others', Ashirwad Ispat Udyog and others
v. State Level Committee and others'; referred to.

Kunal Tahkre and Akshat Sharma, for the petitioncr

Dharmendra Sharma, Addl. Solicitor General with O.P Namdeo GA
for UQI, Commissioner, Central Excise.

Sanjay Yadav, Dy AG, for the State of M.P.

H.S. Shrivastava, Sr. Counsel with- Girish Shrivastava and Vt_/ay
Raghav Smgh Adv,, for the Intervenors.

Cur. adv: vult.

ORDER

The Order of the Court was delivered by

ARUN Misura, J:-In these writ petitions the question involved is
whether service tax on packaging i.e. bottling and Iabeling of liquor,

(1)(1990) 1 S.C. C. 12. (2) A.LR. 1969 S.C. 59.

(3) (1969) 2 5.C.C. 55, SCR at p. 278, S.C.C. p. 63, para 4. {4) (1970) 1 S.C.C. 749.

(5) (1971)28.C.C. 779, at p. 792: (6) (1981)2 5.C.C 135.

(7) ALR. 1959 §.C. 582, SCR at p. 69. (8) (1988) 2 S.C.C. 299, at p. 302. (9)
(1995) Supp. 2 $.C.C. 336. (10) (1989) 3 S:C.C. 343.

(11) (1988) 4 8.C.C. 315, (12} ALR. 1988,

(13) 1997 (1) IL1319. -(14)(1999)6 S.C.C. 418,
(15){1999) 32 VK.N. 65. )

.
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can be exacted from the distillers and whether they can pass on this
liability to the contractors obtaining the supplies from them.

2. The petitioners are distillers/retail contractors, licence has been

granted for supply of country made liquor for the warehouses situated in
various districts of the State of Madhya Pradesh to distillers. The retail
contractors take supply from the distillers under the terms of’ CS-Ilicence
issued to distillers and CS-II licence issued to the retail contractors. The
distil‘ler is entitled to receive the cost.price of liguor frq_m the Government
and the sealing and bottling charges from the retail contractors, The retail
contractors are required to deposit the bottling and sealing charges in

advance before lifting the country liquor from the warchouse. Licence (P-

3) was issued to M/s Vindhyachal Distilleries Pvt. Ltd. (in W.P. No. 2346/
2006). . i S )

3. It is further averred that on 16.6.2005 Section 65(76) (b) of the
Finance Act, 2005 was amended and "Packaging Activity" was also brought
within the ambit of service tax. On 9™ September, 2005, the Commissioner,
Custom.and Central Excise, Indore wrote letter (P-4) to the Excise

.Commissioner, M.P. It was clarified that under Section-65 (76)(b) inserted

by the Finance Act 2005, the service tax was imposed w.e.f. 16.6.2005.
The Excise Commissioner directed as per letter (P-3) dated 13.9.2005 all
the distillers/service providers to get themselves registered with department
of Excise and to pay the service tax @ 10.2 % on packaging/sealing
charges of Rs.2.25 per bottle.

4. The petitioner M/s Vindhyachal Distilleries Pvt. Ltd. got the
registration certificate (P-6) under Section 69 of the Finance Act. After
registration the distillers demanded the service tax @ 10.2 % on the
packaging/sealing .charges of Rs. 2.25 per bottle from the retail
contractors, same was disputed by them. There was some conflict of

“opinion as apperent from letter (P-7) dated 27.9.2005, however,

clarificatory letter (P-8) was issued on 27t September, 2005 by the Excise
Commissioner, M.P. Gwalior, it was explained that service tax was an
indirect tax and though the liability of payment of the same was on the
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distillers i.e. the service provider but the same could be passed on to the
retail contractors. The retail contractors could also pass it on to the actual
consumers. One Shri Akhilesh Rai filed a writ petition without impleading
M/s Vindhyachal Distilleries Pvt. Ltd. and injunction was granted. Suit
was also filed, filing of suit was suppressed, an order (P-11) was passed in
" W.P.No. 13906/05, 14045/05, 13052/05, in which this Court held that
service tax'_was to be reliezed by the Central Excise Department from the
service provider, however, distiller (service provider) was given liberty to
- seek appropriate remedy as may be available in accordance with law.
Whether service tax could be passed on, was not adjudicated upon. It is
submitted that distiller hasa right to pass on the service tax to thp retail
contractors. Service tax by nature is such a tax, which is meant to be passed
on to the actual users. It was directed by District Excise Officer not to
collect the service tax from the retail contractors.

" 5.. It is further submitted that under the Madhya Pradesh Country Spirit

Rules 1995 the distillers are given a CS-I licence to manufacture country
spirit from rectified spirit by esscnc:ng,‘colourlng flavouring. reducing,
blending etc. at the manufacturing warehouses. Colouring and flavouring
"agents are added at the time of. maturation. This is a process of treatment

given to over proof spirit in order to render it fit for human consumption in

the form of country liquor. This process is manufacturing of country
liquor in the real sanse as well as within the meaning and scope of Central
Excise Act, 1944 and M.P. Excise Act; 1915. It is further submitted that as
the Packaging Activity is covered by and part.of-process of manufacture
within the meaning of Clause (f) of Section 2 of the Central Excise Act,
1944, hence service tax cannot be levied on such an activity of packaging.

Rule 3(3) of M.P. Country Spirit Rules, 1965 and Rule 2-A has also been

relied upon to contend that manufacture of country spirit includes bottling
of liquor, hence sealing of country liquor is not a packaging activity within
the purview of service tax but is a part of manufacturing process. No cost
of country spirit is recovered from the retail contractors except cost of
rectified spirit, empty bottles is recovered from the retail contractors and
" this amount is termed as sealing charges, which has been misunder.stood as
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'packaging chargcs.'. Bottling aild sealing done is incidental to the process

of manufacture to make it a marketable commodity. Sealing charges form
part of manufacturing cost, hence does not attract service tax. The order

" not to recover the service tax is against the provision of Rule 4-A of

Service Tax Rules, 1994, which was inserted w.e.f. 10™ September, 2004,
Which provides that service tax can be passed on in the biIl to next person.

6. | The counsel for respondent Central Excise has relled upon the
Gazette Notification which was issued for inviting the tenders for bottling
and supply of country spirit in sealed bottles in various districts of State
of M.P. Itis submitted that bottling, labeling and sealing by pilfer proof
cap of glass'bottles of volume is independent activity and is not part of
process of manufacture of country made liquor, it is a service provided,
hence service tax can be realized by Central Excise Department of Govt.
of India. It is also submitted that as per section 2(d) of the Central
Excise Act excisable goods means goods specified in the First Schedule
and the Second Schedule to the Central Excise Tariff Act, 1985, Chapter
22-of the Central Excise Tariff Act, 1985 covers Beverages, Spirits and

. Vinegar, however as per Chapter Note 4 alcoholic liquors for human

consumption is not covered. The manufacture of liquor is not taxable
under Central Excise Act and the activity of distilling, bottling and

~ packaging liquor also not defined as the goods specified in Section or

Chapter Notes of the Central Excise Tariff Act, 1985. The bottled country
liquor or its packing or re-packing activity has not been mentioned/
specified in Central Excise Tariff Act, and that is-why it is not a Central
Excise manufactured product and therefore, it is correctly falling under

" the purview of service tax under the head of Packaging Activity Service
- w.e.f. 16.6.2003. It is further submitted on behalf of Central Excise that

activity of bottling labeling and sealing of (plain/spiced) country-liquor
are covered as a Packaging Activity and attracts service tax under Section
65(76)(b) as inserted by Finance Act, 2005. The ‘tax is payable on the
value of the taxable service received by the service provider. Accordingly-
such dlstlllers/bottlers shall pay service tax being a service provider. The
Central Excise can recover service tax from the distillers/service provider
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only. The Packaging Activity service is provided by Distillers/Bottlers by
way of bottling the liquor and being transferred to wholesale or retail
dealer/contractors etc. The dispute of passing liability of service tax
onwards is inter-se distillers and contractors. It can be recovered by distillers
from contractors as per Rule 4-A (1) of the Service Ta7§ Rules, 1994,

7. The stand of the State' Government counsel is that service tax is
realized by Central Excise, it is the dispute between the distillers/contractors.
A letter was issued pursuant to the directives issued by this Court, they
have to abide by the decision to be rendered in the matter.

8, Shri H.S. Shrivastava, learned Sr. counsel with Shri Girish

Shnvastava Shri’Kunal Thakrey and Shri Akshat Sharma appearing in some.

- of the petmons for petitioners and in some of the petitions for respondents/
intervenors have submitted that it is not open to impose the service tax on

' bottling and sealing of .country made liquor as that forms part of the -
process of manufacture as defined in Section 2(f) of the Central Excise.

Act, 1944. In case packaging forms part of process of manufacture. It is
outside the purview of service tax as imposed as inserted under Section
65 (76) (b) by Finance Act, 2005. It is submitted that without bottling and

sealing, process of manufacture is not complete, it is necessary to.make it

a marketable commodity, hence service tax could not be imposed upon the

distrillers, consequently it could not be passed on to the contractors and so
" on. Alternatively it is submitted on behalf of distillers that in case this Court
come to the conclusion that the activiry of packaging is liable for service
tax under Section 65 (76) (b) as inserted-by Finance Act, 2005, it being an
indirect tax, it is permissible to pass it on to the wholesalers/contractors by
the service provider. ' C

9. Shri Dharmendra Sharma, Asst. Solicitor General appearing for
Central Excise has submitted that it is clear that the activity is packaging
activity within the purview of Section 65 (76) (b) as inserted by Finance
Act, 2005, which means packaging of goods including pouch filling,
bottling, labeling or imprinting of the package, since it is nét an item
covered within the purview of Central Excise Act, 1944, no central eéxcise

o
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is 1ev1ed it cannot be said to be part of process of manufacture within
the meaning of clause (f) of Section2 of the Act. Alternatively he has

-+ submitted that the process. of packaglng of goods icluding pouch filling,

bottling, labeling or 1mpr1nt1ng of the package is spec1f'rcally included
within the packaging activity and it is an independent activity than the

. processof manufacture-as contemplated under Section 2(f) of the Central
-Excise Act, 1944, hence service tax was rightly levied, further considering

the tender notice, it is clear that activity of bottling and sealing is an
independent process for which separate charges are realized and for country
spirit separate billing is made, thus two acti\‘rit‘ies‘ are different. It has to be
seen in the facts of the each case whether f)ackaging.activity forms part of

process of manufacture when tender notice is considered. It is clear that

it is an independent activity (service prov1ded) and cannot be said to be

part of process of manufacture under Section 2(f) of Central Excise

Act. It can be passed on to the whelesalers/contractors being an indirect
tax. -

10." Shri Sanjay Yadav-,~1ear-ned Dy. Advocate Genral appeafing. for

the State has submitted.that the service-tax is realized 'b..y the Central
Excise. The State has no concern with the service tax which is realized,
" hence dispute is intgrxse the distillers/contractors. He has also .

submitted that charges for bottling, labehng and sealing are fixed @
Rs 2. 25/ -per piece. -

11. The "Packaging: Actrwty" has ‘been deﬁned in Section 65 (76-b) as

. mserted by the Finance. Act, 2005 thus -

65(76b) : "packaging activity" means packaglng of goods
including pouch filling, bottling, labelling or imprinting of
the package,but does not include any packaging activity that
-amounts to 'manufacture' within the meaning of clause (f) of
Section 2 of the Central Excise Act, 1944 (1 of 1944);

Section 2(f) of the Central Excise Act, 1944 deﬁnes the process
of manufacture thus:- :
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2(f): "manufacture" includes any process—(i) incidental or
ancillary to the completion of a manufactured product;

(ii) which is specified in relation to ahy goods in the Section or
Chapter notes of the First Schedule to the Central Excise Tariff
Act, 1985 (5 of 198_6) as amounting to manufacture; or

(iii) which in relation to the goods specified in the Third Schedule,
involves packing or repacking of such goods in a unit container
or labelling or relabelling of containers including the declaration

- or alteration of retail sale price on it or adoption of any other
treatment on the goods to render the product marketable to the
CONSUIMEF; |

Section 2(d) of the Central Exmse Act, 1944 defines "excisable goods:
thus:- -

2(d): "excisable goods" means goods specified in the First Schedule
and the Second Schedule to-the Central Excise Tariff Act, 1985
(5 of 1986) as being subject to a duty of excise and includes
salt;

Service Tax was introduced in India vide Finance Act, 1994, Service
Tax is legislated by Parliament under the residuary entry 97 of List I of the
Seventh Schedule of Constitution of India. Section 65 of the Finance
Act, 1994 prov1des for taxable service. Section 66.provides for charge of
. service tax by the person de31gnated as person responsible for collecting
service tax. Section 68 of the Act prov1des for collection and payment
mechanism for service tax. Service tax is an indirect tax and has to be paid
on all the services notified by the Government of India for the said purpose.
The said tax is on the service and not on the service provider. The'service
provider is expected to collect the tax from the client for utilizing his service
as appearent from the provision of the Act and Service Rules of 1944. To
enable the Government to widen'the nature of service tax, certain changes
are made time to time by making amendment in the Finance Act. Accordingly
the packaging activity was inserted in Section 65 (76b) by Finance Act,
2005. It has to be seen in every case whether packaging activity of

o
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packaging of goods including pouch filling, bottling, labeling orimprinting
of the package is outside the purview of process of manufacture. In case
it is a part of process of manufacture as defined within the meaning of
Clause (f) of Section 2 of the Central Excise Act, 1944, it is excluded
out of the packaging activity under Section 65 (76b).

12.  When we consider the transaction in question, which is best reflected

in the tender notice published in. the gazette of M.P., pursuant to which
distillershave been granted the licence for bottling and supply of country

spirit in various districts of State of M.P. published in gazette notification -
dated 19.5.2005. The tenderer is required to be a distiller ‘holding
appropriate licence for distillery from the competent authority and the-
distillery should be in production. Every intending distiller is free to tender
for any one or more supply areas. Tenders are invited from the distillers
for grant of licence under the provision of Madhya Pradesh Country
Spirit Rules 1995 to supply country spirit through bonded were houses to
the retail sale contractors in sealed bottles for a period commencing within

seven qlays from grant of such licence and ending 31* March 2006: The— —
. lowest rate was to. be accepted. The production capacity was one of the

relevant criteria. Every tenderer'was required to follow certain conditions..
No dues and credibility certificate regarding past performance with respect
to production and supply of alcohal issued by the Excise Commissioner
of the state or an equivalent authority where the distillery is situated, was
to. be submitted. The distillers situated outside of M.P. were also eligible .
to apply. An unconditional consent regarding supply of the spirit from
the distillery situated outside M.P. to the warehouse situated in M.P. for
fulfillment of supply requirement of country spirit of the area for which
the tender is submitted, was to'be submitted. The intention was to supply
the country spirit through bonded werehouses to the retail sale contractors
in sealed bottles. Spirit could be manufacture at any place out side the
State also. There are certain important conditions with respect to the supply
of country spirit. Condition No.6 contains material provisions with respect
to the respensibility of successful tenderers to receive empty bottles from
retail contractors at the issue warehouses and charges for bottling, labeling

ez g vl R RN Pewlanens ke b weowr e e
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and sealing by pilfer proof cap of the glass bottles of volume are fixed at
Rs. 2.25 per piece. Rates of deposit money for empty glass bottles payable
by retail contractors was also specified in the tender notice. Condition No.
6 of the Tender notice is quoted below:-

-

6(i) : The sucessful tenderer shall supply country spirit filled‘ina -
semiautomitic bottling plant in the supply area allotted to him. The -

bottling can be done at one or more of the werehouses of each of

the concerned supply area. The list of werehouses of each of 'the

supply area is annexed to thistender notice. . . : .

(ii) The successful tenderer shall use the plant during the .
period of the-contract and on expiry of the contract, the plant \!;.ﬂ
shall have to be handed over to the new successful tenderer -
against its depreciated cost, to be paid by the new successful

tenderer. The successful tenderer shall make all such
arrangements of semi-automatic bottling at the respective

warehouse as would be necessary to ensure that he is capable y -
of supplying 1.5 time the estimated supply of the ‘country -

. spirit in that supply area. -

April-06.Master

(iii) It will be the responsibility of the successful tenderer to -
arrange supplies of country spirit (manufactured using
standard rectified spirit manufactured in his distillery) to the ™
area from the warehouses of the supply area during the entire
period of the contract, it will also be the responsibility of the _
successful tenderer to receive the empty bottles from the retail
contractor at the issue warehouses. '

e

(iv) The country spirit, bottles, labels and bottiing caps should
be of such good quality, standerd pattern and specifications, as
prescribed by the Excise Commissioner.

) Charées for bottiing, labeling and sealing by pilfor proof cap
of the glass bolltes of volume 750 ml, 375ml. 250ml. and 1 80ml.
are fixed at Rs. 2.25 per piece. Co

(vi) Rates of deposit money for empty glass bottles payable by
‘retail contractors shall be as follows:

e
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Glass bottle of 750 ml - Rs. 3.50
Glass bottie of 375 ml . Rs. 2.25

- "(Glass bottle of 250 ml

{" M.P. Excise" specialiy embossed }  Rs. 2.80
Glass bottle of 180 ml Rs. 1.50

’ ‘The deposit money is refundable to the retail contractor on return -
. of glass boittes at the supply warehouse.

(vii) The ratio of supply of country spirit in different sizes of

glass bottles to the retail contractors in the area/areas is fixed as

under.

50 Mlererrerrerereeeeseeerreememesseeessassessesiees 10
375 Mleeieee e e serenrer e s e enatan s 20
250 ml and 180 Iml .................................. 70

The above ratio means that every 100-bulk liters of supply
of country spirit to the retail contractor shall consist of " 10-
bulk liters in glass bottles of 750 ml.size, 20 bulk liters in glass
bottles of 375 ml size and 70 bulk liters in glass bottles of 250
ml or 180 ml size 250 ml bottle will be used only for 60 degree
under proof plain country Spll’lt

Providéd that if the retailer demands he will be supplied with
country spirit of 25 degree under proof and 50 degree under
proof in 180 ml and 60 degree under proof in 250 ml bottles in

‘lieu of 750_m1 and for 375 ml bottles.

(viii) However the ratio shown in clauses No. (vii) above may
‘be changed at any time during the currency of the contract at

the discretion of the Excise Commlssmner

(ix) Supply of country spirit for sale through the shops run by
the Excise Department shall be made on the above terms and
conditions by the successful tenderer.

(x) Minimum selling prices are to be printed on each kind .and

size of labels as directed by the Excise Commissioner.

[

L
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13. It is clear that section 65 (76b) as inserted by the Finance Act. 2005
clearly provides "Packaging Activity" to mean packaging of goods including
pouch filling, bottling, labeling or imprinting of the package and it is clear
that as per the conditions of tender notice separate charges are levied for
this service, which is provided by the distillers as per conditions of tender
notice. It is clear from condition No. 6(i) that the successful tenderer shall
supply country spirit filled in a semiautomatic bottling plant in the supply
area. As provided in condition No. 8 (iii) it will be the responsibility of the
successful tenderer to receive the empty bottles from the retail contractor
at the issue warehouses. As per condition No. 6(v) charges for bottling.
labeling and sealing by pilfer proof cap of the glass bottles of volume
were prescribed at Rs. 2.25 per piece. Condition No. 6(vi) provides for the
rate.of deposit of money for empty glass bottles of different sizes payable
by retail contractors, which is refundable to the retail contractor on return
‘of glass bottles at the supply warehouse. Thus, it is clear that packaging
act1v1ty cannot be said to be part of the process of manufacture, as defined
in Section 2(f) of. Central Excise Act,1944 it cannot be said to be a
packaging activity which amounts to manufacture within the meaning of

clause (f) of Section 2 of the Central Excise Act. The excise is levied on ,

the manufacture not on sale. The Apex Courrt in 7'N. Kalyana Mandapam
Association v. Union of India and others', considered the question of
imposition of service tax on Mandap chpers which were also providing
the catering services in addition to the other activities. The Apex Court
has:laid down that service tax is a tax on services and not a tax on sale or
purchase of goods. It was permissible to levy the service tax on the catering
. services provided by the Mandap Keepers. The submission that it amounts
to tax on land, was rejected. The definition of taxable services provided

by the Mandap Keepers is not limited to providing of premises on a
" temporary basis for the purposes specified but includes even other facilities
supplied in relation thereto. The phrase "in relation to" is of the widest
amplitude. It was held not to be a tax directly on the land. The Apex Court
has laid down thus:-

— ‘8

-

.
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41. With regard to the first aspect, it is submitted that in order
to constitute a tax on land, it must be a tax directly on land and
a tax on income from land cannot come within the purview of
the said entry. This was affirmed by a. seven-Judge Bench of
this Court in India Cement Ltd. v. State of T.N.. relying upon
several judgments of this Court including Swdhir Chandra Nawn
v. WIC?%; Asstt. Commr. of Urban Land Tax v. Buckingham &
Carnatic Col LtdP, Second Gift Tax Officer v. D.H. Nazareth’,
Union of India v. Harbhajan. Singh Dhillon®; Bhagwan Dass
Jain v. Union of India® and Western India Theatres Ltd. v.
Cantonment Board, Poona’. The proposition has been followed
in several judgments of this Court. b

47. The legislative competence of Patliament also does not
depend upon whether in fact any services are made available by
the mandap-keepers within the definition of taxable service
contained in the Finance Act. Whether in the given case taxable
services are rendered or not is a matter of interpretation of the

- statute and for adjudication under the provisions of the statute
and does not affect the vires of the legislation and/or the -

legislative compestence of Parliament. In fact, a wide range of
services is included in the defination of taxable service as far as
mandap-keepers are concerned. The said defination includes
services provided "in relation to use of mandap in any manner"
and includes "the facilities provided to the client in relation to
such use" and also the services "rendered as a caterer". The
pharase "in relation to" has been construed by this Court to be
of the widest amplitude. In Doypack Systems (P) Ltd. v. Union
of India®, this Court observed as under-

The expressions "pertaining to" "in relation to" and "arising.out

- of" used in the deeming provision, are used in the expansive

sense. The expression "arising out of" has been used in the sense
that it comprises purchase of sharesiand lands from income

5

5

5

(1) (1990) I SCC 12 para 12.

(2) AIR 1969 SC.59.

(3) (1969) 2 5CC 55, SCR at P. 278: SCC 63 para4. () (1970) 1 SCC 749,

(5) (1971)2 SCC 779 at p. 792.
(7) AIR 1959 SC 582. SCR at p. 69.

(6) (198132 SCC 135.
(8) (1988) 2 SCC 299 atp, 302.
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arising out of the Kanpur undertaking. The words "pertaining
to" and "in relation to" have the same wide meaning and have
been used interchangeably for among other reasons, which may
include avoidance of repetition of the same phrase in the same
clause or sentance, a method followed in good drafting. The word
“pertain” is synonymous with the word "relate”. The term "relate"
is also defined as meaning to bring into association or connection
with. The expression "in relation to" (so also"pertaining to"), is a
very broad expression which presupposes another subject-matter.
These are words of comprehensiveness which might have both a
direct significance as well as an indirect significance depending
“on the context. (SCC p. 329, paras 48-50).

51. Taxable services, therefore, could include the mere providing
of premises on a temporary basis for Org:ihising any official,
social or business functions, but would also include other facilities
supplied in relation thereto. No distinction from restaurants,
hote!s, etc. which provide limited access to property for specific
purpose.

14. It is clear that for supply of country liquor, the distillers transport
the rectified spirit to the warehouses/bottling plants. The conversion of
rectified spirit into plain/spiced country liquor is carried out under control
and supervision of the Warehouse Officer. He examines, tests and approves
under proof of the country liquor as per the calibrations/norms fixed: by
the Government. During the process of converting the rectified spirit into
potable spirit plain/spiced country, the said rectified spirit do not undergo
any change. Only strength of the rectified spirit is reduced by adding water
to make it fit for human consumption colour and essence is also added in
case of spiced liquor. In the bottling plant the said plain/spiced country
liquor is filled into glass bottles of different volume and sealed with pilfer
proof caps'and lables of ‘standard pattern and specifications, as prescribed
by the Excise Commissioner are pasted/affiixed on the bottles to make
country liquor ready for supply at warehouse. The purchaser/contractor
pays excise duty @ 115 per proof liter through challan, in the treasury. On
presenting the challan to the Warehouse Officer, permit is issued to the

(53]
~
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contractors for taking dehvery of country hquor in sealed bottles of various

volume, from the distillers/bottlers. The distillers issue the stock of country
liquor in sealed bottles, At the time of supply of - country liquor in sealed

glass bottles, the service provider recovers the deposit money of the said

glass bottles by raising bills. In terms of the condition No. (fii) and (vi) of
the tender notice dated 19.5.2005, However, the deposit money is refunded
to the contractor. When empty bottles are returned back. The glass bottles
are not sold but it is reused ,again and again for bottling country liquor,

for which the distillers also issue a separate bill termed as sealing charges
bills for recovery of sealing charges i.e. Rs. 2.25 per piece/bottle on

account of filling the country liquor into glass bottle, cost/charge of label

and pilfer proof ¢ap. After every monith end, the cost price bill of liquor
issued in warehouses to the District Excise Officer, as per the rate. It is
clear that distillers receive the cost price of the country liquor from the'

- District Excise Officer by raising cost price bills. Further they deposit

money of the glass bottles used for filling the country liquor; from the
contractors, by raising saparate bills and sealing (Packaging) charges of
Rs.2.25 per bottle are separately raised for of packaging activity as defined
1n Section 65 (76) (b) as inserted by Finance Act, 2005.

It is cléar from the transactlon that only the service was to be provided
for the’ purpose of packaging, which was controlled under the condition
of tender notice and separate charges were paid for bottling, lebeling and
sealing, which was not forming part of the price of the country spirit. For
country spirit separate bills were raised and for the aforesaid part of
packaging service charges were prescrlbed and there were service
obligations to be carried out in the form of bottling while undertaking the
packaging activity..Thiere was obligation to'reuse the bottle offered by the

- contractors. The entire' mechanisri leaves no-room for any doubt that it
‘was packaging activity, which was clearly a service activity under Section

65(76b) not process of manufacture as. deﬁned in Sectlon 2(f) of the

Central Excise Act

15. It may also be noted that Section 2(d) of the Central Excise Act

defines "excisable goods" means goods specified in.the First Schedule and
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the Second Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) as
being subject to a duty of excise and includes salt. The Chapter 22 of the
- Central Excise Tariff Act, 1985 covers Beverages, Spirits and Vinegar.
However, as per the chapter note (4) this chapter does not cover alcgholic
liquors for human consumption. Therefore, the activity of various distillers
do not come under the purview of manufacture as defined in Section 2(f)
of Central Excise Act, 1944. The bottled country liquor or its packing or
re-packing activity has not been mentioned/specified in Central Excise Tariff
Act. Even if we consider the manufacturing activity, it is clear that
manufacturing activity dehors of event of its liability for the Central Excise
as defined in Section 2(f), in our opinion, packaging cannot be said to be

part of process of manufacture as defined in Section 2(f) in the facts and

circumstances of the-instant case. It is clearly a service provided as per
terms of tender.

16. Inthe instant case in the entire ﬁrocess itis clear that while packaging, -

it is only the service which is provided and for that separate charge is
levied by separate bills. Packaging can be in the pouch or in different forms
in a given situation, thus it is a service part of the activity which is being
taxed, which is independent of the process of manufacture and cannot be
said to be integral part of process of manufactire as excluded in Section
65(76b) inserted by Finance Act, 2005 read with Section 2(f) of Central
Excise Act. The Apex Court in Collector, Central Excise, Bombay v.
S.D. Fine Chemicals Pvi. Ltd.' has laid down that whether a particular
process is covered by manufacture as defined in Section 2(f) is a question
of fact, to be determined in the facts of each case..In Collector of Central
Excise, Hyderabad v. M/s Jayant Oil Mills Pvt. Ltd.* the Apex Court held
that all processes do not constitute manufacture. In our opinion. merely
by providing service for bottling a mew commodity does not come into
being new article, it is clearly a service provided. Manufacture is complete
as soon as by the application of one or more process, the raw material
undergoes some change. The moment there is transformation into a new
commodity commercially known as a separate and distinct commodity

(1) (1995) Supp. .2 SCC 336. (2) (1989) 3 SCC 343.
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havmg 1ts own character and use, manufacture takes place as held by the
Apex Courtin Aditya lels Ltd. v. Union. of ‘India". In Collector'of Ceniral

-Excise, Madras, v. M/s Kutty Flush Doors and Furmture Co (P) Lid? it

is'held that by conversion of* timber logs into sawn, timber no new: product,
emerged by sawing of tlrnber therefore hlgher exelse duty on sawn tlmber h
was not levrable i -; ; : :

1a1nce on the deClSlOI‘l of thts :
i ‘Ltd‘ VA State of ' MP-dnd .
another’; in which. this Court has. consrdere the- questton of cla551ficat10n

17. ShI'l H.S. Shrivastava’ has pIace 1

and-imposition of spec1a1 bottling 11cen fee. Itis heId that if: dxstlllers .

biing the manufactured hquor then they ,-111-;have 1o pay 1mport duty"* ‘

under ‘the garb, of botthng By this devwe they stand to-gain and save
1mport duty. In order to.save the excise revénue, a.class which has-obtained
franchise and blendlng material for bottling was separately classified as

_ agamst the-other class which is locally bottling the 11quor Cla531ﬁcat10n ’
. 'was held-to be perrn1331ble Thedecisionis of no assistance to the questlon__

involved'in the present case. [t was rendered in:the context of. M P.Excise

. Act; 1915 for nnposmon of duty and there was no. dlscrlmmatlon made
‘while makmg the classrﬁcatwn Dec1sron was not in context of Central

Excrse Act. The decision was riot with: respect to the act1v1ty of packaglng

. under Section 65(76b) and the deﬁmtron under Section"2(f). Tt'was also
-laid down that bottlmg fee; which is. charged isnot exc1se duty though it-.

is anexcise revenue for the State and it was within the competence of the
State entry under the entry 66 of the list: second and entry-8 of the list

second of "the: schedule of Constltutlon We - are concerned about the ..

service tax in the instant case, inserted: by Fmance Act, 2005. The
observations were made- by the Division Bench in the ¢ontext of
classification which was made unider M:P. Excise Act," 1915 where
defination of manufacture is dlfferent and whether any servrce was’
rendered in the process was not the questlon agitated or: declded The
decision is dlstmgulshable and has no. appllcatlon to .the controversy
involved-in the present petition. '

(1)(1988)-4 SCC 315. ‘ ' (2) AIR1988. 5. s L @199 () ILI3I9. -
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Other decisions relied upon is Laghu Udyog Bharati and another v.
Union of, India and others®. The Rule 2(d) (xii) and (xvii) as amended i in’
the year 1997 of the Service Tax Rules, 1994, which provided that persons
other than the cledring and forwarding agents or the persons other-than
good transport operators collectmg the service tax, was held to be ultra-
vires of the Act. The decision renders no help to the petitioners as service
tax is being realized by the Central Excise from the service provider only.

18.  Another decision which has been relied upon is Ashirwad Ispat Udyog

and others v. State Level Committee qnd others®, in which definition of
manufacture in M.P. General Sales Tax Act, 1958 was considered, where
the assesses treated iron and steel scrap of considerable bulk by cutting it
" down by mechanical processes into pieces that may be conveniently utilised
in rolling mills and foundries. Such treatment making saleable goods would,
fall within the wide definition of "manufacture” under Section 2(i) of the
M:P. General Sales Tax Act, 1958. In the instant transaction the tender
_ notice makes it clear that what is provided by the distiller, is only a service
and it cannot be said to be part of process of manufacture in view of the
conditions mentioned in the tender notice. :

19. As per provision of Section-68(1) of the Finance Act, 1994, "Every
person providing taxable Service to any person shall pay scrvice tax at the
rate specified in Section 66 in such manner and within such period as may
be prescribed" and as per the provisions of Rule 6 « £ the Service Tax
Rules, 1994, service tax is payable on the value of taxable services.
Accordingly such distillers/ bottlers shall pay service tax being a service
provider. ' )

20. Coming to the question whether liability can be passed on by the
. distillers/bottlers to the wholesalers/retail contractors. It is clear that service
tax being an indirect tax, the element of service tax can be passed on to
the service receiver so held by the Apex Courtin 7.N. Kalyana Mandapam
Association v. Union of India and others (supra).

(1) {1999) 6 SCC 418. (2) (1999) 32 VKN 65.
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3 21. It has not been dlsputed by Shn H s Shrlvastava learned Sr counsel

that once packaging activity is held'to bé outside purview of Section 2(5)

.of Central Excise Act thari service provider can pass on the liability on

the retall contractors and ‘so on: The submlsswn ralsed is right. and i is

- suppoﬂed by the aforesald decision of thé-Apex Court,fthough the service

tax cdn.be. reahzed by ‘the Central Excise only from the-service’ prov1der
In the. dec131on (P -11) rendered-by the. learned SmgIe Judge of 'thIS Court

. the only- question which was considered, was that “whether service tax ~
_."could be realized by the Central Excise from the retail contractors who* :*

- wefe not service provider, in that context the-decision - was rendered g
. was notithe questlon agijtated or dec1ded whether hab111ty could be passed; o
‘. onby: the distillers (service prov1der) to the, retail contractors; thus, in our

oplmon the letter issued by the- respondents No. 2 and: 4 restramlng the

service prov1der from recovery of service tax from retail contractor cannot
be said to be’ _]IlStlfied th ough at:thé same time the Central Excise has to
recover the service: tax from service: prov1der only and ot from retail

-1

. ’22 Resultantly, it is held that it is; open to” the Central‘Exc1se to recover
the serv1ce tax “from. the service prov1der under Sectlon 65(76b) on the
';packaglng activity as inserted by Finance Act, 2005 arid service provider
“‘can pass on the fiability to the retail contractors. Accordingly writ petmons
rare d1sposed of ‘Parties to bear their own costs as 1ncurred

f- - . Petmon dzsposed of-
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- APPELLATE CIVIL
Bejbre My Justice Arun Mlshl a and M. Justlce. UC. Mahe.s'hwarz
. ) ~ 21 October, 2005 o )
LEELAD__HAR YADAV - S ..'.Appenant*
. v. B ) b 'J'-. k,'{“" -..-.

SIDDHARTHA HOUSING COOPERATNE IR
SOCIETY LTD,. GARHA = - ..Respondent
Civil Procedure Code, (V of 1908)-Section .96, Specific Relief Act, 1963
. _Section 16—First Appeal-Suit by Co-Operative Society for spec;}"‘ ic
performance—Failed to prove that it had fund .fo purchase land-.
"Society is distinct entity than an mdzwdualAMoneyﬂf its: Pres:dent
" cannot bé treated 1o be fund of soo‘zety—Delay in fi lmg the: Suit~"
After repeal of cezlmg Act price-of land escalated-It would be '

inequituous fo. » order specy“ ic per, formance—Decree of T rza] Court "
set aside—Refund of consrderatton or dered ‘

R
.
\':. /, . -
W T

‘:-,‘, v

It is clear that Cooperatlve Soclety has utterly falled to prove that 1t _
has arrangement of money to, purchase theland, in-view of - catewoncal
admission made by Shri Tarachand, in my oplmon, itwas riot open to learned: .
~ District Judge to decree the suit for specxﬁc performance of - contract of -
sale. Even the District Judge has found that‘Cooperative Soclety had no _
arrangement of money, but President was havmg the money, money.of the L
President which was not of Cooperatlve Society could not-be treated to o
be the fund of Cooperative Society as Society is. distinct’ entlty ‘than an '
individual. Readiness and w1llmgness of the Society that is -flarge. number
of persons forming the Seciety was requlrecf to bé scen and whether.they ~
had made any effort after enterlng into an agreement to purchase- the-
property within reasonablé proximity of time.No suchi evidence has been
adduced, only the resolution has been piacecL on record authonzmg the .
President to file the suit. It is nowhere mentioned in the resolution- that
Saciety had the money as the land was to be purchased for the beneﬁt of
various members not for the benefit of President in person : ~The defendant

SEANo181/2004, . .
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* has clearly stated that value of the land was more than Rs. 3 Lacs per

acre and it is clear that after repeal of Urban Land Ceiling Act, price of
land has escalated much more and plaintiff had no arrengement of money,
thus, it would be inequituous to ordér specific performance’in favour of
Cooperatlve Society. .

[Para 8]

N.P. Thirugnanam (D) by Lrsv. Dr. R. Jagan Mohan Rao and others*, .
K.S. Vdiyanadam and others v. Vairavan®, Chand Rani v. Kamal Ran#’,
Manjunath Anandappa URF Shivappa v. Tammanasa and others®,
Swarnam Ramchandran (Smt.) and another v. Aravacode Chakungal
Jayapalan®, P.D' souza v. Shondrilo NaiduS, Pukhraj D. Jain and others .
v. G. Gopalakrishna’ Nirmala Anand v. Advent Corporation (P) Ltd.
and cthers®, and Narayana v. Ponthala Purvathamma and another?;
referred to.

Ravish Agrwal, Sr. Adv. with Pranay Verma, for-the appelant.

4.G. Dhande Sr. Adv. with S. Trwam for the respondent
) Cur. adv. vult.

JUDGMENT

The Judgment of the Court was delivered by-
ARuN MisHRa, J:-This appeal has been preferred by the -defendant
aggrived by judgment and decree dated 21st November, 2003 by which
learned Distirct Judge, Jabalpur has decreed the suit no. 11 -A/2002
directing the specific performance of contract of sale

2. In short the plaintiff's case, as averred in the plaint, shows that

(l)A.I.R. 1996 S.C. 116. (2)(1997)38.C.C. 1.

(3)(1993) 1 S.C.C. 519 8.C.C. p. 528, para 25. (4) (2003) 10, $.C:C. 390 ..
- (5)(2004) 8 S.C.C. 689. (6) (2004) 6 5.C.C. 649.
(7)(2004) 7 $.C.C. 251, (8)(2002) 8 S.C.C. 146.

(9)(2001) 8 8.C.C. 173.
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defendant owned 2.588 hectare of 'land comprised in Suwey Numbet 189/
6 situated at Mouza Baitala, an.agreement was entered into by Sxddhartha g
Housing Cooperative Society Ltd. (hereinafter referred to as "cooperative
Society™) for purchasing of the [ahd from. Shri Llladhar Yadav/defendant
.at the rate f Rs. Two Lac per acre, agreément was executed on 8. 3. 96, an -
advance of Rs. one‘Lac was paid to the defendant, by mistake- Survey No.
189/6 was wrongly typed as Survey No. 181/6. The defendant was pald ;
further sum of Rs. 10,000/- on 20.12.97, Rs. 5,000/~ on 24.12. 99, Rs., __.:,j:-:,
10,000/-on 8.3.2000. and Rs. 5,000/- on 28 12 2000. It was -averred that - - o
defendant had agreed to level theland by ] Buldozer Permission from! Cellmg el
"Authority was also to be obtained. Defendant shall iritimate about the 5"‘&7
permission and within four months,. “defendant shall execute a sale’ deed Tiel
after receiving the balance consideration. Defendant did not obtaif no=. -
objection certificate from Competant Authority (Cellmg), Jabalpur The
plaintiff served the defendant with a notice dated 3% June;. 1997which was
* received by thé defendant on 7.6.97, no reply was glven the Ceiling Act -
‘was repealed by the State Government-in March, 2000. Thereafter the- o
President of the pIa1nt1ff/seoc1ety orally requested to execute the sale deed A
in favour of pla1nt1ff/so<:1ety, but the defendant avoided o execute the sale - t:iEge
deed on one pretext or the other. The plaintiff/society has sufﬁment fund
for execution of sale deed. It was and is ready and willing to perform its -
part of contract, but the ‘defendant is avoiding to. perform. his; ‘part of
contract. Plaintiff served the defendant with a notice-dated 17t Jiily, 2002° -
to execute the sale deed. Notice was received back with' the remark that
recipient has died, thereafter a telegraphic notice was sent on 21.7.2002,
" no reply was received, plaintiff got the netices pubhshed in, newspapers:
~ Navbharat and Dainik Bhaskar, Jabalpur dated 18% September, 2002.-The
defendant published a notice in daily newspaper Dainik Bhaskar dated
25.9.2002 that.notice publ1shed by the plaintiff was false and it was
mientioned that advance given by the Society stood forfeited. Hence suit |
was filed for specific performance of contract of sale, plaint was presented _
‘on 11.10.2002. - v e

\ April-06 Mastet & -




44y .
!-

et

April-06.Master -~

2006] MADHYA PRADESH SERIES 565

Leeladhar Yadav v. Siddhartha Housing Cooperatzve Socrety Lid,
Garha, 2005..

3.. In the written statement filed by d_efendanf it was contended that

‘land is situated adjoining to the road, price was settled at Rs. 2 Lacs per

acre, out of Rs. 12 Lacs only a sum of Rs. 1 Lac was given. The defendant
was in a position to execute the sale deed immediately, but the plaintiff

~ had no money to get the sale deed executed and wanted time to collect
the funds, aforesaid land was not at all involved in any ceiling case, as

they had no arrangement of funds, it was mentioned in the agreement that
permisssion of Ceiling Authority has to be obtained, there was no dispute
about the measurement, leveling of thé lahd was got done within a period

‘of ‘one month, within four months next thereafter sale deed was not got

executed as there were no arrangement of funds with the Society, number -
was incorrectly mentioned in the agreement, however, that is of no
consequence. Against the settled terms, only Rs. 30,000/~ was paid on
different dates subsequently.Plaintiff was not ready to purchase the land
nor willing to perform jts part-ofthe contract, value of the land was much
maere. Defendant agreed because he required money for treatment of his-
mother. Real value was mere than Rs. 3 Lacs per acre, agreement has
already come to an end, as there was failure on part of plaintiff to carry
out its obligation, there is no subSIStmg cause of action against the
defendant. Suit is barred by time. In case, specific performance is ordered,
the defendant will be put to heavy loss 5s his mother was ailing, it would
give unfair advantage tothe plaintiff in case specific performance is ordered.
There is no equity in favour of plaintiff and substantial loss is llkely to
result to the defendant, hence, suit be dismissed.

4. Learned trial Court framed as many as ten issues. It has come to the
conclusion that it was agreed that defendant shall get the clearance from
the Competent Authority (Ceiling), it was also agreed that land shall be

leveled by the defendant and measured, Plaintiff/society was not having

funds, however. President was willing to give the funds to the Society to
carry out the obligation. Plaintiff was always and still ready and willing to

- perform its part of contract. Suit was not barred by limitation, agreement

was not entered into to meet the treatment expenditure of mother.
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5. Aggrleved by judgment-and decree passed by learned District Judge
this first appeal has been- preferred by the defendant.

6.  Shri Ravish Agrawal, learned senior counsel assisted by Shri Pranay -

Verma has submitted that agreement was entered into on 8.5.96, suit was
filed in October, 2002, it was highly belated, gives.unfair advantage to the
plaintiff/society, plaintiff/society-was never ready and willing to. puichase
the land as it had no arrangements of funds, personal funds of the President
_of Society could not be treated to be the funds of Society as such gross
illegality has been committed by the learned Distirct Judge while decreeing
the specific performance of contract. Leveling of land was made way
back in the year 1996 itself as apparent from receipts, it was not necessary

rs

to obtain permission of Urban Land Ceiling Authority and in ary case -

Urban Land Ceiling-Act was repealed on 8" March, 2000, even thereafter
for two years plaintiff has waited before serving notice which was belated
one, as the plaintiff had no money agreement had come to an end, the
earnest money stood forfeited, notice was rightly published by the defendant
in the newspaper, there was complete silence for several years, there is
phenomenal increase in the price of the land as such it would not be proper
to grant and sustain the decree for specific performance.

7. Shri A.G. Dhande, learned Senior Advocate appearing with Shri
Saurabh Tiwari for respondent contended that readiness an' willingness of
the plaintiff/cooperative society has to be seen in terms of the agreement
. and the conduct of defendant whether defenddnt has carried out the

obligdtion enjoined upon him, it was necessary to get the land leveled and

to obtain the permission.of Ceiling Authority, however, it was also necessary
for the defendant to get the land measured, none of the obligations were
carried out as such time was not essence of the contract, defendant had
accepted further sum of Rs. 30,000/- after 1996, thus, plaintiff is entitled

for spefific performance, money which was brought to the Court by -

President of the Society was money in hand for the benefit of Society.
Hence, Society had the arrangement of requisite money right from

e
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begihning till passing of decree. Thus, the descretion has been rightly
exercised by learned trial Court in the case of price escalation, an.additional )
amount can be ordered to be paid which may be considered just, hence,
no case for interference is made out in the facts and circumstances of the
instant case to interfere with the judgement and decree passed by learned -
Court below. The plaintiff/cooperative society has examined only one
witness, that is, Shri Tarachand President of the Society, on the other
hand, defendant Shri Liladhar Yadav had examined himself. '

8.  The main question for consideration is whether plaintiff was ready

and willing to perform its part of the contract. The submission raised by

Shri Ravish Agrawal, learned senior counsel is that Cooperative Society

had no arrangement of funds at any point of time, it has failed to prove

that'it had funds to purchase the land, hence, specific performance could
not have been ordered. Statement of Shri Tarachand (PW.1) indicates

that he had brought a sum of Rs. 12 Lacs in cash to the Court, initially in
para 4 of his cross-examination he has stated that money which he carried
was of the Society, later-on in the same paragraph he has clearly admitted
that he has not produced the book of accounts and pass book of society;
he has clearly admitted that money which he had brought to the Court
was of his own which he has retained so as to rescue the Society. He has
further admitted that it was correct that Society never possessed the funds
to theextent of Rs. 12 Lacs whereas Society is the purchaser of land in
quéstion. Perusal of authorization in favour of plaintiff to file the suit on
behalf of the Society indicates that there were different members in the
Executive Committee of the Society, it was not a ¢ase of purchase of
land by Shri Tarachand, President of . the Society for himself, it was
necessary to-the plaintiff/cooperative society to prove that Cooperative

.Society which consisted of large number of members was having funds
. for purchase of the land as land was not to be'purchased by single member

but the Society for benefit of members and in view of the clear admission
made by Shri Tarachand; President of " the Society that at no point of

ti-m"e, the Society: had the fund to the extent of Rs. 12 Lacs, accounts
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book and pass book of Cooperative Society have not been produced, on
the other hand there is categorical statement made by Shri Liladhar Yadav
. that Society had no arrangement of funds at any point of time, hence, was
delaying the execution of sale deed on one pretext or the other. There was
no ceiling case as against him, leveling was got done bymaking expenditure

of Rs. 20,000/- as per receipt D/1 and D/2 way back in the year 1996.°

When plaintiff has served a notice (P.6) on 3.6.97, why it waited for more
than six years is‘explained by the fact that Cooperative Society had no
arrangement of money at any point of time, hence, execution of sale deed
was delayed inordindtely for more than six years. Urban Land Ceiling Act
was repealed in March, 2000, leveling of the land was got done by defendant
in the year 1996 as'evinced by the receipt D/1 and D/2, thus the only
plausible explanation for non-execution of sale deed is that plaintiff/
cooperative society had no arrangement of money and the money which
was brought to the Court was personal money of the President, it was not
the fund of - the Cooperative Society, thus, it is clear that Cooperative
Society has utterly failed to prove that it had arrangement of money to
pufchase the land, in view of categorical admission made by Shri Tarachand,
in my opinion, it was not open to learned District Judge to decree the suit
for specific performance of contract of sale. Even the District Judge has
found that Cooperative Society had no arrangement of money, but President
was having the money, . money of the President which was not of
Cooperative Society could not be treated to be the fund of Cooperative
Society as Society is distinct entity than an individual. Readiness and
willingness of the Society that is of large number of persons forming the
Seciety was required to be seen and whether they had made any effort after
entering into an agreement to purchase the property within reasonable
proximity of time. No such evidence has been adduced, only the resolution
has been placed on record authorizing the President to file the suit. It is

nowhere mentioned in the resolution that Society had the money as the

land was to be purchased for the benefit of various members not for the
benefit of President in person . The defendant has clearly stated that value
of the land was more than Rs. 3 Lacs per acre and it is clear that after

7
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re_péal of Urban Land C'e{ling Act, price'of land has escalated much more
and plaintiff had o arrengement of money, thus, it would be inequituous
to order specific performance in favour of Cooperative Society. °

9.. It has been laid down by -the Apex-Court in N.P Thirugnanam (D)
by Lrs-v. Dr. R. Jagan Mohan Rao and others', that in a suit for specific
performance it is necessary-for the plaintiff to prove readiness and
willingness and to show that whether"plainti‘ff prior and subséquent to
filing of suit had the amount of consideration which he has to pay to the
defendant which as of necessity be proved to be'available right from the
date of execution of agreement iill date of decree.” The Apex Court has
laid down thus:- '

“5. It is settled law that remedy for specific performance is an
equitable remedy and is in the descretion of -the Court, which
discretion requires to be exercised according to settled principles
of law and not arbitrarily as adumbrated under S.20 of the
Specific Relief Act, 1963 (for short, "the Act"). Under $.20, the
Court is not bound to grant the relief just because there was
valid agreement of sale. Section 16(c) of the Act envisages that.
Pplaintiff must plead and prove that he had performed or has
always been ready and willing to perform the essential terms of
" the contract which are to be performed by him, other than those
terms the performance of which has been prevented or waived
" by the defendant. The continuous readiness and willingness.on
‘the part of the plaintiff is a condition precedent to grant the
relief of specific performance. This circumstance is material®
and relevant and is required to be considered by the Court while.
granting or refusing to grant the relief. If the plaintiff fails to
either aver or prove the same, he-mustfail: To-adjudge whether
the plaintiff is ready and willing to.perform his part of the
contract, the Court must take into consideration the corduct of
the plaintiff prior and subsequent to the filing of the suit along
with other attending circumstances. The amount of consideration

(1) AIR 1996 8C [66.
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+ which he has to pay to the defendant must of necessity be proved

. to be available. Right from the date of the execution titl date of
the decree he must prove that he is ready and has always been
willing to perform his part of the contract. As stated, the factum
of his readiness and willingness to perform his part of the contract
is to be adjudged with reference to the conduct of the party and
the attending circumstances. The Court may infer from the facts
and circumstances whether the plaintiff was ready and was always
ready and willing to perform his part of ‘contract."

In the instant case plaintiff/cooperative seciety has utterly failed to
prove that it had arrangements of funds either prior to the date of suit
from the date of agreement till passing of dacree, thus, the suit for specific
performance of contract of sale could not have been decreed.

10. InK.S. Vidyanadam and others v. Vairavan', the Apex Court has laid
down that in the case of agreement of sale relating to immovable property
time is not essence of the contract, however, Court is required to look
into all the relevant circumstances in order to find out whether it is proper
to decree the specific performance. Though Article 54 of Limitation Act
-proyides limitation of three years from the date of refusal to execute the
sale deed, but it should be performed within rt_:asonable time having reagard
to terms of contract prescribing a time limit. Steep.rise in the price of the
property would be relevant factor for the Court: to decide whether delay or
laches on part of the plamtlff to perform his part of contract would dis
entitle him the relief of ‘specific performance The Apex Court has laid
down thus:- .

_"10. It has been consistently held by.the courts in India, following

. certain early English decisions, that in the case of agreement of
sale relating to immovab’e property, time is not of the essence of
the contract unless specifically provided to that effect. The period
of limitation prescribed by the Limitation Act for filing a suit is
three years. From these two circumstances, it does not follow

(1) (1997) 3 SCCI.

"NY'_":'
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that any and every suit for specific performance of the agreement
(which does not provide specifically thattime is of the essénce
of the contract) should be decreed provided it is filed within the
period of. limitation notwithstanding the time-limits stipulated
in the agreement for doing one or the other things by one or the
other party. That would amount to saying that the time-limits
prescribed by the parties in the agreement have no sigaificance
, or value and that they mean nothing. Would it be reasonable to
say that because time-is not made the essence of the contract,
- the time-limit (s) specified in the agreement have no relevance
and can be ignored with impunity ? It would also mean denying
the discretion vested in the Court by both Sections 10 and 20.
As held by a Constitution Bench of this Court in Chand Rani v.
Kamal Rani':- -

............ it is clear that in the case of sale of immovable property
there is no presumption as to time being the essence of the
contract. Even if it i§ not of the essence of the contract, the
Court may infer that it is to be performed in a reasonable time if

- the conditions are (evident?) : (1) from the express terms of the
contract; (2) from tlie nature of the property; and (3) from the
surrounding circumstances, for example the obJect of making
the contract." .

. In other words, the Court sould look at all the relevant
circumstances icluding the time-limit (s) specified in agreement
and determine whether its discretion to grant specific
performance should be exercised.”

~Gauged in the light of_' the law laid doWn by the Apex Court in X.8S.
Vidyanadam (supra), agreement was executed in the year 1996,
consideration was approximately Rs. 12 Lacs, leveling was completed in
the year 1996 itself, there was no ceiling case when notice was served in
the year 1997, plaintiff should not have waited for filing of the suit till

(1) (1993} I SCC 519 (SCC P. 528 para 25).




572 THE INDIAN LAW REPORTS [2006

Leeladhar Yadav v. Siddhartha Housing Cooperative Society Ltd.,
Garha, 2005.

QOctober, 7002 for more than six years, Ceiling Act was also repealed in
March, 2000, then there was silence for 2 years, thus, owing to delay which
has taken place the money Rs. 12 Lacs which was required to be put in
hands of defendant way back in the year 1996 was deprived for a long
period of six years, the. money which was retained by plaintiff was
substantial money, merely making payment of paltry sum of Rs. Thirty
Thousand, that too in installments of Rs. 5,000-10,000/-, that too up to
2000 not thereafter is of no avail. Total consideration of Rs. 1,30,000/-
was paid, thus, the money which was retained by the plaintiff was substantial
amount as compared to total sale price and sale deed was not got executed
as qu_perative Society had no arrangement of funds. Defendant was
deprived of driving the benefit of money which ought to have been paid
to him within reasonable time considering the nature of agreement which
required that from the date of permission of Ceiling Authority within four
- months the sale deed was to be executed, Ceiling Act was repealed, in any
case, in 2000, even within four months thereafter sale deed was not got
executed. Thus, the delay gives unfair advantage to the plaintiff and they
were not ready and willing to purchase the property for want of arrangement
of “consideration is clear.

11.  In Manjunath Anandappa URF Shivappa v. Tammanasa and others’
the Apex Court has laid down that there should be substantial compliance
to show the readiness and w1111ngness to perform the part of contract.
Merely payment of Rs. 30,000/~ in installments cannot go to show readiness
and willingness of the plaintiff, plantiff was gaining the time as it had no
arrangement of fund. Thus, payment: of paltry sum cannot come to resucue
~of - the plaintiff as it had no arrangement of fund for payment -of
_ con51derat10n The Apex Court has held thus:- :

"15. Forms 47 and 4 of Appendix A of the Code of Civil .
Procedure p;escribe the mariner.in which such averments are
required to be made by the plaintiff. Indisputably, the plaintiff

(1) (2003) 10 SCC 390.
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has not made any averment to that effect. He, as noticed
hereinbefore, merely contended that hé called upon Defendant 2
to bring Defendant 1 to execute a registered sale deed. Apart

- from the fact that the date of the purported demand has not

12,

been disclosed, admittedly, no such demand was made upon
Defendant 1. We may notice, at this juncture, that the plaintiff
in his evidence admitted that Defendant 1 had revoked the power
of attorney granted in favour of Defendant 2. In his deposition,
he merely stated that such revocation took place after the
agreement for sale was excuted. If he was aware of the fact that
the power of attorney executed in favour of Defendant.2 was
revoked, the question of any demand by him upon Defendant 2
to bring Defendant 1 for execution of the agreement for sale
would not arise at all. Furthermore, indisputably the said power
of attorney was not a registered one. Defendant 2, therefore,
could not execute a registered deed of sale in his favour. The
demand, if any, for execution of the deed of sale in terms of
the agreement of sale could have been, thus, made only upon
Defendant 1, the owner of the property. The.balance
consideration of Rs. 10,000/- also could have been tendered
only to Defendant 1. As indicated hereinbefore, the purported
notice was issued only ori 8.8.1984, that is, much after the expiry
of the period of three years, whithin which the agreement of
sale was required to be acted.upon.”.

Shri A.G. Dhande, learned senior counsel appearinig on behalf of
plaintiff/respondent has relied upon a decision in Swarnam Ramachandran
(Smt.) And Another v. Aravacode Chakungal Jayapalan' in which the
Apex Court has laid down that it is necessary to keep the contract a live
and to show that he had not abandoned the contract, as the payments

were made contract was kept alive. As the contract was for a total sum of .

Rs. 12 Lacs, enrnest money of Rs. 1 Lac was paid, thereafter within four
years in installments of Rs. 5,000/- Rs. 10,000/- further sum of Rs.

30,000/- was paid, that would not show that contract was kept alive, it

(1) (2004) 8 SCC 689.
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could not be kept alive for want of readiness.and willingness to make
payment of consideration.as deposed by defendant that wheriever he asked
to get the sale deed executed, he was told that Society was not having the
money, they were arranging the money, even in the Court the arrangement
was not established, thus, decision in Swarnam Ramachandran (supra) is
of no-avail to plaintiff. :

13.  The submission raised by Shri A.G. Dhande, Sr. Advocate that land
was not got measured by. the defendant, area was specifically mentioned in
the agreement and measurement is done-immediately before or ét the time
of execution of sale deed. At no-point of time for several years any
serious effort was made by the Soéiety. Merely serving a notice on 17
July, 2002, telegraphic notice on 2 1*July, 2002 and newspaper publication
on 14" September, 2002 cannot constitute readiness and. willingness as
plaintiff had .no arrangement of money even on the date of the aforesaid
. notice. Notice (D/1) was published by defendant of the cancellatlon of
contract in September, 2002. :

14. InP.D.Souzav. Shondrilo Naidu', both the leamed counse! for parties
have placed reliance, Shri Ravish Agrawal Sr. Advocate for appellant on
para 16 which reads thus:-

"16. Mr. Bhat would further submit that in a case of this nature
where the decree for specific performance of contract has not
taken effect for a long time, this Court having regard to the
escalation in price, refused to exercise its discretionary jurisdiction -
in granting a decree for spegific performance of contract. Reliance
in this behalf has been placed on Nirmala Anandv. Advent Corpn?
(P) Ltd. ..

whereas Shri Dhande, Sr. Advocate has placed reliance on para 24 to
“contend that defendant has revived the contract ata later stage Apex Court
has held in 2D’ Souza (supra) in para 24 thus:-

(1) (2004) 6 SCC 649, (2) {2002) 5 SCC 481.
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"24. In August 1981 the de"endant accepted a sum of Rs.
20,000/~ from the plamtxff The contention raised on behalf of
the appellant to the efféct that the plaintiff has failed to show

 her readiness and willingness to perform her part of contract by
5.12.1978 is stated to be rejected inasmuch as the defendant
himself had revived the contract at a later stage. He, as would
appear from the findings recorded by the High Court, even sought
for extension of time for registering the'sale deed till 31.12.1981.
It is, therefore, too late in the day for the defendant-now ta contend
that it was obligatory on the part of the plaintiff to show readiness
and willingness ds far back as 5.12.1978."

The aforesaid dictum does not lend any support to the plaintiff,
howeyver, buttressed the submission of Shri Agrawal that dfter a long
time Court can refuse exercise of discretionary jurisdiction in granting a

. decree for specific performance of contract.

'15. ‘Shri Dhande, Sr. Advocate has further relied upon a_decision in

Pukhraj D. Jain and others v. G. Gopalkrishna' to contend that it is from
the date of refusal to execute the sale deed limitation starts to file the
suit. There is no'dispute with the aforesaid proposition. At the same time,
Apex Court has laid down that continuous readiness and willingness from
the date of contract till hearing of the suit has to be proved After serving
notice in the year 1997, there was enormous delay on part of the plaintiff
which negates readiness.and willingness i in the aforesald facts.

-16.  In Nirmala Anand v. Advent Corporatlon (P) Ltd. And m‘hem2 the

Apex Court has laid down that in case of phenomenal increase in price of
land durmg pendency of litigation, Court may impose reasonable condition
in the decree including payment of additional amount by plaintiff/
purchaser.-We are not inclined to adopt the aforesaid course in the facts
of this case as plaintiff has not been able to establish that Society had
requisite money with it to carry out its obligation. The decision in

(1) (2004) 7 SCC 251. (2} (2002) 8 SCC 146.
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Rachakonda Narayana v. Ponthala Parvathama and another' has also
pressed into service-in which the Apex Court has laid down that in case
other party is ready to pay or had paid full of the agreed amount, other
. party should be asked to fulfill the promise unless there is delay 0_1: laches
or any other disability on part of other party. The Apex Court has held
thus:-

"8. A perusal of sub-section (3) of Section 12 shows that the -
first part of the said provisions mandates refusal of specific
performance of a contract on certain conditions. However, the
latter part of the provisions permits a Court to direct the party in
default to perform specifically so much of his partof the contract
as he can perform if the other party pays or has paid the agreed
consideration for the whole of the contract and relinquishes all
claims to the performance of the remaining part of the contract )
and all the rights to compensation for the loss sustained by him.
If a suit is laid by the -other party, the Court may direct the
defaulting party to perform that part of the contract which is
performable on satisfying two preconditions i.e. (i) the plaintiff
pays or has already paid the whole of the consideration amount
under the agreement, and that (ii) the plaintiff relinguishes all -
claims to the performance of the other part of the contract which
the defaulting party is incapable to perform and all rights to
‘compensation for loss sustained by him. Thus, the ingredints which
would attract specific performance of the part of the contract,
are : (i) if a party to an agreement is unable to perform a part of
the contract, he is to be treated as defaulting party to that extent,
and (ii) the other party to an agreement must, in a suit for such
specific performance, either pay or has paid the whole of the
agreed amount, for that part of the contract which is capable of
" being performed by the defaulting party and also relinquish his
- claim in respect of the other part of the contract which the
defaulting party is not capable toperform and relinquishes the
claim of compensation in respect of loss sustained by him. If

([ (2001} 8 SCC 173.°
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such ingredients are satisfied, the discretionary relief of specific
performance is ordinarily granted unless there is delay or laches
or any other disability on the part of the other party."

The.aforesaid decision is of no utility to the plaintiff as there was
delay on part of the plaintiff and the plaintiff had no arrangement of
consideration and owing to the delay décision militates against the cause
espoused by the plaintiff. :

17.  Shri Dhande, Sr. Advocate has also relied upon a-Division Bench
decision of this Court in Mulla Badruddin v. Master-Tufail Ahmed" to
contend that merely publication of the notice of forfeiture of the amount
without giving a reasonable notice cannot be said to be proper, no doubt
notice of cancellation was published by the defendant, We are not taking
the contract to be cancelled by publication of notice by defendant but we
have considered all the facts and circumstances of the case and we have -
found that trial Court has committed gross illegality while decreeing the
suit for specific performance. However, as Rs. 1, 30,000/-was paid by the
plaintiff/society, we direct refund of the aforesaid amount to the plaintiff
in-order to do complete justice between the parties.

20. Resultantly, appeal is hereby allowed in part, judgment and decree

- passed by trial Court is set aside. Refund of consideration of Rs.

1,30,000/- is ordered. Parties to bear their own costs as incurred of this
appeal.

Appeal allowed,

(1) AIR 1963 MP 31.
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APPELLATE CIVIL

Before Mr. Justice U.C. Maheshwari .
2 January, 2006.
BADAMILAL SONI - ..Appellant*
v, ' ' ~ '
MUFAJJAL & another ' . ...Respondents

Civil Procedure Code, (V of 1908)—Sections 1 00, 100¢3), Order 41, Rule
22, and Accommodation Control Act, M.P, 1961, Sections 12(1)
(@), 12(1) (), 12(1) (g), 12(4), 13 and Transfer of Property Act,
1882, Section 109-Second appeal—Suit for eviction—Previous
landiord transferred property by sale—Transferee also becomes

owner in relation to tenant—Relationship of landlord=-tenant -

established-Suit for evg'ciion maintainable even without quif notice—
One year period would be counted Jrom the date of transfer and
not from date of quit: notice. S '

The respondents have acquired the title in property, by virtue of sale
deed Ex. P/1 on dated 4.2.1998 and on the same day they haveé.become
owner and also the land lord ofit. In pursuant of it appéllant has become
their tenant by attornment on said acquisition. ’

Therefore, it is held that the relationship of landlord and tenant had
come In existence on the date of acquisition of title by the respondents

i.e.0n 4.2.1998 and the suit was rightly filed in compliance of the aforesaid

‘provision of the Act.

So far the aforesaid question (c) is concerned, on holding the -

relationship of landlord and tenant in between the parties the suit for eviction

under the Act is maintainable even without giving the notice to quit the

tenancy. '

Mere depositing the rent before delivery of judgment could not 'ﬁelp

to appellant. It is also notable that such prayer for condonation was neither
made before the subordinate appeilate Court nor before this Court. In such |

* 5.A. No. 758/02.

(7

" April-06.Master



2006] e MADHYA PRADESH SERIES® : 579

Badamilal Soni v. Mufajjal, 2006.

circumstances the appellate Court has not committed any etror in reversing
the finding of trial Court and decreeing the suit on this Count also by
allowing the cross objection.’

[P'aras 22,27,28 and 31]

Gyanchand v. Narain', Ramprasad v. Dasrath?, Shankar Sahai v.
Kanmal and others®, Bhagirath Premi v. Sardar Mansingh®, Begum
Hamidiyakhan v. Col. B. H. Saidi and others®, V. Dhanpal Chettier v.
Yasoda Ammal®, Kalyan Singh v. Ramswaroop and another’ Dr. Ranbir

" Singhv. Asharf ilal®; referred to.

Jamnalal and ors. v. Radheshyam®; followed.
Ashish Shroti, for the appellant.

Imtiaz Hussain, for the respondent.
Cur. adv. vulr.

JUDGMENT

U. C. MaHEsSHWARI, J:—An unsuccessful appellant-defendant has
knocked the door of this Court under Section 100 of the Code of Civil
Procedure to try his fortunie being aggrieved by the judgment and decree
dated 30.9.02 passed by Additional Dis’trict-Judg'e‘, Shohagpur, district
Hoshangabad in Civil Regular Appeal No. 17-A/02 confirming the
judgment and decree dated 28.2.02 passed by Civil Judge Class I,
Shohagpur in Civil Original suit No. 2-A/2000 and allowing the cross
objection filed by the respondents regarding one more ground for eviction
under Section" 12 (1) (@) of the M.P. Accommodation Control Act.,
(hereinafter referred as "the Act").

2. The facts which are necéssary for disposal of this appeal are that
the respondents had filed a suit against the appellant for eviction regarding
a shop situated at Rajendra Ward, Suhagpur. The house in which aforesaid

(1) 1985 M.P.W.N. {Note) 359. (2) 1989 M.P.W.N. Vol. II, Note 228. (3) 1971 J.L.J. 102.
(4) 1997 LL.J, 92, (5 A.LR. 1982 Dethi 353, (6) 1980 J.L). 1.
(7) 1996 J.L.J. 247. (8) 1995 (6) $.C.C. Vol. 6. 580, (9)(2000) 4 S.C.C. 380.
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shop is situated was purchased by the respondents from its carlier owner/
landlord Smt. Sugara Bi, vide sale deed dated 4.2.1998. The appellant was
inducted tenant of Sugara Bi in aforesaid premises @ Rs. 200/- per month for
non-residential purposes on acquisition of the title by respondents the appellant
has become their tenant by attornment. The rent of the accommodation upto
the period dated 15.7.1998 was paid for Sugara Bi in the Court of SDO/
R.C.A. Thus, the rent from 4.2.1998 to 15.7.98 was given to respondents by
Sugara Bi in presence of the appellant with the intimation of the aforesaid
transaction and to pay the rent to the respondents. Inspite it the rent was not
paid to the respondents. The notice dated 3.6.1999 for termination of tenancy
with demand of outstanding rent was given to appellant on behalf of
respondents with the intimation for vacating premises on available grounds
for eviction as mentioned under Section 12 (1) @), 12(1) (f) and 12(J) (g) of
the M.P. Accommodation Control Act 1961 (for short "The Act"). The same
was replied vide dated 26.7.1999 but in compliance 6f it neither rent was paid

nor the accommodation was vacated. Thus, the respondents have filed the suit_

on the aforesaid grounds of bonafide genuine requirement for respondent
no.1 for non residential purpose. The arrears of the rent and the condition of
the house is dilapidated which could not be repaired without vacating the
premises. '

3. In the written statement the appellant has denied the relatio‘xishjp of

landlord and tenant alongwith denial of grounds for eviction. In addition it
was pleaded that the rent was paid to Sugara Bi in connection of case No. 3-
A/90 (1)/94-95 pending before the Rent Controlling Authority filed by her. In
the absence of intimation regarding attomment from Sugara Bi relationship of
landlord and tenant is not established with the respondents. The application
for eviction filed by Sugara Bi was dismissed by the High Court and such
order s binding against the respondents are res Judicata. The need of the
respondents has been satisfied on availability of alternate accommodation.

4. By framing issues the evidence was recorded. On appreciation of it, by
holding the relationship of landlord and tenant the suit was decreed by the
trial Court under Section 12(1) (f) of the Act while other grounds have been
found negatived. '

AnrilL0A& Macter

.
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5. On appeal by the appellant, the resporidents have also filed their
cross objection for decreeing the suit undet Section 12 (1) () of the Act.
On consideration by allowing the cross objections of the respondents and
dismissing the the appeal, the decree of the trial Court was confirmed
with an additional ground for eviction under Section§12( 1) (a) of the Act.
Hence this appeal was preferred. ' ) o

6. This appeal was admitted by this Coutt on 14.2,05. on. following
substantial question of law:- : : '

"1. Whether without legal and valid attornment rélationship of
landlord and tenant between the appellant and respondents; and
valid termination of tenancy, the decree for eviction could be passed
under Section 12 (1) (a) and (f) of the Act "

2", Whether on the basis of material on record, the courts below
could pass decree of eviction under Section 12 (1) (D) of the Act?”

7. During pendency of this appeal I.A. No. 3405/04 an.application under
Order 41, Rule 27 of the Code of Civil Procedure for taking additional
documnents on record and L.A. No. 8553/05 under Section 100 (5) of the
Code of Civil Procedure for framing additional substantial question of law

have been filed by the appellant.

8. Learned counse! for the appellant Mr. Ashish Shroti has 'vehemently
submitted in support of I.A.No. 8553/05 that the relationship in between the

Jparties as landlord and tenant has not been proved aud, if it is found to be

proved, then from the date of intimation of transfer by notice Ex. P/2
dated 3.6.1999 the suit was not filed after expiration of one year as per
provision of Section 12 (4) of the Act. The suit was filed premature on
28.1.2000. On this account the suit could not have been entertained and
decreed under Section 12(1) (f) of the Act. In support of it he placed his
reliance on a reported case in the matter of Begum.Hamid Ali Khan v.
Col. B.H. Saidi & Ors." reported in and prayed for allowing his aforesaid
application for framing additional substantial question of law in this regard.
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9. In support of 1.A. No. 3405, he has submitted that the conduct of

the respondents are not fare and bonafide. The property was purchased by
them vide sale deed dated 4.2.1998 inspite the proceedings under Section
133 of the Cr.P.C. filed by Sugarabi was remained pending in the Court of
+ §.D.M., Suhagpur as Criminal Case No. 133/97 whieh shows that
transaction in between Sugara Bi and respondents was made to evict the

appellant.as proceedings for eviction initiated by Sugara Bi Under Section .

23-A of the Act.was allowed by R.C.A. but the same was set aside by the

High Court in Civil Revision No. 1704/95, vide order dated 17.10.97 and -
subsequent to it, the aforesaid sale transaction was made and submitted
. that to show the conduct of respondents, he has filed this application to .

adduce the copy of the order vide dated 30.4.02 and papers of said criminal
case and prayed to allow it for taking such documents in ponsideration.

10. So far framed questions of law are concerned, he has submitted that
regarding aforesaid sale transaction he was not intimated by the Sugara Bi
or respondents prior to the notice dated 3.6.1999 Ex. P/2. Thus, the tenancy
was not attorned from the date of the sale deed dated 4.2.1998 Ex. P/1
and the rent upto 15% July 1998 was received by Sugara Bi. In such
circumstance-the relationship was not established prior to these dates, if it
was attorned by abovesaid notice dated 3.6.1999 and the suit was filed on
28.1.2000 then the suit was premature by virtue of Section 12 (4) of the
Act. According to him in the absence of the specific evidence attornment
of relationship of the tenancy, the appellant was not bound to pay or deposit

the rent as prayed by the respondents. Thus the decree could not have been -

passed against him. The entire rent was deposited in trial court before
delivery of the judgment and the same was considered with justice oriented
approach by the trial court in relating to the ground of Section 12 (1)a)
of the Act. According to him the delay caused in depositing the rent was
condoned by the trial court. So decree could not have been passed on-this
ground by allowing the cross objection of the respondents in the appeal.
He fairly conceded that no application was moved for condoning the same
either in the trial court or appellate court. So far bonafide genuine
requirement is concerned, he has submitted that the respondents are not

fu



s aprer wuorimave )

Ty i
LR T

-

,2006] - _MADHYA PRADESH SERIES . - 583.

" Badamilal Soni v. Mufajjal, 2006 .

LIRS #%

. under the alieged need 6f the accommodation. If: it was subsisting in any
£e( . . .

manner then on availability.of an alternate accommodation from the other
Stenant their need has’corné to.an end. Thils, the decree is n6t-sustainable
oni this-count also. It was alsosaid that in view of provision of Section
12(4) of the Act the respondents siit was decreed ‘under Section 12(1)
(f) contrary to this provision by considering the date of sale deed while
the date of notice 3.6.1999. Ex. P/2 ought to have been considered by

I

" Courts below and prayed for answering the questions accordingly by
" allowing his appeal. PR VR S

11. 'While other hand, learned counsel for the respondents Mr. Imtiaz
Hussain has submitted that the applicétion filed under Sebtib_n 100 (5) of
the CPC by appellant ishisconceived because firstly the matter mentioned
in’it is covered by existing substantial question-of law and secondly the
existing substantial question of law and the proposed:one both: are not
falling ‘under, under the purview of substantial question of the law as
they are based:on appreciation of evidence under the purview of findings
of fact. : I -
12. So far application of appeilant under Order 41 Rule 27 of the CPC
is concerned, he has submitted that after executing the sale deed if any
proceeding as initiated by Sugara Bi was remained pending then it does
not affect the rights of the respondents. Beside this he hag also submitted
that the aforesaid transaction of the sale was disclosed before the SDM-
in aforesaid criminal case no. 133/97. The order itself says about it. The
conduct of respondents can not be inferred on its basis. So far the order
of the High Court in Civil Revision No. 1704/97 is concerned, he has
-submitted that such application was filed by Sugara Bi on the ground of
-residential need while tlie appellant was in need for non-residential
‘purposes. Thus, on considering this aspect the revision was allowed and
her application for eviction was dismissed. The order shows the nature of
the tenancy of the appellant as non-residential. According to him all these
documents are not relevant with this case in any manner and prayed for

. dismissal of this application.
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13.  Onframed questions are concerned, he has submitted that on transferring
the property by registered deed, the tranferee acquires all rights of transferor
and with this analogy on 4.2.1998 on registration and execution of the sale
deed by the Sugara Bi the respondents have acquired the title in it .and by
virtue of the same they have become landlord. It was also intimated to the
appellant. In any case the intimation was given by.notice Ex. P/2 dated 3.6.99.
Accordingly the tenancy was attorned in fayour of the respondents. On
‘appreciation of the evidence the trial Court has held the existence of relationship
of, the landlord and tenant in between them. The same was affirmed in the
First appeal. Thus, this finding being the finding of fact is binding against the
parties and can not be disturbed or interfered in any manner. He also cited a
decided case of the Apex Court.

- 14. Hehas also submltted that acquisition of the title would be deemed

from the date of registration of the sale and not from the date of intimation
to the appellant by Ex. P/2 the notice.

15. So 'far the ground 12(1) (a) of the Act is concerned, he has submitted

the violation of Section 13 of the Act by the appellant is apparent-as rent

was neither paid within two months from the notice Ex. P/2 nor was
deposited, within one month from the date of service of summons and
also not deposited regularly in the Court. Thus, the decree on this ground
was rightly passed in appeal.

16. Lastly he has submitted that the questions as framed do not fall under
the purview of Section 100 of the CPC. So far Section 12 (1) (f) is
concerned, his submission was that on appreciation of the evidence the
concurrent findings have been given by the courts below and bonafide
genuine requirement of respondent no.1 was found to be proved. As per
dictum of the Apex Court concurrent findings had an effect of finding of
fact and also cited some decided cases of Apex Court and this Court in
support of his submissions.

17.  Having heard learned counsel for the respective parties, firstly this
Court has to consider aforesaid L As. filed by the appellant.
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18. So far L.LA. No. 8553/05 an application under Sect1on 100 (5) of
CPC is coricerned, it is suffice to say that the proposed substantial question
of law regarding Sections 12(1) (f) and 12(4) of the Act related with the
acquisition of title and relationship of landlord and tenant are already
covered by existing framed substantial question of law. Thus, this
application does not have aay merits. Resultantly the same is dismissed.

19. So far I.A.No. 3405/04, an application under Section 41 Rule 27 of -
CPC is concerned, the documents submitted with the application as
additional evidence the order ~passed by Sub Divisional Magistrate vide
dated 30.4.02 in Case No. 13__3/97 alongwith its summons and the order

passed by the high Court vide dated 17.10.97 in Civil Revisions No. 1704/

95 are covered under the definition of public documents defined under
Section 76 of Evidence Act. Thus, by virtue of Section 77 of Evidence
Act the same are-admissible and can be considered without any application.
Thus, without entering on.any controversy the .A.'is allowed and the
documents are taken up on record. ‘

20. On consideration of the merits of the appeal in view.of the framed
substantial question of law this Court has to answer the followmg
questions:-

a. How the tenancy is legally and validly attorned in favour of 7,
‘transferee landlord who claims the derivative title over the

property?
- b. How the relati(')nship of landlord and tenant is established in:
the matter of* attorment and what would be the crucial date.

regarding attornment the date of acquisition of title or the date
of intimation fo the tenant?

c. How such tenancy could be terminated legally under the Act
and other concerning provisions?

21. ‘Béfore, answering the ﬁuestion (a), I would like to refer Section
109 of the T.P. Act which governs the attornment of lease matters. It
read as under:- ’




586 THE INDIAN LAW REPORTS {2006

- Badamilal Soni v. Mufajjal, 2006.

"109. R'ights of Lessor's transferee:- If the lessor transfers
the property leased, or any part thereof, or any part of his
interest therein, the transferee, in the absence of a contract
to the contrary, shall possess all the rights and; if the lessee
so elects, be subject to all the liabilities of the lessor as to
the property or part transferred so long as he is the owner of
it, but the lessor shall not, by reason only of such transfer,
cease to be subject to any of the liabilities imposed upon him
by the lease, unless the lessee elects to treat the transferee as
to the person liable to him; ‘

Provided that the transferee is not entitled to arrears of
rent due before'the transfer, and that, if the lessee, not having
reason to believe that such transfer has been made, pays rent
to the lessor, the lessee shall not be liable to pay such rent
over against to-the trasferee. ' )

The lessor the transferee and the lessee may determine
what proportion of the premium or rent reserved by the lease.
is payable in respect of the part so transferred, and, in case,
they disagree, such determination may be made by any’ Court
having jurisdiction to entertain a suit for the possession of the
property leased."

In view of the dforesaid provision transferee (the respondents
herein) had possessed all the rights from the date of the transfer, i.e.
4.2.1998 including right of lessor against the lessee and also became
. the landlord as per provision of Section 2(b) of the Act which speaks
as under:- )

"Landlord" means a person, who for the time being is receiving,
ot is entitled to receive, the rent of any accommedatiori, whether
on his own account, or account of or on behalf of or for the
benefit of any other person or as a trustee, guardian, or receiver
for any other person or who would so receive the rent or be entitled )
to receive the rent if the accommodation were let to a tenant and
includes every person not being a tenant who from time to time
derives title under a landlord".’
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The aforesaid questi-on was considered and answered by this Court
on earlier occasion in the matter of the Gyanchand V. Naram reported in
which it was held as under:- -

"It is not in dispute that one Kanhaiyalal was the landlord of the
tenanted accommodation and the defendant was his tenant, It is
also proved that the plaintiff purchased the right, title and interest
of ' Kanhaiyalal in the tenanted accommodation in any uction
held by the Tahsildar in revenue recovery proceedings against
Kanhaiyalal. In the circumstances, the right, title and interest of
Kanhaiyalal passed to the plaintiff and the defendant who was
_ the tenant of Kanhaiyalal became the tenant of the plaintiff."

It was again answered by this Court in the matter of Ramprasad v.
Dasrath?, reported in which it was held as urider:-

"In the present case, the tenant applicant admits the title of
‘Totaram over the suit accommodation and also admits that he
was inducted as a tenant by Totaram. The existence of registered
sale deed in favour of the landlord non-applicant is also not
denied. What has been stated is only this much that the sale deed
has been brought into existence nominally-------- for seeking
ejectment of the tenant applicant. Such a plea is not open to a
tenant in ejectment proceedings based on landlord tenant
relationship. A registered sale deed having been executed by the
previous owner landlord under whom the tenant was holding by
operation of Section 109 of Transfer of Property Act, 1882,
the transferee would become the owner of the property and also
landlord in relation to the tenant (See Shankar Sahai v. Kanmal
and others®)." .

22. Thus, in view of foregoing discussion, it is held that the respondents
have acquired the title in property by virtue of sale deed Ex. P/1 on dated
4.2.1998 and on the same day they have become owner and also the land

"lord of it. In pursuant of it appellant has become their tenant by attornment

on said acquisition.

(1) 1985 MPWN (Note) 359. (2) 1989 MPWN Vol. (I Note 228. - (3) (1971 JL} 102).
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23.  So far question (b) is concerned before considering the merits of the
case the provisions of Section 12 (4) of the Act i is reproduced for ready
reference whlch says as under:-

"Wh_ere-a landlord has acquired any accommodation by transfer,

" no suit for the eviction of tenant shall be maintainable under sub

section (1) on the ground specified in clause (e) or clause (f)

" thereof, unless a period of one year has elapsed from the date of
_ the acquisitjon."

24, The’said provision séys that no suit by the landlord on the ground

under Section 12 (e) and 12 (1) (f) of the Actshall be maintainable unless
the period-of one year has not been elapsed from the date of acquisition
of the accommodation. It does no speak that the suit would not be
maintainable unless the period of one year has elapsed from the intimation
to.the tenant (appellant herein). In the foregoing para, it has already been
held that the respondent has acquired the title, vide sale deed dated 4.2.1998.
Therefore, such period would be counted from this date not from the date
of notice Ex. P/2 dated 3.6.1999 and the suit was filed on.28.1.2000.

matter of Bhagirath Premiv. Sardar Mansingh' reported in whlch their
Lordshlp has held as under:-

l"Admlttedly on the date of the suit a period of one year had
elapsed from the date of acquisition. The expresssion of Section
12 (4) admits of no ambiguity and a plain constructions indicates
~ that the prohibition is-against the suit being filed within one year
" from the date of acquisition and- not against the notive being
» given within the period of one year from the date J.C. Chatterjee
& ors. v. Shri Shikisim Tandon & another® relied on. Appeal
- dismissed.”

26. Inview of .the aforesaid the submission-of the appellant regarding
non-attorment-of tenancy or in any case it was attorned on intimation by

(1) 1997 ILJ (92), - (2) AIR 1972 SC 2526.

i
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Ex. P/2 vide dated 3.6.1999 and the suit was prematuré from this date as
petr prov151on of Section 12 (4) of the Act is not sustainable. Consequently,

the case in the -matter of Begum Hamzdzyakhan v. Col. B.H. Saidi and

others' reported in cited by appellant is not he_Ipmg him for the aforesaid
reasons and in view of the aforesaid precedent of this Court.

27. Therefore, it is held that the relationship of landlord and tenant had
come in existence on the date of acquisition of title by the respondents
1.e.0n 4.2.1998 and the suit was rightly filed in comphance of the aforesaid
provision of the Act.

28. So far the aforesaid question (c¢) is concerried, on holding the
relationship of landlord and tenant in between the parites the suit for
eviction under the Act is maintainable even without giving the notice to
quit the tenancy as laid down in the matter of ¥ ‘Dhanpal Chettier v.
Yasoda AmmaF reported in, whjch was held as under:- -

”Sectlon 4 of the. Madhya Pradesh Rent Act 1955. prov1ded that
no suit could be filed in any civil Court against a tenant for his
eviction for any accommodation except on one or more grounds
set out in that Section. The corresponding provision it Madhya
Pradesh Accommodation Act of 1961 contained in Section 12
‘which starts with a non-obstante clause also but the definition
of the tenant as in other State Act incudes:-"any person
continuing in possession after the termination of his tenancy."
How then is it correct to say that a notice is essential for bringing
to an end the relationship between landlord and the tenant? The
notice does not bring to an end such a relationship because of
the protection given to the tenant under the Rent Act. If that be
so then it is not necessary for the landlord to términate the
contractual relationship to obtain pessession of the premises
for evicting the tenant. If the termination of the contractual -
tenancy by notice does not, because of the rent act provisions;
"entitle the landlord to recover possession and lie becomes untitled,
only if he makes out a case under the special provision of the

(1) AIR 1982 Dethi 352. {2) 1980 JLT L
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State Rent Act, then, in our opinion, termination of the contractual
relationship by a notice is not necessary. The termination comes
into effect when a case is successfully made out for eviction of
the tenant under the State Rent Act. We say with utmost respect
that on the point of requirement of a notice under Section 106 of
the Transfer of the Property Act Mangilal's case was not correctly
decided."

29. Therefore, it is held that the tenancy of the appellant could have
been termlnated by the respondents only by proving the grounds for evictien
not otherwise.

3. Beside the aforesaid findings in the case at hand there are concurrent ’

findings of both the Courts below regarding relationship of landlord and
tenant. It being based on appreciation of -evidence is a finding of fact
which can not be interfered or disturbed at this stage in view of law laid
down by the Apex Court in the matter Kalyan Singh v. Ramswaroop and
another', reported in which it was held as under:- '

"The contention of the learned counsel for the appeliant is that it
was not estdblished that the appellant was a tenant of Smt.
Gyasibai and that he was a tenant of the two sons. We are afraid
this contention can not be accepted in view of the findings of the
two Courts below and such finding of fact is not open to challenge
before this Court in appeal under Article 136 of the Constitution.”

31. Now coming to the grounds of eviction under Section 12(1) (a) of
the Act 15 concerned, it is apparent that on receiving the notice P/2 dated
3.6.1999 within two months or after service the summons of suit within
one month in compliance of the provision of Section 13 of the Act the
rent was not tendered, paid or deposited by the appellant as per prescribed
procedure even during pendency of the case, this provisions was not
complied with. Beside this on depositing the entire rent at belated stage in
the trial Court, no_application for condonation of it, was filed, thus in the
lack of such prayer, the approach of the trial Court was contrary to law.

(1) 1996 JL.J 247.

el
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Mere depositing the rent before delivery of judgment could not help to
appellant. It is also notable that such prayer for condonation was neither
made before the subordinate appellate Court nor before this .Court. In
such circumstances the appellate Court has not committed any error in
reversing the finding of trial Court and decreeing the suit on this Court
also by allowing the cross objection. The approach of the appellate Court
is squarely covered by the dictum of the Apex Court pronounced in the
matter of the Jamnalal and ors, v. Radheshyam, reported in which it
was held as under:-

“"Where the dispute as to'the amount of rent payable to the renant-
has no nexus with the rate of rent, the determination of such
dispute in a summary inquiry is not contemplated under Sub
Section (2) of Section 13. Such a dispute has to be resolved
after trial of * the case. Consequently, it is only when the
6bligations imposed in Section 13 ( 1) can not be complied with
without resolving the dispute under Sub Section (2) of that
Section, that Section 13 (1) will become inopérative till-such
time the dispute is resolved by the Court by fixing a reasonable
provisional rent in relation to the accommodation. It follows that
where the rate of rent and the quantum of arrears of rent are
" disputed the whole of Section 13 (1) becomes inoperative till
provisiona] fixation of monthly rent by the Court under sub
Section (2) of Section 13, which will govern compliance of
Section 13 (1) of the Act. But where rate of rent is admitted
and the quantum of arrears of rent is disputed, (on the plea that
the rent for the period in question or part thereof has been paid
or otherwise adjusted), sub Section (2) of Section 13 is not
attracted as determination of such a dispute is not postulated
thereunder. Therefore, the obligation to pay/deposit the rent for
the second and the third period aforelﬁentioned, referred to in
Section 13 (1), namely, to deposit rent for the period subsequent
‘'to notice of demand and for the period in which the suit/
proceedings will be pending (that is future rent) does not become

.

(1) (2000) 4 SCC 380).
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inoperative for the simple reason that Section 13 (2) does not
contemplate provisional determination of amount of rent payable
by the tenant. As resolution of that category of dispute does not
fall-under Section 13 (2) the tenant has to take the consequence
of non payment/deposit of rents for the said periods. If he fails
in his plea that no arrears are due and the Court finds that the
arrears of rent for the period in question were not paid, it has to
pass an order of eviction against the tenant as no provision of
Section 13 of the Act protects him."

- 32: " The ground relating to bonafide genuine requirement of the
responderts for their non-residential need of the accommodation under
Section 12(1)(f) is concerned, this ground was concurrently found to be
proved both the Courts on-appreciation of the evidence and I have also not
found any perversity or infirmity in between the evidence and judgments
impugned and also in its appreciation. Beside this the findings regarding

_bonafide genuine requirement-is a finding of fact and the same cannot be
interfered at the stage of appeal as such it does not involve any question of
law as laid down by the Apex Court in the matter of Dr. Ranbir Singh v.
Asharfilal', reported in which it was held as under:- )

"Sub'Section 1 of Section 100 of the Code of Civil Procedure
contemplates fhat an appeal shall lie to'the High Court from every
decree passed in appeal by any Court subordinate to the High
Court, if the High Court is satisfied that the case involves a
substantial question of law. Sub Section 4 of Section 100 further
provides that when the High Court is satisfied that a substantial
question of law is involved in any case, it shall formulate that |
question. But it may be pointed out that the High Court formulated
no such question of law on basis of which it proposed to interfere -
with the findings of facts. It has been the consistent view of this
‘Court that there is no jurisdiction to entertain a second appeal on
the ground of erroneous finding of fact based upon an
appreciation of the relevant evidence. There is plethora of case ‘
law in support of this view. To quite a few, references may be

(1) 1995 (6) SCC Vol. 6, 580.

April-06.Master



)

2006] MADHYA PRADESH SERIES 503
Badamilal Soni v. Mufajjal, 2006,

made to the decision in ¥ Ramachandra Ayyar v. Ramalingam
Chettiar (supra), wherein this Court took the view that even if
the appreciation of evidence made by the lower appellate Court
is patently ‘erroneous and the finding of fact recorded in.
consequence is grossly erroneous, that can not be said to
introduce a substantial error or defect in the procedure and the
High Court can not interfere: with the conclusions of fact
recorded by the lower appellate Court. This view has been
reiterated by this Court in Bhagwan Dass v. Jiley Kaur. This
being the position, the High Court was not justified in
reappreciating the evidence and substituting its own conclusions
for the well reasoned findings recorded by the Courts of fact.”

The said case is also decided on consideration of bonafide genuine
requirement under the Act.

33. Therefore, it is held that subordinate appellate Court has not
committed any error in confirming the decree of the trial Court with an
additional ground of Section 12 (1) (a) of the Act and the aforesaid
substantial questions of law are not covered by Section 100 of the CPC
answered accordingly against the appellant by upholding the judgment
and decree of the appellate Court. Hence this appeal has no, substance
and the same deserves to be and is hereby dismissed. There shall be no
order as to costs. Ther appeal is dismisssed.

34. The decree be drawn up accordingly.
Appeal dismissed.

_______________
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. APPELLATE CIVIL
_ Before Mr. Justice U.C. Maheshwari .
' " - 2 January, 2006.
RAMESHWAR PRASAD o ..Appellant*
V. . . ) .
' SMT.SHANTIDEVI andors. ...Respondents

Civil Procedure Code, (V of 1908)—Sections 100, 105 and Limitation Act
1963, Articles 58, 64, 65-Suit for declaration and possession—Time
barred amendment cannot be allowed-If allowed inspite Trial Court
has no authority to decree a suit on a prayer which is time barred.

It appears that aforesaid sale deed was executed on 18.3.1982 while
instant suit was filed on 9.5.1992, at the initial stage the relief for possession
was not prayed, the same was inserted in the plaint by way of an amendment
application dated on 20.7.1996. Thus, the relief for possession was prayed
after more than 14 years from the date of said sale deed. As per provisions
of Articlé 58 of Limitation Act such suit against respondent No.4 and
executor of sale deed should have been filed within three years from the
date of execution of sale deed, admittedly it was not filed within limitation.
Beside this.in view of Article 64 or 65 of the Limitation Act, the suit for

possession should have been filed within 12 years from 18.3.1982 and
o v;admittedly it was not filed.

Now the question Wthh requires the con51derat10n whether the
amendment application dated 20.7.96 by which the relief for possession
was inserted in plaint could have been related back to the date of the suit,
if the answer s affirmative then certainly the claim of the appellant was
within limitation and if answer is negative then the appellate Court has not
committed any error in dismissing the suit by allowing the appeal of
respondent No.4. Such question was answered by the Apex Court in the
matter of K. Raheja Constructions Ltd. v. Alliance Ministries and.others'.
reported in which held as under:-

" *S.ANo 1155/05,
(1) AIR 1995 5C 1768.

!
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"4. 1t is seen that the permission for alienation is-not a condition
precedent to file the suit for specific performance. The decree of
specific performance will always be subject to the condition to
the grant of the permission by the competent authority. The
petitioners having expressly admitted that the respondents have
refused to abidé by the terms of the contract, they should have
asked for the relief for specific performance in the original suit
itself. Having allowed the period of seven years elapsed from
the date of filing of the suit, and the period of limitation being
three years under Article 54 of the Schedule to the Limitation
Act, 1963 any amendment.on the grounds set out, would defeat
the valuable right of limitation accrued to the respondent.

5. e

6. On the facts, we hold that the application for amendment
was barred by limitation. The petition is accordingly, dismissed.”

It was again answered.by the Apex Court in the matter of Radhika

Devi v. Bajl angi Singh and others', reported in.

Accqrdmg to aforesaid decision the time barred amendment could~.
not be allowed, if it was allowed inspite, the trial Court had no authority
to decree the suit on a prayer which is barred by timie such finding of the
trial Court have been examined and reconsidered by the appellate Court
by virtue of Section 105 of CPC. Thus, in view of the aforesaid dictum

-of the Apex Court the appellate Court has not committed any error in

setting aside the decree passed by the trial Court in respect of respondent
No. 4. .

[Paras 9,10,11 and 12]

K. Raheja Constructions Ltd. v. Alliance Ministries and others®,
Radhika Devi v. Bajrangi Singh and others (supra); relied on.

A.D. Mishra, for the appellant.

(1) AIR 1996 SC 2358. (2) AIR 1996 5.C. 2358.
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.r Rameshwar Prasad v. Smt. Shanti Dévi, 2006. s

Devendra Shukla, for the respondent,
' Cur. adv. vult.

" ORDER

U.C. MAHESHWARI, J :—Appellant/plaintiff has preferred this appeal
under Section 100 of C.P.C. being aggrieved by the judgment and decree
dated 21.2.2005 passed by 5" Additional District Judge (FTC) Satna in
" Regular Civil Appeal No. 36-A/2005 reversing the judgment and decree

dated 29.3.2003 passed by Civil Judge Class-I, Nagod District Satna, in
Civil Original Suit No. 36-A/92. . -

2.- -This éppeal is arising out of a suit for declaration partition, separate
possession, mesne profit and perpetual injuction regarding house, other
movable property including the agricultural land situated at village Maiti

Barmendranath. and also for declaration to declare the sale deed dated

28.2.1992 excuted by his father Gabinath in favour of the respondent No.4,
Jagdish-Prasad as ad-initio void alleging the same was not executed in the
interest and necessity of the family. It is also prayed that the land subject
matter of said sale deed be adjusted in the share of Gabinath, the. father of

the appellant. Initially the relief for possession of the property was not.

prayed but was insertegi by amendment vide application no. 20.7.1996.

- 3. The other averments of the plaint are not necessary to mention here
as the matter has already been compromised in between co-parcener/
respondents and the appellant in the appellate Court. The only dispute
regarding respondent No.4 is subsisting for which this appeal is preferred.
The Gabinath has executed a sale deed dated 18.3.1982 in favour of
respondent No.4 regarding Survey No, 143/1 (Eastern part) area 0.042
hector and survey no. 144/1 (Eastern part) area 0.596 hector, situated at

village Langarganwa with intention to defeat the interest of appellant and

- other co-parceners.

4. Allaverments of written statement are not necessary to mention here
except the averment relating to respondent No.4. In view of the said
compromise. It is stated in it that long back before 13 years the partition

[ 74

April-06.Master

p



2006] MADHYA PRADESH SERIES 597

Rameshwaf Prasad v. Smt. Shanti Devi, 2006.

had taken place in the family, according to Annexure A of the written
statement thereafter family and its properties had not remained joint. It is
also pleaded that Gabinath did not possess any ancestral ornaments. The
large amount was required in marriages of children of the family and a
diesel pump was also purchased and to meet out these expenses the loan
was taken and the same was satisfied by selling the aforesaid land in
consideration of Rs. 3,800/-. In addition to it, it is also pleaded that said
land was sold for the necessity of the family and out of the land of
Gabingth. )

5. - After framing the issues, the evidence was recorded, on appreciation
of it, trial' Court has decreed the suit for declaration of plaintiff share,
with independent possession along with a direction for the land sold to
respondent n6.4 from the share of Gabinath as the said transaction was
not found in the interest and necessity of the family. -

6.  The decree of trial Court was challenged by both the parties the
appellant and respondents 1 to 4 by there separate appeals. Appellant
filed the C.R.A. 24-A/05 for modification in the declared share while
respondents filed C.R.A. 36-A/05 for setting aside the decree and dismissal
of the suit. During pendency of their appeal the appellant and respondents
l a, b,.c, 2 and 3 have compromised the matter but the appeals were
decided on merits regarding respondent no.4 and the findings of the trial
Court that the execution of said sale deed was not for the interest and

- necessity of the family has been upheld but the suit was dismissed by

setting aside the decree of trial Court by holding the suit is barred by time
for possession. Hence, this appeal is preferred by the appellant/plaintiff
for restoring the decree of trial Court against the respondent no.4.

7. Respondent no.5, the State has been impleaded as formal party in
view of the technical provisions of Order ] Rule 3 (B) of CPC but no
relief is sought against it. C

8.  Learned counsel for the the appellant has submitted that after
declaring that the said sale deed was not executed in the interest and
necessity of the family the appellate Court ought to have upheld the
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findings of the trial Court against the respondent no.4 even after

compromise in between the other parties because the suit was found within -

limitation by the trial Court on proper appreciation, thus, in appeal there
was no circumstances to dismental the same. According to his submission
his prayer for declaration and possession was within limitation as per article
109 of Limitation Act and submitted that question of limitation being
substantial question of law is still open for adjudication, thus, it be admitted
for hearing.

9. Having heard the léarned counsel for the appellant on perusal of the
record of Courts below with the impugned judgments. It appears that
aforesaid sale deed was executed on 18.3.1982 while instant suit was filed
on 9.5.1992, at the initial stage the relief for possession was not prayed,
the same was inserted in the plaint by way of an amendment application
dated on 20.7.1996. Thus, the relief for possession was prayed after more
than 14 years from the date of said sale deed. As per provisions of Article
58 of Limitation Act such suit against respondent No.4 and executor of
sale deed should have been filed within three years from the date of
execution of sale deed, admittedly it was not filed within limitation. Beside
this in view of Article 64 or 65 of the Limitation Act, the suit for possession
should have been filed within 12 years from-18.3.1982 and admittedly it
was not filed. ' ‘ :

10. Now the question which requires the consideration, whether the

amendment application dated 20.7.96 by which the relief for possession
was inserted in plaint could have been related back to the date of the suit,
if the answer is affirmative then certainly the claim of the appellant was
within limitation and if answer is negative then the appellate Court has not
committed any error in dismissing the suit by allowing the appeal of
respondent No.4. Such question was answered by the Apex Court in the
matter of K. Raheja Constructions Ltd. v. Alliance Ministries and others'.
_reported in which held as under:-

"4. It is seen that the permission for alienation is not a condition
_precedent to file the suit for specific performance. The decree of .

(1) AIR 1995 SC 1768.
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‘sp,eé'iﬁc‘pérfopnfanbé, will always be subject to the condition to
the. grant of the ﬁérmj_ss’ion by the.competent authority. The
., petitioners having express]y admitted that the responderits have
refused to abide by-the'terms of the contract, thiey should have
asked for the relief for specific performance in the original suit -
‘ftself. Having allowed the period of seven years elapsed from
thé.date of filing of the suit, and the period of limitation being
. three years under Article 54 of the Schedule to the Limitation
. Act; 1963 any amendment on the grounds set out, would defeat
.the valuable right of Iirﬁitatiqn accrued tolthe‘respondent.
5.0 e, - o .
6. On the facts, we hold that the application for amendment
.was barred by limit{itioh. The petition is accordingly, dismissed."

11. It was again answered by the Apex Court in the rhatter of Radhika
Deviv. Bajrangi Singh and others', reported in.

12, According to .aforesaid--d'ecision.tﬁérfim_e;barred'amendment could - - =
" not be allowed, if it was allowed inspite, the trial Court had no authority

to decree the suit on a prayer which is barred by time such finding of the

triat Court have been examined and reconsidered by the appellate Court
by vittue of -Section 105.0f CPC. Thus, in'view of the aforesaid dictum

of the.Apex Court the.appellate Court has. not committed any error in
setting‘aside the decree passed'by the trial Court inrespect of respondent
No. 4. : . SR - ' '

13.- In view of forgoing discussion, I have not found any infirmity or
perversity which raise any question of law, much less substantial question
of law in this appeal. Thus, this appeal being devoid any merits deserves
to be aqd i_shereby dismissed at the stage of admission. There shall be no
order as to costs, ' o - ‘

T

Appeal dismissed.

(1) AIR- 1996 SC.2338.
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APPELLATE CIVIL
Before Mr. Justice K.K. Lahoti and Mrs. Justice Manjusha Namjoshi .
12 January, 2006.

NAV BHARAT CORPORATION, BOMBAY ...Appellant*
V. ' : ’

" MADHYA PRADESH ELECTRICITY . ;
BOARD, JABALPUR . . ...Respondent

Civil Procedure Code, (V of 1908)-Sections 20, 96 Order 7 Rule 13,

' Contract Act, Indian, Sections 191, 192 and Limitation Act, 1963,
Article 55-First appeal-Suit for damages—Jurzsdzctzon—
Transportation of imported goods—Loss due to negligence—Tenders
invited, opened, finalised and work order issued at Jabalpur—Court
at Jabalpur has jurisdiction—Verification of pleading—Authority
to verify plaint & pleadings not denied in written statement-—-No
other reason to disbelieve authority—Plaint held duly verified—Agent
or sub-agent—Appointment of-Should be by approval of principal—
Merely a letter sent by plaintiff does not give rise to presumption
that said company is agent or sub-agent of plaintiff—Suit within 3
years of information about non-delivery of goods—Within
limitation—Suit rightly decreed by Trial Court.

The contract was cofnpl'eted at Jabalpur. The goods were to be
unloaded at different parts in.India and the material was to be supplied to
different places as per the directions of the plaintiff. Therefore, the cause
of action also accrued at Jabalpur for any dispute between the parties.
Therefore; as per Section 20(c) of the C.P.C. The Civil Court at Jabalpur
has territorial jurisdiction to hear the case.

There is nothing on record to show that the said company acted as

Sub-agent for and on behalf of the plaintiff through the defendant. The |

sub agent should be clothed with precisely the same rights and incur
precisely the same obligation and are bound to the same duties, in regard
to his immediate employer, as if he was the sole and real principal. His

* F.A.No. 238 of 1996,

N
~
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pésition is much superior than that of a servant in the matter of discretion
to be taken as and when needed. This is the sum and substance of Section
191 of the Contract Act which defines the term 'sub-agent'. What is needed
under Section 192 of the Contract Act is the appointment of sub- -agent
should be by approval of the Pr1nc1pal

Since that Company was working for and on behalf of the defendant
in case of need, if the plainti{f has made any communication with it, this
does not mean that plaintiff is estopped from denying any relation with
the said Company. There was no.act, ommission or conduct of the plaintiff
which could have given rise to presume that the said company was agent
or sub-agent of the plaintiff. Thus, the plaintiff is in no way responsible
for the acts, omissions and misconduct of the said Company.

[Paras 6(B) and-6(D)]

Sarjuprasad V. Badriprasad', All India Reporter v. Ramchandra’®,
Netram v. Bhagwan® and Ma’ Hussain v. Amdam & Co. %, followed
Ramji Vishwakarma, for the appellant. _ ‘
R.S. Jaiswal, Sr. Counsel with Shrivastava, for the i‘espondent.
' ' Cur. adv. vult,

JUDGMENT

The Judgment of the Court was delivered by

" MRs. MaNJusHA NamyosHl, J:—Aggrieved by the Judgment and decree in

Civil SuitNo. 148B/95 passed by IX Additional District Judge, Jabalpur,
in the-case of M.P. Electricity Board v. Nav Bharat Corporation, Bombay,
the defendant appellant has preferred this appeal under Section 96 of the
C.pC.

2. 'Itisnotin dispute that appellant wﬁs- duly authorized agent of the .

(13 A.LR. 1939 Nag 242, . - (2) A.LR. 1961 Bom. 292.
(3)A.LR. 1941 Nag. 159. ) {4) ALR. 1959 M.P. 30.
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respondent to unload the goods imported by the plaintiff/ respondent The
appellant was also authorized to sent the goods to different places as
directed by the plaintiff/respondent. It is also admitted that the appeilant
was to unload the goods at port Bombay and other ports like Kandla,
Calcutta, Madras and Cochin also.

3. Thecase of the plainftiff-in substance is as under:

As per.the directions of thie plaintiff/non-applicant, the defendant/
appellant out of 781.0706 M.T. of steel material imported
through vessel Jiao Chung, 119 MT material was not delivered
by the defendant to the plaintiff due to his gross neﬂllgence and
wilful misconduct. A part of it was wrongfully withheld and
misappropriated by the defendants agent M/s Gopal and Kumar
Pvt. Ltd. Calcutta and the other part of 47 bundles could not be
delivered to the plaintiff due to the wilful negligence of the
defendant. It was also pleaded that the said M/s Gopal and Kumar

- Pvt. Ltd. had left over 112 MT. Steel consignment of the plaintiff
unclaimed in the port and held another 43 MT. Steel in their
godowns for non payment of the dues. That the defendant did not
‘give funds to clear the consignment by M/s Gopal and Kumar
Pvt. Ltd. Out of 47 bundles of steel 40 were auctioned by the

* port authorities and seven bundles could not be auctioned. The
plaintiff has given detalls of claim for damages as per paragraph
27. ’

- 4. The defendant has denied the cIéin} of the plaintiff and stated that it

was plaintiff who was negligent in the matter and did not co-operate to
clear the steel material from Calcutta port. Since the defendant had no
authority to unload steel from Calcutta port he had to appoint M/s Gopal
and Kumar Pvt. Ltd. as their sub-agent who neglected in unloading the
goods. That the plaintiff has directly dealt with the sub agent, hence, there
was an implied delegation, consent and implied authority to the sub agent
to deal on behalf of the plaintiff. The defendant has further alleged that in
violation of Sections 61-62 of the Major Port Trust Act the authorities

- \{7\
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without intimating to the defenidant or/ and the plaintiff sold few bundles
by way of auction. Hence, the defendant has filed a Civil Suit in High

Court of Calcutta after giving notice on 23" September, 1985 which.

is yet pendmg The defendant has denied the claim of the plaintiff.
The defendant has raised three additional grounds relating to territorial
Jurisdiction, limitation and authority of the persen signing and
verifying the plaint.

5. In appeal the judgment and decree. of the tria] Court has been
challenged on the ground that the trial Court comnutted error of law
and facts in decreeing the suit.

6. The questions arising in.the case are decided under separate
heads: .

(A) Whether the plaint is du.l\'rj_s'iﬁned and verified?

The first peint to be decided is whether the officer in charge had
authority to sign the plaint and verify the pleadings or not. The
plantiff has pleaded that as.perthe provisions of Section 5 read
with Section 12 of the Indian Electricity Supply Act 1948 the
Officer in charge V.K. Shuk!a, Divisional Engineer was
appointed to sign and verify the plaint and pleadings. This fact
has not been specifically denied by the defendant in his written
statement. What the defendant says is no authority in writing
has been filed by the plaintiff. But that has not been challenged
in the statement of Shri V.K. Shukla (P.W.1). There is nio reason
to disbelieve the version of Shri V.K. Shukla that he had
authority to do so. In Sarjuprasad v. Badriprasad', All India
Reporter v. Ramchandra® and in Netram v. Bhagwar®, it was
held that the words 'duly authorized' in the proviso to Order VI
Rule 14 need not be restricted to mean authorised by proper
written authority or by power of attorney. It may be oral also."

(1) AIR 1939 Nag 242. . " {2) AIR 1961 Bom 292,
(3) AIR 1941 Nag 159.
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Thetefore, it is held that the plaint has been duly signed and
verified by the person authorised in this behalf. .

6(B) Whether the Civil Court at Jabalpur has terrltorial jurisdiction to
hear the Civil Suit ?

The Head Office of the plaintiff is at Jabalpur. Tenders were invited,
opended and finalised at Jabalpur and order was placed at Jabalpur and
sent to defendant to execute the work by dak at Bombay (Now Mumbai).
Thus, the contract was completed at Jabalpur. The goods were to be
unloaded at different parts in India and the material was to be supplied to
different places as per the directions of the plaintiff. Therefore, the cause
of action also accrued at Jabalpur for any dispute between the parties.

Therefore, as per Section 20(c) of the C.P.C. The Civil Court at Jabalpur - '

has territorial jurisdiction to hear the case.

6(C) Whether the suit is within limitation ? -

As per para 26 of the plaint the cause of action for the suit first arose
on 24.2.1983 when the defendant informed the plaintiff regarding the non-
delivery of 75 bundles due to some alleged dispute between the defendant
and Port Trust authorities. Thereafter plaintiff and defendant had tried to
resolve the dispute with the port authorities and ultimately defendant had
to:serve a notice on the port authorities on 23 September, 1985 and
instituted suit in Calcutta High Court. Thus, the defendant had not straight
way denied the claims of the plaintiff for compensation. He was trying to
mitigate the dispute and wanted to settled the matter at rest.

As per Article 55 of the Limitation Act Suit for compensation for the
breach of any contract may be maintained within 03 years when the contract
is broken. The suit was filed on 19.2.1986. It is also to be remembered that
the word 'compensation’ in Article 55 of the Limitation Act has the same
meaning as assigned in Section 73 of the Contract Act. The word
'compensation’ means monetary compensation which has become due on
account of breach of contract. Thus, the compensation in any other way
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then by payment.of money.is not compensation for the purposes of Artlclé
55 of- the Limitation Act. In Md. Hussain v. Amdani & Co.\, It was held
that the word ' compensatlon under this Artlcle (Article 55) is w1de enough.
to include a claim for damages as well ds refund of money paid as- advance
in.pursuance of . the contract. Hence, looking to the nature of the case,
Article 55 of the Limitation' Act will apply: Accordingly, the suit is thhm
limitation.

-6(D) Does M/s Gopal and Kumar Pvt. Ltd. had any authorltv to act .
as sub-agent for the plaintiff ?- o

There was a contract between plaintiff and the' defendant it and the
defendant was not at all implidely or expressly authorised:to appoint some-
one as sub-agent for plaintiff. As per paragraph No.4 of the plaint the
defendant was also obliged to collect steel material from Calcutta port.

" also. It was immaterial for the parties that whether the defendant had any
license or authority to work independently at Calcutta Port. Defendant _ :

had pleaded that since he had no authority or any license:to work at Calcutta

- port he had to take the services of M/s Gopal and Kumar Pvt. Ltd. Thus,

it was defendant who of his own accord took the services of the said
company on hire. Plaintiff was never consulted in this respect by the
defendant nor plaintiff has consented to d6 so. Merely hiring services-of

" the said Company by the defendant does not amount to mean authorising

the company to work as sub-agent. There is nothing on record to show
that the said company acted as Sub-agent for and on behalf of the plaintiff
through the defendant. The sub agent should be clothed with ‘precisely
the saime rights and incur precisely.the same obligation and are bound to
the same duties, in regard to his immediate employer, as if he was the sole
and'real principal. His position is much superior than that of a servant in
the matter of discretion to be taken as and when needed. This is the sum
and substance of Section 191 of the Contract Act which defines the term

" (1) AIR 1959 MP 30.
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'sub-agent'. What is needed under Section 192 of the Contract Act is the
appointment of sub agent should be by approval-of the Principal.

In the present case, it was defendant who appointed the said Company
to work on its behalf in Calcutta Port as it had no authority to work there

independently. Thus, for its convenience the defendant hired the services

of the said Company. The plaintiff was not in knowledge of the fact that
the defendant had agreed to pay commission or remuneration for services
to be rendered by the Company. It was sure that the plaintiff had not'to
bear any expenditure on the said company. Merely because on one occasion
the plaintiff wrote letter and made communication with the said Company,
does not mean that the plaintiff accepted the said company as its agent or
sub-agent. Since that Company was working for and on behalf of the
defendant in case of need, if the plaintiff has made any communication
with it, this does not mean that plaintiff is estopped from denying any relation
with the said Company. There was no. act, ommission or conduct of the
plaintiff which could have given rise to presume that the said company. was
agent or sub-agent of the plaintiff. Thus, the plaintiff is inno way responsible
for the acts, omissions and misconduct of the said Company.

6(E) Was defendant negllgent in not taklng dellveg[ of the goods at
Calcutta Port ?

The plaintiff had given full eiuthority to the defendant to take delivery
of goods at any Port concerned. As per agreement discribed in para 4 of
the plaint, the defendant had to take delivery at Calcutta port also. The
defendant did not disclose that he had no license to work at Calcutta port.
For his convenience he appomted Gopal & Kumar Pvt. Ltd. to take delwery
of the goods.

P.W.1 V.K. Shukla has in his Court statement given the details of the
deliveries taken and not taken by the defendant which clearly shows that
the defendant and his so called agent or servant Gopal and Kumar Pvt.
Ltd: Were negligent in not taking delivery of goods and allowing some
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_material to be auctioned by the port authontlcs Thus it was defendant who

did not keep watch and supervision on the ‘work performed by the said
Company that is, Gopal and Kumar Pvt. Ltd.. Laxmikant (D.W.1) has in his

-statcment admitted that it was the duty of the agent to get the delivery of

goodsata pamcular port and is cleared in a reasonable time. The defence of
the defendant was dxe goods were to'be arrived at Bombay Port but
subsequently they were dlverted toCalcutta port. The defendant in his written
statement admits that port authorities have right to divert the goods to be
unloaded-from one port to .another as and when needed. Since he had no
licénse to work at Calcutta port he soliciated the services of Gopal and
Kumar Pvt. Ltd. for takmg dehvery The defendant pleads that the port
authority after unloading the goods were stocked at-some. place different
from place where such goods are to be stored. The port: authorities could not
locate the place and ultimately the said stock was auctioned by the authorities.
However, the defendant says in his pleadings Paragraph 17 that for illegal .
auction of goods by port authorities he has filed a Civil Suit in Calcutta High
Court. But this has nothing to do with the plaintiff as plaintiff is not party to
the case nad for lack of vigilance of the defendant and his so called' agent
Gopal and Kumar Pvt; Ltd., the p]amtlff cannot be held liable for any loss or
damages caused by thém. :

6(F) s rate of interest awarded by tnal Court is excessw e?

The trial Court has awarded 15% mtcrest on comp ensation claimed and
also awarded future interest at the same rate. The rate of interest appears to
be on higher side. It also appears to be penal. The reasonable rate of interest

- in normal course should not be more than 9 (nine) percent per annum. To

that extent the decree of the trial Court 1 requlres modification. The plaintiff .
has claimed Rs. 9,17, 420. 42/- as damages as per para 27 of the plaint.
Therefore, the plaintiff is entitled to have interest at the rate of 09 (nine)
percent per annum from 24.2.1983 to 23.1.1986.. And since it was a
commercial transaction plaintiff:is also entiled to interest at the same rate
from the date of institution of the suit that'is from 19* February, 1986 till
the recovery of the amount of compensation as claimed.
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6(G) Operative order of the Court

with this modification of the judgment and decree of the trial Court -

the appeal of the appellant/ defendant is partly allowed. The appellant

shall bear his own costs of the appeal and that of the respondent also. -

Counsel's fee as per Schedule or as certified and whichever is less.

Appeal partly allowed.

APPELLATE CRIMINAL

Before Mr. Jﬁstice S.L. Kochar and Mr. Justice Ashok Kumar Tiwari .
12 April, 2005.

KALU S/O MOHAN SINGH ~ * -+ - ..Appellant*
Y. o . .

" . STATE OF M.P. THROUGH P.S. KUKSHI .
DISTRICT DHAR, M.P. . : : ...Respondent

Penal Code, Indian (XLV of 1860)-Section 302, Evidence Act, Indian,

S T dgar fT A

374(2)—-Appeal from conviction and sentence—Incriminating
circumstances available not specifically put to accused—No
opportunity given to explain—-Could not be relied upon-Judgment
‘based on inadmissible evidence—Conviction and sentence set aside.

'i‘h_e learned trial Court in its judgment para 47 placed reliance on the

Chiemical Examiner's report Ex. P/15 and in paras 49 and 50, considering
the arguments and judgments relied upon by the appellant held that even if
'the blood group was not found on the seized lathi, axe and Darata, the
present of simple blood is sufficient as an incriminating circumstance against
the appellant and the same can be used against the accused and the learned

* Cri. A. No. 1251 of 2001.

1872, Section 3, Criminal Procedure Code, 1973, Sections 314,

{61)
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trial Court has accepted the conten:s of the Chemical Examiner's Report
Ex. P/15, as circumstantial evidence against the appellant though in the
accused-statement recorded under Secuon 313 Cr.P.C., no question was
put to the accused about receiving of Chemical. Exammer s Report (Ex.
P/15)., and the contents thereof. The statement of the accused under
Section 313 Cr. P.C. were recorded on 03.09.2001 and thereafter, the
case was fixed on 07.09.2001 for examination of defence witnesses. On
this date (07.09.2001), the Court had exhibited the Chemical Exammer s
report as Ex. P/15. .

Since the incriminating circumstances available in the Chemical
Examiner's report (Ex. P/15) were not specifically put in the accused
statement to the appellant and no opportunity was given to him to explain
the same, the contents of the report (Ex. P/15) could not be relied upon
as an incriminating circumstance against the appellants.

[Paras 11 and 12]
Manish Sharma, for the appellant.

Manoj Dwivedi, Govt. Adv. for the State.
' : Cur. adv. vult.

JUDGMENT

The Judgment of  the Court was delivered by
S.L. KocHAR, J:-This appeal aims at setting aside the conviction and
sentence of the appellant passed by the learned Additional Sessions Judge
(Shri Anil Abbas), Kukshi by Judgment dated 11 th September, 2001 in
Sessions Trial No. 86/2001, thereby finding the appellant guilty of the
offence-punishable under Section 302 IPC and sentencing him to suffer
imprisonment for life and fine of Rs. 1 000/—, in default of payment of
fine to suffer R.I. for two months. - -

2. Briefly stated, the prosecution case as unfolded before the trial Court
~ was that on 03.01.2001, the appellant informed the police of P.S. Kukshi
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that the dead body of his wife Thavlibai was lying in the fore;t. On this
information Merg. No. 01/2001 under Section 174 of the Code of Criminal .
Procedure was registered and PW-6 R.S. Raghuvanshi. Sub-Inspector

started enquiry in to the Merg. PW-6 R.S. Raghuvanshi effected the seizures -

of iron-rod, slipper etc. from the place of occurrence. Its seizure memo is
Ex. P/12. On merg enquiry, the Enquiring Officer found involvement of
“appellant Kalu in commission of murder of his wife. Therefore, Crime -
* No. 5/01 under Section 302 of the Indian Penal Code was registered and
investigation commence by Investigation Officer B.R. Yadav (PW-7). He
recorded the statements of the witnesses and arrested the appellant vide
arrest-memo (Ex.P/7). Ex. P/4 is the Panchnama of dead-body. Autopsy
" on the dead body was conduct-ed by Dr. PW-1 F.S. Chauhan who found 9
external injuries and on internal examination, he found fractures of rib-
bores. According to him, the deceased died because of internal
haemorrhage The medical réport issued by this doctor is Ex.P/2. On the
basis of the memorandum Statement (Ex.P/8) the investigating Officer

seized an axe and Darata (sickle) from the house of the appellant. The -

seizure-memo of these weapons is Ex. P/9. He also seized a bamboo lathi.
All these seized articles were sent for Chemical Examination to the Forensic
Science Laboratory at Indore. The Report is Ex. P/15.

3. According to this report Ex.P/15, on the lathi axe and Darata, simple

blood was noted. After investigation, charge-sheet was filed against the
“appellant under Section 302 Indian Penal Code. The appellant refuted the
charges and pleaded innocence. Therefore, the prosecution, to prove its
case, examine seven witnesses, The appellant did not examine any witness
. in defence. After hearing the parties, the learned trial Court, finding the
appellant guilty of the offence of murder, convicted and sentenced him as
indicated herein-above. o

4.  Aggrieved by the aforesaid judgment, the appellant has preferred this
appeal. .

5. Having heard the learned counsel for the parties and having gone

-
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through the evidentiary material minutely this Court is of the firm view
that there is no legal, admissible, cogent and reliable evidence avaﬂable
on record to maintain the conviction of the appelldnt. ..

6.  PW-1 Dr. E.S. Chauhan, in the postmortem Report (Ex P/2) found
in total nine injuries on the person of the deceased on various parts. All

* the injuries were caused byhard and blunt object and the i injuries were

contusions and abrasions. On internal examination, the doctor found 6th,
7th and 8th fibs fractured. According to the medical expert, the deceased
died because of internal haemorrhage within 24 hours from the time of
his examination i.e. 03.01.2001 at 5.00 PM. This doctor has not stated in
his statement about the nature of injuries whether they were antemortem
and/or postmortem and whether the death was homicidal, accidental or
suicidal. In these days, we generally find these important lacuna although
it is the duty of the counsel for the prosecution to ask these questions and
seek answer from the medical expert. The prosecution is required to first
establish homicidal death. If the prosecutor fails to discharge this onerous
duty, the trial Court should be vigilent and put this question as per
provisions under Section 165 of the Evidence Act, but in this matter,
both have failed to discharge their duties as per provisions of law.

7. PW-2 Punibai has deposited that on the date on which the deceased
Thavliabai died in the evening at 5.00 PM near tower situated in village
Talanpur, she was cutting the fuel wood and at that time, the appellarit was
abusing her. On the next day, there was a talk in the village that Thavlibai had
died. She has further stated that the appellant Kalu used to consume liquor
and oftenly used to pick up quarrels with Thavlibai. In para 6 this witness has
stated that the appellant belongs to' Mankar caste and all the people of: this
caste use to consume liquor. She also stated that in every family the disputes
take place. She herself was having dispute and verbal altercation with her
husband when he was alive. We do not find any substantive material against
the appellant in the statement of this witness.

Ei. The third witness is PW-3 Jagdish. This witness has been declared
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hostile. In cross-examination para 2, he admitted his signature.on the
Panchnama of date body (Ex. P/4) and the- notice given by the Police
(Ex.P/3). He denied'recording of his statement by the police vide Ex. P/5.
PW-4, Ugarsingh has also been declared hostile. The say of this witness is
, that on Tuesday in the early morning at 4.00 PM the appellant knocked at
the door upon which he told him:-that he will talk in the morning and he did
not talk with the appellant.at 4.00 A. M. The appellant again came to his
house in the miorning at 8.00 A. M. and disclosed that his wife is lyihg dead
.in the field of Dayaram. The appellant also, disclosed his ignorance as to
how his wife died. Thereafter, this witness Ugarsingh, village-Sarpanch
and the appellant went to the Police Station-and at the Police Station the

appellant disclosed-before them that lie committed murder of his wife. In ‘

cross-examination by the A.G.P., this witness denied the suggestion given

to him that the appellant made extra-judicidl confession before him at his -

house. On the contrary; he.has testified that when the appellant disclosed
about commnission of death of his wife by him, the police was present. In
the light of this statement, the évidence of extra-judicial confession in the
presence of the police is not admissible in-view of Sectlon 25 of the
Evidence Act.

9. PW-5 is Mulibai. She also has been declared hostile. She was
confronted by thé A.G.P. with her police-statement Ex. P/11 which she has
denied.’ In-para 5 she has admitted that the dead body of deceased Thavlibai
was lying by the side of commen road-which was being used by the villagers.

~ This witness has also stated about arrival of- the appellant at her house at
_ 4.00 A.M. but, she did not respond the appellant because,- of cold and
told him to approach Village Patel. The appellant disclosed before that the

dead body of his wife is lying near the hand-pump. The evidence of Mulibai °

(PW-5) is not useful to the prosecution in any manner.

10. PW-6R. S. Raghuvanshi is the witness for preparing seizure of iron-
rod, slipper etc and he has proved the seizure-memo Ex. P/12. These articles
were seized from the field of Dayaram. Dayaram has not been.examined

by the police. PW-7 B. R. Yadav, Station House Officer, conducted

y
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investigation on and arrested the appellant. This witness recorded
memorandum-statement of the appellant (Ex. P/8)., and in pursuance of
this statement, he effected seizure of axe and Darata (seizure) vide seizure-

‘memo (Ex. P/9). He also seized one Bamboo stick from the house of the

appellant vide seizure-memo Ex. P/10. All these articles were sent for
examination to the F.S.L. The report of the Forensic Science Laboratory
is Ex. P/15. This report was not tendered in evidence while recording the
statement of Investigating Officer PW-7, B. R. Yadav on 27.08.2001.The
order-sheet dated 07.09.2001 is disclosing the fact that the F.S.L. feport
was exhibited and marked as Ex. P/15by the trial Court because, by mistake
it could not be tendered in evidence of the Investigating Officer.

11. The learned trial Court in its judgment para 47 placed reliance on
the Chemical examiner’s report Ex. P/15 and in paras 49 and 50, considering
the arguments and judgments relied upon by the appellant held that even
if the blood group was not found on the seized lathi, axe and Darata, the
present of simple blood is sufficient as an incriminating circumstance
against the appellant and the same can be used against the accused and
the learned trial court has accepted the contents of  the Chemical
Examiner's Report Ex. P/15, as circumstantial evidence against the
appellant though in the accused-statement recorded under Section 313
Cr. P.C., no question was put to the accused about receiving of Chemical
Examiner's Report (Ex. P/15)., and the contents thereof. The statement
of the accused under Section 313 Cr. P.C. were recorded on 03.09.2001
and thereafter, the case was fixed on 07.09.2001 for examination of
defence witnesses. On this date (07.09.2001), the Court had exhibited the
Chemical Examiner's. report as Ex. P/15.

12. Since the incriminating circumstances available in the Chemical

"Examiner's report (Ex. P/15) were not specifically put in the accused

statement to the appellant and no opportunity was .given t6 him to explain
the same, the contents of the report (Ex. P/15) could not be relied upon
as an incriminating circumstance against the appellants.
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13.  After the above detailed scanning of the prosecution evidence, we
are of the view that the judgment of the learned trial Court is based on
conjectures and surmises as well as on inadmissible evidence. The record
is also disclosing the fact that the learned Addl. Sessions Judge isnot aware
of the basic legal position about admissibility of extra-judicial confession
as well as'importance of accused's statement under Section 313 Cr. P.C.

14.  Asaresultof the discussion as aforesaid, this appeal is allowed. The
- conviction and the consequent sentence of imprisonment for life with fine
. of Rs. 1,000/- is hereby set-aside. Let a copy of this judgment be
transmitted alongwith the record to the trial Court immediately who shall
release the appellant forthwith if notrequired in any other criminal case.

Appeal allowed.

27 April, 2005,

TV

RAMA @ RAMLAL : ...Appellant*
STATE OF MADHYA PRADESH ..Respondent

Penal Code. Indian (XL Vof 1860)-Sections 34, 300, 302, 304 Part-1I
and Criminal Procedure Code, 1973, Sectiqn 374 (2)-Appeal from
conviction and senrence—Culpable_ homicide—Death due to excessive
perifonitis and no because of direct result of inj ury—-Accused cannot
be convicted under Section 302 IPC but under Section 304 Part-II,
IPC-Appeal partly allowed,

Appellant could not be held responsible for the offence under Section
302 of Indian Penal Code, in view of the fact that he (deceased) did not

*Cri. A. No. 567/1999.
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die because of direct result of injury or thereis no medical opinion‘available

_ on record so that injuries which were caused to deceased indjependeritl’y
“were sufficient in ordinary course of nature to cause death: Autopsy

surgeon has very specifically stated as mehtioned here-in-above that

deceased died because of excessive peri_tonitiS'-(excessive formation of

pus and infection / toxemia). Therefore, the act of the appellant would
fall under Section 304 Part II of Indian Penal Code i.e. culpable homicide
not amounting to murder. : n

Dev Raj v. State of Punjab’, Kishan Chand & anr. v. State of
Punjab®; Bhagwan Singh & anr, v. State of Bihai®; Pirthi v. State of
Haryana®; State of M.P. v. Phoot Singh’® & Sumer Sai v. State of M.PS;
referred to. .

Gopal Hardiya, for the appellant.

G. Desai, Dy. A.G. for the respondent.. . .
o Cur._adv. vult.

" JUDGMENT -

The Judgment of the Court was delivered by
S. L.KocnAR, J:—Appellant has been ¢onvicted for the offence under
Section 302/34 of Indian Penal Code and sentenced rigorous imprisonment
for life and to pay fine of Rs. 2,000/-; in default of payment of fine, he

" was directed to undergo further rigorous. imprisonment for 6 months by
learned Additional Sessions J udge, Bhanpura District Mandsaur in Session
“Trial No. 166/1995 on 24.03.1999." "

02. The prosecution case, in short; is that on 29.03.1995 at 11.00 a.m.
deceased Ramlal was returning -back from the house of Ramesh after
celebrating Rangteras Festival. When' deceased reached in front of the
house of appellant, he was stopped. ‘Co-accused Kishan was having

(1) A.LR: 1992 8.C.950. (2)A.LR. 1994 8.C. 32. (3) A.LR. 1998'5.C. 119.
(@) ALR-19945.C. 1582. (S)MEWN. 1893 (Ijnote 177, (6) M.P.W.N. 1994 (1) Note 159.
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country made muzzle gun. Appellant. Rama and co-accused Limba were

having lathi: Accused Limba told the deceased that you have been acquitted

by the Court. Accused Kishan-abused him and present appellant Rama -

exhorted other co-accused persons, on which co-accused Kishan fired gun .

towards deceased Ramlal, who sustianed gun shot injury on abdomen and
left hand. The matter was reported fo the police by deceased himself. His
report is Ex.P/12 recorded by (PW-9) Station House Officer Kunwarpal
Singh. Thereafter, deceased was sent for medical examination. The deceased
was examined by (PW-5) Dr. M.S. Bhandari. His MLC report is Ex.P/2.
Dr. M.S. Bhandari found four gun short injuries; two on the left hand; one

entry wound on abdomen and one exit wound. Dr. Bhandari also recorded ]

dying declaration of the deceased Ex.P/3. Thereafter, he was referred to

Governme,qt District Hospital, Mandsaur where deceased Ramlal was’

operated by Surgical Specialist Dr. A.K. Khare. His bed head ticket and
surgical notes were produced and proved in Court by (PW-12) Dr. S.X.
Mtha; The surgical documents-could not be proved by Dr. Khare because
he was retired and not available. Therefore, same were proved by (PW-12)
*Dr. S.K. Mehta, who was acquainted with the handwriting and signature
of Dr. AK. Khare. Deceased died in the hospital on 05.04.1995 in the
District Hospital, Mandsaur, Post mortem was performed by (PW-8) Dr.
S.K. Rathore. After necessary investigation, charge sheet was filed against
the appellant and other two co-accused personsnamed'Kishan and Limba.
All the three accused persons abjured their guilt, therefore, tried by the
trial Court. Their defence was one of the denial and according to them,
during the course of verbal altercation, deceased caught gun which was in
the hand of Kishan and the same was triggered off accidentally causing
injury to deceased. Learned trial Court after examining the prosecution
witnesses and hearing both the parties, convicted the appellant Rama as

mentioned above. During the course of trial, co-accused Kishan and Limba

have died.

03. 'We have heard learned counsel for the parties and also perused the
-entire record. Learned counsel for the appellant Rama @ Ramlal has
submitted that there is no allegation against the appellant Rama for causing

b
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any injury to deceased. In the dying declaration (Ex. P/3) ‘recorded by
(PW-5) Dr. M.S. Bhandari, there is no mention of the fact-of exhortation
by the present appellant. The incident occurred in front of the house of
appellant. Learned counsel has also:submited that there is no evidence on
record that appellant and other two co-accused persons knew that deceased
Ramlal would pass in front.of their house and having this information,
had conspiracy for committing murder of déceased and in furtherance of
their common intention of committing murder of deceased Ramlal,
stopped-him in front of their house and thereafter Kishan. fired the gun
causing gun shot injury on left hand and abdomen. Learned counse] has
submitted that there is absolutely no evidence on record for their pre-

- meditation, pre-meeting of mind and pre-plan. In alternative, learned

counsel has also submitted that in view of the evidence by autopsy surgeon
(PW-8) Dr. S.K. Rathore, deceased Rama did not die because of direct
result ‘of injury. Dr. has opined.in paragraph 11 of his statement that
deceased died due to extensive peritonitis means. formation of pus in
excessive quantity in the stomach and infection/toxemia. Therefore,

appellant cannot be held guilty for the offence under Section 302/34 of

JIndian Pénal Code and offence against him at the most would fall under

Section 304 Part IT of Indian Penal Code.

04. Learned counsel for the State has supported the judgment and finding
of the trial Court.

05. Wearein full agreement with the findings of the learned trial Court
regarding involvement of the appellant in the commission of murder of
deceased Rama @ Ramlal. To this effect, there is overwhelming evidence
available on record. The eye witness account of (PW-2) Ramlal and (PW-
1) Amarlal corroborated by medical evidence of (PW-5) Dr. M.S,

. Bhandari, (PW-8) Dr. S.K. Rathore as well as dying declaration Ex. P/3

recorded by Dr. Bhandari and first information report Ex.P/12, which can
be treated as dying declaration. But, we find substance in the second
agrument of the learned counsel for the appellant that appellant could
not be held responsible for the offence urider Section 302 of Indian Penal
Code, in view of the fact that the (deceased).did not die because of result




618 THE INDIAN LAW REPORTS [2006

Rama @ Ramlal v. State of Madhya Pradesh, 2005.

of injury or there is no medical opinion available on record so that injuries
which were caused to deceased independently were sufficient in ordinary
course of nature to cause death. Autopsy surgeon has very specifically
stated as mentioned here-in-above that deceased died because of excessive

peritonitis (excessive formation of pus and infection/ toxemia). Therefore, -

the act of the appellant would fall under Section 304 Part II of Indian
Penal Code i.e. culpable homicide not amounting to murder. In support,
we can refer following Supreme Court judgments and Jjudgment rendered
by this Court:-

1. Dev Raj v.State of Punjab;

2." Kishan Chand & anr. v. State of Punjab;
3. Bhagwan Singh & anr, v State of Bihar;
4. Pirthiv. State of Haryana;

3. State of MP v Phoot Singh

6. 'Su'mer Sai v. State of M.P.

06. In view.of the above mentioned factual and legal discussion, the
conviction and sentence of the appellant under Section 302/34 of .Indian
Penal Code are set aside and he is convicted under Section 304 Rart-II of
Indian Penal Code and sentenced to undergo rigorous imprisonment for 7
years.

Appeal partly allowed.

(ITA.LR. 1992 8.C. 950. {(2)ALR.19945.C.32. ° (3) ALR. 1998 5.C. 119. )
(4) A.LR. 1994 5.C, 1582. (5) M.P.W.N. 1993 (11} note 177. (6) M.P.W.N. 1994 (1) Note 159.
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CRIMINAL REVISION

Before Mr. Justice A.K. Saxena.

12 Janu_ary,_'2006.
R.P. KHARE Co. " ... Applicant*
V. _ '
STATE GOVT OF M.P. THROUGH THE- L " ‘
SPECIAL POLICE ESTABLISHMENT ' . ....Non-Applicant

Criminal Procedure Code, 1973 (Il of 1 974)—Sectzons 197 397,401, Penal
Code Indian, 1860, Section 120-B and Prevention of Corruption Act
1988, Section 13(1)(d) (ii-iii), 13(2)-Framing of charge-Judicial
mind has to be applied as to whether prima facie case is. made out for
framing charge or not-Minister and State Govt. Officers acted in
official capacny—Sanctzon of Govt. necessary.

I must repeat that judicial mind has to be applied to reach at a
conclusion as to whether a prima-facie case is made out-against the accused
for framing of the charges or not ? There is a clear distinction between the
evaluation of material for framing of charges and evaluation.of evidence
for convicting or acquitting the accused. The Courts should always borne
in mind this distinction while framing the charges. -

The trial Court has failed to appreciate the facts of the case and
principle laid down in this citation before coming to the conclusion.  The
facts of case in hand reveal that except the contractors, all other accused
persons took the ‘decisions with regard to extra payment to contractors,
as public servants of the State Government. They dealt with the matter
 through official note sheets, letters or memos. It was not a case of under
"hand dealings. The matter was also referred to the World Bank, P.C.R.
and Financial Advisor and then on the ground of enquity, the matter was
finalised in favour of contractors. These facts indicate that all these acts
were done by public servants during discharge of their official duties and
in such a situation, a prior sanction U/s. 197 of the Code was necessary.
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If the public servants recommended the case -of payment. of extra
amount to contractors for.extra work, it cannot be inferred that they. were
involved in corrupt practice. It*is not the case or prosecution that these
public servants recommended the case of contractors for extra payment
knowing fully well that the whole dam was constructed-by using rubbles/
stones of "Therma-Pahad' quarry. If large quantity of stones were excavated
from Katghora quarry for the construction of dam and extra payment was
recommended only for that quantity of stones which were taken out from
Katghora quarry (though not in confirmation with the contract but on equity
basis), then it cannot be said that these accused persons extended any illegal
favour to contractors. It is also not the case of prosecution that the
contractors réeceived more amount than the amount incurred ii that extra
work, Under these circumstances, if the documentary evidence, produced
on behalfof prosecution, is taken into consideration at'it, is, even then the
applicants cannot be convicted under those sections under which they have

_been charged by the trial Court.

It is a matter of general.belief and rather may be true that the
. Government servants do not take the decisions on the disputed matters
and they try to force the persons to file their cases in the Court for adjucation
of their disputes and that is why, the State Government is one of the
litigants in most of the cases. In this case, I found that the officers of the

State Government and the Minister tried to take a decision which was in.

. favour of State Government and the public even then, the applicants were
- dragged into criminal prosecution. If such type of cases are instituted in

the Courts against the Government servants, certainly they will not take

any decision because there would be fear in their mind that they may be
involved in criminal cases and this fear or attitude of the Government
servants would hamper the progress of the State or the Country. This
case is an example of unnecessary prosecution of the Minister, Government
servants and the contractors. ' :

~ [Paras 9, 12,21 and '32]

W
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-—

State of Delhi v. Gyan Devi & prh‘ers’,-‘Statc’a' by. Central Bureau of

. I;ivesng"‘a’i?on-v. Shri S. Bangarappa® State
etc.? State of Maharashtra, Etc. Efc. V.

of M.P.v.S.B. Johari & others
Somi Nath Thapa, Etc. Etc.?,

‘ Union of Indiav. Prafulla Kumar Samal and another®, Century Spinning
& Manufacturing Co. Ltd. v. The State of Maharashira®, and Niranjan
Singh Karam Sliﬁgh Punjabi v. Jitendra Bhimraj Bijjaya-and others’; relied

on. . & e e e

"7 -~ Vimal Kumar v. State of M.PF, Munna Devi . State of Rajesthan’

2 1o,

and S.P. Bhatnagar-ind anothier~v THE State-of-Maharashira ¥ referred

\

S C. Datt Senior counsel with Sachin Soni, for the applicant,

L.D.S. Baghel, Dy. Govt.-Adv., for the non-apﬁlicants.

ORDER

T Cur,-gdv. vuit.

~

A.K. SaxenNa, J:=The criminal revision nos. 75199, 126/99, 127/99,

- 147/99, 161/99, 242/99 and 734/97 arise out of the orders dated
21.12.1998 and 13.5.1997 passed by Special Judge, Bhopal in Special
Case No. 6/97, therefore, these revisions are being disposed of-by-this - -

» common order.

9. These revisions have been filed U/s. 397 read with Section 401 of
the Code of Criminal Procedure (hereinafter referred to as the Code) by
the applicants/accused against the orders dated 21.12.1998 and 13.5.97

- passed by Special Judge, Bhopal, in Special Case No. 6/97 whereby,

cognizance was taken without prior sanction U/s. 197 of the Code and
the charges U/s.13(1)(d) (ii-iii) punishable U/s.13(2) of the Prevention

(1) J.T. 2000 (Suppl.2) 8.C. 635. (2) L.T. 2000 (Suppl.3) 8.C. 29. (3) 2000 (1) 5.C. 169.
(4) A.LR. 1996 8.C. 1744. (5) ALR. 1979 5.C. 366. (6) A.LR. 1972 5.C. 545.
(7) A.LR. 1990 S.C. 1962, (8) 2005 (3) M.P.H.T. 167. (9) 2002 Cri. L.J. 225.

h S (10) 1979 Cri.L..J. 566.
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of Corruption Act, 1988 and in alt'ernative‘U/s.IB( 1)(d) (ii-iii) read with
Section 13(2) of the Prevention of Corruption Act, 1988 read with Section
120-B of the 1.P.C. against the applicants/accused Sheetala Sahay, D.V.S.R.
Sharma, P.V. Sreenivasaiah, A.S. Lakshmi Narasimhaiya, R.P. Khare, Vijay
Ram Bhahadur Gopal, M.N. Nadkarni and S.W. Mohgaonkar and under
Sections 13(1)(d) (ii-iii), 13(2) of the Prevention of Corruption Act, 1988
read with Section 120-B of the LP.C. against C.L. Rajam, G. Ram Mohan
Rao and M. Rajendra Prasad have been framed.

3. Short facts.for-adjudieation of These-criminal revisions.are that a
contract worth Rs. 35 Crores was given to four construction companies
for masonary work. of Hasdeo-Bango Multi-purpose Dam Project. This
dam was to be constructed with the aid of World Bank through Water
Resources Department of Madhya Pradesh. Government. It was a major
irrigation project. After acceptance of tenders and signing of contract,
the excavation work of stones/rubbles and construction of dam was started
in the year 1983. As per contract, the excavation work was to be done
from 'Therma Pahad" quarry, which was 12 kms. away from the dam site.
After sometime, it was found that the stones/rubbles were not available to
the requisite quantity and quality in 'Therma Pahad’ therefore, the
contractors requested the department to arrange alternative quarry,
TherEafte__f, it was found that the requisite quality and and quantity of stones
are available.in Katghora' quarry, which was 22 kms. away from the dam
site. Accordingly, the contractors-were allowed to eéxcavate the stones from
'Katghora' quarry but it was informed that they may do so on their own
risk and there shall be no financial obligation of the State Government.
Thereafter, it was recommended that the payment of extra lead to the
contractors may be allowed. Since it was obligatory on the part of the
contractors to satisfy themselves regarding availability of required quality
and quantity of the material and it was also made clear that if any quarry
is changed for any reason whatsoever, no claim shall be entertained on this
account, but the recommendation of extra payment to the contractors was
made against the contract as well as against the provisions of G.C. 79.

(¢
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S.W. Mohgaonkar, the then Superintending Engineer in memo dated
18.12.1984, while doing wrong interpretation of the contract, failed to
mention the note no.3 of quarry map. On receiving this memo, M.N.
Nadkarni, the then Chief Engineer, Hasdeo-Bango Project wrote 2 letter
dated 11.1.1985 to the Secretary, Irrigation Department with the same
recommendation, but the Secretary directed to prepare an agenda note
which was considered in the meeting of P.C.R. (Progress Reviewing
Committee) but this commitee failed to take any decision and recommended
that further proceedings may be taken up within the contractual limits.
The matter was also referred to World Bank but the World Bank made a
suggestion that the matter be resolved within the contractual limits.
Thereafter, S.W. Mohgaonkar did not take any action to allow or reject
the claim of the contractors and instead of doing so, he proposed that
the State Government may be approached for consideration and
accordingly, M.N. Nadkarni wrote a letter on 4.7.85 to the Secretary,
Irrigation Department of the Government of Madhya Pradesh.

4. ~ In the meanwhile, the contractors informed the concerned officers
that they may go for arbitration but S.W. Mohgaonkar failed to take any
decision as per the arbitration clause and keeping the recommendation of
World Bank and the decision of P.C.R. aside, he referred the matter to
the State Government. The matter was examined at Government level
and the Chief Engineer informed vide memo dated 28.2.89 that the issue
should be dealt with strictly as per terms and conditions of the contract.
A copy of this memo was sent fo S.W. Mohgaonkar vide letter dated
29.4.89, but he failed to inform the decision of Government to the
contractors and he himself did not take any action for refusing the claim
of the contractors. Thereafter, the accused C.L. Rajam, the Executive
Director of SCW Construction Ltd. submitted his representation for
payment of extra amount and the matter was referred with all relevant
documents to M.S.Billore, Secretary, Irrigation Department. He referred
this matter to S.T. Kendhe (since deceased), Financial Advisor for his
opinion and he opined that the contractors are not entitled to any extra
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amount legally but their claim is based on equity. He also recommended
that the matter may be considered by the senior officers of the Department
and on this recommendation, M.S. Billore constituted a committee under
the Chairmanship of P.V, Sreenivasaiah, Chicf Engineer, Water Resources
Department,’ comprising the members—V.R.B. Gopal, Chief Engineer,

Hasdeo-Bango Project, S.T. Kendhe, Financial Advisor, A.S. Lakshmi

Narasimhaiya, Deputy Secretary, Water Resources Department and R.P.
Khare, Secretary, Brah Pariyojna Mandal. The committee's recommendation
was that since, the quarry was changed by the Department on technical
grounds and the condition of the 'Therma Pahad' quarry was-not in the
knowledge of the department, therefore, the contractors are entitled for

“additional payment. This recommendation was totally against the facts as
stated earlier. This shows that the committee members gave their decision
intentionally so that the contractors may reap illegal fruits. As per conditions
of the contract, the contractors should have referred the matter to
Superintending Engineer by filing an appeal and he should have rejected
the claim and against the order, the contractors should have referred the
matter to the Arbitrator.

5. It has been further stated by the prosecution that M.S. Billore was
not satisfied with all these recommendations and he wrote a different note
‘and sent it to Shitala Sahay, the then Minister of “Water Resources,
Government of Madhya Pradesh, showing various grounds for non-payment
of extra amount to the contractors but, the Minister kept the file with
himself for about 6 months without taking any decision and when M.S.
Billore retired and new Secretary D.V.S.R. Sharma took over the charge,the
Minister returned the file to him. Thereafter, the new Secretary D.V.S.R.
Sharma gave his opinion, which was totally against the opinion of M.S.
Billore and D.V.S.R. Sharma recommended on various grounds that extra
payment can be made to the contractors. In the meanwhile, the contractors
had already submitted their claim before the Arbitration Tribunal and
therefore, it was also recommended that the payment can be made ony if
the contractors are ready to withdraw their cases. This Secretary

y
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recommended the case in favour of the contractors with ulterior motive
and against the facts..The Minister also passed the orders on 20.1.92. Tn
favour of contractors for extra payment. On account of extra payment,
the State Government was put to a loss of Rs. 1,02,46,2Q0/- and the
Minister, Secretary, Chief Engineer, Superintending Engineer and
Committee Members caused wrongful loss to the State Government by
extending illegal benefits to a third party and misusing their public capacity
and thereby these applicants/accused committed the offence of criminal
conspiracy also. The remaining applicants, who are contractors, also
received wrongful gain in connivance with other applicants/accused and
therefore, they were also involved in criminal conspiracy.

" 6.  All these revisions have been filed mainly on these grounds that the

orders of the trial Court are totally erroneous and against law. No charges

_ can be framed on the basis of documentary evidence produced on behalf

of prosecution with the charge-sheet. The order was passed without -
referring the material available on the record. The action of the applicants
was legal and it was based on equity and justice. The claim of contractors
was. rightly accepted. The trial Court has failed to consider all the
arguments advanced before it. The trial Court has wrongly assumed that
World Bank and.P.C.R. reached at this conclusion that extra payment
shall.not be made. The trial Court took into consideration certain facts
which were not available in the charge-sheet. The applicants, who were
public servants, have acted in their official capacity and therefore,
cognizance could not be taken against these applicants without obtaining
prior sanction as provided under Section 197.of the Code. Therefore, the
orders passed by the trial Court are not sustainable and liable to be quashed
and the applicants are entitled to be discharged.

7. These revisions have been filed mainly on two grounds that the facts

of the case do riot make out any prima-facie case against any of the
accused/applicants, therefore, the learned trial Court committed a'grave
error in framing the charges and cognizance could not be taken in absence
of prior sanction U/s. 197 of the Code. The learned senior counsels
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contended that the alleged acts of the applicants are said to have been an -
integral part of their official functions and discharge of their official duties,
therefore, prior sariction was necessary and mandatory as provided U/s.
197 of the Code, therefore, the charge-sheet in question was not
entertainable against these applicants. ' '

8. . Percontra, the learned Additional Advocate General for the the State
submitted that the Minister and Officers, who are accused 'in this case,
committed a grave misconduct which does not come in the discharge of
their duties, therefore, there was no need for obtaining prior sanction Uls, -
197 of the Code. There is sufficient material in the record to frame the
charges and the trial Court has not committed any error in framing the
charges against the applicants. It has been further contended that while
framing the charges, the Court cannot evaluae the evidence in detail and
only it can be considered whether any prima-facie case is'made out for
framing of charges against the accused on the basis of allegations made
against them in the charge sheet. :

9. Before coming to other points, it woﬁld be proper to consider the

last argument advance on behalf of State. The learned Additional Advocate -

General placed his reliance on Stare of Delhi v. Gyan Devi &;others',
State by Central Bureau of Investigation v. Shri §. Bangarappa® State of
MP v. S.B. Johari & others etc.?. On the other hand, the learried senior
counsels appearing for the applicants relied on the principles laid down in
State of Maharashtra, Etc. Ete.v. Som Nath Thapa, Etc. Etc.* Union of
India v. Prafulla Kumar Samal and another’, Century Spinning &
Manufacturing Co. Ltd. v. The State of Maharashtra®, and Niranjan Singh
Karam Sirigh Punjabiv. Jitendra Bhimraj Bijjaya and others’, On a perusal
of all these citations, [ am of the opinion that while considering the question
of framing of charges, the J udge must apply his mind and find out as to -
- whether any prima-facie case is made out against the accused on the basis

(1) 1.T. 2000 {Suppl.2) S.C. 635. (2) J.T.2000 (Suppl.3) $.C. 29. (3)2000.(1) $.C. 169,
() ALR. 19965.C. 1744, - (5)ALR. 1979 5.C. 366. (6) A.LR. 1972 S.C. 545.
(7) A.LR. 1990 5.C. 1962. _ )

-
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of material available on the record but roving ‘inquiry is not necessary or
it would not be proper to weigh the evidence in detail as it is being done
at the time of passing of the judgment, after conclusion of the trial. But,
I must repeat that judicial mind has to be applied to reach at a conclusion
as to whether a prima-facie case is made out against the accused for
framing of the charges or not ? There is a clear distinction between the
evaluation of material for framing of charges and evaluation of evidence
for convicting or acquitting the accused. The Courts should always borne
in mind this distinction while framing the charges. At this stage, it would
be profitable to reproduce few lines of Niranjan Singh's case (supra), as
follows:-

"From the above discussion, it seems well settled that at the

" Sections 227-228 stage the Court is required to evaluate the
material and documents on record with a view to finding out if
the facts emerging therefrom taken at their face value disclose
the existence of all the igredients constituting the alleged offence.
The Court may for this limited purpose sift the evidence as it
cannot be expected even at that initial stage to accept all that the
prosecution states as gospel truth even if it is opposed to common
sense or the broad probabilities of the case."

10. The citations on which the learned Additional Advocate General
placed hisreliance, also laid down the same principles as laid down in the
citations on which the {earned senior counsels for the applicants placed
their reliance. The material cannot be examined and assessed in detail at

. the time of framing of charges. Only it can be examined with a view to be

satisfied that a prima-facie case of commission of offence is made out
against the accused and this exercise would be a limited one and that too
for a limited purpose. The lawis well settled with regard to scope of

'~ evaluating the material available on the record or produced on behalf of

prosecution before the stage of framing of charges.

11. Now, I shall deal with all the revisions filed before this Court. It
would be futile exercise to repeat the case of ‘prosecution. It is prima
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facie clear from the prosecution story that except the contractors, all other
applicants/accused acted in their official capacity while dealing with the
matter of extra-payment to contractors. The learned senior counsels placed
their reliance on State of H.P. v. M.P. Gupta', R: Balakrishna Pillai v.
State of Kerala and another?, S:B. Saha and others v. M.S. Kochar? and
Matajog Dobey v. H.S. Bhari*, and argued that except the contractors, all
other accused acted-in their public capacity, therefore, cognizance could
have not been taken by the trial Court in absence of prior sanction U’s.
197 of the Code. While dealing with this issue, the learned trial Court
placed his reliance on S.B. Saha's case (supra) and reached at this conclusion
that acts of corruption do not come under the duties of public servant,
therefore, thete was no need to take prior sanction against the accused
persons. In this case, the principle is laid down in.para 19 as follows:-

"19. In sum, the sine qua non for the applicability of this Section
is that the offence charged, be it one of commission or omissjon,
must be one which has beeri committed by the public servant either
in this official capacity or under colour of the office held by
him."

12.  The tfial Court has failed to appreciate the facts of the case and

principle laid down in this citation before coming to the conclusion. The

facts of case in hand reveal that except the contractors, all other accused
persons took the decisions with regard to extra payment to contractors, as
public servants of the State Government, They dealt with the matter through
official note sheets, letters or memos. It was rot a case of under hand
dealings. The matter was also referred to the World Bank, P.C.R. and
Financial Advisor and then on the ground of equity, the matter was finalised
in favour of contractors. These facts indicate that all these acts were done
by public servants during discharge of their official duties and in such a
situation, a prior sanction U/s. 197 of the Code was necessary. The trial
Court committed an error in deciding this point in favour of prosecution

(1) (2004) 2 SCC 349, (2) AIR 1996 SC 901.
(3) AIR 1979 5C 1841, (4) AIR 1956-5C 44.
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and in taking cognizance against those accused persons who were public
servants and consequently, committed an erior in taking the cognizance
against these accused persons.

13. InMP Gupta's case (supra), the Apex Court elaborates the "official
duty" as under:- '

"Use of the expression "official duty” implies that the act or

g omission must have been done by the public servant in the course
of his service and that it should have been in discharge of his
o duty. The Section does not extend its protective cover to every

act or omission done by a public servant in service but restricts
its is scope of operation to only those.acts or ommissions which
-are done by 2 public servant in discharge of official duty."

14, 1t would be profitable to quote few lines of the case of Vimal Kumar
v. State of M.P..! in which the conditions for prior sanction U/s. 197 of
the Code have been Iaid down as follows:-

- "Before the sanction under Section 197 of the Code can be
invoked two conditions must be satisfied- -

(a) that, the accused must be a public servant of the kind
- mentioned in the Section i.e. he must be a public servant not
S removable from his office save by or with the sanction of the
State Government;

(b) that, the offence must be committed by the accused while
acting or purporting to act in discharge of his official duty."

15. outof all the applicants, one applicant was Minister and some of
the applicants were Government servants and remaining three applicants
were contractors. Since, the Minister and other public servants acted in
s their official capacity, therefore, before taking cognizance against them,
prior sanction U/s. 197 of the Code was necessary and without filing of

Dol (1) 2005 (3) MPHT 167,
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prievous sanction, the Court was not competent ‘to take the cognizance
and to frame the charges against them.

16. Now, I shall deal with ali the revisions filed before this Court in the
light'of facts of the.case. The question arises for consideration whether

the trial Court framed the charges without sufficient material available on.

the record? The revisions have been filed for the relief that the order
impugned be set aside as no prima-facie material was available on the
record for framing of charges. The learned senior counsels vehemently
argued that the papers filed with the charge-sheet indicate that the accused
persons acted bona fidely in the discharge of their official duties and there
is no iota of evidence to show that they have adopted any illegal procedure
or they were involved in corrupt practice or they gained something illegally
while coming to this conclusion that the contractor can be paid the amount
for extra work. It was further argued that the contractors requested to pay

-extra amount as théy were forced by circumstances to excavate the rubble .

stones for masonary work of dam from the quarry which was situated at
remote distance and this request does not amount to involvement of these
contractors in criminal conspiracy.

17. While dealing with the revisional powers of High Court, the Apex
Court observed in Munna Devi v.:State of Rajasthan', that the revisional
power under the Code of Criminal Procedure cannot be exercised in a
routine and casual manner. While exercising such powers, the High Court
has no authority to appreciate the evidence in the manner as the trial Court
and the appellate Courts are required to do so. In Prafulla Kumar's (supra),
the Apex Court has laid down broad principles for framing of charges
which are discussed in praragraph 10 as follows:-

"10. Thus, on a coﬁsideration of the authorities menticned above,
the following principles emarge:

(])‘That the Judge while considering the question of framing the

(1) 2002 Cri. LJ 225,
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charges under Section 227 of the Code has the undoubted power
to sift and weigh the evidence for the limited purpose of finding
out whether or not a prima facie case against the accused has
been made out; :

(2) Where the materials placed before the Court disclose grave
suspicion against the accused which has not been properly
explained the Court will be fully justified in framing a charge
and proceeding with the trial.

(3) The test to determine a prima facie case would naturally
depend upon the facts of each case and it is difficult to lay down
a rule of universal application. By and large however if two

" views are equally possible and the Judge is satisfied that the
evidence produced before him while giving rise to some suspicion
but not grave suspicion against the accused, he will be fully
within his right to discharge the accused.

(4) That in exercising his jurisdiction under Section 227 of the
Code the J udge which under the present Code is a senior and
experienced Court cannot act merely as a Post-Office or a'mouth-
piece of the prosecution, but has to consider the broad
probabilities of tlie case, the total effect of the evidence and the
documents produced before the Court, any basic infirmities
appearing in the case and so on. This however does not mean
that the Judge should make a roving enquiry into the pros and
cons of the matter and weigh the evidence as if he was conducting
a.trial." .

18. It is also held in S.B. Johari's case (supra) that the charge can be
quashed if the evidence which the prosecutor proposed to adduce to prove
the guilt of the accused, even if fully accepted before it is challenged by
Cross-examination or rebutted by defence evidence, if any, cannot show
that accused committed a particular offence. :

19.  The trial Court discussed the facts of the case with regard to all the
applicants/accused in detail and found that there was corrupt practice on
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the part of accused persons and they were also involved in criminal-

conspiracy, therefore, the trial Court framed the charges accordingly. Now,
it has to be considered whether any material was available in the case for
framing of charges against the ‘accused persons or the trial Court has
wrongly framed the charges against them. .

20. The project of construction of Hasdeo-Bango Multi-purpose dam
was aided by the World Bank. It is true that contractors accepted the
contract and the excavation work was to be done from 'Therma Pahad'
quarry and if any change-of quarry was at all needed, it could have been’
done by the contractors at their own risk and no extra payment would be
made to them. When it came to the knowledge of contractors that the
rubble stones of 'Therma Pahad quarry are not of requisite quality and
quantity, they requested to allow them to start excavation work from other
quarry and consequenty, they were allowed to start it from 'Katghora' quarry,
which was 22 Kms. away from the dam site whereas "Therma Pahad' quarry
was only 12 Kms. away from the site. The contractors requested for payment
of extra work as they took out the stones/rubbles from quarry which was
far away from the site and on the ground of equity, the contractors were
allowed to claim extra payment. .

21. Nodoubt, the project was aided by. the World Bank and when the
matter-in-dispute was referred to the World Bank, it was informed by the
World Bank that the matter may be resolved within the contractual limits.
This was only a suggestion of the World Bank. The prosecution has totally
failed to file any document with the charge-sheet to show that this
suggestion was binding on the State Government. It was not the intention
of the World Bank behind this suggestion that the dam may got constructed
of sub-standard material so that cost of the dam shall not exceed. If the
public servants/accused person recommended the case of contractors on
equity basis, it does not mean that they acted beyond their jurisdiction. If
the contractors would have constructed the dam by using material available
in 'Therma-Pahad’ quarry, what would be the result? The result would be-
either the dam might have collapsed immediately of its construction or the

(97}
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completion period of dam might have extended involving huge extra
burden on exchequer of State Government or jt might have remained
pending on papers only by this time. Under these circumstances, if the
public servants recommended the case of payment of extra amount to
contractors for extra work, it cannot be inferred that they were involved
In corrupt practice. It is not the case of prosecution that these public
servants recommended the case of contractors for extra payment knowing
fully well that the whole dam was constructed by using rubbles/stones of
‘Therma-Pahad’ quarry. If large quantity of stones were excavatéd from
Katghora quarry for the construction of dam and extra payment was
recommended only for that quantity of stones which were taken out from
Katghora quarry (though not in confirmation with the contract but on
equity basis), then it cannot be said that these accused persons extended
any illegal favour to contractors. It is also not the case of prosecution
that the contractors received more amount than the amount incurred in-

“ that extra work. Under these circumstances, if the documentary evidence,

produced on behalf of _ prosecution, is taken into consideration as it Is,
even then the applicants cannot be convicted under those sections under
which they have been charged by the trial Court.

22.  Asfaras'the case of the then Minister applicant/accused is concerned,
the prosecution came forward with this case that M.S. Billore the then
Secretary submitted the file to him with his note sheet which was against
the contractors, but the Minister kept the file with himself for several
months and wheén M.S. Billore retired and new Secretary joined, the
Minister again referred the matter to new Secretary for his opinion and
the new Secretary forwarded the file to Minister with favourable note
and thereafter, orders were passéd by the Minister with ulterior motive.
[t is alleged by prosecution that all the accused persons conspired to give
illegal favour to contractors. '

23.At this juncture, it would be proper to mention that ail the documents
and papers filed with the charge-sheet have binding effect on the
prosecution as these were filed by the prosecution in support of its
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documents and papers filed with the charge-sheet have binding effect on
the prosecution as these were filed by the prosecution in support of its
case. Special Police Establishment Divisional Lok-Ayukta Karyalaya,
Bhopal submittted the charge- sheet before the Special Judge and apart
from other documents, the prosecution filed an un-signed representation
at page 6 titled Payment of extra lead in Hasdeo-Bango Project—some

_hard facts which was sent by the accused (Ex.Secy.) and the same was

received on 31.12.94. In this representation/document, the points in favour
of accused persons have been dealt with. Filing of this document with the
charge-sheet means the prosecution also relied on this document which is
certainly.not jn favour of prosecution story. Another document was also

filed at page 10 with the charge-sheet titled Various role of Mr. M.S.

Billore. Ex.Secretary WRD & facts not so far throughout in respect of
Hasdeo-Bango Project lead case. This document is also relied on by the
prosecution and that is why it has been filed by the prosecution in support
of its contention. It is nowhere stated by the prosecution as to why these
documents were filed and therefore, it can only be presumed that these
documents have been filed to strengthen the case of prosecution but, in
my opinion, these documents totally destroyed the case of prosecution.

24. The paragraph 9.1'of the second document is very important, which
runs as follows:- '

'9 1. On return from the U.S.A. in 4/91 there was drastic change
in the attitude of Shri Billore. The case was with the Secretary
fully processed and not sent to the Minister for orders. Somewhere
in the end of 4/91 Mr. Rajam representing the S.E.W. met the
Minister and informed him that Shri Billore who was hitherto
inclined to get a decision has started harassing him with the
demand of over Rs. 15 lakhs as he was retiring shortly and had
still to perform marriages of his 3 children during the course of
next year or two. Shri Rajam also told that he politely refused to
oblige Shri Billore.On this Shri Billore had told him that the case
will never see the light of the day, and he, (Shri Billore) knows
how to do this. The present complications are natural corollary
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of the same as he is after this case in.one way or the other for
the past nearly 3 years. v

The whole case of the prosecution took 'U' turn in favourof accused

- persons because of both these documents and these. documents cast

shadow of suspicion on the case of -prosecution. The second document
discloses the role played by the Secretary M.S. Billore initially and
afterwards. Though, no orders can be passed against M.S. Billore at present
on the basis of this document as this Court is not.dealing with the matter
against him but, certainly, the applicants/accused are benefited by these
documents, as the documents were filed and religd uggn by the prosecution.

25. Thq charges against S.W, 'Mohgaonkar"and M.N. Nadkarni were
framed by the~trial Couit on-this groundthat the additional claim of

contractors was kept alive by these officers even after the World Bank-

and P.R.C. did not allow the claim. The roll of World Bank has already.

been discussed earlier in this order and P.R.C. made only a suggestion -

but, failed to take any decisiori on the disputed issue. Only keeping the
matter alive is not an offence. The intention behind it, should have been
disclosed by some evidence or it could have been presumed on the basis
of some documentary evidence so that the charges may be framed but,

.ot a single document was filed by the prosecittion to sh_o,w‘the mala-fide

intention of the these applicants. -

26. M.S. Billore, the then Secretary, appointed 2 Committee on the
advice of Financial Adviser for consideration the question of payment of
extralead. P.V. Sreenivasaiah, headed the Committee and V.R.B. Gopal,
A.S. Lakshmi Narasimhaiya, R.P. Khare and S.T. Kedhe, Financial Advisor
(since dead) were the members of this Committee. The matter was
considered by them and the Committee reached at this conclusion that the

- contractors are entitled to get the extra payment for extra work, The

Committee was appointed by the Secretary and it was duty of the
Committee members to give their recommendation. It was for the Secretary
to agree or to disagree with these recommendations. The Committee was
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not empowered to take a final decision. Not a single document has been

filed on behalf of prosecution to establish prima facie that there was an

illegal intention of the Commitee members behind their recommendation.

The trial Court framed the charges against these persons without considering . «
the record property as there was nothing to show that they had mala-fide
intention behind their recommendation. ‘ -

97. D.V.S.R. Sharma, the new Secretary examined that whole case and -
sent his recommendation to Minister. The trial Court framed the charges
against D.V.8.R. Sharma on this ground that he prepared his note without )
taking into consideration the suggestions made by the World Bank and the b\_
decision taken by the Department on 28.2.1989. D.V.S.R. Sharma has given

varicus grounds for his opinion and on the basis of his note.sheet, no

malice’ can be inferred behind his opinion and the prosecution has also

failed to produce any evidence in support of its contention that D.V.S.R. -

Sharma gave the opinion with ulterior motive. On the other hand, the
‘ntentions of+- M.S. Billore were clear and to show his motive, the
‘prosecution itself filed the documents which were referred hereinabove. If -

the Minister could smell the intention of M.S. Billore and kept the file wp
with him and returned it back to new Secretary after the retirement of |
M.S. Billore, no mala fide intention can be presumed against the then
Minister. All these facts establish that the prosecution has totally failed to -
show prima facie that there was mala fide intention of D.V.S.R. Sharma
in forwarding his note which was recorded in favour of contractors or
Sheetala Sahai had any mala-fide intention in keeping the file for a long
time. In these circumstances, no charges could have been framed against
them on above mentioned grounds. v '

Awnril_NA Master:
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28. As far as the contractors accused persons are concerned, they only
demanded payment of extra work as the excavation work was done by
them from a quarry which was 22 kms. from the site of dam and in the Nl
opinion of this Court, requesting for extra payment for extra work, though
not included in the contract, does not mean that these contractors were
iqvolved in a criminal conspiracy. The prosecution has not come forward ™"
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with this case that stones/rubbles were excavated from Thérma-pahad

" quarry and payment was asked for excavation of stones from Katghora

quarry. Therefore, no-inference could be drawn against them that they
were also involved in the conspiracy. :

29.  While dealing with the provisions of Section 70 of Indian Contract

Act, the Apex Court held:in State of West Bengal v. M/s. B.K. Mondal

and Sons that the Officers enter into contract orally or through
correspondence with strictly complying with the provisions of Section
175 (3) of the Act, and what is done in pursuance of the contract is for
the benefit of the Government and for their use and enjoyment and is
otherwise legitimate and proper, S. 70 would step in and support a claim
for compensation made by the contracting parties notwithstanding the
fact that the contract had not been made as required by S. 175 (3). This
principle also applies in the present case. In these circumstances, the
que'stio_n-of involvemert of al] these contractors and other accused persons
into criminal conspiracy does not arise. If the Government. Officers and
the Minister possessed the powers to take a decision and if the decision
was taken if favour of contractors on equity basis, no offencé is made out
against them either under any of the Sections of Prevention of Corruption
Act or under Section 120-B of L.P.C. in absence of mens-req, malice,
illegal or mala-fide intention on their part.,

30. On the basis of material available on the record, the ingredients of
the offence must be established prima facie for framing of charges and
then only the charges could have been framed. In this case also, the burden
lies on the prosecution to establish prima-facie that the accused acted
with ulterior motive while taking any decision but, the prosecution has
failed to do so. On a perusal of whole record of the case, this Court finds
that all the accused acted bona fidely and there was no malice or mala-
fide intention behind their action, It cannot be inferred from the papers.of
charge-sheet that the Government servants and the Minister took. the
decision in favour of the contractors with mala Jfide intentions or they

.~ failed to act bariaﬁdely. It has not been prima facie established that the

!
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contractors were allowed by other accused persons to draw the amount
for which they were not entitled to on equity basis. In S.P. Bhatnagar and
another v. The State of Maharashtra', it has been held that the abuse of
position in order to come whithin the mischief of Section 5 (1) (d) must
necessarily be dishonest so that it may be proved that the accused caused
deliberate loss to the department. In this case, it could not be established
prima facie that the Government servants and Minister caused deliberate
loss to the department by making extra payment to the contractors.

31. ‘It was also submitted by the learned senior counsels that the
contractors made a claim before the Arbitration Tribunal for extra payment
of more than Rs. 3 Crore but, they settled their claim only for about Rs. 1
Crore and withdrew their remaining claim. This shows the bona fides of
all the accused persons and no prima facie case is made out against them.
No doubt, it is another circumstance in favour of applicants.

31. It is a matter of geheral belief and rather may be true that the
Government servants do not take the decisions on the disputed matters
and they try to force the, persons to file their cases in the Court for
adjucation of their disputes and that is why, the State Government is one
of the litigants in most of the cases. In this case, I found that the officers’
of the State Government and the Minister tried to take a decision which
was in favour of State Government and the public even then, the applicants
were dragged into criminal prosecution. If such type of cases are instituted
in the Courts against the Government servants, certainly they will not take
any decision because there would be fear in their mind that they may be
involved in criminal cases and this fear or attitude of the Government
servants would hamper the progress of the State or the Country. This
case is an example of unnecessary prosecution of the Minister, Government
servants and the contractors. : ’

33. On the basis of above discussion, Iam of the opinion that the accused
persons, who were Minister, Government servants and contractors, acted

(1) 1979 Cri: L.J. 566.
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bona fidely and it cannot be presumed from the prosecution story that
they had any mala fide intention or mens-rea behind their decision of
payment of extra claim. The trial Court has failed to consider various
aspects of the case in proper perspective with regard to interpretation of
letter of the World Bank, the recommendation of P.R.C., powers of
public servants, interest of the Government, actual payment for actual
work done, settlement for less amount for extra work, roll of M.S. Billore,
the then Secretary and so on so forth and committed and error in framing
the charges against the applicants and taking cognizance against public
servants without sanction under Section 197 of the Code. The orders
impugned, passed by the trial Court, are against the facts of the case and
are not based on sound principle of law of framing of charges and taking
cognizance, therefore, the findings of the trial Court are erroneous. On
the basis of material available in the case, the charges under Sections 13
(1) (d) (II-TI), 13(2) of tHe Prevention of Corruption Act, 1988 and
under Section 120-B of I.P.C. could have not been framed.

34.. For the aforesaid reasons, the orders passed on 21.12.1998 and
13.5.1997 by the trial Court with regard to taking cognizance without
prior sanction under Section 197 of the Code and framing of charges are
quashed and consequently all the applicants/accused are discharged.

Revisionis allowed.
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CRIMINAL REVISION

Before Mr. Justice S.C. Vyas.

18 January, 2006.
PRAVINCHANDRA S/O'VALLABHDAS JI VORA R
and another ' ... Applicants*
V. :
STATE OF MP. - . ' ...Non-Applicant

Drugs & Cosmetics Act (XXIII of 1940)-Sections 18(a) (i), 25 (3), 27(d)-
Sub-standard drug—Conviction & sentence—Revision against—
Complaint filed in court after 5 months of communicating intention

to challenge the report of Public Analyst-Accused served after three

years thereafter when shelf life of drug expired—Grave prejudice
caused and accused deprived of valuable right to get another part
reanalyzed—Conviction & Sentence cannot be sustained.

The applicants have notified to the Drug Inspector .in writing well
within time their intention to adduce evidence in cont'roversion to the report
_of the Govt. Analyst. Evenafter receipt of such letters indicating intention
* of the applicants, the Drug Inspector. filed the complaint before the Court
after lapse of five months and the applicants could be served after around
three years. By that time the-shelf of. Drugs (tablet) had alréady expired
and, therefore, it was not in a position to be reanalysed by the Central—
Drugs Laboratory

T_he learned Trial Court wrongly held in para 13 of its judgment that
no such intention within 28 days was notified by the applicants to the Drug
Inspector. In revision the learned Addl. Sessions Judge has also drawn
wrong conclusion on this aspect of the matter.

'After examining the documentary as well as the oral evidence adduced
before the Trial Court and-in view of non-compliance of section 25(3)
and (4) of the Act by the Drug Inspector, this Couirt come to the conclusion
. that the applicants were deprived of their valuable right of getting another

*Cri. R. No. 502 of 2001.
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part of the sample reanalysed by the Central Drugs Laboratory. It caused
grave prejudice to- the valuable right of  the accused applicants and
therefore, the conviction and sentence recorded by the two Courts below
cannot be sustained'in law. ' o Lo
L e ‘ (Paras 18,19 and 20)
State of Haryana.and anr. v. 4. Kumar Bansal and ors.' Ms. Zim
Laboratiries bombay and ors. v. Stite of ‘Maharashtra?; State of

Haryana v. Brij Lal Mittal and ors.,?; referred to.

S. C. Bagadiya, Senior Adv. with D. k. Chhabra, for the applicants.
G. 8. Chouhan, Govt. Adv..,‘ for -the‘géspon(i‘Ent/State." o

' : ‘ Cur. adv. vult.
ORDER

S. C. Vvas J :—This revision is directed against the judgment and
order dated 3-9-2001 passed by Ist Additional Sessions Judge, Ratlam in
Criminal Appeal No. 235 of 2000, whereby upheld the judgment and
order of conviction dated 5-1 0-2000, passd by Chief Judicial Magistrate,
Ratlam in Criminal Case No. 43 17 of 1990. The applicants accused stood
convicted under section 18(a)(i) and 27(d) of the Drugs and Cosmetics

Act, 1940 (hereinafter for brevity shall be referred to as the ‘Act') and

sentenced to undergo R. 1. for one year and to pay a fine of Rs. 5,000/-,

in default to further undergo S.I. for one month.

2. The order dated 22-11-2005 shows that applicant No. ] had reported
to be died 27-8-2005. In this regard the counsel for applicant has already
filed an L.A. 6907 of 05. In support of the I.A. he has also filed death
certificate issued by Municipal Corporation. Indore. The learned G.A.
has also admitted. this fact. Thus the name of applicant No.l be delated’
from the cause title. Now the revision remains only challenging the
conviction and sentenced passed against applicant No.2.

(1) 1995 (i) FAC 280, (2) 1999 (3) Mh, L. J. 132=1999 Cr. L.]. 2903.
(3 A.LR. 1998 S. C, 2327.
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o N
3. _ The short fact of the case are that applicants were manufacturer of
a drug-called "Furazolidone Tablets BPC. 68-100 mg." under the name and
style of Joy Pharmaceutical Laboratories in their Unit situated at 17, Pagnis
Paga, Indore. The aforesaid drug is used as an anti-diarrhoeal drug. The
said drug was supplied to the Govt. Hospital, Ratlam and on 07-10-1989
Drug Inspector Mukund Tayade inspected the Govt. Hospital Ratlam and

picked up and seized certain tablets from the Store room of the Hospital,

A panchnama was drawn by the Drug Inspector regarding seizure of the
. tablets and after making four separate packets of the 50 tablets each; one
‘ packet was sent to the Government Analyst at Bhopal for examination.
One parc'él_was sent to the applicants which was received by them on 3-
12-1989. A clarification -was .sought by the applicants from the Drug
Inspector, who in turn on 6-1-1990 send the required clarification.

4. Ttisalleged that Govt. Analyst Bhopal on examination found that the
same the sample of the drug Furazolidone tablets of batch No. 3671 was
of the sub-standard. On the label of the tablet it was mentioned that it
contain 100mg. Furazolidone, whereas, on analysis it was found only 59mg.
The drug was supplied by the applicants to the Govt. Hospital, Ratlam
vide bill/chalian No. 158 dated 31-8-1989. A copy of the Public Analyst's
report along with the second part of the sample was sent to the applicants
in complicance of the provision of Section 15 of the Act.

5. ° The applicants denied the contenst of the report and. challenged it
under Section 25(3) of the Act, Thereafter complaint was filed against the

applicants by the Drug Inspector before the Court of Chief Judicial -

_Magistrate, Ratlam on 7-5-1990.

6.  The applicarits appeared before the Court for the first time-on 22-2-
1993. On‘that day they moved an application under Section 23(4) read

with Section 25(4) of the Act. The Court directed them to deposit certain

fees for getting the sample tested by Central Drugs Laboratory. Since the
drugs in question had already crossed its period of expiry in the August,
1992, therefore, the applicants did not choose to get it tested by Central
Drugs Laboratory. Thereafter trial commenced and concluded against the
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applicants and the Trial Court found them guilty, convicted and sentenced
as stated hereinabove.

7. Shri S.C. Bagadiya, Sr. Advocate appearing for applicant has raised.
the first contention that it was the valuable right of the applicants to get
the another part of the sample examined by Central Drugs Laboratory. At
the very first opportunity an objection in this regard was raised by the
applicants by sending the letters Ex. P.6,P.7 and P.9 to the Drug Inspector.
In letter Ex. P.9 it has been ¢learly stated that the applicants do not agree
with the finding of the test report sent by Drug Inspector to them and
they not only challenged the test report but also claimed their right under
Section 25(3) of the Act to get the another part of the sample examined
by Central Drugs Laboratory. In the letter'Ex. P.7 also it was stated that
applicants want to challenge the report under the provisions as envisaged
in Section 25 (3) of the Act.

"8.  Shri Bagadiya, Sr. Advocate futther submitted that in spite of these

challenges without getting second part of the sample examined by Central
Drugs Laboratory, the complaint was filed by the Drug Inspector without
informing the applicants before the Court in their absence somewhere in
the month of May, 1990. The applicants for the first time appeared before
the Court after service on 22-2-1993. Prior to this date no notice was
served upon them.

9.  Shri Bagadiya further argued that by the time the applicant appeared
before the trial Court, the expiry period of the drug in question had already
elapsed and therefore their valuable right of getting the sample examined
by Central Drugs Laboratory was deliberately denied by the respondent.
The learned counsel has drawn attention of this Court' to the provisions
of Section 25 of the Act, which reads as under:—

"25. Reports of Government Analysts. —(1) The Government.
Analyst to whom a sample of any drug (or cosmetic) has been
submitted for test or analysis under sub-sec_tion(fi) of Section

23, shall déliver to the Inspector submitting it a signed report
in triplicate in the prescribed form.
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(2) The Inspector on receipt thereof shall deliver one copy of
the report to the person from whom the sample was taken (and
another copy to the person, if any, whose name, address and
other particulars have been disclosed under Section 18A), and
shall retain the third copy for use in any prosecution in respect
of the sample.

(3) Any document purporting to be a report signed by a
Government Analyst under this Chapter shall be conclusive unless
the person from whom the sample was taken (or person whose

.name, address and other particulars have been disclosed under
. Section 18A) has, within twenty eight days of the receipt of a

copy of thereport, notified in writing the Inspector or the Court
before which any proceedings in respect of the sample are pending
that he intends to adduce evidence in controversion of the report.

| (4) Unless the sample has already been tested or analyzed in the

. _-Central Drugs Laboratory,' where a person has.under sub-section

(3) notified his intention of adducing evidence in controversion
of a Government Analyst's report, the Court may of its own
motion or in its discretion at the request either of the complainant

 orthe accused cause the sample of the drug (or cosmetic) produced

before the Magistrate under sub-section (4) of Section 23 to be

" sent for test or analysis to the said Laboratory, which shall make

the test or analysis and report in writing signed by, or under the
authority of the Director of the Central Drugs Laboratory the
result thereof, and such report shall be conclusive evidence of
the facts stated therein.

(5) The cost of a test or analysis made by the Central Drugs
Laboratory under sub-section (4)shall be paid by the complainant
or accused as the Court shall direct.”

[2006

Pravinchandra S/o Vallabhdasji Vora v. State of M. P, 2006.

10. Sub-section (3) of Section 25 makes it clear that the report singed
by the Govt. Analyst shall be conclusive evidence of the fact stated therein,
unless the person from whom the sample was taken has within 28 days of
the receipt of a copy of the report, notified in writing to the Inspector or
the Court that he intends to adduce evidence in controversion of the report
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and thereafter the Court before whom the proceedings are pending may
in its own motion or in its discretion ‘at the request either of the
complainant or the accused cause the sample of the drugs produced before
the Magistrate, sent it for test or analysis to the Central Drugs Laboratory
and the cost of such analysis shall be paid by the complainant or the
accused as per direction of the Court. Therefore what was required on
the part of the applicants after receiving the report of Govt. Analyst, was
only this, that they should have notified in writing to the Inspector that
they intend to adduce the‘evidence in controversion of the report. Such
intention, in the present case was already notified by the applicants through
letters Ex. P.6 P.7 and P.9 rauch prior to the filing of the complaint to the
Drug Inspector. '

11. "Thereafter Drug Inspector filed the complaint before the Court on
7-5-1990 i.e. somewhere about five months after receipt of* those letters. -
During this period of five months no action was taken by the Drug
Inspector 'regarding the communication'made by the applicants.

12.  The Drug Inspector Mukund Tayade has deposed in'para 6 of his
examination-in-chief that he had received these letters sent by applicants.
Thus this fact is not in dispute. It is also not in dispute that the expiry date
of Tablet Furazolidone of batch No. 6371 was in the month of August,
1992.'It is also not in dispute that the said Tablets were sold and sent to
CMO Ratlam vide bill Ex. P.12. On the basis of this documents it can
safely be inferred that the Drug had already expired before the applicants’
appearance in the Court and so they could not make a prayer for getting
examined IInd part of the sample by Central Drug Laboratory after the °
expiry date of the drug. :

13. ShriS. C. Bagadiya, Sr. Advocate relied upon a judgment reported

in the matter of State of Haryana and another v. 4. Kumar Bansal and
others,'in which it has been held that it is valuable right of the concerned
person to get the sample tested from the Central Drugs Laboratory. If for
any act or mission of the State the said right is lost prejudice must be

(}) 1995 (I) FAC 280.
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taken to have been caused to the accused persons.. In the said case the
sample of Gentamycin was taken from the premises of Haryana Medical
Stores by the State Laboratory. It was found-that the sample did net contian
Gentamycin base against the declared quantity of 0.6 mg.. The respondent
accused moved an application for re-analysis but the sample could not be
tested because the shelf life had expired and in that respect it has been held
that prejudice must have taken place to the accused persons and affirmed
the finding of Sessions Judge holding that respondents were deprived of
their statutory right and respondents were rightly discharged.

14. He has also relied upon the judgment of Mumbai High Court reported
in the matter of M/s Zim Laboratories Bombay and ors. v. State of
Maharashtra'. In this matter also the accused company after receipt of
said report noticing Drug Inspector within stipulated time about their
intention to adduce evidence in ils controversion of the report of Govi.
Analyst in view of provisions of sub-section (3) of Section 25 of the Act.
However because of failure on the part of Drug Indpector to take prompt
appropriate steps in this regard, accused was, deprived of his wvaluable
statutory right which has affected the prosecution-adversely. In the referred
case also in spite of receipt of the intention from the accused company
Drug Inspector did not do anything ail and allow the time elapsed the
ultimate result was that in denial of the opportunity of the accused company
for getting IInd part of the sample reanalysed from the Central Drugs
Laboratory: It was held that the accused company was deprived of exercising
their valauble statutory right which goes to the root of the matter and
adversely affected the prosecution. :

15. Shri Bagadiya Sr. Advocate has also cited another judgment reported
in the matter of State of Haryana v. Brij Lal Mittal and others®. In the
above referred case the accused persons failed to notify their intention to
reanalyse the sample from Central Drugs Laboratory within the statutory
period of 28 days, therefore the Apex Court in para 7 has held as under:—

"7. At the risk of repetition, we wish to emphasis that the right,
to get the sample examined by the Central Drugs Laboratory

(1)1999 (3) M.H.L.J. 132=1999 Cri.L.J. 2903. . . (2) AIR 1998 5.C. 2327,

Anril.NA Mactar .
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through the Court before which the prosecution is launched
arises only after the person concerned notifies in writing the
Inspector or the Court concerned (here the letter clause did not
apply for the prosecution was yet to be initiated) within twenty
eight days from the receipt of the copy of the report of the
Government Anaylst that he intends to adduce evidence in
controversion of the report.”

XXX XXX XXXX

It must, therefore, be said that consequent upon their failure to notify
the Inspector that they intended to adduce evidence in controversion of the
report within 28 days, not only the right of the manufacturers to get the
sample tested by the Central Drugs Laboratory through the Court concerned
stood extinguished but the report of the Govérnment Analyst also became
conclusive evidence under sub-section (3). The delay in filing the complaint
till the expiry of the shelf life of the drugs could not, therefore, have been
made a ground by the High Court to quash the prosecution. It will not be out
of place to mention that the manufacturers' right under sub-section (3) expired
four months before the expiry of the shelf life of the drugs. in view of the
above discussion, the reasoning of the High Court for quashing the prosecution
against the three respondents cannot at all be sustained".

16. As pér the observations made by the Apex Court in the above referred
case, the accused under the provisions of Drugs and Cosmetics Act are
required to exercise their statutory right to get the sample reanalysed by the
Central Drugs Laboratory by notifying in writing to the Inspector or the Court
concerned their intention within 28 days from the receipt of the copy of*
report.

17. However, the Court under sub-clause (4) of Section 25 of the Act on
its own motion may get another part of the sample examine by Central Drugs
Laboratory. In addition to it the Court may also in its discretion at the request
of either of the party get another part of the sample examined by Central
Drugs Laboratory. So far as duty of accused persons is concerned, according
to sub-section (3) of Section 25 they are required to notify within 28 days in
writing to the Inspector or the Court where proceeding is pending that
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Vs

he/they intend to adduce evidence in controversion of the repori.

18.  Thus the view taken by Punjab and Haryana High Court in 4.-Kumar

Bansal’s case(supra) and Mumbai High Court in Zim laboratory's case -

(supra) are fully Applicable to the case in hand so far the legal position
regarding Section 25 of the Act is concerned. In the present case also. the
applicants have notified to the Drug Inspector in writing well within time
their intention to adduce evidence in controversion to the report of the
Govt. Analyst. Evenafter receipt of such letters indicating intention of the
applicants, the Drug Inspector filed the complaint before the Court after
lapse of five months and the applicants could be served after around three
years. By that time the shelf of Drugs (tablet) had already expired and,
therefore, it was not in a position to be reanalysed by the Central-Drugs
Laboratory.

19. The learned Trial Court wrongly held in para 13 of its judgment that

no such within 28 days was notified by the applicants to the Drug inspector..

In revision the learned Addl. Sessions Judge has also drawn wrong
conclusion on this aspect of the matter.

L

20. After examining the documentary as well as the oral evidence adduced
before the Trial Court and in view of non-compliance of section 25(3)
and (4) of the Act by the Drug Inspector, this Court come to the conclusion
that the applicants were deprived of their valuable right of getting another
part of the sample reanalysed by the Central Drugs Laboratory It caused
grave prejudice to the valuable right of the accused applicants and therefore,
the conviction and sentence recorded by the two Courts below cannot be
sustained in law, ‘

21. In the result the revision suceeds and is allowed. The impugned judgment
and order of conviction and sentence of the Courts below are hiereby set-
aside and the applicant is acquitted of the charge levelled against him. His
bail bonds shall stand discharged. Fine amount, if deposited, shall be
refunded to the applicant.

Revision allowed.

&




