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of rent-Transferee not entitled to arrears of rent due before the
transfer-It is a mere debt and cannot be recovered as arrears of
rent by the assignee : vide Civil Procedure Code, 1908 Section 100
and Accommodation Control Act, M.P. 1961, Section 12(1)(a) and
12(1)(c) ...191

Accommodation Control Act, M. P. (XLI of 1961)-Section 12(1)(a)-Plaintiff
not entitled to decree of eviction under section 12(1)(a) on the basis
of demand notice served by his predecessor in title : vide Civil
Procedure Code, 1908 Section 100 and Accommodation Control Act, M.P.
1961,Section 12(1)(a) and 12(1)(c) ....191

Accommodation Control Act, M. P. (XLI of 1961)-Section 12(1)(a) and
12(1)(c)~Suit for eviction on ground of arrears of rent and disclaimer
of title-Transfer of suit house in favour of present plaintiff/landlord
during pendency of earlier suit—Plaintiff served notice on defendant/
tenant but filed the suit before expiry of sixty days—Cannot take
advantage of demand notice served by his predecessor : vide Civil
Procedure Code, 1908 Section 100 and Accommodation Control Act, M.P.
1961, Section 12(1)(a) and 12(1)(c) ....191

Accommodation Control Act, M. P. (XLI of 1961)-Section 12(1)(c)-
Disclaimer of derivative title tenant does not fall within the mischief
of section 12(1)(c) of the Act-Plaintiff also not entitled to decree of
eviction under this provision : vide Civil Procedure Code, 1908, Section
100 and Accommodation Control Act, M.P. 1961, Section 12(1)(a) and
12(1)(c) : ....191

Accommodation Control Act, M. P. (XLI of 1961)-Section 12(1)(e)-Bona
fide need-Lower appellate Court finding plaintiff's bona fide need-
Decree of eviction must follow such finding : vide Accommodation
Control Act, M.P.1961 Sections 12(1)(a), 12(1)(¢), Accommodation Control
(Amendment) Ordinance, M .P., 1985 and Civil Procedure Code, 1908,
Section 100 ....105

Accommodation Control Act, M. P. (XLI of 1961)-Sections
12(1)(a)(c)(e)(i) and 12(4)—Arrears of rent paid by appellant-
Plaintiff not entitled to decree under Section 12(1)(a)-Tenants
challenging derivative title of purchaser/plaintiff-Not a ground
under Section 12(1) (¢) : vide Civil Procedure Code,1908, Section
100 ....469

Accommodation Control Act, M.P.,(XLI of 1961)-Section 2(1)(a)-Suit for
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recovery of plaintiffs share of rent in property held in joint
ownership—-Maintainable~-Does not amount to division of tenancy-
Earlier suit for plaintiffs % share of rent decreed-Plaintiff cannot
be forced to file repeated suit for one and the same relies : vide
Civil Procedure Code, 1908, Section 100 ...904

Accommodation Control Act, ML.P.,(XLI of 1961)-Section 12 (1) (e)-Plaintiff
can not be non-suited merely because no suit has been filed for
eviction of tenant's in his brother's share of the house-Judgment
and decree of Courts below set aside-Suit decreed : vide Civil
Procedure Code,1908, Section 100 and Accommodation Coni-ol Act,
M.P.1961, Section 12 (1) (e) and (f) ...920

Accommodation Control Act, M.P., (XLI of 1961)-Sections 12 (1)(g),
12(1) (h) and 12(7)-Cordition specified in sub-Section (7) of
Section 12 are attracted in case of a decree under Section
12(1)(h) and not under Seetion 12(1)(g)-Both Courts below
recorded categorical finding that the house is unsafe for human
habitation—Courts ought to have granted decree of eviction
snubject to condition that tenant if willing shall be given to re-
occupy the house after repair—Error of law committed by courts
below-Interference in second appeal justifiably warranted : vide
Civil Procedure Code 1908, Section 100 ...914

Accommodation Control Act, M. P. (XLI of 1961)—Sections 2 and 12—-Parties
fall within the meaning of landlord and tenant as defined under the
Act-None of the grounds envisaged in the Act made a ground for
eviction under Section 12 of the Act-Suit of plaintiff-respondent
dismissed : vide Civil Procedure Code 1908, Section 96 ....555

Aceommodation Ceontrol Act, M. P. (XLI of 1961)-Sections 12(1)(a),
12(1)(e), 13(2) and 13(6)—Suit for eviction on ground of arrears
of rent and bona fide need-Failure of tenant to deposit rent-
Consequential striking of defence -Does not debar the defendant
tenant to contest the issue as to arrears of rent-Else it would
amount to condemning defendant without opportunity : vide
Constitution of India, Article 227 ...547

Accommodation Control Act, M. P. (XLI of 1961)-Section 12(1)(c),
12(1)(e) and 12(1)(m)-Residential accommodation~Converted by
tenant to run school-It is an act inconsistent with the purpose
for which accommodation was let—Tenant incurred liability u/s.
12(1)(c) of the Act : vide Civil Procedure Code, 1908, Section 100,
Order 41, Rule 22 ....564
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Accommodation Control Act, M. P. (XLI of 1961)-Section 12(1)(e)~Bona
fide need of the landlady-Test—Availability or non-availability of
suitable alternative accommodation—-Plaintiff cannot be compelled
to occupy a house which she does not feel to be suitable-Ground
floor in occupation of landlady being used for running a school-
Cannot be said to be alternative accommodation : vide Civil Procedure
Code, 1908, Section 100, Order 41, Rule 22 ....564

Accommodation Control Act, M. P. (XLI of 1961)-Section 23-A-Landlord-
A retired Govt. Servant acquiring suit premises after his
retirement-Is a specified landlord within the meaning of Section
23-J-Application before RCA prior to expiry of one year period-
Tenable : vide Accommodation Control Act, M.P. 1961,Section 23-A,
23-D, 23-E and 23-) ....596

Accommodation Control Act, M. P. (XLI of 1961)-Section 23-A—Proviso
to this Section has no binding effect-Subsequent event-Decree
in favour of landlord in respect of a small portion of the house
would not negate the bona fide need already established : vide
Accommodation Control Act, M.P. 1961, Section 23-A, 23-D, 23-E and
23-J ....596

Accommodation Control Act, M. P. (XLI of 1961)-Sections 23-A, 23-D,
23-E and 23-J-Revision against order of eviction passed by Rent
Controlling Authority—Landlord-A retired Govt. Servant acquiring
suit premises after his retirement-Is a specified landlord within
the meaning of Section 23-J-Application before RCA prior to expiry
of one year period—-Tenable-Proviso to Section 23-A has no binding
effect—-Subsequent event-Decree in favour of landlord in respect
of a small portion of the house would not negate the bona fide need
already established-Sub-section (3) of Section 23-D-Presumption—
Tenant though entered the witness box did not turn up for cross-
examination despite repeated opportunity—Presumption in favour
of landlord's bona fide need can not be said to have been rebutted
by the tenant—-Order of eviction passed by R.C.A. maintained.

BRIJNATH PRASAD SAIN v. DAYA SHANKAR SAIN, LL.R. (1992)
M. P i 996

Accommodation Control Act, M. P. (XLI of 1961)-Section 23-D, Sub-
section (3)-Presumption-Tenant though entered the witness box
did not turn up for cross-examination despite repeated
opportunity—Presumption in favour of landlord's bona fide need
can not be said to have been rebutted by the tenant—Order of eviction
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~
passed by R.C.A. maintained : vide Accommodation Control Act, M.P.
1961, Sections 23-A, 23-D, 23-E and 23-J ...596

iccommodation Control Act, M.P. (XLI of 1961)-Section 12(1)(n)-
Requirement of this Section is to establish that plaintiff would
contract house on the open plot-Eviction of tenants sought from
an open plot for constructing building for business of major sons—
Plaintiff proved her intention by showing sufficiency of funds and
by filing map sanctioned by Municipal Council-Suit decreed :
vide Civil Procedure Code, 1908 Section 100 ....653

\ceommodation Control Act, M. P. (XLI of 1961)-Sections 23-A,
23-C and 23-J and Accommodation Control (Amendment) Act,
M. P.1985, Section 9-On coming into force of the Amending Act
all cases instituted by landlady other then covered under Section
23-J stood transferred to Civil Court—-Even if in such a
transferred case the tenant suffered consequences of Section
23-C, he would be entitled to opportunity to defend as envisaged
ir the Civil Procedure Code-Trial Court passed the decree
without giving opportunity to tenant to defend-Decree of eviction
set aside and case remanded to trial Court to decide the case
giving opportunity to defendant to file written statement :vide
Civil Procedure Code, 1908, Section 100 ....640

sccommodation Control Act, M. P. (XLI of 1961)-Sections 2(i), 23-A, 23-
E, 23-J and 39-Tenant as defined includes even a person allotted
accommodation under Section 39-Land lord falling under Section
23-J can file an application before the Rent Controlling Authority
seeking eviction of tenant whether contractual tenant or an allottee.

NEOL PAUL v. P. KUMAR, I. L. R. (1992) M. P. ....304

vccommodation Control Act, M. P. (XLI of 1961)-Sections 2(i) and 23-
J-Landlord falling under Section 23-J can file an application
before the Rent Controlling Authoerity seeking eviction of tenant
whether contractual tenant or an allottee : vide Accommodation
Control Act, M.P. 1961, Sections 2(i), 23-A, 23-E, 23-Jand 39  ....804

iwccommodation Control Act, M. P. (XLI of 1961)-Section 2(i)-Tenant
as defined includes even a person allotted accommodation under
Section 39 : vide Accommodation Control Act, M.P. 1961, Sections
2(i), 23-A, 23-E, 23-J and 39 ....804
wccommodation Control Act, M.P., { XLI of 1961)-Section 12 (1)(a)
and (f)-Suit based on arrears of rent and bonafide need-
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Application for préduction of document-Plaintiff filed affigavit
disclosing non-possession of document but filing some
documents-at belated stage : vide Civil Procedure Code, 1908, Sections
115, 151, Order 11, Rule 12 and Order 15, Rule 2 ...878

Accommodation Control Act, M.P., (XLI of 1961)-Section 12 (1)(b) —Sub-

letting—Defence that a partnership firm is tenant and the plaintiff
received payment from the firm—Not established by defendant by
filing account books or other documents—-Defendant has parted with
the possession can safely be presume-Plaintiff successfully proved
sub-letting by defendant—Entitle for decree of eviction : vide Civil
Procedure Code, 1908, Section 100 ...850

Acquisition of Immovable Property Act (XXX of 1952)-Sections 8 and

19-On death of original holder and in case there is more than
one legal heirs the arbitrator has jurisdiction to apportion the
award amongst the persons found entitled—-Jurisdiction of Civil
Court in such matter is barred : vide Constitution of India Article
226/2217 ....448

Act, 1855 - XIII : vide Fatal Accidents Act, Indian.
Act, 1860 - XLV : vide Penal Code, Indian.

Act, 1872 - IX : vide Contract Act, Indian.

Act, 1872 - I : vide Evidence Act, Indian.

Act, 1874 - IX : vide Contract Act, Indian.

. Act, 1882 - IV :-vide Transfer of Property Act.

Act, 1885 - XTII : vide Telegraph Act, Indian.

Act, 1890-1X: vide Railways Act, Indian.

Act, 1894 - I : vide Land Acquisition Act.

Act, 1908 - V : vide Civil Procedure Code.

Act, 1915 - C.P. 1 : vide Excise Act, C. P. Berar.
Act, 1918 - X : vide Usurious Loans Act.

Act, 1923 - VIII : vide Workmen's Compensation Act.
Act, 1925 - XXXIX : vide Succession Act, Indian.
Act, 1930 - III : vide Sale of Goods Act, Indian.

Act, 1933 - XXVII : vide Medical Council Act.

Act, 1936 - IV : vide Payment of Wages Act.

Act, 1936 - M. P. XXX : vide Entertainment Duty and Advertisements

Tax Act, M. P.

Act, 1937 - XVIII : vide Hindu Women's Right to Property.
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Act, 1939 - IV : vide Motor Vehicles Act.

Act, 1940 - X : vide Arbitration Act, Indian.

Act, 1947 - I1': vide Prevention of Corruption Act.

Act, 1947 - XIV : vide Industrial Disputes Act.

Act, 1948 - XXXIV : vide Employee's State Insurance Act.

Act, 1948 - LXIII : vide Factories Act.

Act, 1949 - X : vide Banking Regulation Act.

Act, 1950 - XLIV : vide Road Transport Corporation Act.

Act, 1952 - M. P. II : vide Acquisition of Immovable Property Act.

Act, 1952 - M. P. XVII : vide Cinemas (Regulation) Act, M. P.

Act, 1952 - XXX : vide Requisitioning and Acquisition of Immovable
Property Act.

Act, 1954 - XXXVII : vide Prevention of Food Adulteration Act.

Act, 1955 - XXV : vide Hindu Marriage Act.

Act, 1956 - XXX : vide Hindu Succession Act.

Act, 1956 - I : vide Companies Act, Indian.

Act, 1956 - LXVIII : vide Hindu Adoption and Maintenance Act.

Act, 1956-XXX : vide Hindu Succession Act.

Act, 1957-XXVII : vide Wealth-tax Act.

Act, 1958-- M. P. XIX : vide Civil Courts Act, M. P.

Act, 1958 - M. P. XXV : vide Shops and Establishment Act, M: P.

Act, 1959 -M.P. XX : vide Land Revenue Code, M.P.

Act, 1959 - LIV : vide Arms Act, Indian.

Act, 1959 - M. P. II : vide General Sales-tax Act, M. P., 1958

Act, 1959 - M. P. XX : vide Land Revenue Code, M. P.

Act, 1960 - M. P. XX : vide Ceiling on Agricultural Holding Act, M. P. .

Act, 1960 -M.P. XXVII : vide Industrial Relations Act, M.P.

Act, 1961-M.P. XLI : vide Accommodation Control Act, M.P.

Act, 1961 - M. P. XLI : vide Accommodation Control Act, M. P.

Act, 1961 - M. P. XXV : vide Industrial Employment (Standing Orders)
Act, M. P.

Act, 1961 - XLIII : vide Income-tax Act, Indian.
Act, 1961 - M. P. XXXVII : vide Municipalities Act, M. P.
Act, 1961 - M. P. XIV : vide Towns Improvement Trust Act, M. P.

Act, 1963 - XXXVI : vide Limitation Act, Indian.
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Act, 1971 - LXX : vide Contempt of Courts Act.

Act, 1973 - XXVI : vide Coal Mines (Nationalisation) Act.

Act, 1973 - M. P. XXIII : vide Nagar Tatha Gram Nivesh Adhiniyam, M. P.

Act, 1973 - M. P. XXII : vide Vishvidyalaya Adhiniyam, M. P.

Act, 1973-M.P.XXIV: vide Krishi Upaj Mandi Samiti Adiniyam, M.P.

Act, 1974 -1I : vide Criminal Procedure Code, 1973. '

Act, 1974 - 11 : vide Criminal Procedure Code, 1973.

Act, 1976-CIV : vide Civil Procedure Code (Amendment) Act.

Act, 1976 - M. P. XXV : vide Lok Adhikaranon Ke Madhya

Se Bis Sutriya Karyakram Ke
Karyanvayan Adhiniyam, M. P.

Act, 1976 - CIV : vide Civil Procedure Code (Amendment) Act.

Act, 1976 - XXXIII : vide Urban Land (Ceiling and Regulation) Act.

Act, 1977 - M. P. 111 : vide Samaj Ke Kamjor Wargon Ke Krishi Bhumi Dharkon
Ka Udhar Dene Walon Ke Bhumi Hadapane Sambandhi Kuchakron Se
Paritran Tatha Mukti Adhiniyam, M. P., 1976.

Act, 1978 - 11 : vide Child Marriage Restraint (Amendment) Act.

Act, 1980-LXYV: vide National Security Act.

Act, 1982 - 1V : vide Transfer of Property Act.

Act, 1983 - M. P. XXVII : vide Accommodation Control (Amendment)
Act, M. P.

Act, 1983 - M. P. XXXIV : vide Entertainments Duty and Advertisements
Tax (Amendment) Act.

Act, 1984 - M. P. XIII : vide Keshtha Chiran (Viniyaman)

Act, 1985 - M. P. VII : vide Accommodation Control Act, M. P.

Act, 1985-XIII : vide Administrative Tribunals Act.

Act, 1985 - I : vide Bhopal Gas Leak Disaster (Processing of Claims) Act.

Act, 1985-LXI : vide Narcotic Drugs and Psychotrophic Substances Act.

Act, 1988 - LIX : vide Motor Vehicles Act.

Act, 1988 - XLIX : vide Prevention of Corruption Act.

AdministrativeTribunals Act,(XIII of 1985)- Sections 2(9), 15 and 29-Power
of Civil Court not taken away by Section 29 of Administrative

Tribunals Act-Impugned order set aside-Execution case restored
to file : vide Constitution of India, Article 227 ..901
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Administrative Tribunals Act, (XIII of 1985)-Section 29-~Appeal
pending in High Court having been saved necessarily the
procéeding arising there from are aslo saved-Execution of
such decree is not liable to be transferred to Tribunal : vide
Civil Procedure Code 1908, Section 115, Order 21, Rules 2, 11 ...948

Administrative Tribunals Act, (XIII of 1985)-Section 29-Transfer of
pending proceedings to Tribunal-Object of constituting tribunal
is to provide for an exclusive adjudicatory and not executory
forum—-Execution proceedings in Service matters no! being
adjudicatory proceedings are saved—Other proceeding shall
include only pending proceedings whose cause of action still
required to be adjudicated and not such proceedings where all
that remain to be done is execution—-Executing Court directed
to resume proceedings :vide Civil Procedure Code, 1908, Sectionl15,
Order 21, Rule 11 ...950

Civil Courts Act, M. P. (XIX of 1958)-Section 15, as amended—Assistant
or Additional District Judge are subordinate to the District Judge
for purposes of Section 24 of the Code-District Judge has
jurisdiction to entertain such an application even though the
proceeding in question are pending before himself-Impugned
order set-aside and suit transferred from the Trial Court to
another Court of competent jurisdiction : vide Civil Procedure
€ode, 1908, Section 115 and Bhopal Gas Leakage Disaster (Processing
of Claims) Act, 1985, Section 3, Paragraphs 5(8), 10(3)(b) 121

Civil Procedure Code (V of 1908)-Section 11-Omission to raise
plea of pre-emption in written statement would operate res-
Judicata: vide Civil Procedure Code, 1908, Sections 11, 100 and
Order 1, rule 9 and Order 8, rule 6-A ...26

Civil Procedure Code (V of 1908)-Section 11-Proper value-In absence
of any evidence of the market value the sum actually paid is taken
to be proper value: vide Civil Procedure Code, 1908, Sections 11, 100,
Order 1, rule 9 and Order 8, rule 6-A .26

Civil Procedure Code (V of 1908)-Sections 11, 100 Order 1, Rule 9 and
Order 8, Rule 6-A, as amended by C.P.C. (Amendment) Act (CIV
of 1976) and Hindu Succession Act (XXX of 1956), Section 22—
Second Appeal-Suit for partition and possessicn—Plea of pre-
emption on the basis of alleged sale-Section 100, C.P.C.—~Finding
of Trial Court that sale was fraudulent and no title passed-
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Essentially a finding of fact cannot be re-opencd in Second Appeal-
Order 8, Rule 6-A-Counter-claim-By its nature is a cross-suit—
Would not be affected by dismissal of plaintiff's suit-Order 1, Rule
9, C.P.C.—Non-joinder of necessary party-Fatal for maintaining the
suit-Suit dismissed—Hindu Succession Act-Section 22-Right of
pre-emption—Not a right to the thing sold but a right to offer of a
thing about to be sold—-Can be claimed by setting up counter claim
in the written statement—Section 11 of the Code—Omission to raise
plea of pre-emption in written statement would operate res judicata—-
Proper value-In absence of any evidence of the market value the
sum actually paid is taken to be proper value.

SMT. SHIVKALI BAI v. SMT. MEERA DEVI, I.L.R (1992) M.P....26

Civil Procedure Code,(V of 1908)-Sections 9,100, Order 21, Rule 11 and
Administrative Tribunals Act,(XIII of 1985) Sections 2(9), 15 and
29-Service matter—Suit decreed in favour of plaintiff-Civil Court
has jurisdiction to execute its own decree : vide Constitution of India—
Article 227 ...901

Civil Procedure Code (V of 1908)-Section 24—-Application for recusal-In
fact is an application for transfer of the case-Can be made to the
District Judge before whom the proceedings are pending—Approach
cannot be said to demeaning of degrading the Court by use of word
'recuse’ : vide Civil Procedure Code, 1908, Section 115 and Bhopal Gas
Leakage Disaster (Processing of Claims) Act, 1985, Section 3, Paragraphs
5(8), 10(3)(b) ...121

Civil Procedure Code (V of 1908)-Section—34—-Interest—Trial Court not
awarding interest-No cross objection filed—Plaintiff not entitled to
interest as claimed in suit : vide Civil Procedure Code 1908—Sections 34,
96 and Railways Act, Indian 1890, Sections 73, 78(d) ..833

Civil Procedure Code (V of 1908)-Sections 34, 96 and Railways Act, Indian
(IX of 1890), Sections 73, 78(d)—Suit for damages due to delayed
transit of goods on the ground that price had fallen at the
destination—Suit decreed-First appeal by Railways—Such an action
isnot barred u/s 78 (d) of the Act-Interest-Trial Court not awarding
interest—-No cross objection filed—Plaintiff not entitled to interest
as claimed in suit-Reappreciation of evidence-Damages suffered
by plaintiff re-assessed at Rs. 30/-Perquintal-Damages decreed by
Trial Court reduced accordingly with interest at the rate of 6% per
annum as provided under Section 34, CPC.
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UNION OF INDIA THROUGH GENERAL MANAGERS v. MS.
JAIKUMAR RAJKUMAR & COMPANY, JABALPUR; I. L. R.
(1992) M. P. ...833

il Procedure Code (V of 1908)-Section 80-Notice before filing writ—
Not necessary especially when petitioner is not seeking enforcement
of private rights or contractual obligations: vide Constitution of
India, Articles 14, 226, Road Transport Corporation Act, 1950, Section 45,
State Road Transport Corporation Employees Service Regulation, M.P.,
1960, Regulation 59 and Industrial Relations Act, M.P. 1960, Séctions 31,
61 .15

7il Procedure Code (V of 1908)-Section 96-First Appeal-Suit for
declaration of title, portition, possession and injunction for
maintenance from co-parcener of the joint family-Gwalior Quanoon
Mal Samvat, 1983, Section 253, Land Revenue Code, M. P., 1959,
Section 178, 259,261, Hindu Women's Right to Property Act, 1937-
Hindu Succession Act, 1956, Section 14(1) and Hindu Adoption
and Maintenance Act, 1956, Sections 21 and 22~-Widow inheriting
deceased husband's share of interest in the joint family property—
Name mentioned in revenue record on the date of coming into force
of Land Revenue Code, 1959-She is a Bhumiswami-Devolution of -
property on widow in absence of son, grand son, and great grand
son-Right to hold property inherited in exclusive Bhumiswami
rights acquired under Section 253 of Gwalior Qanoon Mal-Not~
affected by 1937 Act as it was not adopted by erstwhile Gwalior
State—Suit filed after coming into force of 1956 Act—Plaintiff right to
hold the devolved snare in joint family property as full owner saved
by Section 14(1) of the Act of 1956—Can maintain a suit for
declaration partition and possession and for permanent injunction—
Plaintiff in actual physical possession of her share in full owner ship
rights since the death of her husband-Dispossessed forcibly and
kept out of possession by defendant-Plaintiff entitled to initiate
separate proceedings for mense profit-Maintenance~Hindu widow's

right to maintenance from coparcenary property is a statutory right—
Plaintiff entitled to maintenance-Suit decreed partly. <

SMT. GULAB BAI v. BADRI, I. L. R. (1992) M. P. ....392

vil Procedure Code (V of 1908)—Section 96-First Appeal-Suit for damages
on ground of defamation—-News Paper publication-Item published
in newspaper after verification through Police Station and public
rumour—Word used in news item is ''Studio Owner''~-When the word
referred to a group the imputation and not to a particular individual
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the libel is not actionable-Pleading not showing that the news item
was false-News item flashed in the rumour para-Not directed at
the plaintiff-Case for defamation not made out.

DAINIK BHASKAR v. MADHUSUDAN BHARGAVA, I.L.R. (1992)
M. P. 52332

Civil Procedure Code (V of 1908)-Section 96-Frist Appeal-Suit for

eviction from mortgaged premises-Accommodation Control Act,
M. P., 1961-Sections 2 and 12—-Parties fall within the meaning of
landlord and tenant as defined under the Act-None of the grounds
envisaged in the Act made a ground for eviction under Section
12 of the Act-Suit of plaintiff-respondent dismissed.

STATE v. PRADEEP KUMAR, (Dead) HIS LRs. SMT. MEENA
SHARMA; I. L. R. (1992) M. P. ....555

Civil Procedure Code (V of 1908)-Section 96-First Appeal-Suit for

recovery of loan amount-Decreed against borrower and guarantor
severally and jointly-Usurious Loans Act, 1918-Section 3 and
Contract Act, Indian, 1872, Sections 139, 141 and 176 and
Banking Regulation Act, 1949, as amended in 1984, Section 21-
A-Suit decided by the Court after coming into force of Section
21-A of the Act-Suit transaction cannot be re-opened on the
ground that rate of interest is excessive—Securitv remained in
possession of borrower as per Hypothecation agreement-
Creditor can either file a suit or proceed against the security—
Accounts were settled and acknowledged by the borrower-No
infirmity in the impugned judgment and decree-Appeal failed.

KAMLA PRASAD JAISWAL v. PUNJAB NATIONAL
BANK, L. L. R. (1992) M. P. ...634

Civil Procedure Code (V of 1908)-Section 96-Reappreciation of evidence-

-

Damages suffered by plaintiff re-assessed at Rs. 30/-Perquintal-
Damages decreed by Trial Court reduced accordingly with interest
at the rate of 6% per annum as provided under Section 34, CPC :
vide Civil Procedure Code,1908, Sections 34, 96 and Railways Act,
Indian, 1890, Sections 73, 78(d) ...833

Civil Procedure Code (V of 1908)-Section 100-Finding based on irrelevant

consideration—Deserves to be interfered with in Second Appeal :
vide Civil Procedure Code, 1908, Section 100 and Accommodation Control
Act, M.P.1961, Section 12 (1) (e) and (f) ...920

Civil Procedure Code (V of 1908), Section 100 and Accommodation Control

Act, M. P. (XLI of 1961), Section 12(1)(a) and 12(1)(c)-Suit for
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eviction on ground of arrears of rent and disclaimer of title-Transfer
of suit house in favour of present plaintiff/llandlord during pendency
of earlier suit-Plaintiff served notice on defendant/tenant but filed
the suit before expiry of sixty days—Cannot take advantage of demand
notice served by his predecessor—Section 12(1)(a)-Arrears of rent-
Transferee not entitled to arrears of rent due before the transfer—
It is a mere debt and cannot be recovered as arrears of rent by the
assignee—Plaintiff not entitled to decree of eviction under section
12(1)(a) on the basis of demand notice served by his predecessor
in title-Section 12(1)(c) of the Act-Disclaiment of title~By disclaimer
of derivative title tenant does not fall within the mischief of Section
12(1)(c) of the Act—Plaintiff also not entitled to decree of eviction
under this provision.

IQBAL AHAMD v. MOHD. SAML, 1. L. R. (1992) M. P. w191

Civil Procedure’ Code (V of 1908)-Section 100-Finding of Trial Court
that sale was fraudulent and no title passed-Essentially a finding of
fact cannot be re-opened in Second Appeal:vide Civil Procedure
Code,1908, Sections 11,100, Order 1, rule 9 and Order 8, rule 6-A .26

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Suit for
eviction-Accommodation Control Act, M.P., 1961, Section
12(1)(b)—Sub-letting—Defence that a partnership firm is tenant and
the plaintiff received payment from the firm—Not established by
defendant by filing account books or other documents—Defendant
has parted with the possession can safely be presume—Plaintiff
successfully proved sub-letting by defendant-Entitle for decree of
eviction.

KIRTI NARAYAN v. MOHANLAL RATHI ; LL.R.(1992) M.P. ...850

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Decree of
eviction confirmed by Lower Appellate Court-Accommodation
Control Act, M. P., 1961, (as amended), Section 23-A, 23-C, 23-J
and Accommodation Control (Amendment) Act, M. P. 1985-Section
9-On coming into force of the Amending Act all cases instituted by
landlady other then covered under Section 23-J stood transferred
to Civil Court—Even if in such a transferred case the tenant suffered
consequences of Section 23-C, he would be entitled to opportunity
to defend as envisaged in the Civil Procedure Code-Trial Court
passed the decree without giving opportunity to tenant to defend-
Decree of eviction set aside and case remanded to trial Court to
decide the case giving opportunity to defendant to file written
Statement.
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BAIINATH RAJPUT v. NARAYAN PRASAD GUPTA,
LL.R. (1992) M. P. ....640

Civil Procedure Code (V of 1908), Section 100-Second Appeal-Suit for
ejectment from open plot—-Accommodation Control Act, M. P., 1961,
Section 12(1)(n)-Requirement of this Section is to establish that
plaintiff would construct house on the open plot—Eviction of tenant
sought from an open plot for constructing building for business of
major sons-Plaintiff proved her intention by showing sufficiency of
funds and by filing map sanctioned by Municipal Council-Suit
decreed.

LEELAWANTE v. SHRICHAND, 1. L. R. (1992) M. P. ....653

Civil Procedure Code (V of 1908)-Section 115-Civil Revision-
Maintainability—Succession certificate granted but reversed in
appeal-Revision therefrom—Value of lis more than Rs. 20,000/—
Revision maintainable to correct the error, if any, committed by
subordinate Court : vide Succession Act, Indian 1925, Sections 372,
384, 388(3) and Civil Procedure Code, Section 115 217

Civil Procedure Code (V of 1908)-Section 115-Civil Revision—-Refusal to
grant maintenance pendente lite-Hindu Marriage Act, 1955, Sections
5,9, 11, 24 and 25-Suit for restitution of conjugal rights—Prayer for
maintenance pendente lite-Even if the marriage is void or voidable
by reason of husband's subsisting first marriage interim alimony
cannot be denied to second wife—Order of Trial Court set aside-
Interim alimony granted.

LAXMI BAI v. AYODHYA PRASAD LL.R. (1992) M.P. ...684

Civil Procedure Code (V of 1908)-Section 96, Order 41, Rule 22-Energy
line left un-insulated as a result stay wire got electnﬁed—Death
of 18 years old son due to electrocution—Suit for compensation—~
Appeal for enhancement and cross-objection by Electricity
Board-Cantakerus attitude of the Board deprecated cross-
objection dismissed : vide Civil Procedure Code, 1908 Section 96,
Order 41, rule 22 ...278

Civil Procedure Code (V of 1908)-Section 96, Order 41, Rule 22—First
Appeal and cross-objection—~Energy line left un-insulated as a result
stay wire got electrified—Death of 18 years old son due to
electrocution—Suit for compensation—Appeal for enhancement and
cross-objection by Electricity Board-Cantakerus attitude
of the Board deprecated cross-objection dismissed—Fatal Accidents
Act, Indian, 1855-Section 1A-Compensation is not limited to the
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cash payment which the deceased may be expected to make for
support of the claimants—Multiplier—Out moded rule-Common Law
of equity, Justice and good conscience should be applied in award-
ing compensation~Award enhanced suit decreed in toto.

SMT. GINDIA BAIv. CHAIRMAN, M.PEB,, L. L.R. (1992) M.P. ..278

Civil Procedure Code (V of 1908)-Section 96 and Order 14, Rule 2(2)-
First Appeal-Suit for declaration-Plaintiff/appellant employee of
University—Claim to the post of Deputy Registrar-A bar created
by any law for the time being in force has to be-kept in view—
Vishwa Vidyalaya Adhiniyam, M. P., 1973-Section 59-Bar to any
suit—-Though cause of action shown to have arisen prior to coming
into force of the Adhiniyam Trial Court justified in dismissing
the suit for want of jurisdiction—Plaintiff hasa remedy of moving
the Kuladhipati for making reference of dispute-No interference
in impugned judgment called for .

GHANSHYAM GAUTAM v. JIWAJI VISHWAVIDHYALAYA,
GWALIOR,I. L. R. (1992) M. P. o L.457

Civil Procedure Code (V of 1908)-Section 96(3) and Order 23, Rule 3-
Compromise decree alleged to have been obtained by
impersonation and fraud—-Appeal against such a decree not barred
under Section 96(3) of the Code : vide Civil Procedure Code, 1908
Sections 96(3), 151, Order 23, Rule 3 and Order 43, Rule 1(u) ...756

Civil Procedure Code (V of 1908)—Sections 96(3), 151, Order 23, Rule
3 and Order 43, Rule 1(u)-Appeal against Order of remand-
Inherent power of the trial Court does not extend to reviewing
its earlier order—-Compromise decree alleged to have been
obtained by impersonation and fraud-Appeal against such a
decree not barred under Section 96(3) of the Code.

SAMANT SINGH v. SAHDU KHAN, L.L.R. (1992) M. P. ... 756

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-
Accommodation Control Act, M.P., 1961-Section 12(1)(a)-Suit for
recovery of plaintiffs share of rent in property held in joint
ownership-Maintainable-Does not amount to division of tenancy—
Earlier suit for plaintiffs % share of rent decreed-Plaintiff cannot
be forced to file repeated suit for one and the same relies.

NAWAL CHAND v. DALI CHAND; I. L. R. (1992) M. P. ..904

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Suit for
eviction—-Application for relieving against forfeiture of lease on non-
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payment of Rent-Transfer of Property Act, 1882-Sections 111(g)
and 114-Provisions apply only to a case when suit is based on
forfeiture.

BHUIJJILAL v. AYOOB ALI BEG; 1. L. R. (1992) M. P. 911

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Suit for
eviction-Suit house rendered unsafe for human habitation-
Accommodation Control Act, M.P., 1961-Sections 12 (1)(g), 12(1)
(h) and 12(7)-Condition specified in sub-Section (7) of Section 12
are attracted in case of a decree under Section 12(1)(h) and not
under Section 12(1)(g)-Both Courts below recorded categorical
finding that the house is unsafe for human habitation-Courts ought
to have granted decree of eviction subject to condition that tenant
if willing shall be given to re-occupy the house after repair-Error of
law committed by courts below-Interference in second appeal
justifiably warranted.

SUBHASH KUMAR v. KANHAIYALAL; I. L. R. (1992) M.P. ...914

Civil Procedure Code (V of 1908)-Section 100 and Accommodation Control
Act, M.P.,(XLI of 1961),Section 12 (1) (¢) and (f)—Suit for eviction
by plaintiff landlord on the ground of bena fide need-Suit house
falling in share of plaintiff~-Defendant-Tenant admitting him to be
landlord-Dismissal of suit on the ground that need is not bona fide
though real-Finding based on irrelevant consideration-Desérves
to be interfered with in Second Appeal-Plaintiff can not be non-
suited merely because no suit has been filed for eviction of tenant's
in his brother's share.of the house-Judgment and decree of Courts
below set aside—Suit decreed.

RAMRAO v. DR. PREM KUMAR SINHA; L.L.R.(1992) M.P....920

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Service
Jurisprudence-Termination—Constitution of India-Articles 12,
14 and 311 and Municipal Rules, M. P.,, 1968, Rules 13, 35, 38,
49 and 52-Municipalities are creation of statute and fall under
Article 12 but its employees do not hold civil posts—In the. matter
of termination of its employee Article 311(2) not attracted-
Termination of service as no longer required~Employee
completed maximum period of probation—Rules do not prescribe
extension of probation beyond the maximum-Continuance of
such employee shall give rise to the presumption that they have
been:confirmed—Termination—-One of the major punishments-
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Show cause notice alleging misconduct served but subsequently
termination order passed without conducting any inquiry or
proceeding further under the Rules—Termination is for an order
of dismissal for misconduct—Court below rightly set aside the
order of termination—-Back wages—Employees out-of employment
for last 10 years-But nothing to show that they remained
unemployed or the extent of loss suffered because of
unemployment-50% back wages would be sufficient.

MUNICIPAL COUNCIL, SABALGARH v. MUNNALAL,
I.L.R. (1992) M. P. ... 744

Civil Procedure Code (V of 1908)—Sect|on 100—Second Appeal—Sunt for
possession-Findings arrived at by Courts by discarding material
evidence and misreading public document—Second appellate
Court is entitled to interfere with the finding of fact-Limitation
Act Indian, Articles 64,65-Adverse possession—-Defendant and
his predecessor shown to be in continuous possession from 1960
onward-Suit having Leen filed in 1976 defendants will be deemed
to have perfected the title by adverse possession-Suit
dismissed-Judgment and decree of Courts below set aside.

ALABUX v. BUDHSEN; I. L. R. (1992) M. P. ...840

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Suit for
possession—Hindu Adoption and Hindu Succession Act, 1956,
Sections 10,12,14-0On death of her husband plaintiff inherited
the property-Being Class I heir she has indefeasible right of
full ownership—She will not be divested of her right by adoption
subsequently—Defendant adopted by plaintiff after death of her
husband-Oral adoption proved but that would not make the
adoptee/defendant a co-owner of the property inherited by
plaintiff-Rossession of defendant permlsswe—Plamtlff entitled
to decree of possession.

SMT. CHANDRANI BAI v. PRADEEP KUMAR L. L. R. (1992)
M.P. : ...856

Civil Procedure Code (V of 1908)-Sections 100, 144, 151—Restltutlon
of possession—-High Court reversing the judgment and decree
of first appellate Court restored that of Trial Court dismissing
appellants suit for declaration of the injunction and possession—
Section 144 C.P.C.—Application under for restitution-By nature
is an application for execution—For its applicability there need
not necessarily be a suit for possession—~Court has power in
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ordinary course to direct restoration of status quo ante to the
extent possible.

INDAL v. SMT. JAMUNA, I. L. R. (1992) M. P. 152

Civil Procedure Code (V of 1908)-Order 1, rule 9-Non-Joinder of
necessary party—Fatal for maintaining the suit—Suit dismissed: vide
Civil Procedure Code,1908, Sections 11, 100, Order 1, rule 9 and Order 8,
rule 6-A ...26

Civil Procedure Code (V of 1908)-Order 5, Rule 9-Service of Summons-
Record not showing whether defendant was properly served or not-
Service of summons in the ordinary manner cannot be dispensed
with : vide Civil Procedure Code,1908, Order 5, Rules 9, 19-A(2), 21, 25,
25-A, Order 9, Rules 6, 13 and Order 43, Rule 1(d), Civil Procedure Code
(Amendment) Act, 1976 and Limitation Act, 1908, Section 5 and Article
123 ....197

Civil Procedure Code (V of 1908)-Order S, Rules 9 and 19-A(2)
Substituted service-Additional mode of service-Cannot be deemed
to 'due service' : vide Civil Procedure Code,1908; Order 5, Rules 9 and
19-A(2), 21, 25, 25-A, Order 9, Rules 6, 13 and Order 43, Rule 1(d), Civil
Procedure Code (Amendment) Act, 1976 and Limitation Act, Indian 1908,
Section 5 and Article 123 ....197

Civil Procedure Code (V of 1908), Order 5, Rules 9, 19-A(2), 21, 25, 25-A,
Order 9 Rules 6, 13 and Order 43, Rule 1(d), Civil Procedure Code
(Amendment) Act (CIV of 1976) and Limitation Act, Indian (IX of
1908), Section 5 and Article 123—-Order 5, Rule 9-Service of
Summons-Record not showing whether defendant was properly
served or not—Service of Summons in the ordinary manner cannot
be dispensed with—Order 5, Rules 9 and 19-A(2) substituted
service-Additional mode of service-Cannot be deemed to 'due
service'-Order 9, Rule 6-Powers of proceeding ex parte against
defendant-Cannot be invoked where defendant resides outside
jurisdiction of the Trial Court—-Application under Order 9, Rule 13
of the Code for setting aside ex parte decree-Rejection by Trial
Court-Improper-Order 43, Rule 1(d) of the Cade-Appeal under-
Trial Court fell in error in rejecting the application as barred by
limitation—Limitation Act—Section 5 and Article 123-In case where
defendant is not properly served limitation starts from the date of
knowledge-Ex parte judgment and decree set aside-And matter
remitted back to the Trial Court for decision afresh.
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M/S. ELECTRIC CONSTRUCTION AND EQUIPMENT CO. LTD.,
NEW DELHI v. PREMALI WALLACE LTD; LL.R. (1992) M.P...197

Civil Procedure Code (V of 1908)-Order 9, Rule 6-Powers of proceeding
ex parte against defendant-Cannot be invoked where defendant
resides outside jurisdiction of the Trial Court-Application under
Order 9, Rule 13 of the Code for setting aside ex parte decree-
Rejection by Trial Court-Improper : vide Civil Procedure Code, 1908
Order 5, Rules 9, 19-A(2), 21, 25, 25-A, Order 9, Rules 6, 13 and Order
43, Rule 1(d), Civil Procedure Code (Amendment) Act, 1976 and Limita-
tion Act, 1908, Section 5, Article 123 ...197

Civil Procedure Code (V of 1908)-Order 23, Rule 3-Petition by Husband
for divorce within one year of marriage on ground of pregnancy at
the time of marriage and illicit relationship with another person-
Compromise decree passed annulling marriage between the
parties~Illegal-Appeal under Section 28-Provision of Section 14
mandatory : vide Hindu Marriage Act, 1955, Sections 12,13,14,15, 23 and
28 and Civil Procedure Code, 1908, Section 96(3), Order 23, Rule3  ....179

Civil Procedure Code (V of 1908)-Order XLIII, Rule 1(d)-Appeal
under-Trial Court fell in error in rejecting the application as
barred by limitation : vide Civil Procedure Code, 1908, Order 5, Rules
9, 19-A(2), 21, 25, 25-A, Order 9, Rules 6, 13 and Order 43, Rule 1(d),
Civil Procedure Code (Amendment) Act, 1976 Limitation Act, 1908,
Section 5, Article 123 ....197

Civil Procedure Code (V of 1908)-Order 39, Rules 1 & 2 and Order 43,
Rule 1(r)-Appeal-Order of injunction restraining appellant from
raising pakka construction-Appellants in possession of the land by
virtue of an agreement of sale—His suit for specific performance is
also pending-Unless and until defendant appellant succeed in his
suit for specific performance he cannot be allowed to raise
construction even if he gives undertaking—Order of injunction

cannot be faulted with.
KISHANLAL v. RAMESH CHANDRA GANDHI, I. L. R. (1992)
M. P. ....661

Civil Procedure Code (V of 1908)-Order 39, Rules 1 and 2- Ancestor
property—Suit for injunction—Appellate Court while reversing the
order of Trial Court granted injunction in favour of defendants—
Defendants though in possession can only seek order of
injunction in an independent suit in a case covered : vide
Constitution of India, Article 227, Civil Procedure Code,1908, Section
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115, Order 39, rules 1 and 2, Order 43, rule 1 (r), Amending Act, 1984,
Land Revenue Code, M.P. 1959, Section 117 and Evidence Act, Indian1872,
Section 114(e) ...267

Civil Procedure Code (V of 1908)-Section 100-Respondent can also
attack the Decree in second appeal under Section 100 as against
that part of the decree not favourable to him : vide Civil Procedure
Code, 1908, Section 100, Order 41, Rules 11, 21, 22 and Order 42,
Rule 2 ...345

Civil Procedure Code (V of 1908), as amended-Section 100, Order 41,
Rules 11, 21,22 and Order 42, Rule 2-Cross-objection filed under
Order 41 Rule 22 of the Code can only be heard on substantial
question of law-Respondent can also attack the Decree in second
appeal under Section 100 as against that part of the decree not
favourable to him-Procedure provided in Rule 11 of Order 41
read with Order 42, Rule 2 of the Code-Mandatory-In absence
of adherence cross-objection can not be entertained.

VIJAY PRAKASH v. SUNDARLAL, I. L. R. (1992)M. P.  ...345

Civil Procedure Code (V of 1908)-Section 100—Onus is on the defendant
to prove that sale deed was.not actually a sale deed but a deed in
the garb of mortgage deed—-Sale deed for nominal consideration
was not an issue before the trial Court or there after—~Onus is on
the defendant to prove that property was purchased for the benefit
of members of joint Hindu family-Not proved by defendant-
Concurrent findings of facts—No interference called for : vide Civil
Procedure Code, 1908, Section 100 ....416

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Suit for
eviction by lessor after sale of suit house-Transfer of Property
Act 1882, Section 109 and Accommodation Control Act, M. P.
1961, Section 12(1)-Suit for eviction by landlady/lessor—Prior to
suit, she sold the house in gquestion—-Transfer by sale itself would
not debar the landlady to terminate tenancy and bring a suit for
eviction-It is exclusive right of lessor to evict lessee.

HAFIZ MOHAMMAD v. MASOODBL I. L. R. (1992)M. P.  ...572

Civil Procedure Code (V of 1908)-Section 100, Order 41, Rule 22—-Second
Appeal and cross-objection-Ejectment suit-~Accommodation
Control Act, M. P., 1961-Sections 12(1)(c), 12(1)(e) and 12(1)(m)-
Residential accommo-dation-Converted by tenant to run school-
Itis an act inconsistent with the purpose for which accommo-dation
was let-Tenant incurred liability u/s. 12(1)(c) of the Act—Bonafide
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need of the landlady-Test—Availability or non-availability of
suitable alternative accommodation—Plaintiff cannot be compelled
to occupy a house which she does not feel to be suitable-Ground
floor in occupation of landlady being used for running a school-
Cannot be said to be alternative accommodation—Cross-objection
allowed—-Decree under Sections 12(1)(c) and 12(1)(e) granted in
favour of plaintiff.

. RAJENDRA DONALD v. SMT. VIOLET SINGH, LL.R. (1992)M.P..564

Cwnl Procedure Code (V of 1908)—Section 100 and Order 41, Rule 27~
Second appeal—SamaJ Ke Kamjor Wargon Ke Krlshl Bhumi
Dharakon Ka Udhar Dene Walon Ke Bhumi Hadapane Sambandhi
Kuchakron Se Paritran Tatha Mukti Adhiniyam, M. P., 1976-
Section 4-Order passed by Sub-Divisional Magistrate in
Revenue case-Is a public document-Came into existence during
pendency of the second appeal-Cannot be overlooked-Document
admitted in evidence-Nominal sale-deed executed to secure loan
but possession continued with the plaintiffs-Revenue entries
showing continugus possession of plaintiffs—Plaintiffs entitled to
relief of declaration and injunction by virtue of Section 4-Judgments
& decree of Courts below set aside—Plaintiff's suit decreed.

MST. SUKHRANI v. CHHOTELAL, I. L. R. (1992) M. P. ... 465

Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Decree of
ejectment passed by two Courts below—Transfer of Property Act,
1882, Section 105 and Easement ‘Act, Indian, 1882, Section 54—
Appellant licensee or a lessee—Test—Exclusive possession is an
important test—-No evidence of plaintiff to show that possession
given to the appellant/defendant was not exclusive or that the
possession was restrictive one—Transaction between the parties
cannot be said to be that of a licence-Question of law—Erroneous
conclusion by Courts below on praved facts would certainly be a
question of law~Decree of ejectment reversed.

SHER KHAN v. ABBAS BHAI JANAL, I L. R. (1992)M. P. - ....409

Civil Procedure Code (V of 1908)—Sect10n 100-Second Appeal-High
Court cannot interfere with the conclusion of facts recorded by
the lower appellate Court-A registered document is obtained
with the intention that it represent a bona fide transaction and it
would be valueless if it can be gone behind in every case by
mere ascertain that what was stated before registrar was untrue
: vide Civil Procedure Code, 1908,.Section 100 ....416
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Civil Procedure Code (V of 1908)-Section 100-Second Appeal-Suit for
eviction by purchaser—Another suit pending for sale of the suit
house to wife of appellant by landlord—Accommodation Control
Act, M. P., 1961, Section 12(1)(a)(c)(e)(i) and 12(4)-Arrears of
rent paid by appellant-Plaintiff not entitled to decree under
Section 12(1)(a)-Tenants challenging derivative title of
purchaser/plaintiff~-Not a ground under Section 12(1)(c)-Ground
of bonafide need incorporated by way of amendment—-On the date
of institution of suit plaintiff did not plead bona fide need—-Suit
filed by purchaser land lord within one year and subsequently
amended the plaint.stating as one year has elapsed Court can
try the issue of .bonafide need~-Amended pleading does not
support bona fide need—Suit could not be decreed on ground of
bona fide need in view of Section 12(4) of the Act-Suit dismissed.

KHUMAN SINGH v. NATHURAM, 1. L, R. (1992) M. P. ....469

Civil Procedure Code (V of 1908)-Sectoin 100-Suit for possession and
mesne profits-Suit land purchased by registered sale deed—Sale
consideration paid before registrar—Suit decreed-First appeal
dismissed-Section 100-Second Appeal-High Court cannot interfere
with the conclusion of facts recorded by the lower appellate Court-
A registered document is obtained with the intention that it
represent a bona fide transaction and it would be valueless if it can
be gone behind in every case by mere ascertain that what was stated
before registrar was untrue—Onus is on the defendant to prove that
sale deed was not actually a sale deed but a deed in the garb of
mortgage deed-Sale deed for nominal consideration was not an issue
before the trial Court or there after—Onus is on the defendant to
prove that property was purchased for the benefit of members of
joint Hindu family—-Not proved by defendant—Concurrent findings
of facts—No interference called for.

SMT. POONABAI v. JAGDISH PRASAD, I.LR. (1992) M.P. ...416

Civil Procedure Code (V of 1908)-Section 144—-Application under for
restitution—-By nature is an application for execution—For its
applicability there need not necessarily be a suit for possession—
Court has power in ordinary course to direct restoration of Status
quo ante to the extent possible : vide Civil Procedure Code,1908,
Sections 100, 144, I'51 ... 752

Civil Procedure Code (V of 1908), Section 115 and Bhopal Gas Leakage
Disaster (Processing of Claims) Act (I of 1985) Section 3 and
Paragraphs 5(8), 10(3)(b)—Civil Revision—-Against rejection of prayer
to transfer the suit-Section 24, CPC-Application for recusal-In fact
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is an application for transfer of the case-Can be made to the Dis-
trict Judge before whom the proceedings are pending—Approach
cannot be said to demeaning or degrading the Court by use of word
'recuse'-District Judge earlier awarding interim compensation for
the gas victims in huge sums-Cannot be said to have pre-judged
the issues or made up—Merits of the case not considered while
passing interim compensation—-Improper-Though merged in the
Revisional order of the High Court—Can be a ground for transfer
as-this approach could create a reasonable apprehension that the
Trial Court was foreclosed as to merits-of the case-Civil Courts
Act, M. P., 1958-Section 15, as amended by Act of 1982-Assistant
or Additional District Judge are subordinate to the District Judge
for purposes of Section 24 of the Code-District Judge has
jurisdiction to entertain such an application even though the
proceeding in question are pending before himself-Impugned order
set-aside and suit transferred from the Trial Court to another Court
of competent jurisdiction~Words and phrases 'recuse’-Apart from
dictionary meaning, is used in the sence of a Judge 'dissociating
himself’ or 'withdrawing himself' from a proceeding and nothing
more than that. )

UNION CARBIDE CORPORATION v. UNION OF INDIA,
I.L. R (1992) M. P. sl

Civil Procedure Code (V of 1908)—Section 100 and Order 41, Rule 27-
Second appeal-Samaj Ke Kamjor Wargon Ke Krishi Bhumi
Dharakon Ka Udhar Dene Walon Ke Bhumi Hadapane Sambandhi
Kuchakron Se Paritran Tatha Mukti Adhiniyam, M. P., 1976
Section 4-Order passed by Sub-Divisional Magistrate in
Revenue case—Is a public. document-Came into existence during
pendency of the second appeal-Cannot be overlooked-Document
admitted in evidence~Neminal sale-deed executed to secure loan
but possession continued with the plaintiffs—Revenue entries
showing continuous possession of plaintiffs—Plaintiffs entitled to
relief of declaration and injunction by virtue of Section 5~
Judgment & decree of Courts below set aside-Plaintiff's suit
decreed.

MST. SUKHRANI v. CHHOTELAL, I. L. R. (1992) M. P. ...516

Civil Procedure Code, (V of 1908)-Section 115-Revision—Maintainance
pendente lite—-Hindu Marriage Act,1955, Section 24-Application
for interim alimony—Provision made for the benefit of poor spouse
who is unable to maintain herself and contest the case-Delay
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in disposing the application not attributable to the applicant—
She cannot be deprived of her right to-get alimony from the
date of application.

SMT. INDIRA GANGELE v. SHAILENDRA KUMAR GANGELE,
L L.R.(1992) M. P. ....808

Civi,l.Proceduré Code (V of 1908), Section 115 and Motor Vehicles Act

(IV of 1939), Section 110-D-Appeal would lie under, against an
award of compensation made under Section 92-A and not a
revision under Section 115 of the Code-Reference answered
accordingly : vide Motor Vehicles Act,1939, Sections 92-A, 110-A,
110-B, 110-D, 110-E and Civil Procedure Code, 1908, Section 115 ....363

Civil Procedure Code, (V of 1908)-Section 115, Order 21, Rules 2,

11-Execution proceeding in service matter—-Administrative
Tribanals Act, 1985, Section 29-Appeal pending in High Court
having been sdved necessarily the proceeding arising there from
are glso saved-Execution of such decree is not laible to be
transferred to Tribunal.

M.L. BEOHAR v. UNION OF INDIA; I.L.R. (1992) M.P. ...948

Civil Procedure Code, (V of 1908)-Section 115, Order 21, Rule 11-Civit

Revision-Execution Proceedings-Service matter—Administrative
Tribunals Act, 1985, Section 29-Transfer of pending proceedings
to Tribunal-Object of constituting tribunal is to provide for an
exclusive adjudicatory and not executory forum-Execution
proceedings in Service matters not being adjudicatory proceedings
are saved—Other proceeding shall include only pending proceedings
whose cause of action still required to be adjudicated and not such
proceedings where all that remain to be done is execution-
Executing Court directed to resume proceedings.

KAMLENDRA SINGH v. STATE; 1. L. R. (1992) M.P. ...950

Clvnl Protedure Code (V of 1908)-Sections 115, 151-Civil Revision—

Stay of suit till conclusion of Criminal trial-Test-Whether the
defendant shall be prejudiced in Criminal trial by the plea taken
in Civil suit-Criminal procedure Code, 1973, Section 200, .204
and Penal Code, Indian, 1860, Section 420, 467 and 468-
Complaint case filed by plaintiff during pendency of suit in relation
to same transaction—-Magistrate taking cognizance under
Sections 200 and 204, Criminal Procedure Code-Plea taken by
defendant in written statement likely to prejudice him in criminal
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trial-Stay of suit in exercise of power under Section 151, C. P.
C.-Proper—No interference called for.

NEW BANK OF INDIA v. FILM M/S. NARAMDEO BROTHERS,
INDORE, I. L. R. (1992) M. P. ...429

Civil Procedure Code (V of 1908)-Sections 115, 151, Order 11, Rule 12
and Order 15, Rule 2-Civil Revision-Suit for eviction-
Accommodation Control Act, M.P., 1961—-Section 12 (1)(a) and (f)-
Suit based on arrears of rent and bonafide need-Application for
production of document-Plaintiff filed affidavit disclosing non-
possession of document but filing some documents at belated stage-
Two are different provision-Trial Court can in its discretion allow
an application for production of documents under Order 13, Rule 2
of the Code at a belated stage-The plaintiff is only required to
explain delay-Plaintiff making application in a casual manner-
Finding of the Trial Court regarding good cause is mechanical-
Impugned order set aside-Case remitted to Trial Court for deciding
application under Order 13, Rule 2, C.P.C. afresh.

JAIKISHAN DAS v. RAMBABU AGRAWAL; I. L. R. (1992)
M. P. ...878

Civil Procedure Code (V of 1908)-Sections 115, 151, Order 11, Rule 12
and Order 15, Rule 2-Two are different provision-Trial Court can
in its discretion allow an application for production of documents
under Order 13, Rule 2 of the Code at a belated stage—The plaintiff
is only required to explain delay : vide Civil Procedure Code, 1908, -
Sections 115, 151, Order 11, Rule 12 and Order 15, Rule 2 ...878

Civil Procedure Code (V of 1908)-Section 151-Inherent power of the
trial Court does not extend to reviewing its earlier order : vide
Civil Procedure Code, 1908, Sections 96(3), 151, Order 23, Rule 3 and
Order 43 Rule 1(u) ....756

Civil Procedure Code (V of 1908)-Order 1, rule 9-Non-Joinder of
necessary party-Fatal for maintaining the suit-Suit
dismissed: vide Civil Procedure Code, 1908, Sections 11, 100, Order
1, rule 9 and Order 8, rule 6-A ...26

Civil Procedure Code (V of 1908)-Order 9, rule 13—No finding as to from
which date appellants stopped attending the Court-Presiding officer
was also on leave prior to drawing of final decrce—Replies etc. have
been filed by the non-applicants~-Amendment applications will
pending decision evidence not led by the parties nor the parties
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were required to lead evidence—Order of Trial Court improper:vide
Civil Procedure Code, 1908, Order 9, rule 13.and Order 43, rule 1(d)...41

Civil Procedure Code (V of 1908)-Order 8, rule 6-A-Counter
claim-By its nature is a cross suit-Would not be affected by
dismissal of plaintiff's suit: vide Civil Procedure Code, 1908, Sections
11, 100, Order 1, rule 9 and Order 8, rule 6-A .26

Civil Procedure Code (V of 1908)-Order IX, Rule 13 and Order XLIII,
Rulel(d)-Appeal-Against order dismissing the application for
setting aside exparte decree—Order IX, Rule 13-No finding as to
from which date appellants stopped attending the Court-Presiding
Officer was also on leave prior to drawing of final decree-~Replies
etc. have been filed by the non-applicants—Amendment aplications
will pendmg decision evidence not led by the parties nor the parties
were required to lead evidence-Order of Trial Court improper—
‘Order set aside and matter remitted to the Trial Court for
fresh decision allowing respective parties to lead evidence.

S.S. RAMACHAND v. DHANENDRA KUMAR, 1L.R.(1992)
M. P. ....41

Civil Procedure Code (V of 1908)-Order 13, Rule 2-Plaintiff making
application in a casual manner-Finding of the Trial Court regarding
good cause is mechanical-Impugned order set aside-Case remitted
to Trial Court for deciding application under Order 13, Rule 2, C.P.C.

-afresh : vide Civil Procedure Code,1908, Sections 115, 151, Order 11,
Rule 12 and Order 15, Rule 2 ...878

Civil Procedure Code (V of 1908)-Order 39, Rules 1 & 2 and Order 43,
Rule 1-Order refusing to appointment of arbitrator and
témporary injunction against recovery of telephone bills-
Telegraph Act, Indian Section 7-B and Arbitration Act, Indian,
1940, Section 41-The bar of Civil Courts jurisdiction is to modify,
remit and set aside the award or to make it a rule of the Court-
Appointment of arbitrator is not barred and equally the Court
has jurisdiction to grant temporary injunction-Application
pending for arbitration—-Appellant entitled to get order of
temporary injunction.

DR. J. N. SETH v. UNION OF INDIA, 1. L. R. (1992)M. P. ....276

Civil Procedure Code (V of 1908)-Order 41, Rule 22-Cross-
objection filed under Order.41, Rule 22 of the Code can only
be heard on substantial question of law : vide Civil Procedure
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Code1908, Section 100, Order 41, Rules 11, 21, 22 and Order 42,
Rule 2 ....345

Civil Procedure Code (V of 1908)-Order 42, Rule 2-Procedure provided
in Rule 11 of Order 41 read with Order 42, Rule 2 of the Code-
Mandatory-In absence of adherence cross-objection can not be
entertained : vide Civil Procedure Code 1908, Section 100, Order 41,
Rules 11, 21, 22 and Order 42, Rule 2 ...345

Civil Procedure Code (V of 1908), Section 115 and Motor Vehicles Act
(IV of 1939) as amended-Sections 92-A, 92-B(3), 93(ba), 95, 110-
A and 110-B-Revision against award of no fault liability
compensation exonerating Insurance Company-Section 92-A-
Beneficial and ameoliorative legislation for providing immediate
help to the victim of motor accident~Enquiry summary in nature-
Insurer may be exonerated only after making detailed enquiry
under Section 110-A and passing an award under Section 110-
B-Liability of an insurer covers any liability arising out of the
accident-Exonerating Insurance Company at the stage of no fault
liability on the finding that deceased was travelling in the vehicle
unauthorisedly-Not justified-Award modified accordingly.

MOHAMMAD ILIAS v. BADHANI BAL LL.R. (1992) M.P. ....516

Civil Procedure Code (V of 1908)-Order 14, Rule 2(2)-First Appeal-
Suit for declaration—Plaintiff/appellant employee of University—

Claim to the post of Deputy Registrar—A bar created by any law

- for the time being in force has to be kept in view : vide Civil
Procedure Code 1908, Section 96 and Order 14, Rule 2(2) ....457

Civil Procedure Code (V of 1908)-Order 41, Rule 27-Order passed by
Sub-Divisional Magistrate in Revenue case-Is a public
document—~Came into existence during pendency of the second
appeal-Cannot be overlooked—-Document admitted in evidence
: vide Civil Procedure Code 1908, Section 100, Order 41, Rule 27....465

Coal Mines (Taking Over Management) Act, (XV of 1973) and Coal
Mines (Nationalisation) Act (XXVI of 1973)-Section 2(h) and 3-
Petitioner lease holder of land covered in Coal Mines owned by
private company—Vesting of mines in Central Govt.-Land not
acquired—-Map showing land used by Central Government for
mining operation : vide Constitution of India, Articles 226,227 ....388

Coal Mines (Taking Over Management) Act, (XV of 1973) and Coal
Mines (Nationalisation) Act, (XXVI of 1973)-Section 2(h) and
3—Petitioner not a mine owner—Not entitled to compensation from
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Central Government-Land in possession of respondents for a
long time—Petitioner entitled to compensation for compulsory
acquisition of land from the date of occupation : vide Constitution
of India, Articles 226 and 227 ' ....388

Constitution of India—Articles 12,14 and 311 and Municipal, Rules, M. P,,
1968, Rules 13, 35, 38, 49 and 52-Municipalities are creation of
statute and fall under Article 12 but its employees do not hold civil
posts—In the matter of termination of its employee Article 311(2)
not attracted : vide Civil Procedure Code 1908, Section 100 ... 744

Constitution of India, Article 14—Restoration—-Reasonable opportunity—
Not given to petitioner while rejecting application for restoration—
Direction given to hear the petitionér afresh : vide Constitution of

_ India, Articles 14, 226 and 227 ...379

Constitution of India, Articles 14,226, Road Transport Corporation Act
(LXIV of 1950), Section 45, State Road Transport Corporation
Employees Service Regulations, M.P., 1960, Regulation 59 and
Industrial Relations Act, M.P. (XXVII of 1960)-Sections 31, 61—
Retirement of petitionter at the age of superannuation of 58 years
of age on the basis of wrong entry of date of birth—Objection of
petitioner accepted on the basis of High School Certificate-Order
of retirement withdrawn by the Respondents/Corporation-Vigilance
conducted without giving opportunity to the petitioner unilaterally—
Petitioner again retired on the basis of date of birth shown in
earlier Gradation list already superceded by subsequent gradation
list of 1984 and 1989-Order of retirement is violative of Article
14 of the Constitution—Order of retirement quashed-Alternative
remedy—Petiticner Depot Manager—When facts are clean and
undisputed plea of alternative remedy should itot be accepted as
ban to writ jurisdiction on face.of controversy as to whether his
application under section 31 or 61 of the M.P.L.LR. Act, 1960 would
tenable-Civil Procedure Code, 1908-Section 80-Notice before
filing writ—Not necessary especially when petitioner is not seeking
enfercement of private rights or contractual obligations.

KAILASHNARAYAN SHARMA v. MPS.RT.C., I.L.R.(1992)
M. P. .15

Constitution of India-Articles 14, 226, 227 and Rules for Post
Graduation (MD/MS Course) in Clinical, Para-Clinical and Non-
Clinical Disciplines in Medical Colleges of Madhya Pradesh, 1984,
Rule 9.6-Writ Petition—-Education—-Admission to post graduate
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courses in medical colleges~Petitioner already obtained post-
graduation in M.D. (Radiology) before joining service as Assistant
Surgeon-Prohibition that Asst. Surgeon and Private practitioners
who have obtained post graduation in any subject shall not be allowed
to take up Degree or diploma in another subject is made with a
view to restrict competition for limited number of reserved seats~
Challenge to Rule based on Article 14 of the Constitution-Without
substance.

DR. A. K. GUPTA v. STATE, I. L. R. (1992) M. P. comadlil

Constitution of India Articles 14,226 and 227-Writ Petition—Resturation
of appeal dismissed for non-prosecution-Urban Land (Ceiling
and Regulation) Act, 1976-Section 33-Appellate Authority is
provided with plenary powers even to dismiss an appeal under
this provision for non-prosecution as the appeals are to be
decided expeditiously and appeals under Section 33 have been
expressly given short life-Restoration—Reasonable opportunity-
Not given to petitioner while rejecting application for restoration~
Direction given to hear the petitioner afresh.

SURAJSINGH v. STATE, I. L. R. (1992) M. P. ...379

Constitution of India, Article 15(3)-State has power to make special
provision for women—The case of widow is certainly a disadvantaged
class—the case of a retired Govt. servant is different-Order of
impugned cannot be sustained in law~Matter remanded to the
R.C.A. for deciding the case according to law:vide Accommodation
Control Act, M.P. 1961, Section 23-E .51

Constitution of India-Article 22-Order extending the period of
detention as a result of parole~Unconstitutional-State Govt.
is left with no such power under the Act:vide Constitution of
India, Articles 22, 226, 227 and National Security Act, 1980, Sections 3(2),
3(3), 11, 12, 13 and 15 ' .4

Constitution of India-Articles 22,226,227 and National Security Act (LXV
of 1980), Sections 3(2), 3(3), 11,12,13 and 15-Writ Petition-
Preventive detention under the Act for a period of twelve months
confirmed by the appropriate Government/State Govt. on advice of
the Advisory Board-Section 15-Temporary reiease of detenue on
parole has to fail within the period of detention already fixed-Article
22-Order extending the period of detention as a result of parole-
Unconstitutional-State Govt. is left with no such power under the
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Act-Sections 12, 13-Prevention detention is distinct for punitive
detention~Underlying object is to prevent detenue from activities
prejudicial to the maintenance of public order and not to punish
him-Impugned order quashed.

SHARAD DADU v. DISTRICT MAGISTRATE, BHOPAL; LLR.
(1992) M. P. e 4

Constitution of India-Article 226-Alternative remedy-Petitioner Depot
. Manager-When facts are clean and undisputed plea of alternative
remedy should not be accepted as ban to writ jurisdiction on face
of controversy as to whether his application under section 31 or
61 of the M.P. 1. R. Act. 1960 would tenable:vide Constitution of
India, Articles 14, 226, Road Transport Corporation Act, 1950, Section 45,
State Road Transport Corporation Employees Service Regulations, M.P,,
1908, Regulation 59 and Industrial Relations Act, M.P, 1960, Sections
31, 61 .15

‘Constitution of India—Articles 226, 227 and Krishi Upaj Mandi Samiti
Adhiniyam, 1972 M.P. (1973) Section 2(1) (b)-Election of Mandi
Samiti eligibility~Candidate has to be an 'agriculturist’ within the
meaning of section 2(1)(b)-Otherwise the very purpose of
amending provision shall get frustrated—-Returned candidate prima
Jacie involved in contractorship business—-Tribunal committed an
error in everlooking the outstanding bills brought on record by the
petitioner-Finding of Tribunal perverse-Matter remanded to the
Tribunal for decision afresh.

BHASKAR SINGH RAGHUVANSHI v. HARVEERSINGH
RAGHUVANSHL; 1. L. R. (1992) M. P. o

Constitution of India-Article 226-Habeas Corpus-National Security Act
(LXV of 1980)-Sections 3 and 8 (2)-Preventive detention-Detenu
has to be informed of the reason for his detention-If any statement
recorded for subjective satisfaction that has also to be supplied to
petitioner-Non compliance of mandatory provision-Statement
recorded not supplied to petitioner—High Court constitutionally
bound to set aside preventive detention howsaever notorious
detenu may be.

MAKKHAN v. DISTRICT MAGISTRATE, GWALIOR; L. L. R. (1992)
M.P. ...824

Constitution of India-Article 226-High Court has junsdlctnon
to entertain writ petition against an interim order : vide



INDEX~(Contd.) (1)

Constitution of India, Article 226 ‘'and Industrial Disputes Act,
1947, Sections 33, 33-A ....166

Constitution of India, Article 226 and Industrial Disputes Act (XIV of 1947),
Sections 33, 33-A~Workmen transferred during pendency of dispute
regarding fixation of wages before labour Court-Order of Transfer
having no bearing on the pending of dispute-Conditions precedent
as mentioned in Section 33 not presented-Sections 33 and 33-A
not attracted-Order of Labour Court staying operation of Transfer
order quashed for want of jurisdiction-Article 226-High Court has
jurisdiction to entertain writ petition against an interim order.
MANAGEMENT, DAINIK NAVEEN DUNIYA, WRIGHT TOWN,
JABALPUR v. PRESIDING OFFICER, LABOUR COURT, JABALPUR
LL.R (1992)M.P. ....166

Constitution of India—-Article 226-Writ Petition—-Arising out of
proceeding before Commissioner dismissed in default-Non-
appearance by counsel as he was busy in High Court-
Appearance before High Court deserves primacy.

DIPAK BHATNAGAR v. STATE; I. L. R. (1992) M. P. ...899

Constitution of India-Article 226-Writ Petition-Compassionate
appointment-Petitioner's marriage with deceased under challenge-
But for purposes of compassionate appointment only the question
of dependency is to be ascertained-Petitioner living with deceased
as husband and wife for considerable time-Though her marriage is
challenged it cannot be said that she was not dependant on deceased—
Petitioner entitled to compassionate appointment.

MADHURI RAJPUT v. FOOD CORPORATION OF INDIA,
GWALIOR; I L. R. (1992) M. P. ...820

Constitution of India-Article 226-Writ Petition-Education-Refusal to
award Ph.D/Doctorate by University—-Experts giving
contradictory comments as to worthinéss of accepting thesis of
petitioner-Order appealable-Instead of appeal petitioner got
registered himself with another University in violation of
statutory provision—-Suppression of facts—Petitioner not entitled
to any relief.

DR. RAGHUVEERSINHA v.DEVI AHILYA VISHWAVIDHYALAYA,
INDORE; I. L.R. (1992) M. P. ...828

Constitution of India, Articles 226/227 and Industrial Disputes Act (XIV of
1947), Sections 10, 12-Writ Petition-Sections 10(1) and 12(5)-
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Reference by the appropriate Government to the Labour Court-
Section 10(4)-Question as to whether the employees are workman'
whether the employees is an 'industry’' and whether the dispute is
an 'industrial dispute’ are incidental matters within the purview of
Section 10(4) of the Act—Labour Court alone has jurisdiction to
decide such points—HighCourt would be slow in deciding such points
on merits—Words and phrases-'Incidential thereto' implies
asubordinate and subsidiary point concerning principal point
requiring attention while considering the main point.

RAJYA GRAMIN VIKASH SANSTHAN v. STATE, I. L. R. (1992)
M. P .. 172

Constitution of India—~Articles 226, 227, and Urban Land (Ceiling and
Regulation) Act (XXXITII of 1976), Sections 6, 19, 20 .and Nagar
Tatha Gram Nivesh Adhiniyam, M. P. (XXIII of 1973)-Compulsory
acquisition of land by Development Authority-Agreement executed
that in lieu of cash compensation developed plots shall be given to
the petitioner society who is nominee of original holder-Authority
refusing to handover the agreement on the ground that ceiling pro-
ceedings are pending in respect of the land-Unjustified-Develop-
ment Authority is an authority within the meaning of Section 19(1)(i)
of the Act, 1976-The Provision of Ceiling Act, 1976 would not be
applicable to the vacant land held by such Authority—Ceiling
proceeding pending—Even if such land held by the holder is declared
excess of ceiling limits the authority would continue to hold the
land by virtue of proviso to sub-section (2) of Section 19 of the Act-
Words & Phrases : 'held'— Expressnon held has wnder connotation
than 'owning' or 'possessing'.

HIND GRIHA NIRMAN SAHKARI SAMITI MARYADIT
JABALPUR v. JABALPUR DEVELOPMENT AUTHORITY, LL:R.
(1992) M. P. wes 159

Constitution of India, Articles 226 and 227-Writ petition—Claim of
compensation for land covered in mining area—Coal Mines
(Taking Over Management)Act, 1973 and Caal Mines
(Nationalisation) Act, 1973-Sections 2(h) and 3-Petitioner lease
holder of land covered in Coal mines owned by private company-
Vesting of mines in Central Govt.-Land not acquired—Map showing
land used by the Central Government for mining operation—

. Petitioner not a mine owner-Not entitled to compensation from

- Central Government-Land in possession of respondents for a long
time-Petitioner entitled to compensation for compulsory acquisition
of land from the date of occupation.
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P.P. CHAKRAVARTI v. COAL INDIA LTD,, LL.R. (1992) M.P....388

Counstitution of India—Articles 14, 19, 20, 21, 22 and 226—-Writ Petition—
Habeas Corups—Custodial death—Criminal Procedure Code, 1973,
Sections 41, 109, 111 and 176-Production of persons arrested
under preventive provisions before City Magistrate-Detenues
directed to be produced the néxt day as the Magistrate was busy
in meeting-Procedure adopted is improper—Magistrate cannot
abdicate his duty on ground of being busy in meeting-Provisions
of Chapter VIII of the Code are preventive in nature and not
punitive-Had the authorities been little careful the incident of
custodial death could be averted—Judicial Magistrates are more
perfect in following the law in this respect-Legislators expected
to consider vesting of such powers to judicial Magistrates as
well-It is the duty of the Police to take care of the persons taken
inta custody—Police should not los¢ interest in the welfare and
safety of the detenue-Custodial death~Dead body exhumed and
furthier autopsy carried out-Twa concurrent post mortem report
confirming suicide by deceased—In absence of any other evidence
inference of physical torture in custody cannot be drawn—
Compensation-Relatives of deceased received Rs. 4,000/-—No
further compensation deemed necessary.

VIKRAM BAHADUR SINGH v. DISTRICT MAGISTRATE,
JABALPUR, 1. L. R. (1992) M. P. ...298

Constitution of India~Articles 19(1)(g), 19(5), 19(6) and 226 and Kashtha
€hiran (Viniyaman) Adhiniyam, M. P. (XIII of 1984), Sections 3,
4, 5 and 6-Notification issued by State Government declaring
certain areas to be prohlbited areas and also imposing prohibition
on running of saw mills in sach areas-Refusal to grant renewal
of licence to run saw mill-Writ Petition—Sections 3, 4, 5 and 6 of
the Act-Prohibition imposed in public interest thh a view to
protect environment by conserving forest—Provision not ultra
vzres Article 19-Right to _carry on business does not extend to

"wherever he chooses"-The executive authority in public
interest has right to impose reasonable restriction—Restriction
imposed in broader public interest by State Govt. for a limited
period—Restriction imposed is reasonable-Notification not liable
to interfered with.

KAILASH CHANDRA SHARMA v. STATE, L.L.R (1992)M. P. ...322

Constitution of India—Article 226—Compensation—Relatives of deceased
received Rs. 4,000/—No further compensation deemed necessary
: vide Constitution of India, Articles 14, 19, 20, 21, 22 and 226 ...298
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Constitution of India—Article 226-habeas Corpus—-Criminal Procedure
Code, 1973—Sections 107, 111, 116 and 151-Detenue arrested
under Section 151, Cr. P. C.—~Brought before the Magistrate who
passed order under Section 116 requiring bail bond to be
furnished without any order under Sections 107 and 111 of the
Code-Procedure adopted by Magistrate bad in law as also the
detention order.

CENTRE OF INDIAN TRADE UNIONS THROUGH SECY. DISTT.
COMMITTEE C.I.T.U., GWALIOR v. STATE, L.L.R.(1992)M.P. ....539

Constitution of India—Article 226—Custodial death-Dead bodly exhumed and
further autopsy carried out-Two concurrent post mortem report
confirming suicide by deceased—In absence: of any other evidence
inference of physical torture in custody cannot be drawn : vide
Constitution of India, Articles 14, 19, 20, 21, 22 and 226 ...298

Constitution of India—Article 226-Doctrine of estoppel-Not
applicable to statutory entitlement : vide Constitution of India,
Article 226 ....618

Constitution of India, Article 226 and General Sales Tax Act, M. P,,
1958 (II of 1959), Section 19(1)-Notice for re-assessment-
Provision does not contemplate re-initiation of re-assessment—
Notice quashed.

M/S. PREM CHAND DEEP CHAND JAIN, JABALPUR v. P. K.
SHRI VASTAVA, ADDL. SALES-TAX OFFICER, JABALPUR,
I L. R. (1992) M. P. : ...451

Constitution of India—Article 226-Hire purchase scheme covered
under: Group Insurance Scheme of L. I. C.—Scheme in force at
the time of purchase of home-Premium also charged by the
Housing Board-Death of purchaser-Housing Board liable under
the rules to honour their commitments being a statutory body
: vide Constitution of India, Article 226 .69

Constitution of India-Article 226-Petitioner denied promotion although
meritorious—State Govt. directed to grant admission to petitioner
in P. G. Diploma course without disturbing less meritorious
candidate already given admission : vide Constitution of India, Articles
226/227 and Medical Council Act, India 1933, Sections 20, 33 ..232

Constitution of India, Article 226, Ravi Shankar University Act and Vishwa
Vidyalaya Adhiniyam, M. P. (XXII of 1973), Section 44, Clause 12
of Statute 29-Writ petition—University created by a statute is a
statutory public authority and its action can be remedied by issue
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of prerogative writs of certiorari or mandamus—Disciplinary mat-
ters—-Section 44(1) of the Adhiniyam and Clause 12(3) of Statute
29-Opportunity of hearing though not provided before passing any
order but the University authorities must observe. principles of
natural justice as their disciplinary powers have been described as
judicial or quasi-judicial-Natural justice-Petitioner debarred from
being appointed as examiner, paper-setter, valuer of question paper
etc. carrying remuneration for a period of § years on the allegation
of leakage of question paper—Allegation casts slur and stigma—
Enquiry report not supplied to the petitioner through demanded-
Principles of natural justice violated as he could not exercise his
right to defence effectively-Impugned order quashed.

DR. N. G. RATHI v. RAVISHANKAR UNIVERSITY, RAIPUR,
L L R (1992) M. P. ...246

Constitution of India, Article 226 and Lok Abhikaranon Ke Madhya Se
Bis Sutriyg Karyakram Ke Karyanvayan Adhinjyam, M. P. (XXV
of 1976)-Section 7(2) and 8(2)-Setting aside of order of S.D.O.
by Collector in Revision on ground that Appeal was barred by
limitation-Objection as to limitation not taken ir appeal cannot
be allowed ta be raised in revision else it would amount to curtail
the right to get the delay condoned-Revisional authority gets
jurisdiction only when delay was rightly refused or wrongly
allowed-Appeal filed much prior to notification fixing date for
expiry of limitation—-Appeal within time-Order of Revisional
authority quashed.

INDRA SINGH v. STATE, 1. L. R. {(1992) M. P. x5O0 D

Constitution of India—Article 226-Writ Petition-Pension-Family
Pension Scheme, 1971, Sections 6-A, 17 and 31-A-~Even if
exemption is there M. PE B. not barred from enrolling its
employees as member of Family Pension Fund-The only
embargo is age bar—'Option’ to be exercised is not independent—
The acquiescence of employee in continued deduction made from
wages would be deemed exercised of option by employee to be
a member of the Fund-Petitioner's deceased -husband was
member of the fund and had reckonable service—Petitioner poor
illiterate lady—Accepted the refund—Would not disentitle her from
receiving pension-Doctrine of estoppel-Not applicable to
statutory entitlement.

SMT. KAMLABAI v. THE SECRETARY, M. P. ELECTRICITY
BOARD, I. L. R. (1992) M. P. ....618
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Constitution of India-Article 226-Writ Petition-Hire purchase scheme
covered under Group Insurance Scheme of L. I. C.-Scheme in
force at the time of purchase of home-Premium also charged by
the Housing Board-Death of purchaser—Housing Board liable
under the rules to honour their commitments being a statutory

body.
SMT. P. VENKAMMA v. M. P HOUSING BOARD, BHOPAL,
I.L.R.(1992) M. P. - ...69

Constitution of India-Article 226-Writ Petit_ion—Compassnoqate
appointment-Enquiry as envisaged in Circular of 1971 not
conducted—-Matter remitted for reconsideration.

SHIVCHARANLAL SAXENA v. STATE, I.-L. R. .(1992)
M. P, _ . ... 741

Constitution of India-Article 226—Writ Petition~Entertainment tax-
Entertainments Duty and Advertisement Tax Act, M. P., 1936, as
amended by Entertainments Duties and Advertisements Tax
(Amendment Act), M. P., 1983, Section 3 and 3-B-Exhibition of
Films through Video Cassette Recorder is Cinema-Levy of licence
fee on basis of population of town and availability of cinema—For
levy of tax duty petitioner at liberty to approach the concerned
authority—No interference in writ proceedings.

MADANLAL v. STATE, I. L. R. (1992) M. P. w71

Constitution of India—-Article 226—-Writ Petition-Labour Law-
Jurisdiction of Central Government Industrial Tribunal-Workers'
claim for overtime-Industrial Disputes Act, 1947-Sections 2(j),
2(n), 2(S) and 33-C(2)-Application for overtime wages by
employees of petitioner—Maintainability—Services in the Bank
Note Press have been declared to be Public Utility Service for
purpose of Industrial Disputes Act—Hence petitioner is an
industry and its employees are workmen as envisaged in Section
2(j) and 2(S) respectively-Tribunal's order allowing the
application for over time wages cannot be said to be perverse.
GENERAL MANAGER, BANK NOTE PRESS DEWAS v.
CHATTAR SINGH BANK NOTE PRESS, DEWAS:; I. L. R. (1992)
M. P ... 728
Constitution of India—Article 226-Writ Petition—Tax laws-Income Tax -
Act, (XLIII of 1961), Sections 143(1)(a)(i), 143(2), 143(3), 156
and 246(1)(a)-Proceedings under Section 143(2) are in the nature
of regular assessment—Can be taken even after intimation under
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Section 143(1)(a)(i)~Assessment under Section 143(2) would be
deemed to be assessment under Section 143(3)-Hence
" appealable under Section 246(1)(a).

M/S. KAMAL TEXTILES v. INCOME TAX OFFICER, KHANDWA;
LL.R. (1992) M. P. w122

Constitution of India-Article 226 and 342-Public Interest Litigation—
"Majhi" Community recognised as Schedule Tribe in State of
M. P.—Claim for inclusion of castes having analegous names—
Counstitution (Schedule Tribe) Order, 1950 as amended-Kewat,
Mallah, Dhimar, Nishad, Bhoi, Kahar not mentioned against the
term Majhi~-Contention that these communities are also
Scheduled tribes as Majhi cannot be accepted.

RADHABALLABH CHOUDHARY v. UNION OF INDIA, I. L. R.
(1992) M. P. ..716

Constitution of India, Articles 226/227, Medical Council Act, Indian
(XXVII of 1933), Sections 20, 33 and the Regulations made
thereunder, Selection for Post Graduate (Clinical, Para Clinical
and Non-clinical) Rules, M. P., 1984, Vishwavidyalaya Adhiniyam,
M. P, 1973, Rani Durgawati Vishwavidyalaya, Jabalpur Ordi-
nance nos. 57, 58—-Writ Petition-Education-Admission in P. G.
courses—Rules framed by the State Govt., for selection in Diploma
and P. G. course should be understood and judged in the same
manner as is provided in the Regulation framed by the Indian
Medical Council in exercise of its regulatory powers—Criterial
of house job is to equip the candidate with minimum practical
experience in the concerned discipline~-Requirement of doing
house job in the same college—-Not justified on a rational basis
to allow a less meritarious student to steal a march over a more
meritorious student-Relevant clause of ordinance no. 58-
Violative of Article 14 as such void and inoperative-Petitioner
denied promotion although meritorious-State Govt. directed to
grint admission to petitioner in P. G. Diploma course without
disturbing less meritorious candidate already given admission.
DR. KU. MEENA BATHIJA v. STATE, I. L. R. (1992)
M. P 232

Constitution of India, Articles 226/227, Town Improvement Trusts Act,
M. P. (XIV of 1961)-Sections 5, 6 and Development Authority
Services (Officers and Servants) Recruitment Rules, M. P., 1987,

Rules 6, 7, 8-Termination—Appointment.-made in utter disregard
to the Recruitment Rules—Instead of cancelling appointment order
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ternrination in terms of service condition passed by the competent
authority—Not open to challenge-Section 5-Notification issued
under by the State Government appointing Collector by designation
as the Chairman of Improvement Trust-Absence of name of
appointee in notification should not withheld commencement of term
of office~Ex-officio successor in office of Chairman of Trust by virtue
of same notification—Not illegal nor invalid-Purpose of
notification is to notify identity of the persona designata—Section
6(1)-Provisions director in nature-Order of termination of
illegally appointed employers passed by successor-in-office of Col-
lector in terms of service Rules—No interference called for in suit

jurisdiction.
RAJENDRA KUMAR JOSHI v. TOWN IMPROVEMENT TRUST,
ITARSL I. L. R. (1992) M. P. ....256

Constitution of India, Articles 226, 309, 311 and Special Area Development
Authority, M. P,, Rules, 1976, Rule 3(2)-Writ Petition—Petitioner
working on the post of Upper Division Clerk in parental
department-Selected and appointed afresh in another department
as Head Clerk-His application for the post of Head Clerk was
forwarded by the parental department-Both the authorities mutu-
ally agreed and the petitioner was absorbed on Head Clerk in the
new department-No case of transfer on deputation—~When the two
authorities have mutually agreed, exercise of power by State Govt.
under Rule 3(2) was not called for—Repatriationof petitioner to
parent department on the post of UDC amounts to reversion and
violative of Article 311 of the Constitution.

PARASHU RAM TIWARI v. STATE, I. L. R. (1992)M.P.  ..73

Constitution of India Articles 226, 227 and Municipalities Act, M. P.
(XXXVII of 1961), Sections 268, 357 and 358 and the bye laws
‘framed theréunder—Regulation imposed on sale of vegetable ghee
within Municipal limits—Challenge-Writ Petition-Licensing and
conditions of sale uf food within Municipal area and powers of
Municipality to form by laws—-Vegetable ghee is an article intended
to be used for human food-Section 268 though deals with regulation
“in respect of sale in food and drinks yet in exercise of power under
Section 358 Municipality empowered to make by laws regulating
sale of Vegetable ghee within the Municipal areas.

KIRANA ASSOCIATION, DATIA v. STATE, L R. (1992) M.P. ...318
Constitution of India-Articles 226, 227-Writ Petition—Acquisition of
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land-Before award could be passed original holder died-
Requisitioning and Acquisition of Inmovable Property Act, 1952-
Sections 8 and 19-On death of original holder and in case there
is more than one legal heirs the arbitrator has jurisdiction to
apportion the award amongst the persons found entitled-
Jurisdiction of Civil Court in such matter is barred.

BHAG CHAND YADAV v. THE ARBITRATOR, LL.R.(1992)
M.P. ....448

Constitution of India, Article 227 and Civil Procedure Code (V of 1908),
Section 115-Order passed in exercise of Appellate power under
Order 43, Rule 1(r), C. P. C.-Remedy into invoke High Court's
power of Superintendence under Article 227 and not by revision
under Section 115, C. P. C. in view of Amending Act No. 29 of
1984 : videé Constitution of India, Article 227, Civil Procedure Code
1908, Section 115, Order 39, rules 1 and 2, Order 43, rule 1(r), Amend-
ing Act, 1984, Land Revenue Code, 1959, Section 117 and Evidence
Act, Indian 1872, Sec. 114(¢) 267

Constitytion of India, Article 227, Civil Procedure Code (V of 1908), Section
115, Order 39, Rules 1 & 2, Order 43, Rule 1(r), Amending Act
No. 29/1984, Land Revenue Code, M. P. (XX of 1959), Section 117
and Evidence Act, Indian (I of 1872), Section 114(e)-Ancestor
property-Suit for injunction—Appellate Court while reversing the
order of Trial Court granted injunction in favour of defendants—
Defendant though in possession can only seek order of injunction
in an independent suit in a case covered by the provision of Order
39, Rule 1(c), C.P. C.-Order passed in exercise of Appellate power
under Order 43, Rule 1(r), C. P. C.-Remedy into invoke High
Court's power of Superintendence under Article 227 and not by
revisian under Section 115, €. P. C. in.view of Amending Act No.
29 of 1984—Section 114 of the Evidence Act and Section 117 of the
M. P. L. R. Code-Presumption—-Correctness of these entry can be
presumed which are required to be made under the Law-Unless
the law required an entry to be made presumption as to
correctness of such entry cannot be made-Defendant
can only seek injunction in an independent. suit-Impugned order
set aside to extent. )

CHURAMANI v. RAMADHAR; I. L. R. (1992) M. P. .267

Constitution of India—Article 227-Writ Petition—Against Civil Court's
report to execute decree in service matter—Civil Procedure
Code,1908 Sections 9, 100, Order 21, Rule 11 and Administrative
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Tribunals Act,1985 Sections 2(9), 15 and 29-Service matter—Suit
decreed ir favour of plaintiff-Civil Court has jurisdiction to
execute its own decree~Power of Civil Court not taken away by
Section 29 of Administrative Tribunals Act-Impugned order set
aside-Execution case restored to file.

DR. S.K. MATHUR v. STATE; I. L. R. ¢(1992) M. P. ...901

Constltutlon of India-Article 227-Writ Petition—Invoking—Power of
Superintendence of High Court-Accommodation Control Act,
M. P., 1961—Sections 12(1)(a), 12(i)(e), 13(2) and 13(6)-Suit for
eviction on ground of arrears of rent and bona fide need—Failure
of tenant to deposit rent—-Consequential striking of defence-Does
not debar the defendant tenant to contest the.issue as to arrears
of rent-Else it would amount to condemning defendant without
opportunity. .

KEWAL KUMAR v. SATISH CHANDRA, L. L. R. (1992)M. P. ...547

Constitution (Schedule Tribe) Order, 1950, as amended-Kewat, Mallah,
Dhimar, Nishad, Bhoi, Kahar not mentioned against the term
Majhi-Contention that these communities are also Scheduled
tribes as Majhi cannot be accepted : vide Constitution of India,
Articles 226 and 342 .. 716

Contempt of Courts Act (LXX of 1971)- Sectmn 12— Dlrectnon
issued in earlier writ petition to respondent to conclude-
Departmental enquiry against applicant within six months-Appli-
cant himself consuming about half of that period for nothing—Apology
tendered at the very first instance by alleged contemner—Sections
2(b), 9 and 13-Facts resulting in delay satisfactorily explained-
Contemner cannot be held responsnble for an act beyond his
conduct—Apology accepted rule nisi discharged.

A. G. PRAYAGEE v. SHRI S. C. GUPTA, LL.R.(1992) M. P. ..226 -

Contempt of Courts Act (LXX of 1971)-Sections 2(b), 9 and 13-Facts
resulting in delay satisfactorily explained-Contemner cannot be held
responsible for an act beyond his conduct-Apology accepted rule
nisi discharged : vide Contempt of Courts Act 1971, Section 12 ...226

Criminal Procedure Code, 1973 (II of 1974)-Sections 107, 108, 111 and
482—Petition invoking inherent powers of High Court-Proceedings
before S.D.M.—-Magistrate has to apply his mind to the information
received and on being satisfied pass an order in writing-The process
cannot be reduced to a mechanical one—Cyclostyled/Proforma and filling
in the blanks-It was never the intention of the legislature to provide
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proforma orders to be passed under section 111, Criminal Procedure
Code-Proceedings quashed.

BABULAL v. STATE; I. L. R. (1992) M. P. ...967

Criminal Procedure Code, 1973 (II of 1974)—-Sections 107, 111, 116 and
151~-Detenue arrested under Section 151, Cr.P.C.-Brought
before the Magistrate who passed order under Section 116
requiring bail bond to be furnished without any order under
Sections 107 and 111 of the Code-Procedure adopted by
Magistrate bad in law as also the detention order : vide constitution
of India, Articles 226 ....539

Criminal Procedure Code, 1973 (II of 1974)-Sections 125, 397 and 482-
Inherent powers of High Court—Revisional Court quashing the order
of maintenance-Husband contracted Second marriage-Total
repudijation of the obligations of marriage-Finding based on total
miscanception of Law-Liable to be interferred with-Legal
connotation of 'desertion' has not been taken into account by the
Revisional Court—Revisional order set aside.

GANGA BAI v. SHRIRAM; I. L. R. (1992) M. P. ...964

Criminai Procedure Code, 1973 (II of 1974)~Sections 125, 397 and 482~
Petition against revisional order-Application for maintance-
Marriage with petitioner established—Objection on ground of legality
of marriage-Cannot be allowed to stretch as to defeat the very
purpose of law—Question already decided by Court below—Invoking
power of Superintendent none of the objects envisaged in Section
482 could be achieved-No case for interference.

MANOHAR SONI v. KAMLA BAL; I. L. R. (1992) M. P. ...962

Criminal Procedure Code, 1973 (II of 1974)-Section 41-It is the duty of
the Police to take care of the persons taken into custody-Police
should not lose interest in the welfare and safety of the detenue :
vide Constitution of India, Articles 14, 19, 20, 21, 22 and 226 ....298

Criminal Procedur¢ Code, 1973 (II of 1974)-Sections 41, 109, 111, 176-
Production of persons arrested under preventive provisions
before City Magistrate-Detenues directed to be produced the
next day as the Magistrate was busy in meeting-Procedure

- adopted in improper-Magistrate cannot abdicate his duty on
ground of being busy in meeting : vide Constitution of India, Articles
14, 19,20, 21,22 and 226 ....298

Criminal Procedure Code, 1973 (II of 1974)-Section 145(6)-Expression
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'until evicted therefrom in due course of law' is not confined to the
eviction order by a Civil Court-Order of eviction passed by Board
of Revenue is an order in due course of law : vide Criminal Procedure
Code, 1973, Sections 145, 146 and Land Revenue Code, M.P., 1959, Sections
2(4), 168 and 257 (k) .55

Criminal Procedure Code, 1973 (I of 1974)-Sections 145 and 146—Eviction
of lessee ordered by the Revenue Authorities under section 168(4),
MPLR Code & confirmed by the Board of Revenue-Possession
handed over to Deity/Sarvarakar in executian proceeding-

-Sebsequence proceeding under section 145, Cr. P.C. at the instance
of lessee and appointment of receiver under section 146, Cr.P.C.
by S.D.M.-Not proper and abuse of process of law—Proceeding
quashed: vide Criminal Procedure Code, 1973, Sections 145 and 146 and |
Land Reverme Code, M.P. 1959, Sections 2(4), 168 and 257 (k) .55

Criminal Procedure Code, 1973 (II of 1974), Sections 145, 146 and Land
Revenue Code, M.P. (XX of 1959), Sections 2(4), 168 and 257(k)-
A lessee under Section 168(2) of the Code is not a tenant as defined
under section 2(y) of the Code, but a lessee having no statutory
right of occupancy tenant—Section 257(k)-Excludes jurisdiction of °
Civil Court in matter of ejectment of a lessee of a Bhumiswami-
Section 145(6)-Expression 'until evicted therefrom in due course
of law' is not confined to the eviction order by a Civil Court-Order
of eviction passed by Board of Revenue is an order in due course
of law-Sections 145 and 146, Cr.P.C.-Eviction of lessee ordered
by the Revénue Authorities under Section 168 (4) MPLR Code &
confirmed by the Board of Revenue-Possession handed over to
Deity/Sarvarakar in execution proceeding—Subsequence proceeding
under section 145, Cr. P.C. at the instance of lessee and appointment
of receiver under section 146, Cr.P.C. by S.D.M.-Not proper and
abuse of process of law-Proceeding quashed.

HARIRAM SINGH' v. MANOHAR RAOQ; I.L.R. (1992)M.P. .55

Criminal Procedure Code, 1973 (II of 1974)-Sections 109 and. 111~
Provisions of Chapter VIII of the Code are preventive in nature
and not punitive-Had the authorities been little careful the
incident of custodial death could be averted—Judicial Magistrates
are more perfect in following the law in this respect—Legislature
expected to consider vesting of such powers to judicial Magistrates
as well : vide Constitution of India, Articles 14, 19, 20, 21, 22 and 226...298
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Criminal Procedure Code, 1973 (II of 1974)—Sectxons 154 and 161-
Report of crime which is lodged in police station first in order
is the F. I. R.-Any subsequent report cannot be treated as F. I.
R. being hit by section 161 :.vide Criminal Procedure Code, 1973,
Sections 154, 161 and 374(2) and Penal Code Indian,1860, Section
302 s 1 13

Criminal Procedure Code, 1973 (II of 1974); Sections 154, 161, 374(2)
and Penal Code, Indian (XLV of 1860), Section 302—Conviction
and sentence—Appeal against, under Section 374(2)-F.L.R.-
Sections 154 and 161, Cr. P. C.-Report of crime which is lodged
in police station first in order is the F.I.R.~Any subsequent report
cannot he treated as F.L.LR. being hid by section 161-Evidence
Act, 1872-Section 3-Only eye-witness also injured in the
incident-Disbelieved by the Trial Court in respect of other co-
accused person-Conduct being doubtful-Cannot be relied on in
respect of only one accused while the Trial Court has disbelieved
him in respect of four other co-accused persons—F.LR. not
showing only involvement of appellant-Variancé imtestimony of
material witngsses—Conviction and sentence set aside-Words
and phrases—'F.L.R.'-Report of crime which is lodged in police
station first in order is the first information report.

VIJAY SHANKAR v. STATE; I. L. R. (1992) M. P. e 113

Criminal Procedure Code, 1973 (II of 1974)-Sections 156-Information
given to R.1. over phone-Not an F.LLR. as he is not an officer in
charge of a police station: vide Criminal Procedure Code; 1973, Sections
156, 360 and 376(2) ...931

Criminal Procedure Code, 1973 (I of 1974)-Sections 156,360 and 376(2)-
Death reference and Appeal against conviction and death sentence—
Penal Code, Indian, 1860, Sections 147, 148, 149, 302, 323—~Murder
of five persons-Death sentence-Information given to R.I. over
phone-Not an F.LR. as he is not an officer in charge of a police
station-Evidence Act, Indian, 1872-Section 3~ Appreciation of
evidence-Two of the alleged eye witnesses are not residents of
village of occurence-How there happened to come to the place of
occurence not satisfactorily explained-Did not disclose the fact of
having seen the incident—-Rightly disbelieved by Trial Court-
Witnesses substaintially making improvement—Have to be dealt with
cautiously but not liable to be rejected out right-Eye witness accused
corroborated by 'Court witness' to the effect that in Dehati Nalishi
recorded soon after the incident she named only two accused
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persons—Seizure of broken handle of ballam and axe used in
Commission of offence proved—Conviction of charge of murder
against the accused named in the Dehati Nalashi confirmed—-Rest
accused not named nor the eye witness accused corroborated by
"Court witness'-Such appellants/accused entitled to benefit of doubt
and directed to be set at liberty~-Murder-Death sentence-Alleged
eye witness tried to falsely implicate as many as 19 persons in the
offence—Real genesis of incident not disclosed—Overt act of causing
respective injury on deceased could not be attributed to any of the
accused definitely-Death sentence not warranted—-Death Reference
rejected~Death sentence converted to life imprisonment.

JAGDISH v. STATE; 1. L. R. (1992) M. P. o ...931

Criminal Procedure Code, 1973 (II of 1974)—Sections 161, 200, 202,
397/401-Criminal Revision-Penal Code, Indian, 1860, Sections
307, 149, 147, 148, 323, 324 and 325-Complaint by victim with
list of sixteen witnesses—Magistrate examining only four
witnesses committed the case of Session—-Not proper—Proviso -
to sub-section (2) of Section 200 is mandatory-Intention of :
Legislature All the prosecution witnesses have to be examined .
by the Magistrate before committal-Procedure adopted by :
Magistrate is illegal-Committal order quashed—Case remanded :
to the Court of Judicial Magistrate.

PRAYAG SINGH v. STATE, I. L. R. (1992) M. P. ...369 :

Criminal Procedure Code, 1973 (II of 1974)-Section 167(2)-Charge-sheet
appears to be filed after 90 days—Provision of Section 167(2), are
mandatory non-observance of mandatory provision—Accused held
entitled to bail : vide Criminal Procedure Code, 1973, Sections 167(2), :
439 and Penal Code Indian, 1860, Sections 302/201 ..295

Criminal Procedure Code, 1973 (II of 1974), Sections 167(2), .
439 and Penal Code, Indian (XLV of 1860), Sections :
302/201-Bail application—Charge-sheet_alleged to be filed within '
90 days but order sheet written by clerk of theCourt not.signed by |
the presiding officer-Order not in accordance with Law—Presiding
Magistrate should not act in a clerical manner but in a judicial
manner—Charge-sheet appears to be filed after 90 days—Provision
of Section 167(2) are mandatory non-observance of maridatory pro-
vision—Accused held entitled to bail.

TULSIRAM v. STATE, I. L. R. (1992) M. P. ...295
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Criminal Procedure Code, 1973 (II of 1974), Sections 200, 204, 397, 401
and 482 and Penal Code, Indian (XLV of 1860), Sections 499 and
500-Complaint case-Jurisdiction—Suit filed at Bombay High Court
containing defamatory imputation—Writ of summons served on the
complaint at Chhindwara—On complaint filed J.M.F.C., Chhindwara
has jurisdiction to take cognizance-Section 204, Cr.P.C.~Issue of
process—Subjective satisfaction of Magistrate as prima facie case
is sufficient to issue process—Suit containing defamatory imputation—
Plaint verified by petitioner who alone is laible to be proceeded-
Proceeding against other petitioners quashed-'Publication'-Suit
filed in which writ of summons issued and served on the complainant
amounts to publication—Section 482, Cr.P.C.~Power of
Superintendence of High Court-Exception 9 of section 499 of
LP.C.-Cannot be looked into at the stage of exercising power of
Superintendence under section 482 or Revisional powers under
sections 397/401 of the Cr.P.C.—Petitioner is at liberty to take
recourse to such provision at appropriate stage~Prayer of stay of
Trial till final decision in Civil Suit at Bombay cannot be acceded
to—Words & Phrases 'Publication'-Plaint filed with defamatory
imputation amounts to 'Publication’.

TRICHINOPOLY RAMASWAMI ARDHANANI v. KRIPA
SHANKAR BHARGAVA; 1. L. R. (1992) M. P. ...60

Criminal Procedure Code, 1973 (II of 1974)-Section 204-Issue of
process—Subjective satisfaction of Magistrate as prima facie case
is sufficient to issue process—Suit containing defamatory
imputation—Plaint verified by petitioner who alone is liable to be
proceeded-Proceeding against other petitioners quashed: vide
Criminal Procedure Code, 1973, Sections 200, 204, 397, 401 and 482 and
Penal Code,Indian, 1860, Sections 499 and 500 ...60

Criminal Procedure Code, 1973 (II of 1974)-Section 202(2)-Magistrate
empowered to proceed with the case if deemed fit in view of
Section 202(2) of the Code-Magistrate issued process on
appreciation of evidence~Not liable to be interfered with at this
stage : vide Criminal Procedure Code, 1973, Sections 200, 202, 204,
397 and 401 ....696

Criminal Procedure Code, 1973 (II of 1974)-Section 200(2)-Proviso to
Sub-section (2) of Section 200 is mandatory-Intention of Legislature
all the prosecution witnesses have to be examined by the Magistrate
before committal-Procedure adopted by Magistrate is illegal-
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Committal order quashed—Case remanded to the Court of Judicial
Magistrate : vide Criminal Procedure Code, 1973, Sections 161, 200,
202,397/401 ....369

Criminal Procedure Code, 1973 (II of 1974)—Sections 200, 202, 204,
397 and 401-Complaint case—Revision against order taking
cognizance and issue of process—-Penal Code, Indian (XLV of
1860), Sections 109, 323 and 506-Offences alleged—On complaint
being filed Magistrate requiring Police to conduct inquiry-Police
report so filed after inquiry is not binding on the Magistrate-
Magistrate empowered to proceed with the case if deemed fit in
view of Section 202(2) of the Code-Magistrate issued process
on appreciation of evidence—Not liable to be interfered with at

this stage.
DR. KANHAIYALAL MODI v. DWARKA PRASAD MODJ, I. L.
R. (1992) M. P. ...696

Criminal Procedure Code, 1973 (II of 1974)—Sections 202, 203 and 482-
Petition for quashing proceedings—Complaint case-Penal Code,
Indian, 1860-Sections 415 & 420-Cheating-For prosecution
under Section 420 the ingredient of cheating as defined under
Section 415, IPC are to be there—Accused alleged to have
induced the complainant to purchase a car and pay for that yet
the car was not delivered—~Complainant stating that he wanted to
purchase a car-Requirement of 'dishonestly' inducing to part
with' not fulfilled—Magistrate not acted ]udlclally—Proceedmgs
quashed.

VINOD DOSHI v. STATE, I. L. R. (1992) M. P. sl

Criminal Procedure Code, 1973 (II of 1974)-Sections 200, 202, 203
and 204-Complaint case-Issue of process—Magistrate at the
stage of issue of process not required to evaluate the evidence
adduced by the complainant nor required to examine handwriting
expert of prove his report-Penal Code, Indian 1860 Sections
120-B, 465,469,471 and Gram Panchayat (Election and Cooption)
Rules, M. P., 1982, Rule 28—-Nomination form of complainant
got withdrawn by forgery—Prima facie case made out—Magistrate
ought to hence issued process.

BACHCHU v. ASHOK KUMAR TIWARL I. L. R. (1992) M. P. ..423

Criminal Procedure Code, 1973 (II of 1974)-Sections 200, 204 and Civil
Procedure Code (V of 1908)-Section 151-Magistrate taking
cognizance—Plea taken by defendant in written statement likely
to prejudice him in criminal trial-Stay of suit in exercise of power
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under Section 151 C.P.C.-Proper—No interference called for :
vide Civil Procedure Code, 1908, Sections 115 and 151 ....429

Criminal Procedure Code, 1973 (11 of 1974)—Sections 200, 204 and Penal
Code, Indian-Sections 420, 467 and 468—-Complaint case filed
by plaintiff during pendency of suit in relation to same transaction
: vide Civil Procedure Code, 1908, Sections 115 and 151 ....429

Criminal Procedure Code, 1973 (II of 1974)—Sections 313, 397 and 401-
Revision-Appellant entering into second marriage during
subsistence of first marriage-Deposition by complainant that
Saptapadi marriage was solemnised remained unrebutted-
Applicant also admitting this fact in his statement under Section
313, Cr.P.C.—Conviction of applicant justified : vide Penal Code,Indian,
1860, Section 494 ....523

Criminal Procedure Code, 1973 (II of 1974)-Sections 340, 344-
Apparent efforts made by material prosecution witnesses to protect
the accused by giving false testimony-A threat to the system of
administration of justice~Direction given to proceed against such
witnesses : vide Criminal Procedure Code, 1973, Section 340; 344 and
374(2) and Penal Code Indian, 1860, Section, 307 ....208

Crimina! Procedure Code, 1973 (Il of 1974), Sections 340, 344 and 374(2)
and Penal Code, Indian (XLV of 1860), Section 307-Conviction and
sentence-Appeal against~Material witness turned hostile-
Testimony of hostile witnesses cannot be washed of merely because
they have been cross-examined-Evidence Act, 1872-Section 32—
Dying declaration recorded in view of injuries dangerous to life-
Victim named accused appellant in the dying declaration-Part of
evidence supported by F. I. R. and earlier statement of witnesses—
Conviction and sentence sustained—Sections 340, 344 Cr. P. C.~
Apparent efforts made by material prosecution witnesses to pro-
tect the accused by giving false testimony-A threat to the system
of administration of justice-Direction given to proceed against such
witnesses..

BABLA v. STATE, 1. L. R. (1992) M. P. ....208

Criminal Procedure Code, 1973 (II of 1974)-Sections 367, 374(2),391~-
Taking on record further evidence at appellate stage-Penal Code,
Indian, 1860, Sections 147,148,149,302,323—-Murder of five persons
and causing hurt-Prosecution named a witness in challan but did
not examine him—Defence at one stage wanted to examine that very
witness but subsequently dropped him-In facts of the case he
appears to be material witness to arrive at the true genesis of the
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incident—Appeal Court in a fit case may direct examination of such
a person as 'Court witness' without prejudice to the defence.

STATE v. JAGDISH; 1. L. R. (1992) M. P. ...926

Criminal Precedure Code, 1973 (Il of 1974)-Sections 367, 374(2),391-
Prosecution named a witness in challan but did not examine him-
Defence at one stage wanted to examine that very witness but
subsequently dropped him-In facts of the case he appears to be
material witness to arrive at the true genesis of the incident—Appeal
Court in a fit case may direct examination of such a person as
'Court witness' without prejudice to the defence : vide Criminal
Procedure Code, 1973, Sections 367, 374 (2), 391 Y926

Criminal Procedure Code, 1973 (II of 1974)—Section 374(2)-Appeal against
conviction and sentence—Penal Code, Indian, 1860, Sections 148, .
149 and 304-I-Culpable homicide-Incident took place when
deceased persons were causing damage to the standing crop—Open
fight—Accused also sustained injuries—Evidence reveals that .
deceased on falling on the ground could not have caused any niore
damage or apprehension of death or grievous hurt-Accused
exceeded in exercise of right of private defence-Two out of six
accused found guilty-Charge under Sections 148, 149, India Penal
Code not sustainable as ingredients of unlawful assembly not
established—Conviction under Section 304 Part (1), Indian Penal
Code maintained against two and four of them acquitted.

KANCHHEDI v. STATE, I. L. R. (1992) M. P. ...283

Criminal Procedure Code, 1973 (II of 1974)-Section 374(2)—Appeal-
Accused persons alleged to have been marked-Yet named in F.
I. R.—Prosecutrix alleged to have been dragged in a harvested !
field—Clothes not torn nor any corresponding injury—Prosecution
case doubtful : vide Penal Code, Indian, 1860, Sections 366, 511, 354 .
and 323 ...286

Criminal Procedure Code, 1973 (II of 1974)-Section 374(2)-Appeal :
against conviction and sentence-Penal Code, Indian, 1860-
Sections 34, 294, 302, 506-II-Murder-Identification—Incident
occured in night hour-Eye witness identified—Accused also
known to witnesses being residents of same area—Identification
not doubtful-Incident occured in quick succession and thereafter
accused took to their heels on chasing—Witness cannot be blamed
for not intervening—Conviction and sentence for murder upheld.

OM PRAKASH v. STATE, L. L. R. (1992) M. P. ..A84 |
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Criminal Procedure Code, 1973 (II of 1974)-Section 374(2)-Appeal against
conviction and sentence~Penal Code, Indian, 1860—Sections 34 and
307-Common intention and attempt to commit murder—Material
witness as also injured witness stated that on sound of the bomb
they turned back and saw the accused appellants standing there—
Who among the accused persons actually hurled the bomb not
proved-ldentifying accused person on seeing their back—-Weak piece
of evidence-Police constable claiming to have identified accused
in similar way not deposed that accused were known to him—Injured
in enemical terms with appellants-Shaky piece of evidence~Not
safe to record conviction .

AZIZ v. STATE, I. L. R. (1992) M. P. ...423

Criminal Procedure Code, 1973 (II of 1974)-Section 374(2)-Appeal against
conviction and sentence-Penzl Code, Indian (XLV of 1860)-Section
302 and Arms Act, Indian (LIV of 1959), Section 25-B and 27-
Murder by inflieting stab injury-Blow given with such force that
the injury was sufficient to cause death in ordinary course of nature-
Dying declaration corroborated by independent witnesses—Trial
Court rightly convicted and sentenced the appellant.

DASHRATH v. STATE, 1. L. R. (1992) M. P. ....676

~ Criminal Procedure Code, 1973 (11 of 1974)-Section 374(2)-Appeal against
conviction and sentence~Penal Code, Indian (XLV of 1860)-Section
376-Alleged rape-Medical evidence and chemical examiner's
report falsified case of prosecution-Approach of Trial Judge in
returning the finding of guilt on basis of so called implied admission
by accused in his defence-Wrong—Suppression of valuable
evidence-Veracity of F.L.R. doubtful-Conviction and sentence set
aside,

SAKARIA v. STATE, I. L. R. (1992) M. P. ....664

Criminal Procedure Code, 1973 (II of 1974)~Sections 374(2) and 378-
Appeal against conviction and sentence and state appeal against
acquittal-Penal Code, Indian, 1860, Sections 120-B, 409, 420, 467
and Prevention of Corruption Act, 1947-Section 5(1)(d)(2)-No
allegation that any amount was entrusted to accused or that he has
faked any signatures of any teacher-Ingredients of criminal breach
of trust or cheating or forgery not made out—Accused admitted
receipt of money but failed to show to whom payments were made-
Case of obtaining pecuniary advantage abusing the position as a
public servant made out-Criminal conspiracy-Unless any other
accused is convicted appellant alone cannot be convicted for this
offence~No evidence to show involvement of District Education
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Officer, Accountant and his Clerk in the offence except for
negligence in checking and re-checking—-Mere negligence is not
punishable.

SHANKARLAL VISHWAKARMA v. STATE, I.L.R.(1992)M.P....791

Criminal Procedure Code, 1973 (II of 1974)-Section 378-Appeal against

acquittal-Penal Code Indian 1860—-Section 409-Criminal breach of
trust-Gravamen is dishonest misappropriation or conversion of
money entrusted—Accuvsed failed to account for the money and also
to return it at once-Took fourteen months to deposit the money-
Charge of criminal breach of trust established—Order of acquittal
set aside.

STATE v. PREMPAL; I L.R. (1992) M. P. ...865

Criminal Procedure Code, 1973 (II of 1974)—Section 378 and Prevention

of Food Adultration Act (XXXVII of 1954) Sections 11(3),
16(1)(a)(i)-Sale of adultrated jaggery—Acquittal-Appeal against— -
Sample taken is required to be sent to public analyst on the next
working day~Nominal delay—Not fatal to prosecution—Inference
that the sample was changed cannot be inferred in absence of
any material on record to that effect.

STATE v. NANHELAL; L. L. R. (1992) M. P. ...869

Criminal Procedure Code, 1973 (II of 1974)-Section 378(1)-Appeal

against acquittal-Appellate Court should be slow in reversing
the order of acquittal : vide Criminal Procedure Code, 1973, Section
378(1), Prevention of Corruption Act,1947, Section 5(1)(a), 5(2) and
Penal Code, Indian, 1860, Section 161 ....497

Criminal Procedure Code, 1973 (II of 1974), Section 378(1), Prevention

of Corruption Act (II of 1947), Section 5(1)(a), 5(2) and Penal
Code, Indian (XLV of 1872), Section 161-Appeal against acquittal-
Appellate Court should te slow in reversing the order of acquittal-
Difference in versions of material prosecution witnesses—Witnesses
not supporting prosecution case have not been declared hostile
nor cross-examined—Order of acquittal proper—No interference.

STATE v. VISHNU PRASD BABELA, L.L.R. (1992) M.P. ...497

Criminal Procedure Code, 1973 (II of 1974)-Section 378(4)-Appeal against

acquittal-Penal Code Indian (XLV of 1860),Sections 494, 494/114-
Bigamy-Trial Court fell in error in requiring clinching evidence as
to first and second marriage-Fact of first marriage admitted by
accused and also support by judicial finding in proceeding under
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Section 125 Criminal Procedure Code-No better proof ought to
have been insisted for-Second marriage-Usually performed in
clendestine manner—Prosecution witness diposed about their
presence in the second marriage and having witnessed' Pav Poojan'
and 'Bhanwar'-Second marriage established—Order of acquittal
reversed and accused convicted —Sentence-12 years elapsed since
second marriage-Marriage with complainant irretrievably broken-
Instead of substantive jail séntence accused sentenced to
imprisionment till rising of the Court and fine of Rs. 20,000/- each-
On realisation tobe paid to complainant.

SMT. KASHIBAI v. HIMMAT SINGH; I. L. R. (1992)M. P. ..872

‘iminal Procedure Code, 1973 (II of 1974)-Sections 397, 401-Revision
against conviction& sentence-Sale of adulterated milk—Prevention
of Food Adulteration Act, 1954, Sections 7(5), 16(1)(a)(i), 20(1)-
Prosecution can only be launched by a person duly authorised by
State Govt.-Food Inspector launching prosecution failed to prove
authority—Conviction and sentence set aside.

CHATURBHUJ YADAV v. STATE, I. L. R. (1992) M. P. ....603

riminal Procedure Code, 1973 (II of 1974)-Sections 397, 401-Corrupt
practices~Charges framed by Special Judge-~-Comments on merits
of the case would not be proper : vide Criminal Procedure Code,
1973, Sections 397, 401 ...812

“iminal Procedure Code, 1973 (II of 1974)-Sections 397 and 401-
Revision against charge-Prevention of Corruption Act, 1947—
Section 5(2), 5(1)(d) and Penal Code, Indian, 1860-Sections 468,
471-Corrupt Practices—Charges framed by Special Judge-
Comments on merits of the-case would not be proper-Private
individuals grabbing public funds in connivance with public
servants cannot escape the liability of the charge under the P.C.
Act.

RAMESH CHAND JAIN v. STATE, L L. R. (1992)M. P. . ...812

iminal Procedure Code, 1973 (11 of 1974)-Section 438—Application for
anticipatory bail-Penal Code, Indian, 1860-Section 376-Offence
allegedly committed in the territorial jurisdiction of another High
Court-Jabalpur High Court has no jurisdiction to entertain bail
application.

DR. PRADEEP KUMAR SONI v. STATE; I.LL.R.(1992) M.P. ...972

iminal Procedure Code, 1973 (II of 1974)-Sections 438 and 439(2)~
Application for cancellation of bail-Penal Code, Indian (XLV of
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1860)-Sections 304-B, 306-Dowry death—Anticipatory bail grantec
by A.S.J. without taking into consideration the gravity of the offence
under Section 304-B, LP.C.-While apphcatlon was prosecuted by
an advocate whose father was appearing for the State in the case-
Report about influencing prosecution case also available on case -
diary-Bail granted by Addl. Sessions Judge deserves to be
cancelled.

CHAIN SINGH DHAKAD v. HARGOVIND, L.L.R. (1992)M. P. ....700

Criminal Procedure Code, 1973 (II of 1974)-Section 439-Bail Application- -
Applicant accused of possessing contraband articles—Narcotic
Drugs and Psychotropic substances Act, 1985-Sections 37, 42 anq
50-Non-compliance of the mandatary provisions—While dealin:
with bail application Court has to look for its satisfaction that ther.
are reasonable grounds for believing that he is not guilty of offence
alleged—Mapdatory provision safagnarding protection of a person
against false accusation not complied with-Applicants granted bail.

HAIJI APPA v. STATE ; 1. L. R. (1992) M. P. ...886

Criminal Procedure Code, 1973 (II of 1974)-Sections 468, 473, 482 ar
484-Inherent jurisdiction of High Court-Power has to be exercise
sparingly and only in compelling circumstances-Penal Code, Indian.
1860—Sections 467, 468, 471 and Vinjrdist Bhrast Acharan Nivaran
Adhiniyam, 1982-Section 6-Offence alleged-Limitation for taking
cognizance of offence under-Section 6 is three years-Delay of nine
days—-Condonation of delay-Offence against poor illiterate anc
starving segment of the Society which seek to survive by pulline
hard labour—Cheating such persons and prospering at their cos
cannot be termed as an ordinary offence—Order of Sessions Judge
condoning deldy affirmed.

" M. L. MANSOORI v. STATE, 1. L. R. (1992) M. P. ....4317

Criminal Procedure Code, 1973 (II of 1974)-Sections 469 and 482~
Rejection of complaint on ground of delay-Penal Code, Indian.
1860—Sections 405, 406-Criminal breach of trust—Constituent-
Refusal on demand-Refusal may be even by conduct-Limitatio
would start from.the date of refusal-Complaint filed within four
months of refusal to receive thé notice of complainant—Complair
well within limitation.

KAMLABAI v. MANOHARLAL, I: L. R. (1992) M. P. ..816 |

Criminal Procedure Code, 1973 (II of 1974)-Section 482-Power o
Superintendence of High Court: vide Criminal Procedure Code,
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1973, Sections 200, 204, 397, 401 and 482 and Penal Code, Indian, 1860,
Sections 499 and 500 ...60°

Criminal Procedure Code, 1973 (II of 1974)-Section 482-Inherent power
of superintendence of High Court-Remote chance of conviction-

At the most tortuous liability may be fastened—Order of JMFC
taking cognizance and the proceeding under Section 304-A, 1. P. C.

" quashed : vide Criminal Procedure Code, 1973, Section 482 and Penal
Code Indian, 1860, Section 304-A ...221

Criminal Procedure Code, 1973 (II of 1974), Section 482 and
Penal Code, Indian (XLV of 1872), Section 304-A-~Swimming pool
of a private club~Boy aged about 13 entered the premises and died
of drowning in the pool-No notice board of caution displayed nor
the guard could prevent admission of the boy in the swimming pool,
does not amount to rash or negligence act referred to in Section
304-A of the L. P. C.~Section 482, Cr. P. C.~Inherent power of su-
perintendence of High Court-Remote chance of conviction-At the
most tortuous liability may be fastened—Order of JMFC taking cog-
nizance and the proceeding under Section 304-A, 1. P. C. quashed.

B.P. RAM v. STATE, I. L. R. (1992) M. P. ...221

Criminal Procedure Code, 1973 (II of 1974)—Section 482—Petition for
quashing charge-Penal Code, Indian, 1860-Section 304-A-
Essentials for charge-Rash and negligent act alleged should be
so proximate to be direct cause of death~Deceased was provided
with gas mask but he removed it-Two other persons wearing
gas mask did not suffer any harm—Necessary conclusion would
be that applicant was not rash and negligent—-Charge under
Section 384-A-1.P.C. quashed.

SATYA PRAKASH CHOUDHARY v. STATE, LL.R. (1992) M.P...607

Employee's State Insarance Act (XXXIV of 1948)-Section 75-Claim of
refund of the contribution made—~Management is a trustee as long
as the amount of employee's contribution as deducted are not
deposited with the Corporation—After such deposit only employee
can raise a dispute and not the employer-Impugned order for refund
at the instance of Management—IHegal and set aside : vide Employee's
State Insurance Act, 1948, Section 75, 82 ...778

Employee's State Insurance Act (XXXIV of 1948)-Sections 75, 82—-Order
of E. I. Court and Appeal against-Employee's State Insurance
(General) Regulations, 1950, Regulation 40-Dispute—A dispute
for invoking jurisdiction of the Tribunal can be said to exist where
there is order rightly or wrongly passed by the Corporation-
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Earlier order passed that management of employer not liable

U T

under the Act-Claim of refund of the contribution made- -

Management is a trustee as long as the amount of employee's

contribution as deducted are not deposited with the Corporation- -
After such deposit only employee can raise a dispute and no

the employer-Impugned order for refund at the instance o
Management-Illegal and set aside.

THE EMPLOYEES STATE INSURANCE CORPORATION |
REGIONAL OFFICE, INDORE v. "SWADESH" DAILY NEWS
PAPER, L. L. R. (1992) M. P. LT78

Employee's State Insurance (General) Regulations, 1950-Regulation
" 40-Dispute—A dispute for invoking jurisdiction of the Tribuna
can be said to exist where there is order rightly or wrongly passec

by the Corporation : vide Employees' State Insurance Act 1948

Sections 75, 82 778
Entertainments Duty and Advertisements Tax Act, M. P. (XXX of 1936\

as amended by Entertainments Duties and Advertisements Tax
(Amendment Act), M. P., 1983, Section 3 and 3-B-Exhibition o
Films through Video Cassette Recorder is cmema—Levy of licence
fee on basis of population of town and availability of cinema—-For
levy of tax duty petitioner at liberty to approach the concernc_
authority—No interference in writ proceedings : vide Constitution

India, Article 226 L1

Evidence Act, Indian, (I of 1872)-Section 3—Appreciation of evidence-

Two of ‘the alleged eye witnesses are not residents of village ot

occurence—~How there happened to come to the place of occurence
not satisfactorily explained-Did not disclose the fact of having seen

the incident-Rightly disbelieved by Trial Court : vide Criminai

Procedure Code, 1973, Sections 156, 360 and 376(2) ...931

‘Evidénce Act, Indian, (I qi’ 1872)-Section 3-Eye witness accused
corroborated by *Court witness' to the effect that in Dehati Nalishi

recorded soon after the incident she named only two accusea -

persons—Seizure of broken handle of ballam and axe used in
Commission of offence proved : vide Criminal Procedure Code, 1973,
Sections 156, 360 and 376(2) 1931

Evidence Act, Indian (I of 1872)-Section 3-F. I. R. not showing only

involvement of appellant-—Variance in testimony of materiai
witnesses—Conviction and sentence set aside : vide Crimihal Pro-
cedure Code, 1973, Sections 154,161,374(2).and Penal Code, 1nd1an,1860
Section 302 113
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Evidence Act, Indian (I of 1872)-Section 3-Only eye-witness also injured
in the incident-Disbelieved by the Trial Court in respect of other
co-accused person—~Conduct being doubtful-Cannot be relied on in
respect of only one_accused while the Trial Court has disbelieved
him in respect of four other co-accused persons : vide Criminal Pro-
cedure Code, 1973, Sections 154, 161, 374(2) and Penal Code, Indian, 1960,
Section 302 . 113

Evidence Act, Indian, (I of 1872)—Sectnon 3—-Witness substaintially making
improvement—Have to be dealt with cautiously but not liable to be
rejected out right : vide Criminal Procedure Code, 1973, Sections 156, 360
and 376(2) ..931

Evidence Act, Indian (I of 1872)-Section 9-Gang rape-Appeal against
conviction and sentence-Evidence of prosecutrix victim in sex
offence is at pér with the. evidence of injured witness—Entitled to
great weight—-Corroboration-Not a sin qua non for conviction : vide
Penal Code, Indian, 1860, Section 376(2)(g), Criminal Procedure Code, 1973,
Section 374(2) and Ewdence Act, Indian, 1872 Section 9 .. 356

Evidence Act, Indian (I of 1872)-Section 9-Identification p'arade—
Prosecutrix saw the accused being taken to police station after
arrest while she was sitting there after lodging the F.I.R—~Does not
mean that accused were shown to her to be identified in the Test
Parade : vide Penal Code, Indian, 1860, Section 376(2)(g), Criminal
Procedure Code, 1973, Section 374(2) and Evidence Act, Indian, 1872,
Section 9 ...356

Evidence Act, Indian (I of 1872)-Section 9-Testimony of prosecutrix
found reliable-She named the accused in the F.I.R., identified
them in the identification parade as also in the dock-Accused
rightly convicted : vide Penal Code, Indian, 1860, Section 376(2)(g),
Criminal Procedure Code, 1973, Section 374(2) and Evidence Act, Indian,
1872, Section 9 ...356

Evidence Act, Indian (I of 1872)-Section 32—-Dying declaration
recorded in view of injuries dangerous to life-Victim named accused
appellant in the dying declaration—Part of evidence sigpported by F.
I. R. and earlier statement of witnesses—Conviction and sentence
sustained : vide Criminal Procedure Code, 1973, Sections 340, 344 and
374(2) and Penal Code, Indian 1860 Section 307 ....208

Evidence Act, Indian (I of 1872), Section 114 and Land Revenue Code, M.
P. (XX of 1959), Section 117-Presumption—Correctness of these

entry can be presumed which are required to be made under the
Law-Unless the law required an entry to be made presumption as

e
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to correctness of such entry cannot be made-Defendant can only
seek injunction in an independent suit-Impugned order set aside
to extent : vide Constitution of India, Article 227, Civil Procedure Code,
1908, Section 115, Order 39; rules 1 and 2, Order 43, rule 1(r), Amending
Act, 1984, Land Revenue Code, M.P.1959, Section 117 and Evidence Act,
Indian, 1872, Section 114(e) - ...267

Evidence Act, Indian (I of 1872)-Section 165-Court power to examine
witness not an absolute power : vide Penal Code, Indian, 1860,
Sections 366, 511, 354 and 323 ...286

Family Pension Scheme, 1971, Sections 6-A, 17, 31-A-Even if exemption
is there M.P.E.B. not barred from enrolling its employees as

. member of Family Pension Fund-The only embargo is age bar-

. 'Option' to be exercised is not independent-The acquiescence

of employee in continued deduction made from wages would be
deelned exércise of goption by employee to be a member of the
Fund-Petjtioner's deceas¢d husband was member of the fund

and had reckonable service-Petitioner poor illiterate lady-
Accepted the refund—Would not disentitle her from receiving
pension : vide Constitution of India, Article 226 ....618

Fatal Accidents Act, Indian (XIII of 1855)-Section 1-A-
Contpensation is not limited to the cash payment which the de-
ceased may be expected to make for support of the claimants-
Multiplier-Out moded rule-Common Law of equity, Justice and
good conscience should be applied in awarding compensation—Award
enchanced suit decreed in toto : vide Civil Procedure Code, 1908,
Section 96, Order 41, rule 22 ..278

General Sales-Tax Act, M. P., 1958 (II of 1959)-Section 19(1)-Notice
for re-assessment-Provision does not contemplate re-initiation
of re-assessment—Notice quashed : vide Constitution of India,
Article 226 ....451

General Sales Tax-Act, M. P.; 1958 (II of 1959)-Section 44—Reference-

Contract of sale of standing trees agreed to be severed-Would

' be sale of timber even though it is still standing as the property

passes when they are felled~Reference answered in the
affirmative.

COMMISSIONER OF SALES TAX, M. P. v. M/S. DURGA
SHELLAC FACTORY, KATGHORA, I.L.R. (1992)M. P. ..374
Hindu Adoption and Maintenance Act (LXXVII of 1956)—Sect|ons 21

and 22-Maintenance-Hindu Widow's right to maintenance from
. copercenary property is a statutory right—Plaintiff entitled to
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maintenance—Suit decreed partly : vide Civil Procedure Code,
Section 96 e 125)

Hindu Adoption and Maintenance Act, (LXXVII of 1956), Sections 21 and
22 and Hindu Succession Act, (XXX of 1956)-Widow inheriting
deceased husband's share of interest in the joint family property-
Name mentioned in revenue record on the date of coming into force
of Land Revenue Code, 1959-She is. 2a Bhumiswami : vide Civil
Procedure Code, 1908, Section 96 ....392

Hindu Adoption and Hindu Succession Act, (XXX of 1956)- Sections
10,12,14-On death of her husband plaintiff inherited the property-
Being Class I heir she has indefeasible right of full ownership—She
will not be divested of "her right by adoption subsequently : vide
Civil Procedure Code, 1908, Section100 ...856

Hindu Adoption and Hindu Succession Act, (XXX of 1956)-Section 10—
Defendant adopted by plaintiff after death of her husband-Oral
adoption proved but that would not make the adoptee/defendant a
co-owner of the property inherited by plaintiff~-Possession of
defendant permissive-Plaintiff entitled to decree of possession :
vide Civil Procedure Code, 1908, Section100 ...856

Hindu Marriage Act (XXV of 1955)-Sections 5, 9, 11, 24 and 25-Suit
for restitution of conjugal rights—Prayer for maintenance pendente
lite—~Even if the marriage is void or voidable by reason of
busband's subsisting first marriage interim alimony cannot be
denied to second wife-Order of Trial Court set aside-Interim
alimony granted : vide Civil Procedure Code, 1908 Section 115 ....684

Hindu Marriage Act (XXV of 1955), Sections 12(1)(d), 12(2)(b), 15, 28
and Civil Procedure Code (V of 1908), Section 96(3)-No
satisfaction recorded by Trial Court also existence of conditions
laid down in Section 12(1)(d) or S. 12(2)(b)-Compromise decree
under Orxder 23, C.P.C. contrary to Law~No bar under Section
96(3), C. P. C. to challenge such decree in Appeal Reconciliation
proceeding not necessary—Appeal under Section 15 is of limited
jurisdiction but one under Section 28 is unlimited unqualified
and unrestricted—Decree set aside matter remanded to trial Court
: vide Hindu Marriage Act, 1955, Sections 12, 13, 14, 15, 23, 28 and
Civil Procedure Code 1908, Section 96(3), and Order 23, Rule3 ....179

Hindu Marriage Act (XXV of 1955), Sections 12, 13, 14, 15, 23, and 28,

Civil Procedure Code (V of 1908), Section 96(3) and Order 23,
Rule 3 and the Rules framed by the High Court under the Hindu
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Marriage Act, 1955, Rule 3—Petition by husband for diverce within
one year of marriage on - ground of pregnancy at the time of
marriage and illicit relationship with another person-Compromise
decree passed annulling marriage between the parties—Illegal-
Appeal under Section 28-Provision of Section 14 mandatory-
Not followed-Entertaining Divorce petition within one year of
marriage without passinig any order under Section 14-Illegal-
Impugned judgment shows husband relinquished claim for
direction of marriage by & decree of divorce-Coempromise decree
passed annulling the marriage between the parties—Without
jurisdiction for want of compliance of S. 14 and Rule 13-Decree
set aside—No satisfaction recorded by Trial Court also existence
of conditions laid down in section 12(1)(d) or S. 12(2)(b)-Com-
promise detree under order 23,C.P.C. contrary to Law—No bar
under section 96(3), C. P. C. to challenge such decree in Appeal
Reconciliation proceeding not necessary-Appeal under Section
15 is of limited jurisdiction but one under Section 28 is unlimited
unqualified and unrestricted—Decree set aside matter remanded
to trial Court.

SMT. REKHA JAIN v. RAJENDRA JAIN, L.L.R.(1992)M.P.....179

Hindu Marriage Act (XXYV of 1955)-Section 14-Mandatory—Not followed-
Entertaining Divorce petition within one year of marriage without
passing any order under Section 14-Iilegal : vide Hindu Marriage
Act, 1955, Sections 12, 13, 14, 15, 23 and 28, Civil Procedure Code, 1908,
Section 96(3) and Order, 23, Rule 3 ' ....179

Hindu Marriage Act (XXV of 1955)-Section 24-Application for interim
alimony-Provision made for the benefit of poor spouse who is
unable to maintain herself and contest the case-Delay in
disposing the application not attributable to the applicant-She
cannot be deprived of her right to get alimony from the date of
application : vide Civil Procedure Code, 1908, Section 115 ....808

Hindu Succession Act (XXX of. 1956)-Section 22—-Right of preemption-
Not a right to the thing sold but a right to offer.of a thing about
to be sold-Can be claimed by setting up counter-claim in the
written statement: vide Civil Procedure Code, 1908, Sections 11, 100,
Order 1, rule 9 and Order 8, rule 6-A .26

Hindu Women's Right to property Act (XVIII of 1937)-Devolution of
property on widow in absence of son, grand son, and great grand
..son—Right to hold property inherited in exclusive Bhumiswami
rights acquired under Section 253 of Gwalior Qanoon Mal-Not
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affected by 1937 Act as it was not adopted by erstwhile Gwalior
State : vide Civil Procedure Code, 1908, Section 96 ... 392
Income-Tax Act, Indian (XLIII of 1961)-Sections 2(7), 2(45) and 5-
Total income as defined in Section 2(45) of the Assessee under
Section 2(7) is the total amount referredin Section 5 : vide Income-
tax Act, 1961, Sections 2(7), 2(45), 5, 64(i), (iii), 139, 236(1) and Taxation Laws
(amendment) Actl 975, ....151

Income-Tax Act, Indian (XLIII of 1961), Sections2(7), 2(45), 5, 64(i)(iii),
139,256(1) and Taxation Laws (Amendment) Act (XLI of 1975)-
Reference—Total income as defined in Seéction 2(45) of the
Assessee under Section 2(7)-is the total-amount referred in
Section 5-An 'assessee' defined under- Section-2(7) while filing
return under Section 139 is bound to include-income arising to
his minor children on their admission to the benefit of partnership
firm notwithstanding the fact that the assessee has less than
minimum taxable income or no income at all other than the
income included under Section 64(i) (iii) of the Act—-Object of
introducing by Taxation Laws Amendment Act, 1976 is to check
tax avoidance by diverting income to the minor children by ad-
mitting them to the partnership in the firm-Interpretation of
statute—Any interpretation that may defeat the intention of
legislative should be avoided—Reference u/s 256(1) answered
upholding the order of I. T. O. and that of the Appellate Assistant

‘Commissioner.
COMMISSIONER OF INCOME TAX, JABALPUR v. SHRI
NANAKRAM, I. L. R. (1992) M. P. ....151

ncome Tax Act, Indian (XLIII of 1961)-Sections 2(7) and 139-An
'assessee’ defined urider Section 2(7) while filing return under
Section 139 is bound to include income arising to his minor
children on thieir admission to the benefit of partnershlp firm
notwithstanding the fact that the assessee has less than minimum
taxable income or no incomé at all other than the income included
under Section 64(1)(iii) of the Act : vide Income-tax Act, Indian, 1961,
Sections 2(7), 2(45), 5, 64(1)(iit), 139, 256(1) and Taxation Laws (Amendment)
Act1975, .19
Income-Tax Act, Indian (XLIII of 1961)-Sectlon 64(1)(iii)- Object of
introducing by Taxation Laws Amendment Act, 1976 is to check

tax avoidance by diverting income to the minor children by admitting
them to the partnership in the firm : vide Income-tax Act, Indian,
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1961, Sections 2(7), 2(45), 5, 64(1)(iii), 139, 256(1) and Taxation Laws
(Amendment) Act 1975, ...157

Income-Tax Act, Indian (XLIII of 1961)-Sections 143(1)(a)(i), 143(2),
143(3), 156 and 246(1)(a)-Proceedings under Section 143(2)
are in the nature of regular assessment—Can be taken even after
intimation under Section 143(1)(a)(i)-Assessment under Section
143(2) would be deemed to be assessment under Section 143(3)-
Hence appealable under Section 246(1)(a) : vide Constitution of
India, Article 226 722

Industrial Disputes Act (XIV of 1947)-Section 2(00)-'Otherwise than
as a punishment by way of disciplinary action' could not be given
restricted meaning-The action of the employer to be jydged in
the facts and circumstances preceding and following it : vide
Letters Patent, Clause X .19

Industrial Disputes Act (XIV of 1947)-Section 10(4)-Question as to whether
the employees are 'workman' whether the employees is an 'industry'
and whether the dispute is an 'industrial dispute' are incidental
matters within the purview of Section 10(4) of the Act-Labour Court
alone has jurisdiction to decide such points—High Court would be

slow in deciding such points on merits : vide
Constitution of India, Articles 226, 227 and Industrial Disputes Act, 1947,
Sections 10, 12 «..172

Industrial Disputes Act (XIV of 1947)-Sections 10, 12-Writ Petition—
Sections 10(1) and 12(5)-Reference by the appropriate Government
to the Labour Court : vide Constitution of India, Articles 226, 227 and
Industrial Disputes Act, 1947, Sections 10, 12 172

Industrial Disputes Act (XIV of 1947)—Section 25-F-Termination order
not amounted to retrenchment—Cases remanded to Labour Court
to decide the matter afresh granting opportunity to employer to
lead evidence and to employer to rebute the same : vide Letters
Patent, Clause X ...79

Industrial Disputes Act (XIV of 1947)-Sections 2(J), 2(n), 2(s) and 33-
C(2)-Application for overtime wages by employees of
petitioner—Maintainability—Services in the Bank Note Press have
been declared to be Public Utility Service for purpose of
Industrial Disputes Act—Hence petitioner is an industry and its
employees are workmen as envisaged in Section 2(j) and 2(S)
respectively—Tribunal's Order allowing the application for over
time wages cannot be said to be perverse : vide Constitution of
India, Article 226 .L128
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ndustrial Disputes Act (XIV of 1947)-Sections 33, 33-A-Workman
transferred during pendency of dispute regarding fixation of wages
before labour court—Order of Transfer having no bearing on the
pending of dispute-Conditions precedent as mentioned in Section

33 not presented-Sections 33 and 33-A not attracted—Order of
Labour Court staying operation of Transfer Order
quashed for want of jurisdiction : vide Constitution of India, Article 226

and Industrial Disputes Act, 1947, Sections 33, 33-A ....166

nspector launching prosecution failed to prove authority—-Conviction
and sentence set aside : vide Criminal Procedure Code 1973 Sections
397and 401 - ...603

Krishi Upaj Mandi Samiti Adhiniyam, M.P. 1972 (XXIV of 1973).-Sectxon
2(1) (b)-Candidate has to be an 'agriculturist' within the meaning
of section 2(1) (b)-Otherwise the very purpose of amending
provision shall get frustratéd—Returned candidate prima facie
involved in contractorship business~Tribunal committed an error
in everlooking the outstnding bills brought on record by the
petitioner-Finding of  Tribunal perverse-Matter remanded to
the Tribunal for decjsion afresh: vide Constitution of India, Articles
226 and 227 and Krishi Upaj mandi Samiti Adhiniyam, M.P. 1973, Section
2(1)(b) .1

wand Revenue Code, M.P. (XX of 1959)-Sections 2(4), 168 and 257
(k)-A lesse under Section 168(2) of the Code is not a tenant as
defined under séction 2 (Y) of the Code, but a lessee having no
statutory right of occupancy tenant: vide Criminal Procedure Code,
1973, Sections 145, 146 and Land Revenue Code, M.P.,1959 Sections 2(4),
168-and 257 (k).- o .55

.and Revenue Code, M.P. xx of 1959)—Sectlon 257 (k)~Excludes
ju.rlsdu:tmn of Civil Court in' matter of ejectment of a lessee of
a Bhumiswami; vide Criminal Procedure Code, 1973, Sections 145, 146
and Land Revenue Code, M.P., 1959, Sections 2(4), 168 and 257 k)  ...55

L.etters Patent-Clause X~Appeal-Constitution of India, Articles 226, 227,
Industrial Disputes Act (XIV of 1947), Sections 2(00), 10-A, 1-A
and 25-F, Sheps and Establishment Act, M. P. (XXV of 1958), Section
58, unamended and Shops and Establishment Rules, M. P., 1959,
Rude 14 and Amendment Act No. 10 of 1982-Order of termination
simplicitor passed by employer—On challenge made before the
Labour Court-Employer alleged misconduct within the meaning of
Rule 14-No mention of misconduct in the order of termination—
Orders of termination passed prior to coming into force of
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Amending Act No. 10 of 1982—-Termination order does not contra-
vene Section 58 as it stood prior to amendment~Employer should
not be precluded from proving that the order did not amount to
retrenchment-Section 2(00)-'Otherwise than as a punishment by
way of disciplinary action' could not be given restricted meaning-
The action of the employer to be judged in the facts and
circumstances preceding and following it— Termination order not
amounted to retrenchment-Cases remanded to Labour Court to
decide the matter afresh granting opportunity to employer to lead
evidence and to employer to rebute the same.

EMPLOYERS IN RELATION TO M/S. ANAND CINEMA OF M/
S. MAHESHWARI AND BERNARD v. MOHAN TIWARI, I. L. R.
(1992) M. P. —)

Limitation Act, Indian (IX of 1908)-Section 5, Article 123-In case wheré
defendant is not properly served limitdtion starts from the date of
knowledge~Ex parte judgment and decree set aside-And matter
remitted back to the Trial Court for decision afresh. : vide Civil
Procedure Code, 1908, Order 5, Rules 9, 19-A(2), 21, 25, 25-A, Order 9,
Rules 6, 13 and Order 43, Rule 1(d), Civil Procedure Code (Amendment)
Act, 1976 and Limitation Act, Indian, 1908, Section 5, Article 123 ....197

Limitation Act Indian(XXXVIof 1963)-Articels 64,65- Adverse possession-
Defendant and his predecessor shown to be in continuous
possession from 1960 onward-Suit having been filed in 1976
defendants will be deemed to have perfected the title by adverse
possession—Suit dismissed—Judgment and decree of Courts below
set aside : vide Civil Procedure Code, 1908 Section100 ...840

Lok Abhikaranon Ke Madhya Se Bis Sutriya Karyakram Ke
Karyanvayan Adhiniyam, M. P. (XXV of 1976)-Section 7(2)
and. 8(2)-Setting aside of order of S.D.0O. by Collector in revision
on ground that Appeal was barred by limitation-Objection as to
limitation not.taken in appeal cannot be allowed to be raised in
revision else it would amount to curtail the right to get the delay
condoned-Revisional-authority -gets jurisdiction only when delay
was rightly refused or wrongly allowed : vide Constitution of India,
Article 226 and Lok Abhikaranon Ke Madhya Se Bis Sutriya Karyakaram
Ke Karyanvayan Adhiniyam, 1976, Section 7(2) and 8(2) ...615

Lok Abhikaranon Ke Madhya Se Bis Sutriya Karyakram Ke Karyanvayan
Adhiniyam, M. P. (XXV of 1976)-Section 8(2)-Appeal filed much
prior to notification fixing date for expiry of limitation—Appeal within
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time—Order of Revisional authority quashed : vide Constitution of
India, Article 226 and Lok Abhikaranon Ke Madhya S¢ Bis Sutriya
Karyakram Ke Karyanvayan Adhiniyam, M. P., 1976, Section 7(2)
and 8 (2) ....615

Medical Council Act, Indian (XXVII of 1933)-Sections 20,33~Criterial
of house job is to equip the candidate with minimum practical
experience-in the concerned discipline : vide Constitntion of India,
Articles 226/227 and Medical Council Act, Indian, 1933, Sections20,33 ...232

Motor Vehicles Act (IV of 1939)-Section 92-A-Beneficial and
ameoliorative legislation for providing immediate help to the
victim of motor accident-Enquiry summary in nature-In ;urer may
be exonerated only after making detailed enquiry under Section
110-A' and passing an award under Section 110-B : vide Civil
Procedure Code, 1908 Section 115 and Motor Vehicles Act, 1939, Sections
92-A, 92-B(3), 93(ba), 95, 110-A and 110-B ..516

Motar Vehicles Act (IV of 1939)-Section 92-A-Exonerating Insurance
‘Company at the stage of no fault liability on the finding that
deceased was travelling in the vehicle unauthorisediy—Not
justified-Award modified accordingly : vide Civil Procedure
Code, 1908, Section 115 and Motor Vehicles Act, 1939, Sections
92-A, 92-B(3), 93(ba), 95, 110-A and 110-B ...516

Motor Vehicles Act (IV of 1939), Section 92-A and Motor Vehicles Act
(LIX of 1988), Sections 140, 173—Appeal against award of no fault
liability—Accident took place prior to coming into force of new Act
repealing Act of 1939-Provision for no fault liability is peri materia
with repealed act-Has to be given retrospective effect.

NATIONAL INSURANCE COMPANY, JABALUR v. SHRI RAM
KISHORE, I. L. R. (1992) M. P. ' ....481

Motor Vehicles Act (IV of 1939)-Section 92-A-Interim Award of
compensation on principles of 'no fault liability'-Is an award within
the meaning of Section 110-E—-Else it will be impossible to make its
recovery—Interpretation statute—Construction which makes it
workable has to be preferred : vide Motor Vehicles Act, 1939, Sections
92-A,110-A,110-B,110-D,110-E and Civil Procedure Code, 1908, Section
115 ...363

Motor Vehicles Act (IV of 1939)-Section 92-A—-No fault liability—At the
time of accident vehicle covered by Insurance policy—Tribunal
directing payment of interim compensation by owner & insurer
jointly and severally—No fault liability—Plea of insurance company
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thdtthe vehicle was being driven in breach of policy cannot be taken
into consideration at the stage 6f interim compensation-on'ground
of no fault liability—No interférence with the order of tribunal called
for-However insurance company-is at liberty to plead and prove
statutary defepce at the stage of trial along-with other. issues in the

£

claim case..
NATIONAL INSURANCE COMPANY, JABALPUR -v. SMT.
SAVITRI BAL I. L.'R. (1992). M. P. ....352

Motor Vehicles Act (IV of 1939)-Section 92-A-No fault liability—Plea of
insurance -company that. the vehicle was being-driven in breach of
policy cannot be taken into consideration at the stage of interim
‘compensation on ground of No fault-liability—No interference with
the order of tribunal called for-However insurance company is at
‘liberty to plead and prove statutory defence .atthe stage of trial
along with other issues'in the claim case : vide Motor Vehicles Act,
1939, Section 92-A w32

Motor Vehicles Act.(IV of 1939) (as amended) Sections 92-A, 110-A, 110-
B, 110-D, 110-E and Civil Procedure Code (V of 1908), Section
LlS—Intenm Award of compensation on principles of 'no fault
liability'-Is an award within the meaning of Section 110-E-Else it
will be impossible to make its recovery-Interpretation statute—
Construction which makes it workable has to be preferred-Section
110-D-Appeal would lie under, against an award of compensation
made under Section 92-A and not a revision undér'Section 115 of
the Code—Reference answered accordingly .

THE ORIENTAL INSURANCE CO. LTD,, JABALPUR v.
PRITAMLAL, I. L. R. (1992) M. P ...363

Mptor Vehicles Act (IV of 1939)—Sectlon 93(ba) and 95—Llabll|ty of an
insurer covers any liability arising out of the accident : vide Civil
Prockdure Code, 1908, Section 115 and Motor Vehicles Act, 1939, Sections
92-A, 92-B(3), 93(ba), 95,110-A and 110-B ..516

Mumclpalxtles Act, M. P. (XXXVII of 1961)—Sectlons 268, 357 and 358-
Licensing and cohdltlox)s of sale of food within Mumclpal area and
powers of Municipality to form bye laws—Vegetable ghee is an articlé
intended to be used for human food—Section 268 though deals with
regulation in respect of sale in food and drinks yet in exercise of
power under Section 358 Municipality-empowered to make by laws
regulating sale of Vegetable ghee within the Municipal areas : vide
Constitution of India, Articles 226, 227 and Municipalities Act, M.P. 1961,
Sections 268, 357 and 358 ....318
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unicipal Rules, M. P., 1968-Rule 13-Employee completed maximum
~ period of probgtion—Rules do not prescribe extention of probation
beyond the maximum—Continuance of such employee shall give

rise to the presumption that they-have been confirmed : vide Civil

.~ Procedure Code, 1908, Section 100 ... 744

anicipal Rules, M. P., 1968—Rules 49, 52-Termination-One of the
mgjor punishments—Show cause notice alleging misconduct
sérved but subsequently termination order passed without
conducting any inquiry or proceeding further under the Rules—
Termination is for an order of dismissal for misconduct-Court
‘below rightly set aside the order of termination : vide Civil Procedure
Code, 1908, Section 100 .. 744

arcotic Drugs and Psychotropic sybstances Act, (LXI of 1985)-
Sections 37, 42 and 50-Non-compliance of the mandatory
provisions-While dealing with bail application Court has ta look
for its satisfaction that there are reéasqnable giounds for believing
that he is not.guilty of offence aljeged—Mandatory provision
safeguarding protectiont of a person against false accusation not
complied with-Applicants granted bail : vide Criminal Procedure Code,
1973, Section 439 ...886

ational Security Act (LXV of 1980)-Sections 3 and 8 (2)-Preventive
detention—Detenu has to be informed of the reason for his detention—
If any statement recorded for subjective satisfaction that has also
ta be supplied to petitioner-Non compliance of mandatory
provision-Statement recorded not supplied to petitioner~High
Court constitutionally bound to set aside preventive detention
howsaever notorious detenu may be : vide Constitution of India-
Article 226 ...824

ational Security Act (LXV of 1980)-Sections 12, 13—Prevention detention
.is distinct for ‘punitive detention—Underlying objeet. is to prevent
-detenue from .activities prejudicial-to the maintenance of public
order and not to punish him-Impugned order quashed: vide
Constitution of India, Articles 22, 226 227 and National Security Act, 1980,
Sections 3(2), 3(3), 11, 12, 13, 15 4

ational Security Act (LXV of 1980)-Section 15-Temporary release of
: detenue on parole has to fail within the period of detention
already fixed: vide Constitution of India, Articles 22, 226 227 and
National Security Act, 1980, Sections 3(2), 3(3),11,12,13,15 .4

enal Code, Indian (XLV of 1860)-Sections 34, 294, 302 and 506(1I)-
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Murder-Identification-Incident occured in night hour-Eye
witness identified—Accused also known to witnesses being
residents of same area-Identification not doubtful : vide Criminal
Procedure Code, 1973, Section 374(2) ....484

Penal Code, Indian (XLV of 1860)-Sections 34, 307-Conimon intention
and attempt to commit murder—Material witness as also injured
witness stated that on sound of the bomb they turned back and saw
the accused appellants standing there-Who among the accused
persons actually hurled the bomb not proved—Identlfymg accused
person on seeing their back—-Weak piece of evidence-Police
constable claiming to have identified accused in similar way not
deposed that accused were known to him-Injured in enemical
terms with appellants—-Shaky piece of evidence-Not safe to record
conviction : vide Criminal Procedure Code, 1973, Section 374(2) - ...423"

Penal Code, Indian (XLV of 1860)-Sections 109, 323 and 506-Offences
dlleged-On complaint being filed Magistrate requiring ‘Police to
conduct inquiry-Police report so filed after inquiry is not binding
on the Magistrate : vide Criminal Procedure Code, 1973, Sections 200,

' 202,204,397 and 401 ....696 -

Penal Code, Indian (XLV of 1860)-Sections 120-B, 465, 469, 471 and
Gram Panchayat (Election and Co-option) Rules, M.P. 1982—Rule
28—-Nomination form of complainant got withdrawn by forgery—
Prima facie case made out-Magistrate ought to hence issued
process : vide Criminal Procedure Code, 1973, Section 200,202,203
and 204 433

Penal Code Indian (XLV of 1860)—Sectlon 120-B-Criminal Consplracy—
Unless any other accused is convicted appellant alone cannot be
convicted for this offence : vide Criminal Procedure Code, 1973,
Sections 374(2) and 378" ... 791

Penal Code Indian (XLV of 1860)-Sections 120-B, 409, 420, 467-No
evidence to show involvement of District Education Officer,
Accountant and his Clerk in the offence except for negligence
in checking and re-checking—Mere Negligence is not punishable

: vide Criminal Procedure Code, 1973, Sections 374(2)and 378  ....791

Penal Code Indian (XLV of 1860)-Sections 120-B, 409, 420, 467 and
Prevention of Corruption Act (Il of 1947), Section 5(1)(d)(2)-No
allegation that any amount was entrusted to accused or that he has
faked any signatures of any teacher-Ingredients of criminal breach
of trust or cheating or forgery not made out : vide Criminal Procedure
Code, 1973, Sections 374(2) and 378 .. 791
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Penal Code Indian (XLV of 1860), Section 302 and Arms Act, Indian
(LIV of 1959), Sections 25-B and 27-Murder by inflicting stab
injury-Blow given with such force that the injury was sufficient
to cause death in ordinary course of nature-Dying declaration
corroborated by independent witnesses—Trial Court rightly
convicted and sentenced the appellant : vide Criminal Procedure
Code, 1973, Section 374(2) ) ....676

Penal Code Indian (XLV of 1860)-Section 302-Incident occured in quick
succession and thereafter accused took to their heels on chasing—
Witness cannot be blamed for not intervening-Conviction and

sentence for murder. upheld-: vide Criminal Procedure Code,1973,
Section 374(2) 484

Penal Code Indian, (XLV.-of 186(1)—Seet|on 302—Conviction of charge of
murder against the accused named in the Dehati Nalashi confirmed—
Rest accused not named nor the eye witness accased corroborated
by ""Court witness'-Suclt appellants/accused entitled to benefit of
doubt and directed to be set at liberty : vide Criminal Procedure Code,
1973, Sections 156, 360 and 376(2) ..931

Penal Code Indian, (XLV of 1860)-Section 302 and Criminal Procedure
Code, 1973 (II of 1974)-Section 360—Murder-Death sentence-
Alleged eye witness tried to falsely implicate as many as 19 persons
in the offence—Real genesis of incident not disclosed-Overt act of
causing respective injury on deceased could not be attributed to
any of the accused definitely-Death sentence not warranted-Death
Reference rejected—-Death sentence converted to life imprisonment
: vide Criminal Procedure Code, 1973, Sections 156,360and 376(2) ...931

Penal Code Indian (XLV of 1860)-Sections 302/201-Bail application— -
Charge-sheet alleged to be filed within 90 days but. order sheet
written by clerk of the Court ntt signed by the presiding officer—
Order not in accordance with Law-Presiding Magistrate should not
act in a clerical manner but-in a judicial manner :-vide Criminal Pro-
cedure Code, 1973, Sections 167(2), 439 and Penal Code, Indian, 1860,
Sections 302/201 : ...295

Penal Code Indian (XLV of 1860)-Section 304 A—Swnmmmg
pool of a private club-Boy aged about 13 entered the premises and
died of drowning in the pool-No notice board of caution displayed
nor the guard could prevent admission of the boy in the swimming
pool, does not amount to rash or negligence act referred to. in
Section : vide Criminal Procedure Code, 1973, Section 482 and Penal
Code, Indian 1860 Section 304-A ..221
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Penal Code Indian (XLV of 1860)-Sections 304-B, 306-Dowry death-

Anticipatory bail granted by A.S.J. without taking into consideration.
the gravity of the offence under Section 304-B, L.P.C.—While
application was prosecuted by an advocate whose father was
appearing for the State in the case-Report about influencing
prosecution case also available on case diary-Bail granted by Addl.
Sessions Judge deserves to be cancelled : vide Criminal Procedure
Code, 1973, Sections 438 and 439(2) ...700

Penal Code, Indian (XLV of 1860)-Sections 354 and 366-Mere catching

Penal

hold of hand of prosecutrix would not make out a case of outrage
of modesty in absence of any other evidence—No intent of criminality
proved dispute of dowry debt admitted case for conviction not made
out : vide Penal Code, Indian, 1360, Sections 366,511,354and 323" ..286

Code Indian (XLV of 1860)-Sections 366, 511, 354 i@.ll'l_d~323—
Conviction and sentence-Criminal Procedure Code, 1973-Section
374(2)-Appeal-Accused persons alleged to have been marked-
Yet named in F. I. R.—Prosecutrix alleged to have been dragged in
a harvested field-Clothes not torn nor any corresponding injury-
Prosecution case doubtful-Sections 354,366, 1. P. C.—Mere catching
hold of hand of prosecutrix would not make out a case of outrage
of modesty in absence of any other evidence—~No intent of criminality
proved dispute of dowry debt admitted case for conviction not made
out—Section 165 of the Evidence Act, 1872-Court power to examine
witness not an absolute power—Rule 269, Rules & Order (Criminal)-
Customs prevalent in Tribes should be taken into consideration-
Conviction and sentence set aside-Accused:acquitted.

NANKA v. STATE, . L. R. (1992) M. B. = - ...286

Penal Code Indian (XLV of 1860)—Sect|on 376—AHeged rape—Medical

evidence and chemical examiner's report falsified case of
prosecution—-Approach of Trial Judge in returning the finding of
guilt en basis ef so caled implied admission by accused in his
defence—Wrong-—Suppressmn of valuable evidence-Veracity of
F.I.R. doubtfid—Cenviction and sentence set aside : vide Criminal
Procedure Code, 1973, Section 374(2) ....664

Penal Coede Indian (XLV of 1860)-Section 376(2)(g)-Absence of injury

on private part or non-examination of Tehsildar/Magistrate not
fatal : vide Penal Code, Indian. 1860, Section 376(2)(g), Criminal
Procedure Code, 1973, Section 374(2) and Evidence Act, Indian, 1872
Section 9 ...356
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Penal Code Indian (XLV of 1860), Section 376(2)(g)-Sentence-After
amendment in Section 376(2)(g) I.P.C. sentence can not be less
than 10 years—Conviction and séntence held proper : vide Penal Code,
Indian, 1860, Section 376(2)g), Criminal Procedure Code, 1973, Section 374(2)
and Evidence Act, Indian, 1872, Section 9 ...356

Penal Code Indian (XLV of 1860), Section 376(2)(g), Criminal Procedure
Code, 1973 (11 of 1974), Section 374(2) and Evidence Act, Indian (I
of 1872), Section 9-Gang rape—Appeal against conviction and
sentence—Evidence of prosecutrix victim in sex offence is at per
with the evidence of injured witness—Entitled to great weight—
Corroboration—Not a sin qua non for conviction~Absence of injury
on private part or non-examination of Tehsildar/Magistrate not fatal-
Identification parade—Prosecutrix saw the accused being taken to
police station after arrest while she was sitting thereafter lodging
the F.LR.~Does not mean that accused were shown to her to be
identified in the Test Parade—Testimony of prosecutrix found
reliable-She named the accused in the F.IR., identified them in
the identification parade as also in the dock-Accused rigltly
convicted-Sentence—After amendment in Section 376(2)(g), I.P.C.
sentence can not be less than 1@ years—Conviction and sentence
held proper.

VINOD KUMAR v. STATE, I. L. R. (1992) M. P. w300

Penal Code Indian (XLV of 1860)-Sections 405, 406-Criminal breach
of trust—Constituent—Refusal on demand-Refusal may be. even
by conduct-Limitation would start from the date of refusal-
.Complaint filed within four months of refusal to receive the notice
of complainant-Complaint well within limitation : vide Criminal
Procedure Code, 1973, Sections 469 and 482 ....816

Penal Code Indian (XLV of 1860)-Section 409—-Criminal breach of trust-
Gravamen is dishonest misappropriation or conversion of money
entrusted—Accused failed to account for the money and also to
return it at once-Took fourteen months to deposit the money-
Charge of criminal breach of trust established-Order of acquittal
set aside : vide Criminal Procedure Code, 1973, Section 378 ...865

Penal Code Indian (XLV of 1860)-Sections 415 and 420-Cheating-For
prosecution under Section 420 the ingredient of cheating as
defined under Section 415, IPC are to be there—~Accused alleged
to have induced the complainant to purchase a car and pay for
that yet the car was not delivered—Complainant stating that he
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wanted to purchase a car—Requirement of 'dishonestly inducing
to part with' not fulfilled-Magistrate not acted judicially-
Proceedings quashed : vide Criminal Procedure Code, 1973, Sections
202, 203 and 482 ...527

Penal Code Indian (XLV of 1860)—Section 494-Appellant entering into

second marriage during subsistence of first marriage-Deposition
by complainant that Saptapadimarriage was solemnised remained
unrebutted—Applicant-also admitting this fact in his statement
under Section 313, Cr. P. C.~Conviction of applicant justified :

vide Penal Code Indlan 1860, Section 494 ...523

Penal Code Indian (XLV of 1860)-Sections 467, 468, 471 and Vinirdishta

Bhrast Achdran Nivaran Adhiniyam (XXXVI of 1982)-Section 6~
Offerice alleged—leltatwn for taking cognizance of offence under
Section 6 is three years-Delay of Nine days—Condonation of delay-
Offence against-poor- illiterate and starving segment of the society
which seek to survive by pulling hard labour-Cheating su¢h persons
and prospering at their cost cannot be termed as an ordinary offence-
Order of Sessions Judge condoning delay affirmed : vide Criminal

_Procedure Code, 1973, Sections 468, 473, 482 and 434 ...437

Penal Code Indian (XLV of 1860)-Section 494-Offence of bigamy-

Conviction and sentence—~Criminal Procedure Code, 1973~
Sections 313, 397, 401-Revision-Appellant entering into second
marriage during subsistence of first marriage-Deposition by
complainant that Saptapadi marriage was solemnised remained
unrebutted—Applicant -also admitting this fact in his statement
under Section 313, Cr.P.C.~Conviction of applicant justified.

SHRIRAM v. STATE, L. L. R, (1992) M. P. ....523

Penal Code Indian (XLV of 1860),Sectionr 494-Second marriage-Usually

performed in clendestine manner—Prosecution witness diposed
amount their presence in the second marriage and having witnessed'
Pav Poojan' and 'Bhanwar'-Second marriage established—-Order of
acquittal reversed and accused convicted : vide Criminal Procedure
Code, 1973,Section378(4) . ...872

Penal Code Indian (XLV of l§60),Sec'tion 494-12 years elapsed since

second marriage-Marriage with complainant irretrievably
broken-Instead of su‘bstan’tive jail sentence accused sentenced
to imprisionment till rising of the Court and fine of Rs. 20000/
each—On realisation tobe paid to complainant : vide Criminal
Procedure Code, 1973, Section 378(4) ...872
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Penal Code Indian (XLV of 1860),Sections 494, 494/114-Bigamy-Trial
Court fell in error in requiring clinching evidence as to first and
second marriage-Fact of first marriage admitted by accused and
also support by judicial finding in proceeding under Section 125
Criminal Procedure Code—No better proof ought to have been
insisted for: vide Criminal Procedure Code 1973, Section 378(4)  ...872

Penal Code Indian (XLV of 1860)-Sections 499 and 500-Compliant
filed J.M.F.C., Chhindwara has jurisdiction to take cognizance:
vide Criminal Procedure Code Indian 1860, Sections 200, 204, 397, 401
and 482 and Penal Code Indjan 1860, Sections 499 and 500 ...60

Penal Code Indian (XLV of 1860)-Section 499, Exception 9 and Criminal
Procedure Code, 1973 (II Of 1974), Sections 397, 401 and 482-
:Cannot be looked into at the stage of exercising power of
Superintendence under section 482 or Revisional powers under
sections 397/401 of the Cr.P.C.-Petitioner is at liberty to take
recourse to such provision at appropriate stage-Prayer of stay of
Trial till firial decision in Civil Suit at Bombay cannot be acceded:vide
Criminal Procedure Code,1973 Sections 200, 204, 397, 401 and 482 and
Penal Code Indian 1860, Sections 499 and 500 .60

Prevention of Corruption Act (II of 1947)-Section 5(1)(a) and 5(2)-
Witnesses not supporting prosecutian case have not been
declared hostile nor cross-examined-Order of acquittal proper—
No interference : vide Criminal Procedure Code,1973 Section 378(1),
Prevention of Corruption Act,1947, Section 5(1)(a), 5(2) and Penal Code
Indian, 1872, Section 161 ....497

Prevention of Corruption Act (II of 1947)—Section 5(1), 5(2)(d)-Private
individuals grabbing public funds in connivance with public
servants cannot escape the liability of the charge under the P. C.
Act : vide Criminal Procedure Code, 1973 and Sections 397,401 ....812

Prevention of Corruption Act (I of 1947)-Sections, 5(1)(d)(2)-Accused
admitted receipt of money but failed to show to whom payments
were made~Case of obtaining peciniary advantage abusing the
position as a public servant made otit : vide Criminal Procedure
Code 1973, Sections 374(2) and 378 - ...791

Prevention of Food Adultration Act (XXXVII of 1954) Sections 11(3),
16(1)(8)(i)—Sale of adultrated jaggery—Acquittal-Appeal against-
Sample taken is required to be sent to pvblic analyst on the next
working day—-Nominal delay-Not fatal to prosecution-Inference that
the sample was changed cannot be inferred in absence of any



(72) INDEX-(Contd.)

material on record to that effect : vide Criminal Procedure Code, 1973,
Section 378 and Prevention of Food Adultration Act, 1954, Sections 11(3),
16(1)(a)(1) ...869
Prevention of Food Adultration Act (XXXVII.of 1954) Sections 7(5),
16(1)(a)(i) 20(1)-prosecution can only be launched by a person duly
authorised by State Govt.-Food Inspector launching prosecution
failed to prove authority—Conviction and sentence set aside : vide
Criminal Procedure-Code, 1973, Sections 397 and 401 ...603

Railways Act, Indian (IX of 1890), Sections 73, 78(d)-Suit for damages
due to delayed transit of goods on the ground that price had fallen
at the destination—-Suit decreed-First appeal by Railways—Succh an
action not barred u/s 78(d) of the Actvide : Civil Procedure Code, 1908,
Sections 34, 96 and Railways Act Indian,1890 Sections 73, 78(d) ..833

Rani Durgawati Vishwavidhyalaya Ordinance Nos. 57, 58—-Requirement of
doing house job in the same college—Not justified on a rational basis
to allow a less meritorious student to steel a march over a more
meritorious student—Relevant clause of ordinance no. 58-Violative
of Article 14 as such void and inoperative : vide Constitution of India,
Articles 226/227 and Medical Council Act, Indian, 1933, Sections 20, 33....232

Requisitioning and Acquisition of Inmovable Property Act, (XXX of 1952)-
Sections 7, 8 and 11-Acquisition of large tract of land~-Award of
compensation-Appeal-While assessing compensation the
determinant is the market value of the land as existed on the date
of requisition and not on the date of acquisition—-Compensation
includes interest and solatium which are price for deprivation of
the property—Award modified.

UNION OF INDIA v. UNIVERSITY OF SAGAR, LL.R. (1992M.P...764

Requisitioning and A cquisition of Inmovable Property Act (XXX of 1952)-
Section 8(3)-Compensation includes interest and solatium which
are price for deprivation of the property-Award modified : vide
Requisitioning and Acquisition of Immovable Property Act, 1952, Sections
7,8and 11 ~ ) ...764

Rules and Order (Criminal)-Rule 269-Customs prevalent
in Tribes should be taken into consideration-Conviction and
sentence set aside-Accused acquitted : vide Penal Code, Sections
366, 511, 354 and 323 ....286

Rules for Post Graduation (MD/MS Course) in Clinical, Para-Clinical
and Non-Clinical Disciplines in Medical College of M. P., 1984—
Rule 9.6-Writ Petition-Education—Admission to post graduate
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courses in medical colleges : vide Constitution of India, Articles 14,
226, 227 and Rules for Post Graduation (MD/MS Courses) in Clinical,
Para-Clinical and Non-Clinical Disciplines in Medical Colleges of M. P,

1984, Rule 9.6 . 311

Rules for Post Graduation (MD/MS Courses) in Clinical, Para-Cllmcal and
Non-Clinical Disciplines in Medical Colleges of M. P., 1984, Rule
9.6—Petitioner already obtained post-graduation in M. D. (Radiology)
before joining service as Assistant Surgeon—Prohibition that Asstt.
Surgeon and Private Practitioners who have obtained post
graduation in any subject shall not be allowed to take up Degree or
diploma in another subject is made with a view to restrict competition
for limited number of reserved seats—Challenge to Rule based on
Article 14 of the Constitution—~Without substance : vide Constitution
of India, Articles 14, 226, 227 and Rules for Post-Graduation (MD/MS
Courses) in Clinical, Para-Clinical and Non-Clinical Disciplines in Medical
Colleges of M. P., 1984 Rule 9.6 ..311

Road Transport Corporation Act (LXIV of 1950), Section 45 and State
Road Transport Corporation Employees Service Regulations, M.P.
(XXVII of 1960), Regulation 59-Retirement of petitioner at the
age of superannuation of 58 years of age on the basis of wrong
entry of date of birth-Objection of petitioner accepted on the
basis of High School Certificate-Order of retirement withdrawn
by the Respondents/Corporation-Vigilance conducted without
giving opportunity to the petitioner unilaterally-Petitioner again
retired on the basis of date of birth shown in earlier Gradation list
already superceded by subsequent gradation list of 1984 and 1989~
Order of retirement is violative of Article 14 of the Constitution—-
Order of retirement quashed: vide Constitution of India, Articles 14,
226, Road Transport Corporation Act, 1950 Section 45, State Road Transport
Corporation Employees Sérvice Regulations, M.P.,1960, Regulations 59
and Industrial Relations Act, M.P., 1960, Sections 31,61 - - E

Samaj Ke Kamjor Wargon Ke Krishi Bhymi Dharakon Ka Udhar Dene
Walon Ke Bhumi Hadapane Sambandhi Kuchakron Se Paritran
Tatha Mukti Adhiniyam, M. P., 1976 (III of 1977)-Section 4-
Nominal sale-deed executed to secure loan but possession
continued with the plaintiffs~Revenue entries showing continuous
possession of plaintiffs—Plaintiffs entitled to relief of declaration and
injunction by virtue of Section 4-Judgments & decree of Courts
below set aside-Plaintiff's suit decreed : vide Civil Procedure Code,
1908, Section 100 and Order 41, Rule 27 ....465

Selection for Post Graduate (Clinical, Para-Clinical and Non-Clinical) Rules,
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M. P., 1984—Admission in P. G. Courses—-Rules framed by the State
Govt., for selection in Diploma and P. G. Course should be
understood and judged in the same manner as is provided in the
Regulation framed by the Indian Medical Council in exercise of its
regulatory power : vide Constitution of India, Articles 226/227, Medic:

Council Act, Sections 20, 33 ...232

Shops and Establishment Act, M. P. (XXV of 1958)-Section 58, unamended
and Shops and Establishment Rules, M. P. 1959, Rule 14 an
Amendment.Act No. 10 of 1982—-Order of termination simplicitor
passed by employer—On challenge made before the Labour Court-
Employer alleged misconduct within the meaning of Rule 14-No
mention of misconduct in the order of termination—Orders of ter-
mination passed prior to coming into force of Amending Act No. _-
of 1982-Termination order does not contravene section 58 as t
stood prior to amendment-Employer should not be precluded from
proving that the order did not amount to retrenchment : vide Letters
Patent, Clause X....79

Succession Act, Indian (XXXIX of 1925)—Sectlons, 372, 384, 388(3) an(
Civil Procedure Code (V of 1908)-Section 115-Civil Revision—
Mamtamablhty—Successxon Certificate granted but reversed in
appeal-Revision therefrom~Value of /is more than Rs. 20,000/—
Revision maintainable to correct tlie error, if anv
committed by subordinate Court.

LALIBAI v. GULABAL L L. R. (1992) M. P. 217

Telegraph Act, Indian (XIII of 1885), Section 7-B and Arbitration Act, Indiar
(X of 1940), Section 41-The bar of Civil Courts jurisdiction is -
modify remit and set-aside the award or to make it a rule of the
Court—Appointmént of arbitrator isnot barred and equally the Cour
has jurisdiction to grant temporary injunction—Application pendin:
for arbitration—-Appellant entitled to get order of temporar_
injunction : vide Civil Procedure Code, 1908, Order 39, Rules 1 and 2 anc

. Order 43; Rule 1 D A2

Town Improvement Trust Act, M. P. (XIV of 1961)-Section S—Notxﬁcatlor
issued under by the State Government appointing Collector b’
designation as the Chairman of Improvement Trust-Absence ¢
name of appointe¢ in notification should .not withhe.
commencement of term of office—FEx-officio successor in office o
chairman of Trust by virtue of same notification—-Not illegal nor
invalid—Purpose of notification is to notify identity of the personc
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designata : vide Constitution of India, Articles 226/227, Towns
‘Improvement Trust Act; M. B, 1961, Sections 5, 6 and Development
Authority Services (Officers and Servants) Recruitment Rules, M. P., 1987
Rules 6,7,8 ....256

Towns Improvement Trust Act, M. P. (XIV of 1961)-Sections. 5, 6 and
Development Authority Services (Officers and Servants)
Recruitment Rules, M. P., 1987, Rules 6, 7, 8—-Termination-
Appiontment made in utter disregard to the Recruitment Rules—
Instead of cancelling appointment order termination in terms of
service condition passed by the competent authority—Not open to
challenge : vide Constitution of India, Articles 226/227, Town Improve-
ment Trust Act, M. P., 1961, Sections 5, 6 and Development Authority
Services (Officers and Servants), Recruitment Rules, M. P., 1987, Rules
6,78 ....256

Towns Improvement Trust Act, M. P. (XIV of 1961)-Section 6(1)-
Provisions director in nature-Order of termination of illegally
appointed employers passed by successor-in-office of Collector in
terms of service Rules~No interference called for in suit jurisdiction
: vide Constitution of India, Articles 226/227, Towns Improvement Trust
Act, M. P, 1961, Sections 5, 6 and Development Authority Services
(Officers and Servants) Recruitment Rules, M. P., 1987, Rules 6,7,8 ....256

Transfer of Property Act (IV of 1882)-Section 105 and Easement Act, Indian
(V of 1882)-Section 54-Appellant licensee or a lessee-Test~
Exclusive possession is an important test-No evidence of plaintiff
to show that possession given to the appellant/defendant was not
exclusive or that the possession was restrictive one : vide Civil
Procedure Code 1908, Section 100 ...409

Transfer of Property Act (IV of 1882)-Section 105-Transaction between
the parties cannot be said to be that of a licence—Question of law-
Erroneous conclusion by Courts below on proved facts would

certainly be a question of law-Decree of ejectment reversed : vide
Civil Procedure Code 1908, Section 100 ....409

Transfer of Property Act (IV of 1882), Section 109 and Accommodation
Control Act, M. P. (XLI of 1961), Section 12(1)-Suit for eviction by
landlady/lessor-Prior to suit, she sold the house in question-
Traasfer by sale itself would not debar the landlady to terminate
tenancy and bring a suit for eviction-It is exclusive right of lessor
to evict lessee : vide Civil Procedure. Code, 1908, Section 100 ...572

Transfer of Property Act, (IV of 1882)-Sections 111(g) and 114-Provisions
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apply only te a case when suit is based on forfeiture : vide Civi
Procedure Code1908, Section 100 911

Urban Land (Ceiling and Regulation) Act (XXXIII of 1976)-Sections 6.
19, 20-Compulsory acquisition of land by Developmen
Authority-Agreement executed that-in lieu of cash compensa-
tion developed plots shall be given to the petitioner society who
is nominee of original holder—Authority refusing to handover the
agreement on the ground that ceiling proceedings are pendine
in respect of theland-Unjustified : vide Constitition of India, Articles
226, 227, and Urban Land (Ceiling and Regulation) Act, 1976, Sections
6, 19, 20-and Nagar Tatha Gram Nivesh Adhiniyam, M. P., 1973...159

Urban Land {Ceiling and Regulation) Act (XXXIII of 19'16)-Sectlon 19(1)(i)-
Development Authority is an authority within the meaning of Section
19(1)(i) of the Act, 1976-The provision of Ceiling Act 1976 wou.
not be applicable to the vacant land held by such Authority—Ceilins
proceeding pending—Even if such land held by the holder is declarec
excess of ceiling limits the authority would continue to hold the
land by virtue of proviso to sub-section (2) of Section 19 of the Act
: vide Constitution of India, Articles, 226, 227, and Urban Land (Ceilin
and Regulation) Act, 1976, Sections 6, 19, 20 and Nagar Tatha Gram Nivesh
Adhiniyam, M.P. 1973 ....159

Urban Land (Ceiling and Regulation) Act, (XXXIII oi 1976)-Sectior
33—Appellate Authority is provnded with plenary powers even to
dismiss an appeal under this provision for non-prosecution :
the appeals are to be decided expedltlously and appeals under
Section 33 have been expressly given short life : vide Constitutior
of India, Articles 14, 226 and 227 - } ...379

Usurious Loans Act (X of 1918), Section 21-A, and Contract Act, Indian
(IX of 1872), Sections 139, 141 and 176 and Banking Regulation
Act (X-of 1949), as amended in 1984, Section 21-A-Suit decided b
the Court after coming into force of Sectien 21-A of the Act—Sui
transaction cannet be re-opened on the ground thatrate of interes
is excessive—Security remained in possession of borrower as per
Hypothecation agreement—Crediter can either file a suit or proceec
against the security—Accounts were settled and acknewledged b
the borrower—No infirmity in the impugned judgment and decree—
Appeal failed : vide Civil Procedure Code 1908, Section 96 ...634

Vishwa Vidhyalaya Adhiniyam, M. P. (XXII of 1973)-Section 44(1),
Clause 12(3) of Statute 29-Opportunity of hearing though no
provided before passing any erder but the University authorities
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must observe principles of natural justice as their disciplinary
powers have been described as judicial or guasi-judicial : vide
Constitution of India, Article 226, Ravishankar University Act and
Vishwa Vidhyalaya Adhiniyam, M. P., 1973, Section 44, Clause 12 of
Statute 29 ) ) ...246

Vishwa Vidhyalaya Adhiniyam, M, P. (XXII of 1973)-Section S9-Bar to
any suit-Though cause of act on shown to have arisen prior to
coming into force of the Adhiniyam Trial Court justified in
dismissing the suit for want of jurisdiction-Plaintiff has a remedy
of moving the Kuladhipati for making reference of dispute~No
interference in impugned judgment called for : vide Civil
Procedure Code, 1908, Sections 96 and Order 14, Rule 2(2) ...457

Wealth Tax Act (XXVII of 1957)~Sections 2 (m) (ii), 4,5, & 27 (i)}--Reference
to High Court-Claim of exemption on the date raised on security
of fixed deposit receipt—In computing net wealth the debts secured
on or incurred in relation to property not taken into reckoning—Net:
wealth have to be excluded and deducted from the aggregate value
of net wealth—Assessee entitled to exemption in propaortion to the
exempted value of the assets or the property securing the debt.

COMMISSIONER OF WEALTH TAX, BHOPAL v. RAKESH
KUMAR AGARWAL; LL.R. (1992) M.P. . ...957

Words and Phrases :-

Defamation—News Paper publication-Item published in newspaper after.
verification through Police Station and public rumour-Word used
in news item is ""Studio Owner"-When the word referred to a group
the imputation and not to a particular individual the libel is not

" actionable-Pleading not showing that the news item was false-News
item flashed in the rumour para-Not directed at the plaintiff-Case
for defamation not made out : vide Civil Procedure Codel908,

~ Section 96 ..332

"F.LLR." in~Report of crime which is lodged in police station first
in order is the first information report : vide Criminal Procedure
Code, 1973, Sections 154, 161, 374(2) and Penal Code, Indian, 1869,
Section 302 ....113

"Held"-Expression held has wider connotation than 'owning'
ar 'possessing' : vide Constitution of India, Articles 226, 227, Urban
Land (Ceiling and Regulation) Act, 1976, Sections 6, 19, 20 and Nagar
Tatha Gram Nivesh Adhiniyam, M.P. 1973 ' ....159
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"Incidential thereto"-Implies a subordinate and subsidiary point concerning
principal point requiring attention while considering the main point
: vide Constitution of India, Articles 226, 227 and Industrial Disputes Act,
1947, Sections 10, 12 ...172

Interpretation of Statute—Any interpretation that may defeat the
intention of legislative should be avoided—Reference u/s 256(1)
answered upholding the order of I. T. O. and that of the Appellate
Assistant Commissioner : vide Income-tax Act, Indian, 1961,
Sections 2(7), 2(45), 5, 64(1)(ii1)), 139, 256(1) and Taxation Laws
(Amendment) Act, 1975 ....151

Natural Justice-Petitioner debarred from being appointed as examiner,
paper-setter, valuer of question paper etc. carrying emuneration
for a period of 5 years on the allegation of leakage of question
paper—Allegation casts slur and stigma-Enquiry report not
supplied to the petitioner through demanded-Principles of
natural justice violated as he could not exercise his right to de-
fence effectively-Impugned order quashed : vide Constitution of
India, Article 226, Ravi Shankar University Act and Vishwa Vldhyalaya
Adhiniyam, M. P., 1973 -Section 44, Clause 12 of Statute 29 ...246

"Publication'' in—Suit filed in which writ of summons issued and served
on the complainant amounts to publication: vide Criminal Procedure
Code, 1973 Sections 200, 204, 397, 401 and 482 and Penal Code, Indian, 1860,
Sections 499 and 500 ...60

"Rescue'’ in~Apart from dictionary meaning, is used in the sence of a Judge
'dissociating himself' or 'withdrawing himself' from a proceeding
and nothing more than that : vide Civil Procedure Code, 1908, Section
115 and Bhopal Gas Leakage Disaster (Processing of Claims) Act, 1985,
Section 3, Paragraphs 5(8), 10(3)(b) ...121

Workmen's Compensation Act (VIII of 1923)-Section 30— Appeal-
Appellant transport company-Deceased employed as conductor
proceeding in a jeep insured by the insurer for work of employer—
Not employed in connection with the motor vehicle insured-
Accident—-Death of conductor-Liability not covered by the
insurance policy.

MANAGING DIRECTOR, DRUG TRANSPORT CO. PVT. LTD,,
DURG v. COMMISSIONER OF WORKMEN'S COMPENSATION-
CUM-LABOUR COURT, DURG, L L. R. (1992) M. P. ...110



THE INDIAN LAW REPORTS
MADHYA PRADESH SERIES
MISCELLANEOUS PETITION

Before Mr. Justice Dr. T. N. Singh & Mr. Justice S.K. Dubey.
14 February, 1990

" BHASKAR SINGH RAGHUVANSHI .. Petitioner*
SR
HARVEERSINGH RAGHUWANSHI & ors. ...Respondents.

Constitution of India - Articles 226, 227 and Krishi Upaj Mandi Samiti
Adhiniyam, 1972(XXIV of 1973), Section 2(1)(b)—Election of Mandi
Samiti—FEligibility—Candidate has to be an ‘agriculturist’ within the
meaning of Section 2(1)(b)—Otherwise the very purpose of amend-
ing provision shall get frustrated—Returned candidate prima facie
involved in contractorship business—ITribunal committed an error
in everlooking the outstanding bills brought on record by the
petitioner—Finding of Tribunal perverse—Matter remanded to the
Tribunal for decision afresh.

The legislature has made a deliberate attempt to ensure that persons
whe are completely dependent for livelihood on agriculture should come in the
Mandi Samiti and should be eligible to contest election to the Mandi Samiti.
Indeed, traders and agriculturists are two components of thé Mandi Samiti and
if under the garb of agriculturist, other persons following other avocations are
included into Mandi Samiti, the whole purpose of the enactment would be
frustrated. It is necessary, therefore, for a person staking his claim to contest
election to a Mandi Samiti to establish that his livelihood was dependent only on
agriclutural produce and he did not depend on some other profession of
business, as held in Mahesh Kumar (supra). 1t is the complete involvement of
the person in the persuit of agriculture, that is contemplated under the new
definition and that 1s done to subserve the purpose of the enactment.

In the instant case, the Tribunal has not paid due consideration to the
amended definition and has still held that the respondent no. 1 was dependent
for his livelihood wholly on agriculture. The facts that he was engaged in
contract works-and some bills were due payable were found irrelevant to the
status claimed by him. If such a view is countenanced by the new definition and
that the finding of the Tribunal is perverse.

Mahesh Kumar v. Addl. Collector (1) ; followed.

* M. P No. 711 of 1987.
(1988 M. P.L. J. 6
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Bhaskar Singh Raghuvanshi v. Harveersingh Raghuwanshi, 1990
Abdul Rahiman's case (1) and Konappa Rudrappa's case (2); referred t
R. D: Jain for the petitioner.
R. A. Roman Dy Govt. Advocate for the respondents.
Cur. adv. vu
ORDER

The Order of the Court was delivered
S. K. DUBE J. - The Additional Collector, Guna, as Election Tribunal under
M.P. Krishi Upaj Mandi Samiti Adhiniyam, 1973 has passed the impugned orde;
Annexure P-1. By that order, he has dismissed the election petition, holding tha
respondent no. 1 Harveersingh Raghuvanshi was an "Agriculturist” within the mean
ing of the term defined in section 2(1) (b) of the M. P Krishi Upaj Mandi Adhiniyam
1973 (for short "the Adhiniyam"). -

Shri Jain, who appears for the petitioner, has challenged the finding of th
Tribunal, submitting that the finding is perverse and is contrary to the amend
definition of the term, which came on the statute book in the year 1985 from 25.7.85
The Election in the instant case was held in October, 1985. There is definite
substantiai force in the contention pressed by Shri Jain as suport for that to be rea
in a D. B. Decision of this Court in Mahesh Kumar v. Addl. Collector i
Counsel's reliance on two decisions of the Apex Court in the case of Abdul Rahime.
case (4) and Konappa Rudrappa's case (supra) is well conceived and relevan

We are in complete agreement with the view expressed in Mahesh Kuma
(supra) that the amended definition has a definite purpose. The legislature has ma
a deliberate attempt to ensure that persons who are completely dependent
livelihood on agriculture should come in the Mandi Samiti and should be eligible f
contest election to the Mandi Samiti. Indeed, traders and agriculturists are twe
components of the Mandi Samiti and if under the garb of agriculturist, other persc
following other avocations are included in to Mandi Samiti, the whole purpose o
the enactment would be frustrated. It is necessary, therefore, for a person staking .
claim to contest election to a Mandi Samiti to establish that his livelihood wa
dependent only on agricultural produce and he did not depend on some othe
profession or business, as held in Mahesh Kumar's case (supra). It is the complete
involvement ofthe person in the persuit of agriculture, that is contemplated unc
the new definition and that is done to subserve the purpose of the enactment.

(1)A. LR 1969 §.C. 302. (2) A. L R, 1969 S. C. 447.
() 1988 M.P. L. L 6 (4)A. L R. 1988 8. C. 302
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In the instant case, the Tribunal has not paid due consideration to the amended
definition and has still held that the respondent no. 1 was dependent for his liveli-
hood wholly on agriculture. The facts that he was engaged in contract works and
some bills were due payable were found irrelevant to the status claimed by him. We
do'not think, if such a view is countenanced by the new definition and we are of the
opinion that the finding of the Tribunal is perverse.

It is submitted by Shri Jain that the petitioner and the respondent no. 1 were
only two candidates and as such under Rule 44(c) of the Relevant Rules framed
under the Adhiniyam, the petitioner had to be declared elected. We do not think that
we should express any opinion in that regard because the matter has to be reconsid-
ered into by the Tribunal.

For the reasons aforesaid, the impugned order Annexure P-1 is quashed.
Parties shall be re-heard and a fresh decision in the election petition of the petitioner
shall be rendered within 2 weeks of their appearance. Counsel agree to appear
before the Election Tribunal (Additional Collector) on 5th of March, 1990.

The petition succeeds to the extent aforementioned. Howevér, we make no
order as to costs. Security amount, if any, in deposit shall be returned to the

petitioner.
Petition party allowed.
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4 THE INDIAN LAW REPORTS (1992
MISCELLANEOUS PETITION

-

Before Mr. Justice P. C. Pathak and Mr. Justice S. K. Seth.

30 May, 1990
SHARAD DADU ..Petitioner*
V.
DTSTRICT MAGISTRATE, BHOPAL and another. ...Respondents.

Constitution of India, Articles 22, 226, 227 and National Security Act (LXV o
1980), Sections 3(2), 3(3), 11, 12, 13 and 15 — Writ Petition --Preventiv.
detention under the Act for a period of twelve months confirmed by the
appropriate Government/State Govt. on advice of the Advisory Board -
Section 15 — Temporary release of detenue on parole has to fail withir
the period of detention already fixed — Article 22—CQOrder extending th:
period of detention as a result of parole—Unconstitutional—State Gov
is left with no such power under the Act—Sections 12, 13—Preventior
detention is distinct for punitive detention—Underlying object is to pre-
vent detenue from activities prejudicial to the maintenance of public
order and not to punish him - Impugned order quashed.

Now, it is apparent that since the National Security Act is a law providin
for 'preventive detention' as permitted by Clauses (4) to (7) of Article 22 of the
Constitution, jts provisions-are to be read subject to and in the light of the safe-
guards against their possible misuse contained in the said clauses and the other
provisions of the constitution.

. Once a detention order passed against any person under sub-sec. (2) o:
Section 3 of the National Security Act is confirmed by the appropriate Governmen
under sub-sec. (1) of Section 12, and his detention is consequently directed by the
said Government to be continued for such period of twelve months from the date o:
his detention as prescribed under section 13, it 1. e. the said Government is thereat-
ter left with no power to extent the detention of the said person beyond the perioc
already fixed by it in the manuer as aforesaid under sub-sec (1) of Sec. 12 reac
with Section 13 of the Act.

The period of temporary release, if any, granted to such personu/s 15 hi
to fall within the period of detention already fixed in respect of him as aforesaic
under sub-sec (1) of sec. 12 read with sec. 13 of the Act and there is no warrant for
adding the same to that period.

* M. P. No. 313 of 1990.
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State of Punjab v. Sukhpal Singh (1), Kubicdarusz v. Union of  In-
dia and others (2), M/s Raval and Co. v. K. G. Ramchandran (3) and M.
Michael Vijay Kumar v. State of Andhra Pradesh (4); followed.

‘ Gujrat v. Adam Kasam (5), Poonam Lata v. M.L. Wadhawan (6)
‘and Pushpadevi v. M. L. Wadhawar (7), distinguished.

S. C. Datt for the petitioner

A. §. Jha for the respondents.
Cur. adv vult.

ORDER

The Order of the Court was delivered - by
S. K. SETH, J. - The District Magistrate, Bhopal in exercise of powers vested
in him under Sub-section (2) read with Sub-section (3) of Section 3 of the
National Security Act, 1980, made an order of detention dated 15.10.1988
against one Kishore Dadu son of Thakur Dadu, aged 21 years, /o MACT
Hostel No. 6, Bhopal on the ground that it was necessary to do so with a view
to preventing the said person from acting in any manner prejudicial to the
maintenance of public order. In execution of the said order, the said person was
taken into custody and lodged in the central Jail, Bhopal on 18.11 1988.
Thereafter, on the basis of the advice of the Advisory Board, the detention
order passed against the said detenu was confirmed by the State Government
under sub-section (1) of Sec. 12 of the Act vide its order dated 6. 1. 1989. It
was specified in its confirmatory order that the detention of the detenue would
continue for a period of twelve months from the date of his detention 1. e. upto
17 11 1989.

During the period of detention, the State Government, in exercise of its
powers u/s 15 of the Act, directed the temporary release of the detenue for a
total period of nine months vide crders dated 14 3 . 1989, 12.6.1989 and
8.9.1989 passed by it from time to time. Under the last of the said orders i.e.
one dated 8.9 1989 the detenue was directed to report back to the Supdt.,
Central Jail, Bhopal after the expiry of the period of his temporary release on
16.12.1989. Thereafter, a further order was passed by the State Government

(1) (1990) 1 §. C. C. 35 (2) (1990) 1 S. C. C. 568
GJA LR 1974 S C. 818 (4) 1987 Cr. L. J. 467

(5) A L R 1981 S. C. 2005 (6) A I R. 1987 S. C. 1383
(DA LR 1987 8. C. 1748
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on 30.11.1989 informing the detenu that as a result of his nine months release
on parole as aforesaid, the figure of 17.11.1989 mentioned in the confirmaton
order dated 6.1 1989 would stand modified and substituted by the figure «
16.8.1990 i. e. in other words, his detention under the detention order 1
question would continue upto 16.8.1990 instead of 17.11.1989. It is the legalit
and constitutional validity of the order dated 30.11.1989 passed by the State
Government, extending the period of detention upto '16.8.1990" in place ¢
17.11.1989', by adding to the original period of twelve months a further perioc
of nine months during which he had been temporarily released u/s 15 of the'
Act, which is challenged on behalf of the detenu in this petition for the issue o
a writ of habeas corpus filed by his cousin.

Now, it is apparent that since the National Security Act is a law;
* providing for 'preventive detention’ as permitted by Clauses @) to (7) of Article
22 of the Constitution, its provisions are to be read subject to and in the light o
the safe-guards against their possible misuse contained in the said clauses a
the other provisions of the Constitution. Before proceeding to deal with the
question arising for consideration in the petition, it is convenient to have a loo.
at the relevant provisions of the Act. It is sub-section (2) of Section 3 of the:
Act which confers powers to make a preventive order of detention on the
appropriate Government. The said sub-section reads as follows : “The Centra
Government or the State Government may, if satisfied with respect to any person
that with a view to preventing him from acting in any manner prejudicial to the
security of the State or from ‘acting in any manner prejudicial to the maintenance
of public order or from acting in any manner prejudicial to the maintenance o
supplies and service essential to the community it is necessary so to do, make
an order directing that such person be detained. "Sub-section (3) of Section :
of the Act provides for conferment of power upon District Magistrates or
Commissioners of Police to make orders of detention under Sub-Section (2) o
Section 3 under certain circumstances and subject to certain conditions.

The provisions with regard to the maximum period for which an
person may be detained under the provisions of the Act are contained i
Section 13 of'the Act. The said Section is preceded by Sections 11 and 12
Consistent with the constitutional safe-guard provided by Clause (4) of Ar-
ticle 22 of the Constitution, Section 11 of the Act requires the Advison
Board to submit its opinion as to whether there is sufficient cause for the -
detention of the person concerned to the appropriate Government within -
seven weeks from the date of detention of the said person. Thereafter, sub- section
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(1) of Sec. 12 provides that in any case where the Advisory Board has
reported that there is, in its opinion, sufficient cause for the detention of a
person, the appropriate Government may confirm the detention order and
continue the detention of the person concerned for such period as it thinks fit
(emphasis supplied). As stated earlier, the provisions with regard to the
maximum period for which such person may-be detained are contained in
Section 13 of the Act. In the said regard, therefore, Section 12 is controlled by
Section 13. Section 13 reads as follows: " The maximum period for which any
person may be detained in pursuance of any detention order which has been
confirmed under Section 12 shall be twelve months from the date of detention."
(emphasis supplied).

The only other section of the Act ‘which is relevant for our present
purpose is Section 15. Unlike Section 13, which deals with the maximum pe-
riod for which any person may be detained in pursuance of a detention order,
Section 15 has for jts subject matter 'temporary release' of any person detained
in pursuance of a detention order. Section 15 reads as follows : " 15.
Temporary release of persons detained. - (1) The appropriate Government may,
at any time, direct that any person detained in pursuance of a detention order
may be released for any specified period either without conditions or upon such
conditions specified in the direction as that person accepts, and may, at any
time, cancel his release. (2) In directing the release of any person under
sub-section (1), the appropriate Government may require him to enter into a
bond with or without sureties for the due-observance of the conditions specified
in the direction. (3) Any person released under sub-section (1) shall surrender
himself at the time and place, and to the authority, specificu i wie order  di-
recting his release or cancelling his rclease, as the case may be. (4) If any
person fails without sufficient cause to surrender himself in the manner specified
in sub-section (3), he shall be punishable with imprisonment for a term which
may extend to two years, or'with fine, or with both. (5) If any person released
under sub-section (1) fails to fulfil any of the conditions imposed upon him
under the said sub-section or in the bond entered into by him, the bond shall be
declared to be forfeited and any person bound thereby shall be liable to pay the
penalty thereof. "

In the light of the above said statutory provisions of the National
Security Act, the question which arises for determination in the present writ
petition is whether once a detention order passed against any person under
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Sub-section (2) of Sec.3 of the Act is confirmed by the appropriate Government
under Sub-section (1) of Section 12, and his detention is consequently directed
by the said Government to be continued for such period as it thinks fit, subject
to the maximum. period .of twele months from the date of his detention as  pre-
scribed under Section 13, it is within its power later on to extend the original
period of detention fixed in the manner as aforesaid on the ground that since
during the period of such detention he was granted the benefit of being
temporarily released for a certain period under Section 15 of the Act the period
of his such release is liable to be added to his said period of detention ?

In our opinion, bearing in mind the nature and object of preventive
detention, as permitted by Clauses (4) to (7) of the Constitution, and as finding its
manifestation in the relevant provisions of the Act in question i.e. the National
Security Act, the answer to the above said question has to be clearly in the
negative. In other words, in our opinion, once a detention order passed against
any person under sub-section-(2) of Section 3 is confirmed by the appropriate
Government under Sub-section (1) of Section 12, and his detention is conse-
quently directed by the said Government for such period as it thinks fit, subject to
the maximum period of twelve months from the date of his detention as pre-
scribed under Section 13, it i.e. the said Government is thereafier left with no
power to extend the detention of the said person beyond the period already fixed
by it in the manner as aforesaid under Sub-section (1) of Section 12 read with
Section 13. In our opinion, as per its very natire, the period of temporary release,
if any, granted to such person under Sec. 15 of the Act, has to fall within the
period of detention already fixed in respect of him as aforesaid under Sub-section
(1) of Section 12 read with Sec.13 and there is no warrant in any provision of the
Act for adding the same to that period.

In the above connection, in our opinion, it is of utmost importance to
bear in mind the vital distinction between the preventive detention on one
hand and the punitive detention i.e. sentence of imprisonment under the
criminal law on the other. While in the case of punitive detention the person
concerned is detained by way of punishment after being found guilty of wrong
doing where he has the fullest opportunity to defend himself, the preventive
detention is not by way of punishment at all but is intended to prevent a
person from indulging in any conduct injurious to the society or prejudicial to
the maintenance of public order, etc. The preventive detention is taken recourse
to by way of a precautionary measure. The object is not to punish a
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man for having done some thing but to intercept him before he does it and to
prevent him from doing it. In the case of such detention, no offence is proved,
nor any charge is formulated. It is without any trial and the justification for it is
suspicion or reasonable probability and not criminal conviction which can only
be warranted by legal evidence. ( See, apart from old cases, two recent
decisions of the Supreme Court in State of Punjab v. Sukhpal Singh (1) and
Kubicdarusz v. Union of India and others (2).

It follows from the above said distinction between the preventive detention
and the punitive detention that while in the case of punitive detention the
purpose underlying the sentence awarded under the criminal law is to punish
the offender, in the case of preventive detention the object underlying detention
under the preventive law is to ensure that the detenu is prevented. from
continuing his activities which are injurious to the society or prejudicial to the
maintenance of public order, etc. Thus, while in the case of the former, the
emphasts is on the point that the full period of sentence is undergone by the
person convicted of an offence, in the case of the latter, the emphasis is on the
point that certain time-limit upto which a detenu has to be detained is fixed so
that upto that point of time he would not be in a position to carry on his
activities which are injurious to the society of prejudicial to the maintenance of
public order, etc. ~

L B p

Needless to say, the National Security Act being a preventive detention
law, its relevant provisionsi.e. Sub-sec. (1) of Sec. 12 read with Sec. 13 on one
side and Section 15 on the other have to be interpreted in the light of the vital
distinction between the preventive detention and the punitive detention. Thus, it is
clear that when it is-provided in Sub-sec. (1) of Sec. 12 that in any case where the
detention order is confirmed by the appropriate Government it may continue the
detention of the person concerned for such period as it thinks fit, and it is further
provided in sec. 13 that the maximum period for which any person may be detained
in pursuance of'a detention order which has béen confirmed u/s 12 shall be twelve
months from the date of detention, the intention behind the award of such detention
to the person concerned Sub-section (1) of sec. 12 read with sec. 13 is not to
punish him or to make him undergo the full period of detention, but only to ensure
that he is prevented from continuing his activities which are injurious to the society
or prejudicial to the maintenance of public order etc. and for the said purpose
certain time-limit is fixed upto which he has to be detained so that he would not be
ina position to carry on such activities.

(1) (1990) 1 SCC 35. (2) (1950) 1 SCC 568.
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f G . 5 s £ . ‘
In our opinion, bearing in mind the vital distinction between the

preventive detention and the punitive detention as explained earlier, and the
intention behind the enactment of sub-section (1) of Sec. 12 read with Sec. 13
of the preventive law in question i.e. the National Security Act as pointed out
above, it is not difficult to understand as to why merely because in the case of
punitive detention under the criminal law there exists a rule in the matter
relating to grant of temporary release to the effect that the period spent on
parole shall not be counted as a part of sentence of imprisonment awarded to a
person found guilty of an offence, there is any need or justification for employ-
ers the existence of any such rule in the case of preventive detention under the
National Security Act in so far as the matter relating to grant of temporary
release dealt with in Section 15 of the said Act i1s concerned. As per its basic
nature, the period of detention awarded to a detenu under Sub-sec. (1) of
Section 12 read with Sec. 13 of the Act does not amount-to a 'sentence' or
'punishment’. 1t is, therefore, apparent that in the event of he being granted the
benefit of temporary release for any period under section 15 of the Act, there
arises no question of he being made to complete his 'full sentence' later on by
excluding the period of such temporary release from the ‘period of detention
awarded to him. '

It is a matter of satisfaction to us that the view expressed by us
hereinabove finds support from the decision of a Division Bench of the Andhra
Pradesh High Court (presided over by K. Bhaskaran, CJ) in M. Michael Vijaya
Kumar v. State of Andhra Pradesh (1). It has been stated by the Division in
para 6 of its decision as follows: " Having given our anxious thought to the
scheme of the Penal Code and the Criminal Procedure Code on the one hand
and the preventive detention laws on the other, we are of the opinion that what
is laid down by the Rule with respect to the parole vis-a-vis the sentence would
not be applicable to the detention under the provisions of the preventive
detention laws in the absence of provisions express or inferable by necessary
implication, to that effect." Again, in para 8 of its decision, the Division Bench
has observed as follows: " When there is no provision in the National Security
Act, which specifically or by necessary implication lays down that the period of
temporary release shall not be counted as part of the period of detention, there
is no justification for reading into the section such a clause. In fact, the other
things being equal, the Court should be inclined to interpret the provision in
favour of the detenu, rather than in favour of the detaining authority." Needless
to say, both the above said observations made by the Division Bench of the

B

(1) 1987 Cri. LI 467
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sub-section (6) of Sec. 12.of the COFEPOSA Act contained in Section 15 of the
National Secunty Act, we are justified in taking the view that as there is no
provision in the National Secunty Act, which specifically or by necegsary
implication lays down that the period of temporary release shall not be counted
as part of the period of detention, there is no justification for readmg into the
Section (Section 15) such a provision. While accepting the said view, we rely
on the salutary principle enunciated by the Supreme Court in M/s Raval and
Co. vs. K.G.Ramachandran (1) to the effect that any general observation made
by the Supreme Court cannot apply in interpreting the provxsxons of an Act
unless the Court has applied its mind to and analysed the provisions of that
particular Act.

For the reasons stated above we are of the opinion that once a
detention order passed against any person under Sub-section (2).of Section 3
-of the National Securify Act is confirmed by the appropriate Government under

Sub-sec. (1) of Section 12, and hi$ detention is consequently directed by-the
* said Govemmemwbeoonnmed for such period as it thinks fit,'subject to the-
mammmnpenod of twelve months from the date of his detention as prescribed
under Section 13, it ie. thesaxdGovemmanxstherwﬁerleﬁmthnopowerto
extend the detention of the said person beyond the period already fixed by it in
the manner as afgresaid under Sub-sec. (1) of Sec. 12 read with Section 13 of
the Act. In our opinion, as per its very natirre, the period of temporary release,.
if any, granted to such person u/s 15 has to fall within the period of detention
already fixed in respect of him as aforesaid under Sub-sec. (1) of Sec. 12 read
with Sec. 13 of the Act and there is no warrant for adding the same to that
petiod.

Consequemly, wgallowthepeﬁﬁon‘and quash the order dated 30.11.1989
passed by the State Government extending the period of detention of detenu
Kishore Dadu upto 16.8.1990 in place of 17.11.1989, by addigg to the original
period of 12 months a further period of 9 months during which he had been
temporarily released under Sec.15 of the Act. The period of detention of the said
" detenu having already expired on 17.11. 1989 we direct that he shall bé released
forthwith unless requlred to.be detained in connection-with any other matter.
,Peizlzon aIlawed .

cernoanmos

(1) AlR 1974 8C 818 - a
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MISCELLANEOUS PETITION

________

Before Mr. Justice S. K. Dubey

7 June 1990
KAILASH NARAYAN SHARMA ...Petitioner*
V. : .
MPSRTC. &ors. ...Respondents.

Constitution of India, Articles 14, 226, Road Transport Corporation Act (LXIV
of 1950), Section 45, State Road Transport Corporation Employees
Service Regulations, M.P., 1960, Regulation 59 and Industrial
Relations Act, M.P. (XXVII of 1960), Sections 31, 61— Retirement of
petitioner at the age of superannuation of 58 years of age on the basis
of wrong entry of date of birth-Qbjection of petitioner accepted on
.the basis of High School Certificate—Order of retirement withdrawn by
the Respondents/Corporation-Vigilance conducted without giving-
opportunily to the petitioner unilaterally—Petitioner again retired on
the basis of date of birth shown in earlier Gradation list already
superceded by subsequent gradation list of 1984 and 1989-Order of
retirement is violative of Arficle 14 of the Constitution~Order of
retirement quashed —Alternative remedy~—Petitioner Depot Manager—
When facts are clean and undisputed plea of alternative remedy should
not ‘be accepted as ban to writ jurisdiction on face of controversy as to
whether his application under section 31 or 61 of the M.PLR. Act 1960
would tenable-Civil Procedure Code, 1908-Section 80-Notice before
Jiling writ—Not necessary especially when petitioner is not seeking
enforcement of private rights or contractual obligations.

The petitioner's date of birth in service book as well as in the two gradation
lists published in the year 1984 and 1989, was shown by the Corporation as
15.8.1934. The petitioner was also rof served with any notice about the
interpolation or correction of the date of biipa in'the service Book. The Corporation
had from their own conduct as well as frori#the entries in the two gradation lists
published in the year 1984 and 1989 has accepted the date of birth of the petitioner
as 15.8.1934, on the basis of High School Certificate.

On the basis of the report of Vigilance cell no enquiry was held against the
petitioner and the petitioner was not afforded any opportunity of hearing regarding
the change of date of birth. Admittedly, the date ofbirth from 15.8.34t0 1.6.31 was

* M.P. No. 751/1990
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changed for the purpose of retirement unilaterally and arbitrarily. which involved
civil consequences. It is also not in dispute that even the report of the vigilance cell
was not supplied to the petitioner enabling him to make any representation.

The plea of alternative remedy specially where it is also disputed whether
an application under sections 31 and 61 of the MPIR Act would be tenable before
the Labour Court or not and as the petitioner, being a Depot Manager, will not fall
within the definition of an employee under section 2(13) of the MPIR Act, the
petition of the petitioner cannot be thrown out and when the facts are clear and there
1s no dispute in the facts narrated above, the petitioner cannot be directed to face
the litigation for years together.

For the absence of notice for demand of justice the petition cannot be thrown,
particularly when a petition is not for enforcement of any private right or contractual
obligation. The claim of the petitioner is against the action of-the respondent
Corporation, which 1s neither fair nor just,-and'is violative of Article 14 of the
Constitution.

Article 226 is meant for doing justice between the parties. The Courts pri-
marily are meant to do justice and do justice and substantial justice between the
parties by deciding substantial rights of the parties. Technical pleas should not come
in the way where the facts are not in dispute.

Ram and Shyam Company v State of Haryana (1), The Madras Port
Trust v. Hymanshuy International (2), State of Orissa v. Dr. (Miss) Binapani Dei
(3), Sarjoo Prasad v. General Manager (4) and Brijwasi Lal Shrivastava v
State of M.P. & anr. (5) ; relied on.

State of Assam v. Prasad Deka (6), P. Nagmuni v. Govt. of A.P. & anor:
(7, G.M.(Marketing) H.F. Corpn. of India Ltd. v. Subodh Chandra (8) and
Makaradhwajv State of M.P. (9) ; distinguished.
Chhitarlal Bhartiv. Ujj=¢€/funicipal Corpn. (10)-and Krishnapal Singh
Bhadoriyav. State & anr. (l:fq. S‘foerred to.
Sachindra Dwivedi for the petitioner.
N. P. Mittal and R. D. Jain for the responderits.
Cur. adv. vult.
(1) 1985(3) S.C.C.267 (2) ALR 1979 S.C. 1144 () ALR 1967 S.C.1269
(4) ALR. 1981 S.C.1481  (5) M.P. No. 133/1984, decided on 25.1.88=1988 C.C.L.J.Note 66

(6) (1970)3 S. C. C. 624  (7) ALR. 1981 S.C. 864  (8) ALR. 1988 5.C. 701 (9) 1974 J.LL 71
(10) 1989(I) M.E.W.N. Note 10 (11) M.P. No. 36 of 1981, decided on 7.10.1985
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ORDER

S. K. Dusty, J. - By this petition under Article 226 of the Constitution of
India, the petitioner has challenged the order dated 4.5.1990, passed by the
General Manager, M.P. State Road Transport Corporation, Bhopal (for short,
"Corporation") retiring the petitioner from S5th, May 1990.

Brief facts leading to this petition may be stated as under. The petitioner
joined his service on 1.10.1949, as Conductor. The petitioner, because of his
hard work during the service career, was promoted from time to time and at the
time of his retirement, was working as In-Charge Depot Manager/Traffic
Superintendent, at Gwalior Depot of the Corporation. It is further averred by
the petitioner that he was holding the post in the managerial capacity and had a
right and power to appoint and dismiss the employees working under him, i.e.
conductors, drivers etc. The petitioner averred that his date of birth as recorded
in the records of the Corporation is 15th August, 1934. This date of birth was
accepted and entered by the Corporation in the service Book (Annexure P-7).
Thereafter, on 1.4.1984 a seniority list (Annexure P-5) of Traffic
Superintendents was published by the Corporation, under the signatures of Chief
Personal Officer of the Corporation. In that list (Annexure P-5.), at Item No.
41 (page 3), petitioner's name finds place. In column 3 thereof; his date of birth
is shown as 15.8.34. In seniority list of Traffic Superintendents (Annexure P-7)
as on 1.4.89, published by the Chief Personal Officer, on 18.10.89, at Item 18,
the petitioner's date of birth was also shown as 15.8.34. This seniority list was
provisional and objections were called for. No one, however, preferred any
objection about his seniority or the date of birth, as recorded therein within the
time prescribed. According to the date of birth accepted and recorded in the
service records of the petitioner he could not have been retired before attaining
the age of superannuation, i.e. 58 years on 15.8.1992. Regulation 59 of the
Madhya Pradesh State Road Transport Corporation Employees Service
Regulations framed under section 45 of the Road Transport Corporation Act,
1950, provides the age of superannuation as 58 years. Initially, on the basis of a
wrong entry, the petitioner was retired vide Annexure 1, dated 29.1.82 on
15.2.82. The petitioner objected and submitted his High School Certificate,
wherein his age is entered as 15th August 1934, On this representation, the
Divisional Manager recommended the case of the petitioner and forwarded his
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case vide Annexure - 3, dated 5.2.1982, On this representation, vifde Annexure-
4, dated 7.4.1982, petitioner's order of retirement was withdrawn by the
Corporation. The petitioner, therefore, submits that the Corporation having
accepted and recorded his date of birth as 15.8 34, cannot capriciously,
arbitrarily and without affording him an opportunity and without holding any
enquiry, unilaterally change his date of birth so as to retire him prematurely.

In response to the notice, the Corporation appeared and filed the reply
of the ad-interim application on 17.5.1990, when learned counsel for the
parties submitted that instead of hearing on 1. A.No. I-90 for issuance of
ad-interim writ, the matter may be heard finally and disposed of during
vacation. As such at the request of the parties, the case was listed for final
bearing on 28.5 1990. On 28.5.1990, arguments were partly heard and later on
arguments were concluded on 31 5 1990. The {lorporation did not chose to file
return to the petition but was satisfied by the reply filed by it i response to the
notirce for ad-interim writ.

Ir reply, a preliminary objection was raised that the petitioner being an
employee as defined under section 2(13) of the M.P Industral Relations Act
(for short MPIRA"), alternative effecious remedy is available to the petitioner
and hence the petition is not maintainable. in a claim under the MPIRA
disputed questions can be agitated and not in the petition under Article 226 of
the Constitution. On merits, it was submitted that the petitioner bemng conductor -
at the time of entry 1n the service, and having represented himself as 2 major at
that time. got the employment. Having thus taken advantage, the petitioner is
now estopped to say that his date of birth at the time of initial employment was
the same and that he was aged about 15'% years at that time. It was also
contended that intially the date of birth entered was 15 8.1924 However, as
the original service book of the petitioner was found removed under suspicious
circumstances, and another service book (Annexure - 7 ) was prepared in the
year 1980. In that too, there are cuttings and over-writings at 3 places. The
date of birth in the service book of the petitioner was changed from 1.6.31 to
1.6.34 and then from 1.6.31 to 15.8.34. On the report of the vigilance cell, the
correct date of birth of the petitioner was found to be 15.8.1924. In the
gradation list as on 1.1.1977 issued under the signatures of Chief Personal
Officer (Annexure R-1), the petitioner's date of birth is shown as 1.6.1931. Simi-

arly in another gradation list of Traffic Supervisors Grade I - (Annexure R-2)
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at item No. 30, petitioner's date of birth is recorded as 1.6.1931. Genera
Manager's order dated 3.8.1972 (Annexure R-3) is also produced by the
Corporation to show that a policy decision was taken in the matter that no
representation should be entertained in any case and the date of birth which has
once been entered in the service record on the basis of the documents furnishex
by the ‘employee at the time of his initial appointment, should be taken as fina
for all purposes. Therefore, it was contended that the petitioner is not entitled to
any relief.

It was further contended that the petitioner could not have been em-
ployed in his minority age as a conductor m view of Rule §7(f) of the M P
Motor Vehicles Rules, 1949 (Samvat 2006). During the course of arguments.
Shri Mittal. learned counsel for the respondent Corporation also produced a
note sheet singed by the Chief Personal Officer, dated 2.3.1982, wherein rep-
resentation of the petitioner against the order of carlier retirement, datec
29 1.1982 (Annexure 1) was cousidered on the basis of High Schoo
Certifivate The C.P.O. made a note therein that if we accept the date of birth
on the basis of High School Certificate, the petitioner should have joine«
services at the age of 14 or 15 years. It was also stated that in the fina
gradation lists issued on 27 1 1978, petitioner's date of birth is recorded as
1.6 1931. it s noted that all thus makes confusion. Therefore, the C.P.O. opmex
that actual date of birth should be as 1.6.31 and not 15.8.34. It.is noteworths
that in th: reply filed this stand is not taken. During the course of agruments or
in the replv no matenal was placed by the Corporation to show that on wha
material 1.6.31, the date of birth of the petitioner was entered. Even after
conclusion of the agrumeats, time was granted to the Corporation to show that
on what material this entry was made and whether this decision was ever
communicated to the petitioner, but the corporation did not place any record to
that effect

Shri Sachindra Dwivedi, learned counsel for the petitioner controvertec
the allegations. To support the case of the petitioner and to controvert the facis
in reply, he also filed i application for bringing necessary facts on record
order to clarify the confusion and mis—statements made by the responden
Corporation. In this application, it was emphatically denied that the pétitioner.
falls within the definition of employee as contemplated under section 2(13) o
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the MPIR Act. To support his contention, certain orders, i.e./ Annexures A B,C,D
and E were filed to domenstrate that the petitioner was acting as Depot Manager
and was comipetent to appoint or take disciplinary action. In this application it was
submitted that the petitioner's signature in the service book appears only at one
place, where his date of birth is recorded as 15.8.34 and not at other places.
Thereafter, after accepting the date of birth as 15.8.34; two gradation lists were
published in the year 1984 and 1989, superseding the earlier lists published in
the year 1977 and 1988, (Annexures R-1 and R-2). In para 6, the petitioner
contended that though the petitioner was.minor at the time of his appointment,
his date of birth cannot be changed and at the most that order of appointment
would be irregular or invalid. It was also pointed out that the petitioner had
never a conductor’s licence during his minority. Moreover, the petitioner affirmed
on oath that the incumbents mentioned at serial Nos. 47, 167 and 224 in
Annexure F were minors. The gradation list as on 1.4.89 (Annexure F) shows
that some incumbents at the time of entry in service though were minors joined
as conductors. It was also affirmed on oath that vide Annexures P-5 and P - 6,
the two gradation lists, at serial Nos. 20, 22, 65, 73 and 102 of Annexure-5
and serial Nos. 3 and 37 of Annexure-6 and serial Nos.10 and 30 of Annexure
R-1 and serial Nos. 9, 29, 32, 52, 57, 69, 70, 86, 91 and 97 of Annexure
R-2 were appointed during the period of minority and most of them were
conductors. To this submission also, the respondent Corporation was granted
time to file counter reply, though the arguments were. concluded, but the
respondents did not file any reply or placed any material to controvert the facts
as alleged.

In the background of these facts, the preliminary objection of the learned
counsel for the respondent that the petitioner has an alternative efficacious
remedy by approaching the Labour Court has to be considered first.
Indisputably, the petitioner was never informed after the acceptance of his
representation at the time of withdrawal of his earlier retirement order, regarding
change in the date of birth from 15.8.24 to 1.6.31. On the other hand, the
petitioner's date of birth in service book as well as in the two gradation lists
published in the year 1984 and 1989, was shown by the Corporation as
15.8.1934. The petitioner was also not served with any notice about the
interpolation or correction of the date of birth in the service Book. The
Corporation had from their own conduct as well as from the entries in the two
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gradation lists published .in the year 1984 and 1989 has accepted the date of
birth of the petitioner as,.15.8.1934, on the basis of High School Certificate,
Annexure -2, issued on 20th June, 1962. 1t is also not in dispute that before
taking action and passing the impugned order of retirement on the basis of the
date of birth as entered in the earlier gradation lists as 1.6.31, which were
superseded by the later gradation lists of 1984 and 1989, any notice was served.
On the basis of the report of Vigilance cell no enquiry was held against the
petitioner and the petitioner was not afforded any opportunity of hearing
regarding the change of date of birth. Admittedly, the date of birth from 15.8.34
to 1.6.31 was changed for the purpose of retirement unilaterally and arbitrarily,
which involved civil consequences. It is also not in dispute that even the report
of the Vigilance cell was not supplied to the pent:oner enablmg hin to make any
representation.

In this back-drop, the plea of alternative remedy especially where it is
also disputed whether an application under Sections 31 and 61 of the MPIR
Act would be tenable hefore the Labour Court or not and as the petitioner,
being a Depot Manager; will not fall within the definition of an employee under
section 2(13) of the MPIR Act, the petition of the petitioner cannot be thrown
out and when the facts are clear and there is no dispute in the facts narrated
above, the petitioner cannot be directed to face the litigation for years together.

The rule which requires the exhaustion of altemative remedy is a rule of
convenience and discretion a self imposed restraint on the Court, rather than a
rule of law. It does not oust the jurisdiction of the Court. Where an order
complained against is alleged to be illegal or invalid, as being contrary to law, a
petition at the instance of a person adversely affected by it, would lie to the
High Court under Article 226 and such a petition cannot be rejected on this
ground alone and has to be judged in the particular facts and circumstances of
the case. See Ram and Shyam Company v. State of Haryana (1). Looking to
the facts and circumstances in this case. I am of the opinion, that the petition of
the petitioner cannét be thrown out on the ground of exhaustion of alternative
remedy, even if it is available to the petitioner.

Petition can also not be dismissed on the ground that 't involved
disputed question of facts. As to facts, which have come on record there is no
dispute regarding last entry of date of birth as 15.8.34 and the petitioner was

(1) 1985 (3) SCC 267.
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continued in service by withdrawing. the earlier order of retirement, passed
in the year 1982.

The Corporation respondent having accepted the last entries, if wanted
to go back on its earlier entry,.i.e. 1.6.31, it was bound to hold an enquiry and
afford an opportunity to the petitioner. Without doing that could not have
unilaterally changed the date of birth of the petitioner. Reliance of the learned
counsel for the petitioner on the decisions of the Apex Court in Stafe of Orissa
v. Dr. (Miss) Binapani Dei (1) and Sarjoo Prasad v. General Manager (),
is well founded. In case of Dr. (Miss) Binapani (supra), the Apex Court has
held that even where the facts are disputed in a petition under Article 226, the
High Court can in appropriate cases exercise its discretion and entertain the
petition. In that case also the petitioner was retired prematurely on a certain
disputed date of birth and the date of birth was altered unilaterally on the -
report of the Enquiry Officer whereby the petitioner suffered in that case civil
consequences. It was held the order passed was in violation of principles of
natural justice and the order was struck down as it was against the principles of
natural justice. In case of Sarjoo Prasad (supra) the Apex Court held that
when once the date of birth was altered by the -employer, after accepting it and
without giving any apportunity to him, to the disadvantage of the employee, by
an administrative order it cannot be changed because that administrative order
involves civil consequences. ’

Coming to the contention of the learned counsel for the respondent that
the petitioner having taken advantage of his representation, while seeking
employment that he had attained the age of majority, cannot go back and say
that he was minor at the relevant time, as under the appropriate Rules he could
not have been employed, and, therefore, he was rightly retired. To support his
contention, learned counsel pressed into service the case of Apex Court in State
of Assam v. Prasad Deka (3). Suffice it to say that the case is not applicable
to the facts of the present case as the respondent has placed no material to
show that the petitioner, while joining his services at the time of initial
appointment misrepresented himself and got the employment as a major person.
On the other hand, the petitioner has placed sufficient material to show that
even conductors at the relevant time were employed during their minority. In
any case, when the petitioner's date of birth was once accepted as 15.8 34,
according to the said date of birth he was minor at the time of initial employment.

(1) ALR. 1967 S8.C. 1269 (2) AIR. 1981 S.C.1481. (3) 19703) S.C.C. 624.
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The Corporation did not take any action against the petitioner for cancellation
of the appointment order being illegal or invalid or obtained by misrepresenting
the corporation but preferred to keep mum.

The other case of the Apex Court relied on is . Nagamuni v. Govt.
of A.P. & anr. (1), is also not applicable in the present case, wherein at the
time of retirement, the petitioner in that case wanted change in the wrong entry
of his date of birth. It was held in that case that the petitioner having signed the
service register every year, did not object but having come to know in April
1978 that he would not have been born on April 1924, he could not have
signed the service register in October 1978 without mentioning in that register
that the birth date recorded therein was wrong.

The third case cited by the learned counsel for the respondents in G.M.
(Marketing) H.F.Corporation of India Ltd. v.- Subodh Chandra (2), is also
not applicable to ‘the facts of the present case. In that case the High Court
found the date of birth as recorded in the records of the employer should not
be-interfered, but Subodh Chandra was directed to be continued in service for
a period of 3 years, on compassionate grounds.

Even for arguments seek, the petitioner was wrongly given employment
as at the time of initial employment or joining of services he was a minor, that
appointment at the most was irregular or invalid, but that would not change the
actual date of birth and the employer cannot retire the petitioner prematurely. A
Division Bench decision of this Court in Brijwasi Lal Shrivastava v. Staie of
M.P. & anr. (3), was relied. In that case, it was held that when once the date
of birth of the petitioner was corrected in the service records on the basis of
some material, such correction cannot be recalled later on without any basis for
the same. Even if an employee is found to have been appointed during minority
that will make his initial appointment illegal, but that will not be a justification for
change of correct date of birth.

Shri Dwivedi placed reliance on a Division Bench decision in Chhitarlal Bharti
v. Ujjain Municipal Corporation (4) wherein placing reliance on Sarjoo Prasad
(supra) it was held that once the date of birth has been accepted by the employer, it
cannot be altered without affording an opportunity of hearing to such an employee.

(1) ALR. 1981 SC.864. (2) ALR. 1988 S.C.701.
(3) M.P. No. 133 Of 1984, decided on 25.1 1988- 1988 CCLJ. Note 66.
(4) (1989) M.P.W.N. No. (10)
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Shri Dwivedi also pressed into service another Single Bench decision of’
this Court in Krishnapal Singh Bhadoriya v. State of M.P. and anr: (1) on
the basis of the Matriculation Certificate, the leasned Single Judge held that the
date of birth has to be accepted as correct and no public servant can be
superannuated only on the basis of the date of birth entered in his service book.

In the last, Shri Mittal and Shri R.D.Jain also advanced two
contentions. One is that when the employee has denied the date of birth and
allowed the entry to continue for a long time, at the fag end of his retirement
cannot challenge the same reliance was placed on a Division Bench decision of
this Court in Makaradhwaj v. State: of M.P. (2). Suffice it to say that the facts
of that case are distinguishable from the facts of the present case, the principle
laid down is inapplicable, as the employer in the year 1982 accepted the date
of birth on the basis of Matriculation Certificate and hence there was no cause
for the petitioner to challenge the same. On the other hand, the case of
Makaradhwaj (supra) supports the case of the petitioner wherein it has been.
held that a civil servant on the basis of Matriculation Certificate gave his date of
birth and allowed the entry to continue the same for a long time and the
Government having acted on it, he is guilty of acquiesence and cannot make any
grievance. )

Though the second ground was not taken in the reply but was agitated
during the course of the arguments by the leamned counsel for the respondents
that as the petitioner wanted a writ' of mandamus to be issued, he ought to
have issued and served notice demanding justice before filing the writ petition,
and therefore writ of mandamus cannot be issued to quash the order of
retirement. It is well settled that demand of justice and denial thereof is a
pre-requisite for the exercise of prerogative writ of mandamus or any other
direction. But the objection raised by the Statutory Body/Corporate Body to
defeat the claim of the petitioner, if is technical then for the absence of notice
for demand of justice the petition. cannot be thrown, particularly when a petition
is not for enforcement of may private right or contractual obligation. The claim
of the petitioner is against the action of the respondent Corporation, which is
neither fair nor just, and is violative of Article 14 of the Constitution.

Of course, the Government or the public authority, when takes a technical
plea, the Court has to decide it and if the plea is well founded, it has to be upheld by
the Court, but as laid down by the Apex Court, while considering a case of technical
(1) M.P. No. 36/81, decided on 7.10.85. (2) 1974 JLJ. 71.
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plea of limitation in case of The Madras Port Trust v. Hymanshu International(1),
that a technical plea of limitation should not ordinarily be taken up by the
Government or a public authority unless of course the claim is not well founded
by reason of delay in filing it, the evidence for the purpose of resisting such a
claim has become unavailable. Article 226 is meant for doing justice between
the parties. The Courts primarily are meant to do justice and do justice and
substantial justice between the parties by deciding substantial rights of the
parties. Technical pleas should not come in the way where the facts are not in
dispute. As the order of retirement passed by the Corporation is arbitrary,
capricious, detrimental to the petitioner affecting his livelihood, and violative of
Article 14 of the Constitution, the plea, now taken, cannot be accepted.

Lastly, the leamed counsel for the Corporation made a prayer that
Corporation be allowed to hold an enquiry in the matter. It is upto the
Corporation to hold an enquiry about the correct date of birth, if the right is
available to the Corporation to do so. '

In the result, the petition ‘is allowed. The order of retirement
(Annexure-9) published in news paper dated 4.5.90, passed by the General
Manager, retiring the petitioner with effect from Sth May, 1990 in quashed, as a

. result of which the petitioner shall bé deemed to continue in service and shall be
entitied to all ancillary benefits. Respondents to bear the costs of this petition.
Counsel fee Rs. 500/- is already certified.

Petition allowed.

eamac e

(1) ALR. 1979 S.C. 1144
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APPELLATE CIVIL

Before Mr. Justice P. C. Pathak
19 June, 1989.

SMT SHIVKALI BAI and others ...Appellants*
\A
SMT. MEERA DEVI and others ..Respondents.

Civil Procedure Code (V of 1908),Sections 11, 100, Order 1, Rule 9 and
Order 8, Rule 6-A, as amended by C.P.C. (Amendment) Act (CIV of
1976) and Hindu Succession Act (XXX of 1956), Section 22-Second
Appeal-Suit for partition and possession-Plea of pre—emption on
the basis of alleged sale ~"Section 100, C.P.C.-inding of Trial Court
that sale was fraudulent and no title passed-Essentially a finding
of fact cannot be re-opened in Second Appeal-Order 8, Rule 6-A-
Counter claim-By its nature is a cross suit—Would not be affected
by dismissal of plaintiff's suit-Order 1, Rule 9, C.P.C.--Non—joinder
of necessary party—Fatal for maintaining the suit-Suit dismissed-
Hindu Succession Act-Section 22-Right of pre-emption-Not a right
to the thing sold but a right to offer of a thing about to be sold—
Can be claimed by setting up counter claim 'in the written’
statement—  Section 11 of the Code—Omission to raise plea of
pre-emption in written statement would operate res—judicate Proper
value—In absence of any evidence of the market value the sum
actually paid is taken to be proper value.

Counter-claim being in the nature of cross-suit, is not affected by the
dismissal of the plaintiff's suit. The counter-claim 'has to be disposed of on
merits. After the amendment of 1976, the pending suits are governed by the
new provisions. Even though the counter-claim was made in the written
statement, the plaintiff did not seek leave to file additional written statement in
answer to the counter-claim of defendant as provided under Rule 6 A(3) of Order-
8 of the Code nor did the plaintiff apply to the Court for an order that such
counter-claim may be excluded, as providedin Rule 6—C. In other words, the
plaintiff discontinued her claim in the sense that she did not raise any issue to
the counter-claim. THerefore, the defendant No.3 is entitled to a decree of her
claim as provided under Rule 6—E of Order 8 of the Code.

* S.ANo. 484 of 1982, aggrieved by the Judgment and decree dated 18.10.82, passed by Addl. Judge to
the Court of District Judge, Seoni, in C.A. No. 21-A/81.

b, e <
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The Court below found the sale-deed in favour of defendant No.4 as
fraudulent without consideration.and no title passed to him. These findings are.
essentially of acts which cannot be reopened in second appeal.

V. Sreedevi Amma v. Subhadra Devi (1), Tarak Das v. Sunil- Kumar
(2), Bhagirathi Chhatoi v. Adikanda Chhatoi (3), Ghewarwala Jain v.
Hanuman Prasad and another (4) and Pyarsingh v. Dhansingh (5);
distinguished.

Pathrose Samual and .another v. Karumbon Parameswaran (6),
Suman Kumar v. St. Thomas School and Hostel and others (7), Mahendra
Kumar and another v. State of Madhya Pradesh and others (8), Anant
Gopal Sheoraj v. State of Bombay (9), Bimal Jati v. Birauja Kaur and
others (10), Krishna Menon v. Kesavan and others (11), Sabed Ali v.
Sahatulla (12), M/s Daga Films v. M/s Lotus Production and others (13),
Bhim Singh v. Laxmi Narain (14), Natha Singh and others v. Sunder Singh
and others (15), Jai Devi Kunwar v. Kalyan Singh and others (16) and
Zahur Ahmed v. Moharram Ali (17); relied on.

Bishan Singh and others v. Khazan Singh and another (18), Hazari
and others v. Neki (19), Narhar v. Gullu (20), Ramdeo and another v.
Gangabai and others (21), Laxmi Das v. Nanabhai (22), Sunil Kumar v.
Ram Prakash (23), Ganpat Rao v. Iswar Singh (24), Mt. Mauli v. Lala Brij
Lal and others (25), Smt. Rani and. another v. Smt. Santa Bala Debnath
and others (26), Durga v. Munshi and others (27) and Bajirao Somaji v.
Abdul Gaffar (28); referred to.

Ravish Agrawal Yor the appellants.
A. S. Usmani for respondent no. 1

S. 8. Jha for respondent no. 4

Cur. adv. vult
(1)  ALR. 1976 Kerala 19 (2) A.LR. 1980 Cal. 53 (3) A.LR. 1988 Orissa 285
(4) ALR. 1981 M.P. 250 (5) 1980 M.PL.J. (S.N) 14 (6) ALR. 1988 Kerala 163
(7) ALR. 1988 P&H 38 (8) A.LR. 1987 8.C. 1395 (9) ALR. 1958 §.C. 915
(10) LL.R. 22 All. 238 (11) LL.R. 20 Mad. 305 (12) 42 C.W.N. 1028
(13) ALR. 1977 Cal. 312 (14) A.LR. 1982 P&H 155 (15) ALR. 1926 Lah. 10
(16) 128 AILL.J. Report 541 (17) 56 Indian Cases 34 ‘(18) ALR. 1958 S.C. 838
(19) ALR. 1968 S.C. 1205 (20) A.LR. 1931 Nag. 110 (21) ALR. 1952 Nag. 51
(22) ALR. 1964 S.C. 11 (23) ALR. 1988 S.C. 576 (24) ALR. 1983 Nag, 816
(25) A.LR. 1943 Lahore 33(F.B.)  (26) A.LR. 1971 S.C. 1028 (27)LLR. 6 All. 423

(28) ALR. 1949 Nag. 338
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JUDGMENT

P. C. PaTHAK J. - This judgment shall also govern the disposal of Second appeal
No. 566 of 1982 filed by Smt. Meera Devi (plaintiff) and Second Appeal No.
12 of 1983 filed by Nanhe Lal (defendant No. 4) against a common Judgment
and decree dated 18.10.1982 in Civil Appeal No. 21-A of 1981 of the Court
of the Additional Judge to the Court of District Judge, Seoni, arising out of Civil
Suit-No. 69-A of 1979 of the Court of Civil Judge Class I, Seoni and judgment
and decree dated 17.1.1981.

For convenience, the genealogy of the defendants is reproduced :-

Roop Chand
Died 1960
. / )
/ / ‘ /
Nanhe Lal Radhe Lal Sahiblal
(Deft. No. 4) : Dead
: / ‘
widow Shivkali Bai
(Deft. No. 3)

Kang/:han Singh Mohan S/ingh
: (Deft. No. 1)  (Deft. No. 2)
wife Maltibai
(Deft. No. 5)
Son Santosh Kumar
. (Deft. No. 6)

Roop Chand had three sons, namely, Nanhe Lal, Radhe Lal and Sahib
Lal. Sahib Lal predeceased Roop Chand, who died in 1960. After Roop
Chand's death, the defendants and Radhelal partitioned their joint family prop-
erty by registered deed of partition dated 17.9.1965. Khasra Nos. 260, 263
and 265, total area 17.51 acres fall to the share of the branch of Sahib Lal
represented by defendants Nos. 1to 3, 5 and 6. There was no partition amongst
them and the suit lands were jointly held by these defendants.

Plaintiff Smt. Meera Devi brought a suit for partition and allotment of
2/3rd share of the suit lands to the share of defendants Nos. 1 and 2 and for
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possession or for possession of any other land of equal value and lastly for a
direction - to the defendants to render accounts of mesne profits from 5.2.1968
till the date of suit and thereafter till the delivery of possession of the lands on
the allegations that in pursuance of agreement dated 10.1.1968 (Ex. P-1) she
purchased the suit Khasra Nos. from defendants Kanchan Singh and Mohan
Singh on consideration of Rs. 8000/- by registered sale-deed dated 5.2.1968
(Ex. P-2). She had earlier filed Civil Suit No. 81-A of 1969 in the Court of Ist
Civil Judge Class 11, Seoni, for possession of the suit khasra numbers, which
was dismissed by judgment dated 23.2.1970. First Civil Appeal No. 34-A of
1970 was also dismissed on 14.8.1970 by judgment Ex. P-3 affirming the
judgment of the trial Court observing that she was not entitled to be placed in
possession of the property purchased by her and her only remedy was to sue
for general partition and to ask for allotment of the property purchased by her
to the shares of her vendors and to claim possession of the property purchased
or any other property of equivalent value. Therefore, she instituted the present
suit on 28.11.1970 with the prayers for the aforesaid reliefs. The plaintiff pleaded
that out of the consideration of R. 8000/-, a sum of Rs. 3000/- was paid to
defendants 1 and 2 in cash on the date of agreement and the balance of
Rs. 5000/- was to be paid at the time of execution and registration of the sale-
deed. By amendment, the plaintiff pleaded that out of the said R. 5000/-, the
parties agreed that the plaintiff would repay Rs. 3000/- directly to the creditor of
vendors Seth Mangilal, Rs. 132/- towards Takavi Loan and Rs. 210/- towards
land revenue to the Govt. and the balance of Rs.1658/- was paid before the
registering officer. In alternative the plaintiff pleaded that the payment of full
consideration to the vendors was not a condition precedent to the passing of the
title and that she acquired title from the moment the sale-deed was registered in her
favour.

Defendants 1 and 2 were proceeded exparfe Defendant No. 3 filed written
statement opposing the claim. She denied the payment of consideration and
execution of the sale-deed. The plaintiff paid Rs. 1600/- only. They were not
indebted to Mangilal. The plaintiff neither paid Rs. 3000/- to Mangilal nor Rs. 210/-
towards arrears of land revenue or Rs. 132/- towards takavi loan to the
Government. Thus, full consideration was not paid and the title did not pass. She
further submitted that on 20.7.1967, the defendants 1 to 3 agreed to sell the suit
land for consideration of Rs. 10,000/~ to defendant No. 4 for marriage of her
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daughter Kantibai to the knowledge of the plaintiff. She opted to avoid the
sale-deed in plaintiff's favour in exercise of her right of pre-emption under section
22 of the Hindu Succession Act, 1956 and to purchase the suit land on reasonable
price. She denied hability to any mesne profits and lastly the defendants 1 and 2
could not sell more than their 4/9th interest in the suit land.

Defendant No. 4 also denied the claim and submitted that in pursuance of
agreement dated 20.7.1967 (Ex. D-1), defendants 1 to 3 agree to sell the suit land
on consideration of Rs. 10,000/~ and delivered possession to him in part
performance of the contract. The plaintiff had knowledge of this prior agreement.
In pursuance of which the defendants 1 to 3 executed sale-deed Ex. D-2 on
21.2.1970. Other defences are similar to those raised by defendant No. 3. By
order dated 25.2.1977, the defendant No. 5 Maltibai and the defendant No. 6
" Santosh Kumar were added as parties to the $uit . Maltibai through her separate
written statement denied the entire claim. She also opted to exercise right of
pre-emption available to her. In addition she submitted that the defendant No. 1
was addict to liquor. Plaintiff's husband is a money-lender. He obtained the
sale-deed in lieu of some lcan by exerting under undue influence. The sale is without
consideration and no title passed to the plaintiff.

The learned trial Court dismissed the suit on the findings that the plaintiff
was not the real purchaser and her husband negotiated the transaction and he
nominally put his wife's name as purchaser; out of the total consideration of
Rs. 8000/-, the defendants 1 and 2 received Rs. 3000/- on the date of agreement
and Rs. 1658/- on the date of registration - total Rs. 4658 /-; there wasno agreement
between the parties that the non-payment of the balance of the consideration
would prevent the - passing of the title; the sale was to repay the loan and arrears
of land revenue and takavi; Kanchan Singh being the eldest male member is the
Karta of the joint family and the transfer of the suit lands by him is binding on all
the defendants except defendant No. 4; agreement Ex. D-1 in favour of defendant
No. 4is not genuine; sale-deed Ex. D-2 was executed with intent to frustrate the
+ sale-deed Ex. P-2, and therefore, the defendant No. 4 acquire no title thereunder.
The suit was dismissed mainly on finding that she was not the real purchaser

The plaintiff filed first appeal which was partly allowed and the plaintiff's
-suit was decreed to the extent of 4/9th share in the suit property and she was declared
entitled to get the same by partition by metes and bounds. Accordingly, a
preliminary decree for partition was passed in her favour.
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Aggrieved.by the judgment of the first appeal Court, defendants 3, S and
6 have filed Second Appeal No. 566 of 1982 for passing a decree for the entire
suit property while defendant No. 4 has filed Second Appeal No. 12 of 1983 for
dismissal of the plaintiff's suit on the basis of the sale-deed Ex. D-2 in his favour as
also on other grounds.

In all the three second appeals, the substantial questions of law were framed
as per respective order-sheet dated 17.1.1983.

The question for decision is whether the lower appeal Court on wrong
premises disallowed the claim of pre-emption by the defendants 3, 5 and 6 under
Section 22 of the Hindu Succession Act, 1956, (hereinafter called the Act.).
Defendant No. 3 raised specific plea in para 12(€) of the written statement claiming
preferential right to purchase the suit lands on reasonable price. Defendant No. 5
also raised similar plea in para 12(d) of her written statement. The learned trial
Court took notice of the pleas in para 7 of his judgment, but omitted to raise any
issue onthem. Before the lower appeal Court, the defendants reiterated their right
of pre-emption as one finds in paras 34 to 36 of his judgment. The appeal Court
held that the defendant No. 3 has the right of pre-emption in respect of the suit
property but declined to give any relief to her on the grounds that she did not
comply with the mandatory provision of Section 22(2) of the Act by making an
application for determination of the consideration by the Court and that she did not
express her willingness to acquire the suit property for the consideration that
may be determined.

Learned counsel for the defendants submitted that the defendant No. 3
has been ready and willing to acquire the suit property on a reasonable price
that may be determined by the Court. No separate application is essential since
the necessary averments are in the written statement itself. He also submitfed
that such an application is essential only "in the absence of any agreement between
the parties". In the present case, the vendors being the sons and the pre-emptor
being the mother, there is no dis-agreement. At any rate, there is no material
on record to show any dis-agreement as to the consideration.

Learned counsel for the plaintiff submitted that in order to exercise right
of pre-emption under Section 22 of the 'Act’, the defendant No.3 has to file
a separate suit as held in V. Sreedevi Amma v. Subhadra Devi (1), Tarak Das

(1) A.LR. 1976 Kerala 19.
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v. Sunil Kumar (1) and Bhagirathi Chhatoi v. Adikanda Chhatoi (2) and
mere raising a plea in the written statement is not enough.

The right of pre-emption is not a right to a thing sold but a right to offer
of a thing about to be sold. This right is called the primary or inherent right.
The pre-emptor has a secondary right or a remedial right to follow the thing
sold. It is a right of substitution but not of re-purchase i.e. the pre-emptor takes
the entire bargain and steps into the shoes of the original vendee. Preference
being essence of the right, the plaintiff must have a superior right to that of the
vendee or the person substituted in his place and the right being a very weak
right, it can be defeated by all legitimate methods, such as the vendee allowing
the claimant of a superior or equal right being substituted in his place. Bishan
Singh and others v. Khazan Singh and another (3). The right of pre-emption
becomes enforceable only when there is a’sale but the right exists antecedently
to the sale, the foundation of the rlght being the avoidance of the inconveniences
and disturbances which would arise from the introduction of a stranger into the
land. The correct legal position is that the statutory law of pre-emption imposes
a limitation or disability upon the ownership of a property to the extent that it
restricts the owner's right of sale and compels him to sell the property to the
person entitled to pre-emption under the statute. Hazari and others v. Neki (4).

Section 22 of the 'Act' 0f1956 confers preferential rights to acquire
property to the cases of devolution of property upon heirs of Class I of the
Schedule. No procedure is laid down how the said right of pre-emption is to
be exercised. In Vallivil Sreedevi Amma v.-Subhadra Devi and others (5) it
was held that the remedy of co-heirs to enforce their preferentlal right under
section 22(1) of the Succession Act is by way of regular Civil Suit before a
competent Civil Court and not by way of an application under Section 22(2)
of the Act. This was followed in Zarak Das v. Sunil Kumar (1) by Orissa
High Court in a recent judgment in Bhagirathi Chhatoi v. Adikanda Chhatoi
(2). In Pyarsingh v. Dhansingh (6) it was held that the remedy of the co-heirs
is not by an application but is by a suit. The Gwalior Bench of this Court in
Ghewarwala Jain v. Hanuman Prasad and another (7) following the Kérala

(1) ALR. 1980 Cal. 53. (2) A.LR. 1988 Orissa 285.

(3) ALR. 1958 S.C. 838. (4) A.LR. 1968 S.C. 1205.

(5) ALR. 1976 Kerala 19.  (6) C.R. No. 239 of 1977, decided on 4.10.79 = 1980 M.PL.J.S.N.14
(7) A.LR. 1981 M.P. 250
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decision (supra) also held that when the property has already been transferred,
the remedy of the co-heirs is to file a suit.

In Narhar v. Gullu (1) it was held that the right of pre-emption in
Berar must be claimed at the time the sale takes place and it cannot be raised
as a defence to a suit for possession. It is only a vested and ascertained right
which could be pleaded as an answer to any suit and that the right of
pre-emption, being inchoate, gives no such vested right to co-sharers as to entitle
them to resist the claim for possession by pleading it in bar of the suit. This was
followed in Krishnabai v. Madhukar Sitaram (2). In this case, one Mahadeo
sold two acres of land to the stranger Krishna Rao. Krishna Bai filed a gsuit for
pre-emption available to her under section 174(1) of Berar Land Revenue Code,
1928. During the pendency of the suit, the purchaser sold the land to Madhukar,
defendant No. 2, who contended that he had a superior right of pre-emption
as he was more nearly related to Mahadeo and that the suit was not  main-
tainable against him. His defence was overniled in the trial Court but upbeld in
first appeal. In further appeal, the High Court held that though Madhukar had
superior right, capable of being.enforced by a suit at the time when he  purchased
the interest from Mahadeo, he cannot claim substitution on the basis of the re-
purchase. The right of pre-emption in Berar is based on specific provisions of
Berar Land Revenue Code and it is to be exercised in the manner provided in
that enactment. Therefore, it was held that the lawful course open to Madhukar
was to file a suit as required by section 174(1) on the basis of Mahadeo's -
original sale to Krishna Rao and not by raising a defence on the basis of re-
acquisition of the interest from the stranger purchaser.

Krishnabai's case (supra) was overruled by Full Bench decision in
Ramdeo and another v. Gangabai and others (3). The Bench held that there
is nothing in the theory of substitution which militates against transfer of a prop-
erty to the pre-emptor by a purchaser. If the transfer be in recognition of right
of the pre-emption, the purchaser cannot be regarded as making a fresh transfer
but can only be regarded as permitting substitution of the pre-emptor in place
of the purchaser in the original transfer. It was further held that having regard
to the procedure, both the questions, the right to frame and right to avoid
subsequent transfer, may be raised and decided in the same suit, they cannot
be mixed up, they require separate consideration.

(1) ALR. 1931 Nag. 110.  (2) ALR. 1946 Nag. 367.  (3) A.LR. 1952 Nag. 51.
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By Section 58(iv) of the Code of Civil Procedure (Amendment) Act,
1976 (No. 104 of 1976), Rule 6-A to Rule 6-G were inserted in Order 8
of the Code providing for counter claims. Even before amendment, the right to
file counter claim was available under Rule 6 of Order 8; the only rider being
that the claim must be for recovery of money. See : Laxmi Das v. Nanabhai(1).
There is nothing in the Rules which precludes a Court from treating a counter
claim as a cross suit.

Rule 6A of Order 8 of the Code of Civil Procedure is reproduced for
ready reference :

"6A. Counter-claim by defendant.

(1) A defendant in a suit may, in addition to his right of pleading a set-
off under Rule 6, set up, by way of counter-claim against the claim of
the plaintiff, any right or claim in respect of a cause of action accruing
to the defendant against the plaintiff either before or after the filing of
the suit but before the defendant has delivered his defence or before the
time limited for delivering his defence has expired, whether such coun-
ter-claim is in'the nature of a claim for damages or not :

Provided that such counter-claim shall not exceed the pecuniary
limits of the jurisdiction of the Court.

(2) Such counter-claim shall have the same effect as a cross-suit so as
to enable the Court to pronpunce a final judgment in the same suit, both
on the original claim and on the counter-claim.

(3) The plaintiff shall be at liberty to file a written statement in answer
to the counter-claim of the defendant within such period as may be fixed
by the Court.

(4) The counter-claim shall be treated as a plaint and governed by the
rules applicable to plaints.

In Pathrose Samual and another v. Karumban Parameswaran (2),
a counter-claim was held substantially to be a cross-suit. It is really a weapon
of offence and enables a defendant to enforce a claim against the plaintiff as
effectively as in an independent action. It need not be an action of the same

(1) ALR. 1964 S.C. 11. (2) ALR. 1988 Kerala 163.
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nature as the original action or even analogous thereto, even though the claim
has to be - one entertainable by the Court. Rule 6-A does not limit such claims
to money-suits. Similar view was taken in Suman Kumar v. St. Thomas School
and Hostel and others (1). In Mahendra Kumar and another v. State of
Madhya Pradesh and others (2), the Supreme Court held that Rule 6A(1)
does not bar the filing of a counter claim by the defendant after he had filed the
written statement. Rule 6-E provides that if the plaintiff fails to put in a reply
to the counter-claim, the Court may pronounce judgment against the plaintiff or
may make such order as it thinks fit. Rule 6-G provides that the rules relating
to written statement by a defendant shall apply to a written statement filed
in answer to a counter-claim.

If counter-claim is in the nature of cross-suit and is not restricted to
money-suits, there is no reason why a defendant cannot advance a claim based
on right of pre-emption in his written statement. Whatever may have been the
law before insertion of Rules 6A to 6G, there seems to be no bar in the Code
now to put in such claim in the same suit. The first case under section 22 of the
Act laying down that an independent suit ought to be filed, was'decided in
January, 1975, and as such, there was no occasion to consider the impact of
Rule 6A. The other decisions including of this Court also did not examine whether
even after-insertion of Rule 6A, it was essential for the pre-emptor to file an
independent suit and could not seek relief by raising a plea in his written
statement itself.

Withoutmost respect to aforesaid judgments, I am unable to agree that
a defendant cannot resist a suit of a 'stranger for partition and possession by
asserting his right of pre-emption in his defence. Rule 2 of Order 8, C.P.C. also
provides that defendant must raise by his pleadings all matters which show the
suit not maintainable or that a transaction s either void or voidable in point of
law. This Court in Narhar's case (supra) and Kerala High Court in Vallivil
Sreedevi Amma v. Subhadra Devi and others (supra) rightly held that the
alienation of his interest by a co-heir in violation of Section 22(1) of the
Succession Act is not void but is voidable at the instance of the other
non-alienating.co-heirs. Rule 2 of Order 8, C.P.C. requires the defendants to
raise pleas in the written statement that the sale-deed in favour of the plaintiff
is voidable at his instance. The omission to raise such a ground in his defence

(1) ALR. 1988 P. and H. 38.
(2) ALR 1987 S.C. 1395.
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may attract constructive res judicata within the meaning of Explanation IV to
V1 of section 11 of the Code of Civil Procedure. That is why in Bimal Jati v.
Biranja Kuar and others (1), amortgagee with a right of pre-emption created
in his favour by the mortgage deed, was allowed to set it up in a suit for re-
demption. In Krishan Menon v. Kesavan and others (2), a defence based on
right of pre—emption was allowed to be raised. The only rider to such a de-
fence was that his right of pre-emption should be enforceable i.e. should not be
barred by limitation. See : Sabed Ali v. Sahatulla (3).

In the Kerala case, the learned Judges observed that Section 22 of the
Act creates right without prescribing any procedure for its enforcement.
Therefore, they held that ordinary procedure for enforcement of any civil right
has to be resorted to by the co-heirs who wish to enforce their right under
Section 22(1) and that remedy is by way of a regular civil suit.

The Kerala case and others following it were cases in whxch the
pre-emptor attempted to establish his right by making an application under
section 22(2) of the Act, which is not the case here. Here a positive defence
based on right of pre-emption has been raised in the written statement itself.
Even ifit is conceded that such a right could not be claimed in defence, there
is no bar now, after insertion of Rules 6—A to 6—G in Order 8 of the Code
of Civil Procedure. I am, therefore, of the opinion that the right of pre-emption
can be claimed in the written statement.

It was also urged that Rules 6—A to 6—G of Order 8, C.P.C. are not
retrospective and would not be attracted since the suit was filed on 28.11.1970.
The argument is devoid of substance. It is well settled that a litigant has no
-vested right in any procedure. Alterations in procedural law are generally held
to be retrospective in the sense that apply to future as well as pending matters.
See : Anant Gopal Sheoraj v. State of Bombay (4).

The next question for decision is whether alienation made by the
defendants 1 and 2 is not binding on defendants 3, 5 and 6. The first appeal
Court held that the sale was for legal necessity though for want of full
consideration., the estate of minor defendant Santosh Kumar was not benefitted
and Maltibai did not get any consideration. The finding of the Court below is

(1) LL.R. 22 All 238. (2) LL.R. 20 Mad. 305
(3) 42 C.W.N. 1028. (4) ALR. 1958 S.C. 915
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at variance with the disctission. Therefore, the question needs to be examined
afresh.

There cannot be any dispute that burden lay on the alienee to prove
either that there was a legal necessity in fact or that he made proper and bonafide
enquiry as to the existence of such necessity or that he did all that was
reasonable to satisfy himself as to the existence of such necessity. See : Sunil
Kumar v. Ram Prakash (1). The existence of a necessary purpose is not the
sameas legal necessity, for, there may be much resources, much income, making
a loan unnecessary. The lender must show the necessity for the loan. Ganpat
Rao v. Iswar Singh(2). Where money has been borrowed by the manager and
the lender seeks to render the whole family property including the shares of the
other members of the family liable for the debt, he is not entitled to a decree
against the whole family property unless he shows that there was a necessity for
the loan or that he made reasonable enquiry as to the necessity for the loan. Mt.
Mauli v. Lala Brij Lal and others (3). In Smt. Rani and another v. Smt.
Santa Bala Debnath and others (4), it was held that the recitals in the deed
may be used to corroborate other evidence of legal necessity but the weight to
be attached varies according to the circumstances of each case.

In the present case, the plaintiff failed to aver the legal necessity or the
enquiry, if any, made by her to ascertain the existence of the necessity. In the
absence of plea, the evidence led by the plaintiff cannot be looked into. The
only witness examined by her is Mangal (P.W.2). He stated that defendants
Kanchan and Mohan Singh were indebted to one Mangilal for the sum of
Rs. 3000/- and the dues towards land revenue and tacavi were Rs. 400/-. The
witness nowhere stated that on verification he found the vendors really indebted

*to Mangilal or that the tacavi and the arrears of land revenue were due. The

witnéss added that Kanchan Singh and Mohan Singh told him that they needed
money for the marriage of their sister and also for agriculture. In
cross-examination he admitted that he made no enquiry before the bargain for
the suit land. He further admitted that Rs. 3000/- to Mangilal and Rs. 400/-
towards the alleged arrears of tacavi and land revenue were never paid by him.

Sheokalibai (D.W.1) stated that her daughter's marriage was performed
just one year after the partition amongst them. She denied that they had taken

(1) AILR. 1988 S.C. 576. (2) ALR. 1938 Nag. 816.
(3) A.LR. 1943 Lah. 33 (F.B)) (4) ALR. 1971 S.C. 1028.
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any loan from Mangilal, or as tacavi from State Government. She also denied
that the land revenue was in arrears. Nanhe Lal (D.W 2) stated that Kantibai's
marriage was performed in Phalguna 1967, i.e. before the execution of
sale-deed Ex. P-2 The plaintiff failed to examine Mangilal to prove the
indebtedness and also produced no ducumentary evidence like demand notice
to show that the land revenue and tacavi loan were due against the defendants.

The plaintiff thus miserably failed to discharge her burden by pleading
and proving the legal necessity. The necessity shown in Exs. P-1 and P-2.are
«t variance w th the oral statement of Mangal. It has to be borne in mind that
the recital of legal necessity is not the evidence of such a necessity without
substantiation by evidence aliunde Smt. Rani and another v Smt. Santa Bala
Debnath and others (supra). It must, therefore, be held that the sale is not
binding on the defendants Nos. 3, 5 and 6. The sale is valid only to the extent
of shares of Kanchan Singh and Mohan Singh. The argument that the title did
not pass to the plaintiff since full consideration was not paid, cannot be
accepted. There is no evidence to show that defendants 1 and 2 did not intend
to convey title until payment of whole consideration.

The next question for decision is what is the share of Kanchan Singh
and Mohan Singh in the suit land. Sahiblal left behind his widow Sheokalibai,
two sons Mohan and Kanchan Singh and one daughter Kantibai, who is not a
party in the suit. The Court below held that the alienation by Kanchan Singh is
valid to the extent of his 1/9th share and by Mohan Singh to the extent of 1/
3rd share - total to the extent of 4/9th share only. This finding is based on the
division of the ancestral property into three shares among defendants 1 to 3.
Obviously, right of Kantibai, a Class 1 heir, was not at all taken into account.
If that is also taken into account, the defendants 1 to 3 each will get only 1/4th
share Kanchan Singh could not alienate the shares of Maltibai and Santosh
Kumar. Therefore, transfer by Kanchan Singh is valid to the extent of his 1/12th
share only. Mohan Singh's share comes to 1/4 only. Therefore, the sale in
plaintiff's favour is valid to the extent of 1/3(1/12+1/4) share only and not 4/9,
as found by the Court below.

Next question is whether the sen-jeinder of deughter Kantibai is fatal
o Fhs mdipainatility of the suit. & is we wiore i dispute that Sahibial left behind
3 danpiter Kantibai alse. She was, therefore, a necessary party, bemng Class I
hetf, m the suit for partition filed by the plaintiff She could not be represented
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by any other heir of Sahiblal. The fact that Kantibai is left behind by Sahiblal,
.was well known to the plaintiff. The plaintiff has so far not made any application
to implead Kantibai as a party in the suit. The suit is thus bad for non-joinder
of a necessary party and is liable to be dismissed.

The next question for decision is whether the dismissal of the plaintiff's
suit on the ground of non-joinder of necessary party does not affect the
counter-claim of the defendant No.3. Counter-claim being in the nature of
cross-suit, is not affected by the dismissal of the plaintiff's suit. The
counter-claim has to be disposed of on merits. After the amendment of 1976,
the pending suits are governed by the new provisions. Even though the
counter-claim was made in the written statement, the plaintiff did not seek leave
to file additional written statement irt answer to the counter-claim of defendant
as provided under Rule 6A(3) of Order 8 of the Code nor did the plaintiff apply
to the Court for an order that such counter-claim may be excluded, as provided
in Rule 6C. In other words, the plaintiff discontinued her claim in the sense that
she did not raise any issue to the counter-claim. Therefore, the defendant No.3
is entitled to a decree of her claim as provided under Rule 6E of Order 8 of
the Code. See: M/s Daga Films v. M/s Lotus Production and others (1) and
Bhim Sain v. Laxmi Narain (2). In view of the foregoing discussion, the
defendant No.3 is entitled to a decree for pre-emption of her right in the suit
lands.

The next question for consideration is how much amount the defendant
No.3 is liable to deposit as the pre-emptive price. As held above, the
defendants Nos.1 and 2 sold more than they lawfully could. They had only 1/3
share in the suit property. The sale in plaintiff's favour is, therefore, valid only
to the extent of 1/3 share. The sale of remaining 2/3 of the suit property is,
therefore, invalid. The plaintiff paid Rs. 4658/- only. In the absence of any
evidence of the market value, the sum actually paid is taken to be a proper
value. See: Natha Singh and others v. Sunder Singh and others (3), Jai Devi
Kunwar v. Kalyan Singh and others (4) and Zahur Ahmad v. Moharram Ali
().

As discussed above, Rs. 4658/- were paid towards consideration by the
plautiff for the entire suit property. The value of 1/3 share comestoRs. 15352.66 P,

(1) ALR. 1977 Cal 312. (2) ALR. 1982 P. and H. 155 '
(3) ALR. 1926 lah. 10. (4) 128 ALJR. 541. (5) 56 1C.34.
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in.round figure Rs. 1553.00. The defendant No.3 cannot be expected to pay
for her own property. She need only pay a proportionate price for the property
over which she has aright to pre-emption. See : Durga v. Munshi and others
(1). On deposit of this amount in the Court within two months from today the
defendant No.3 will be deemed to have been substituted in place of the plaintiff
in the sale-deed Ex.P-2. No fresh registered document of sale is necesary for
passing of title. Bajirao Somaji v. Abdul Gaffar (2). The right of the pre-
emption claimed by defendant Nos.4 to 6 is not tenable since their claimis not *
superior to that of defendant No.3. ‘

It was also argued that the property had already been sold by
defendants 1 to 3 to defendant No.4. The Court below found the sale-deed in
favour of defendant No. 4 as fraudulent without consideration and no title passed
to him. These findings are essentially of facts which cannot be re-opened in
second appeal. His claim was-rightly dismissed by the first appeal Court. -

In view of the foregoing discussion, Second Appeal No. 484 of 1982
is allowed. The judgment and decree passed by Court below is set aside and
instead the plaintiff's suit is dismissed. Defendant No.3's counter claim of
pre-emption is decreed as aforesaid and decree be drawn in her favour as
provided in form prescribed under Order 20, Rule 14 of the Code of Civil
Procedure. '

The appeal No. 566 of 1982 filed by the plaintiff is dismissed so also
the appeal filed by the defendant No.4 Nanhe Lali.e. S.A.No. 12 of 1983 is
dismissed. Defendants in Second Appeal No.484 of 1982 shall be entitled to
costs. The defendant No.3 will be entitled to costs from the plaintiff. Defendant
No.3 shall be entitled to deduct the costs recoverable from the plaintiff from the
purchase money which she is required to deposit in the trial Court. Counsel's
fee Rs.300/-, if certified.

Appeal dismissed

(1) LL.R.6 All 423. (2) ALR. 1949 Nag. 338.
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APPELLATE CIVIL

Before Mr. Justice Y. B. Suryavanshi.
27, October, 1989.

S.S. RAMCHAND and ors. ...Appellants*
V.
DHANENDRA KUMAR and ors. ...Respondents.

Civil Procedure Code (V of 1908)~Order 1X, Rule 13 and Order XLIII, Rule
1(d)-Appeal-Against order dismissing the application for setting
aside ex parte decree—Order IX, Rule 13—No finding as to from which
date appellants stopped attending the Court—Presiding Olfficer was
also on leave prior to drawing of final decree—Replies etc. have
been filed by the non—applicants—Amendment applications will
pending decision evidence not led by the parties nor the parties
were requiredto lead evidence—QOrder of Trial Court improper—Order
set aside and matter remitted to the Trial Court for fresh decision
allowing respective parties to lead evidence.

ARer the written objections/replies filed by the contesting respondents/
NAs, points for decision/issues could have been framed and then it could have
been considered whether the parties wanted to lead necessary evidence
thereupon. It further seems that the applications for amendment etc. are still
pending in the trial Court. In the absence of materials on record and the nature
of order-sheets also referred above, the impugned orders were improper and
are liable to be set aside.

Chunnilal v. Chhota Bhai Moti Bhai (Firm) (1) ; relied on.
None for the appellants.
K.P. Munshi for respondent no.5.
R.N. Roy for respondent no.6.

Cur.adv.vult.

* M.A. No. 290 of 1986, against the Order dated 27.6.86, passéd by IInd Addl. Judge to the Court of
District Judge, Jabalpur, in M.J.C. No. 16/84
(1) 1966 J.L.J. Note 146.
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S8 Ramchand v. Dhanendra Kumar, 1989.
ORDER

Y. B. SURYAVANSHI, J. - The appellants have preferred this appeal against the
orders dated 27.6.86 passed by Second Addl. Judge to the Court of District
Judge, Jabalpur, in M.J.C. No. 16 of 84 whereby their application, dated 16.2.84,
purporting to be under Order 9, Rule 13, CPC for setting aside the exparte
final decree in Civil Suit No. 14-A/81 was dismissed.

A perusal of the record and the submissions by the learned counsel on
both sides echo the later of the warring parties in this civil litigation which origi-
nated in the year, 1952, It seems to be a two generations suit yet the  con-
troversies vertically or horizontally are going on.

One S.S.Sahiblal, the father of respondents 1 to 4 filed a civil suit No.12-
A/52 in the Court of First A.D.J., Jabalpur for partition and separate possession
of his share against the respondents S to 8 and the appellants. During the
pendency of proceedings, Sahiblal died, and respondents 1 to 4 were brought
on record as LRs. The trial Court passed a preliminary decree on 29.7.55
declaring the shares of certain parties. The High Court in FA No. 139/55 modified
the Decree and also taking into consideration the fact of Smt. Khilonabai having
died during the pendency of the appeal, ordered that one-third share would go
to the branches of Munnalal, Ramchand and Rajkumar each respectively. An
appeal was preferred before the Supreme Court, and decree passed by the trial
Court was restored subject to the modification with interest declared in favour
of Khilonabai i.e. one fourth share would devolve upon her sons Munnalal and
Ramchand, to the exclusion of her grand-son Rajkumar. Thus, as per the pre-
liminary decree confirmed by the Supreme Court, the plaintiff Sahibial had one-
fourth, Munnalal, his wife and sons had 5/24th, and Ramchand, his wife and
sons had one-fourth and Rajkumar had one fourth share. Further, to this,
Ramchand and Munnalal got one-eighth share each out of the total share of
Mst. Khilonabai.

For effecting the partition by meets and bounds and to handover
possession to each of the respective parties, Shri G.P.Choube, Advocate was
appointed as Commissioner who submitted his report on 1.7.68. S.S.Sahiblal
preferred objections to the said report which was dismissed in default, as per
orders dated 6.2.69 passed in M.J.C.No.20 of 68. The trial Court refused to
restore the objections filed. S.S.Sahiblal then preferred M(F)A.No. 71/69.
Sahiblal after obtaining preliminary decree as finalized by the Supreme Court
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had applied for possing a final decree for partition. The parties were
directed to file affidavits on 4.10.83 and the Sahiblal was also expected to file
affidavits in support of the objections to the Commissioner’s Report, containing
proposal for final division of movable and immovablc property. The trial Judge
waited for the said Sahiblal and his counsel till about 4Q'clock and ultimately
passed an order to the effect that Sahiblal's objections to the Commissioner's
report we are dismissed in default. All the claimants had effected a compromise
with respect to the division of property amongst themselves, and plaintiff was
not a party to the compromise. The trial Court held, that the compromise was
lawful and accordingly directed the same to be recorded and a decree in terms
of the compromise be passed. This order was the subject matter of the Civil
Revision No.278/69. By a common order, the Civil Revision No. 278/69 and
. M(PF)A. No. 71/67 were decided, holding, that there was sufficient cause made
out by Sahiblal and he was entitled to have his objections to the report restored
to file. Pausing here, it may be mentioned that in Paras 4, 6 and 7, there are
certain observations to the effect that further proceedings without suitable
amendment of the preliminary decree will be infructuous at present. With those
observations, the matter came back to the trial Court to take into consideration
the aforesaid observations by the High Court and to pass a final decree.

Other salient features in the case are that on 13.8.68 there was a
compromise between those appellants and respondent No.6 Nandan Kumar.
Ishwar Prasad (deceased) and respondent No.5 Smt. Pyari Bahu according to
which it was agreed upon that the appellants will pay Rs.89,000/- to them, so
far as the claim for movables or any cash amount is concerned ( Document
No.A in the reply of the appellants to the preliminary objection filed by
respondent Nos.5 and 6 ) Vide order-sheet dated 4.10.68, the said
compromise was accepted as lawful ( copy of the document No. A-1 filed by
the appellants ). Receiver was also asked to submit his accounts. The prelimi-
nary decree was drawn on 4.10.68.

It is alleged by the appellants that in terms of the said compromise (dated
13.8.68) appellants paid Rs. 12,000/ to Nandankumar, Pyari Bahu and Ishwar
Prasad on 29.6.69 ( Receipt Document A-2); that again on 14.12.71, a
compromise was entered into between the appellants and the said respondents
5 & 6 Pyaribahu, Nandankumar and Ishwar Prasad, amending the earlier
compromise dated 13.8.68 since one property was left to be included which
was later on included. ( Copy of compromise dt. 14.12.71 Document A-31 ).
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The plaintiff Sahiblal was left out as a party in the said compromise and therefore,
another compromise was entered into with plaintiff Sahiblal by all the parties on
16.12.71 in view of the observations by the High Court in orders dated 15.12.69
in Civil Revision No.278/69. (High Court's order Document-A-4) and
compromise application dated 16.12.71(Documeént-A-5). The order sheets of
the even dates 16th and 17th December, 1971 referred to the compromise.

That again on 17.12.71 a written agreement was entered into between
the appellants and respondents 5, 6 and Ishwar Prasad which deed was got
registered on 18.12.71. It was found in sufficiently stamped and hence a
Revenue Case was registered in the Court of S.D.O., Jabalpur and the
documents was impounded and the charges were paid by the appellants (copy
of Agreement dated 17.12.71 Document-A-6).

That, again, on 21 12.71 compromise petition was filed in the Court
(Document-A.7) and by this registefed-deed it was agreed by Nandankumar
and others, that amounts due to or against the appellants will be paid by
Nandankumar and others to Sahiblal, and they further assured and promised the
appellants that they need-not attend the Court and the matter will be fought by
them only. The amount of Rs.89,000/- was to be paid by the appellants in light
yearly instalments. The appellants contended that on 31.12.71 they paid
Rs.11,000/- (Document A-8). Then there had been exchange of notices and
teplies between the parties.

On 21.12.72 there had been a partition between the res\pondents 5,6
Ishwarprasad and Kamlaram, first wife of Nandankumar for herself and children
(Document No.A-9). Accordingly, Rs.66,000/- was to be paid to Ishwar Prasad
by the appellants (Document-A-10). There was further compromise by the
appellants with Ishwar Prasad, in which the remaining amount was settled and
finalized for Rs. 41,000/- which they paid to Ishwar Prasad (Compromise dt.
30.5.79 Document-A-11).

The crucial date is 8.5.72. Order-sheet Document-A-12, which records
that the compromise petition dt. 16.12.71 and 21.12.71 have been varified and
the learned Judge is satisfied about the legality of the compromise terms.
Therefore, it is ordered that a preliminary decree be drawn in terms of the
compromise petition dated 16.12.71 and 21.12.71, which shall form part of
preliminary decree.
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The other feature is said to be that there were proceedings for award
before the Arbitrator Shri S.K Jain, Third Addl. Sessions Judge, Jabalpur who
gave an order on 15.7.80 in favour of the appellants. Thereafter, S.S.Nandan
Kumar and Smt. Pyaribahu objected the Award and also claimed their share in
it but the objection was rejected by the Court on 8.5.81. Against that order,
they filed M.P. No. 856/81 in the High Court which is still "subjudice"
(According to appellants this fact was also concealed by the respondents and till
the decision of that petition no final decree could have been passed). The ap-
pellants further alleged that according to the order-sheet dated 8.5.72, it was
ordered that the compromise petitions dated 16.12.71 and 21.12.71 shall form
part of the decree and it is to be framed accordingly, but the applicants now
find that the part of the compromise regarding the movables and payments of
Rs.89,000/- do not find mention in the final decree dated 3.1.83.

In the above said metrix of facts and law, there were three off-shoots:

(D  The appellants filed an application, dated 16.4.84, under Order
9, Rule 13, r/'w Sec. 151, CPC for setting aside exparte
final decree dated 3.1.83 against them and to modify the
decree as per compromise between the parties and as
directed vide order-sheet dated 8.5.72. This was registered
as M.J.C. No.16/84.

() The appellants filed another application u/s 151, 152, 153,
CPC, registered as M.J.C.No. 15/84, for amending or
modifying the said decree.

() The appellants also filed an application for stay in the suit and
the execution proceedings initiated by the defendants.

The ground in M.J.C. No. 16/84 is, that the appellants had
compromised with the present respondents after executing some registered
documents in respect of movable property and had also made payments (Refer.
Paras 7,8 and 9 supra) and after execution of the registered documents the
respondents further promised and assured the appellants that now they will
settle the matter in the Court and they (appellants) need not attend the Court
and yet allegedly they suppressed the other documents and did not bring them
to the notice of the Court and accordingly, got final decree passed by practicing
fraud.
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Secondly, the appellants' counsel in the litigation was Shri S.K.Seth (as’

his Lordship then was) who. was elevated to the Bench on 27.11.78, and could
not appear for them, and thus, neither the appellants appeared nor their counsel
and the appellants had any notice or intimation about the proceedings thereafter.
Thus, the appellants had no notice of the final decree which was framed behind
their back, which is also said to be a mistake apparent on the face of the
record. The application under Order 9, Rule 13, CPC filed by the appellants
was supported by an affidavit by the appellant Rajendra Kumar, son of
Ramchand, Furthermore, on the same date, an application was also filed which
purports to be u/s 5/7 of the Indian Limitation Act, wherein, it was mentioned
that the applicants (appellants) bonafide did not take part in the proceedings,
thinking, that since the matter has been compromised with them, they had
nothing to pay and that there being no counsel after 27 11.78, no notices of the
applications filed by respondents Nandankumar and another, were given to the
appellants. Thus, there is suppression of facts. This application was also
supported by an affidavit.

Before the trial Court in M.J.C. No.16/84, Nandankumar and
N.A.Smt.Pyaribahu filed their written objections on 30.10 84, separately, but
the contents are virtually the same. Those NAs raised objections viz. that the
Judgment in open Court has been pronounced as per provisions in C.P.C. and
was dated and signed in open Court, and thereafter, after publication on Notice
Board a decree was drawn up. The decree was required to be engrossed on a
non-judicial stamp paper of the value of Rs.27,212/- and Para 7 of the
Judgment provided that one-third of that amount has to be borne by Rajkumar,
Ramchand all defendants and Pyaribahu and Nandankumar, as ordered.
Rajkumar, did not deposit one-third share. Therefore, the decree has not, so
far, been drawn as ordered. In the execution proceedings, the appellants had
prayed for stay. That the trial Court rejected the application for urgent hearing
of the execution case on 4.10.84 and directed that the execution case be linked
up in the MLJ.C. Nos. 15/84 and 16/84 for hearing and also with the main suit.
The further objection is that in the application under Order 9, Rule 13, CPC.
there is not a whisper to the effect that those four defendants were "prevented
from appearing by sufficient cause, when the suit was called on for hearing"; and
the provisions of Section 5/17 Limitation Act are foreign to application under

{4
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Order 9 Rule 13, CPC; and thus, thé application is untenable. Similarly, the
application registered as MJC No. 15/84 is also wholly untenable in view of
Order 20, Rule 3 except as provided by Section 152, CPC of Review. In the
instant case, no review has been filed.

On a perusal of the order-sheet in M.J.C. No. 16/84 in particular from
30.10.84 onwards, it is observed that it was adjourned on about 23 hearings
for "arguments”. This includes also the dates on which the Presiding Officer hap-
pened to be on leave. According to order-sheet dated 20.6.86, the applicant
was absent, the learned counsel for the NA No.1 was present-who was heard
and the case was fixed for orders on 26.6.86. On 26.6.86 it was adjourned to
27-6-86 and the impugned orders were passed on 27.6.86 which have been
challenged in this appeal.

Before the arguments in the appeal, wére concluded, the respondents 5
and 6 filed "Preliminary objections" in which the historical background has been
narrated besides the objections taken therein. Many documents were filed as
Annexures. On the other side, the learned counsel for the appellants filed a
written reply to those objections, in general as also parawise reply, accompa-
nied by documents referred therein.

According to the objections by the respondents, from the end of 1976
the appellants who were defendants had deliberately left attending the Court;
and despite notice, did not come. They were noticed for contributing their one
third share. In MJCs summons and notice was served on 13.1.84 but they had
been creating hurdles. They had also sought time; Hon'ble Shri Justice S.K.Seth
was elevated to the Bench on 27.11.78 but he had stopped attending the Court"
even for two years prior to the elevation", (Para iv) of objections-application
that the appellants had filed an application registered as MJC 1/85 for prosecut-
ing the respondents. The application was u/s 195, r/w 340, Cr. P.C, which was
dismissed. Appellant's civil Revision No. 512/86 was also dismissed on 9.4.87;
that the decisions therein would operate as "res judicata” in the present pro-
ceedings; the absence of appellant No. 1 is said to be intentional. Various other
pleas of estoppel, res judicata, Waiver, abuse of the process of law have been
raised. On the other hand, in the reply of the appellants, those submissions are
denied and disputed.
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Order 9, Rule 13 reads as follows:

“Order 9, Rule 13. Setting aside decree ex-parte against defendant;

In any case in which a decree is passed ex parte against a defendant,
he may apply to the Court by which the decree was passed for an
order to set it aside; and if he satisfies the Court that the summons was
not duly served, or that he was prevented by any sufficient cause
from appearing when the suit was called on for hearing, the Court shail
make an order setting aside the decree as against him upon such terms
as to costs, payment into Court or otherwise as it thinks fit, and shall
appoint a day for proceeding with the suit:

Provided that where the decree is of such a nature that it cannot be set
aside as against such defendant only it may be set aside as against all or
any of the other defendants also.

Provided further that no Court shall set aside a decree passed ex
parte merely on the ground that there has been an irregularity in the
service of summons, if it is satisfied that the defendant had notice of the
date of hearing and had sufficient time to appear and answer the
plaintiff's claim.

Explanation. - Where there has been an appeal against a decree
passed ex parte under this Rule, and the appeal has been disposed of
on any ground other than the ground that the appellant has withdrawn
the appeal, no application shall lie under this rule for setting aside that
ex parte decree.

In my view, "the merits of the case" as parties have tried to raise before

this appellate Court are not a relevant for consideration. Even before the trial
Court, as the proceedings under this provision are original proceedings
independent of the suit, the merits are not a relevant consideration, except to
the limited extent they are relevant to the points for decision under this
provision. The principal point for consideration in these proceedings are whether
there was "sufficient cause for non-appearance at the hearing ?" According to
the amended provision, the applicant has to prove that he was prevented by
any sufficient cause from appearing when the suit was called on for hearing. To

-
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recall, consistently. the case was fixed forl arguments only, and on 20.6.86, only
one counsel was heard and order was passed as stated before. Paras 1 and 2
of the impugned orders are introductory. In para 3 what is said is, that on
3 1 83, final decree has been passed and the application under Order 9, Rule
13, CPC has been filed on 16.6.84 and is time-barred. The order further records
that the only ground mentioned in the application is that the counsel was
elevated on 27.11.78 and thereafter, he did not appear; that, in fact even after
27 11.78 there has been proceedings before final decree was passed (What are
those ?). Therefore, there is no sufficient cause; that no evidence has been
adduced to support the application. Hence, it is dismissed.

The learned counsel for the appellants Sarvashri K L Issrani and R.S.
Tiwari urged, that the trial Court never communicated that evidence be led.
That, no opportunity for adducing evidence was given particularly when the case
lingered for such a long period; that, in fact, their applications were supportec
by affidavits and there were no counter affidavits by respondents 5 and 6. On
the other hand, the learned counsel Shri K.P. Munshi for respondent No. 5 anc
Shri Sanyal for respondent No. 6 (who later on withdrew his power) had urged.
that the appellants could have expressed to the Court that they want to adduce
evidence; that the application under Article 123 is to be filed within 30 days
from 3.1.83 i.e. it ' was to be filed on or before 2.2.83, but it has filed on
16.4.84, after a delay of 14 months 14 days. Therefore, it has to be dismissed,
in limine, in view of the mandatory inhibition u/s 3(1) of the Limitation Act. It
was also submitted that the appellants are abusing the process of law; and were
aware of the proceedings; and were in fact watching the progress through
Mukhtiyar or otherwise. On the other hand, these contentions are denied by the
appellants. So far as the delay is concemned, the appellants have given two fold
reasons. One of those only has been, casually and in passing, has been referrec
in the impugned orders. There is no such finding by the trial Court that the
appellants were aware of the proceedings and had knowledge. At this stage this
Court cannot accept the submission that the appellants did not intend to pay the
decretal amount to answering respondents. Hence, they have taken shelter
behind false and vexatious applications.

On the other hand, except for the date of elevation, in absence o:
any evidence there could not have been any finding as to from which date o
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hearing the appellants' counsel refrained from attending the Court because the
contention of the contesting respondents is that the appellants' counsel and stopped
appearance in the Court" two years prior fo elevation”. Similarly, when the
appointment of any Mukhtiyar is also a disputed fact, it is difficult to accept the
contention that the appellants, from a distance, were watching the proceedings
but came late only to create hurdles in execution proceedings. Whether the
absence of appellant No.1 was intentional or malafide, or it was because of
being misled (due to alleged fraud practiced on them) are also disputed
questions which could not have been decided without materials and evidence
placed before the trial Court:

Even during the course of arguments, decisions were referred. But as
stated above, in those proceedings, the merits of the original case are not to be
- considered. However, I may refer to Miss-Devi Ramchand Vaswani v. S.V.
Bastikar (1). It was held, that "sufficient cause” is not different from "good
cause”. If a party is unaware of the date of hearing and the unawareness is not
due to any fault of his, in the circumstances, it was held, good or sufficient
cause for non-appearance under Order 9, Rule 13, CPC.

The learned counsel had stated that as there was no counter affidavit by
the other side, the affidavit filed by the appellants could have been relied upon.
In Chunnilal v. Chhota Bhai Moti Bhai (Firm)(2), it was held, that an
affidavit is evidence if the parties agreed to have decisions on affidavits alone. It
would be permissible it there is mutual agreement. The Court is bound to allow
the parties to lead evidence. That was a case where the respondent had applied
for setting aside the exparte decree. The application was supported by an
affidavit which was controverted by the plaintiffs' affidavit. The respondent then
filed supplementary affidavit, and the trial Judge decided merely on basis of
those affidavits. In the instant case, before me, after the written objections/replies
filed by the contesting respondents/NAs, points for decision/issues could have
been framed, and then it could have been considered whether the parties wanted
to lead necessary evidence thereupon. It further seems that the applications. for
amendment etc. are still pending in the-trial Court. [n the absence of materials
on record and the nature of order sheets also referred above, the impugned
orders were improper and are liable to be set aside.

(1) ALR 1968 Bom. 57. (2) 1966 J.L.J. Note 146.



1992 MADH YA PRADESH . ERIE 51

S.S. Ramchand v. Dhanendra Kumar, 1989.

For the aforesaid reasons, this appeal is allowed, and the impugned orders
dated 27.6.86 are set aside. The case is remitted to the trial Court for framing
issues/points for decision, and after allowing the parties to lead requisite evidence
to decide the application according to law. The counsel for the appellants are
asked to appear in the trial Court (i.e. Second ADJ Jabalpur) on 27.11.89. The
learned COUNSEL for the respondent No. 5 Shri K. PMunshi has stated that his
power came to an end since Smt. Pyad Bahu died after the conclusion of hearing
before the pronouncement of the Judgment. Hence, this order is passed in view of
Order 22, Rule 6, CPC..Shri Sanyal, Advocate, who appeared for the respondent
No. 6 had withdrawn. Therefore, it is not possible to give direction envisaged
under Order 41, Rule 26-A, CPC. Therefore, trial Court will take further
proceedings after noticing the parties concerned.

Appeal allowed,
CIVIL REVISION
Before Mr. Justice R. K. Varma.
30, November, 1988.
SMT. VIMLADEVI ...Applicant*
V.
GURINDERSINGH ...Non-applicant.

Accommodation Control Act, M.P. (XLI of 1961)—Section 23-E-Revision-
Rent Controlling Authority transferring the case of widow/landlady
to civil Court on ground that it has no jurisdiction as she let out
the premises after her widowhood - No distinction can be made -
Whether tenancy created prior or subsequent to her widowhood -
Immaterial - Constitution of India - Article 15(3) - State has power
to make special provision for women - The case of widow is
certainly a disadvantaged class - Case of a retired Govt. servant
is different - Order of impugned cannot be sustained in law - Matler
remanded to the R.C.A. for deciding the case according fo law.

* C.R. No.295 of 1987, against the Order dated 24.7.87, passed by Rent Controlling Authority, Indore, in
Eviction case No. 206/84.
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In case of a retired servant of any Government including a retired member
of defence services, included in Sub-clause (i) of Sec. 23-J of the Act which
define 'landlord' for the purposes of Chapter I1I-A of the Act, the classification
of such retired Government servants appears to be on the basis of the object
that while they are in service they should not feel worried about the difficulties
of along drawn-out litigation when they wish to get back the premises which
they have leased out during the service.

But in case of a landlord who is widow the object of classification is
altogether different. The classification appears. to be justified with a view to
conferring benefit to widow on account of her disability as a widow. Article
15(3) of the Constitution of India enables the State to make any special pro-
vision for women. The class of widow is certainly a disadvantaged class and it
is immaterial as to when the landlord became a widow prior to institution of a
case for eviction on the ground of her bona fide need. .

K.L. Sethi for the applicant.

S.M. Dagaonkar for the non-applicant.
Cur. adv. vult.

ORDER -

R. K. VARMA, J. - This order shall also govern the disposal of Civil Revision
No. 323/87 (Gurindersingh v. Rent Controlling Authority and another).

This is a revision filed by the applicant-plaintiff against the Order dated
24.7.1987 passed by the learned Rent Controlling Authority, Indore (hereinafter
referred to as 'the Authority') in Eviction Case No. 206 of 1984 whereby the
learned Authority has transferred the case for trial by the Civil Judge, holding
that the Authority has no jurisdiction to try the case.

Civil Revision No. 323/87 has been filed by the tenant-defendant against
the very same order passed by the Authority praying that the impugned order of
the Authority transferring the case be set-aside and the plaintiff's application for
eviction be dismissed.

By the impugned order the authority has directed transfer of the
plaintiff's application for eviction for trial by the Civil Court on the ground that
she let-out the accommodation in question to the non-applicant-tenant when
she was already a widow, she having become widow on 11.5.1975 and the
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accommodation 1n question was let-out on 1 12 1978. The learned Authority
has relied upon a decision in Badriprashad v Chimanlal(1). That was a case
of retired Government servant who let-out his accommodation after his
retirement and was held to be not covered by the definition of landlord
provided in Section 23-J of the Act on the authority of a Supreme Court
decision in Mrs. Winijred Ross and another v. Mr. Ivy. Fornsaca and
nthers(2)

Learned counsel for the applicant-plaintiff has submitted that although
among the particular classes of landlord included in the definition of landlord n
Section 23-J of the Act who are entitled to avail of the forum of the authonty
for expeditious disposal of the application for eviction on the ground of bona
fide requirement of the accommodation, the class of retired Government servant
and the-class of widows are included in sub-clauses (i) and (iii) of Section 23-
J of the Act, it will be wrong to draw any similarity between the two classes so -
as to apply the aforesaid authority concerning a retired Government servant to
the mstant case of a widow landiord. Learned counsel has cited a decision of
thi- Court in Smt. Radhabai v. Arjundas (3) which is a complete answer to the
question involved in this case. It has been held therein that the provision of
clause (iti) of section 23-J of the Act on a reasonable classification is meant
for widows or a divorced wife as a class and, therefore, in the case of a widow
no distinction can be made with reference to the tenancy whether created prior
or subsequent to her widowhood.

In case of a retired servant of any Government including a retired member
of defence services, included in sub-clause (i) of Sec. 23-J of the Act which defines
'landlord' for the purposes of Chapter 11I-A of the Act, the classification of such
retired Government servants appears to be on the basis of the object that while they
are in service they should not feel worried about the difficulties of a long drawn-out
litigation when they wish to get back the prenuses which they have leased-out during
the service Having regard to this object the retired' Government servants, who
lease-out their premises after their retirement cannot reascnably be covered in the
class of landlords included in Clause (i) of Section 23-J of the Act. InMrs. Winifred
Ross's case (supra) which relates to the case of a retired member of the Armed
Forces, covered under a similar provision of the Bombay Act, the relevant
observations of the Supreme Court in this connection are as follows :

1) 1987) M.P.R.C.J. 66. (2) ALLR. 1984 S.C. 458.
(3) 1988 M.PL.J. 342 1988 JLJ 441
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"Since a liberal interpretation of Section 13-A—1. of the Act is likely to
expose it to a successful challenge on the basis of Article 14 of the
Constitution, it has to be read down as conferring benefit only on those
members of the- Armed Forces who were landlords of the premises in
question while they were in service even though they may avail of it
after their retirement. Such a construction would save it from the
criticism that it is discriminatory and also would advance the object of
enacting it, namely, that members of the Armed Forces should' not while
they are in service feel worried about the difficulties of a long drawn out
litigation when they wish to get back the premises which they have leased
out during their service. Persons in the position of the landlord in the
present case cannot, therefore, maintain a suit under Section 13-A—1
of the Act.

e ot T S X--- ’ ~=-X--=

But in case of a landlord who is a widow the object of classification is
altogether different. The classification appears to- be justified with a view to
conferring benefit to widow on account of her disability as a widow. Article 15(3)of
the Constitution of India enables the State to make any special provision for
women. The class of widow is certainly a disadvantaged class and it is
immaterial as to when the landlord became a widow prior to institution of a
case for eviction on the ground of her bona fide need. Consequently, the
impugned order of the learned Authority who has wrongly applied the principles
of Badriprashad's case (supra) of a retired Government servant, to the instant
case of a widow landlord, cannot be sustained and must be set-aside.

In the result this” Civil Revision No. 295/87 (Smt. Vimladevi v.
Gurindersingh) succeeds and is allowed. The impugned order passed by the
Authority is set-aside. The case is remanded to the learned Authority for
disposal according to law.

Gurindersingh v. Rent Controlling Authority and another (1) filed
by the tenant defendant fails and is hereby dismissed.

In the circumstances of the case there shall, however, be no order as to

costs.
Application dismissed.

(1) C.R. No. 323 of 1987

K8
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Before Mr. Justice B. M. Lal.
12, September, 1990

HARIRAM SINGH ...Applicant*
N .
MANOHAR RAO & anor. ...Non-applicants.

Criminal Procedure Code, 1973 (Il of 1974), Sections 145, 146 and Land
Revenue Code, M.P. (XX of 1959), Sections 2(4), 168 and 257(k) -
A lessee under Section 168(2) of the Code is not a tenant as defined
under section 2(Y) of the Code but a lessee having no statutory
right of occupancy tenant -- Section 257(k) -- Excludes jurisdiction
of Civil Court in matter of ejectment of a lessee of a Bhumiswami
-- Section 145(6) --Expression 'until evicted therefrom in due course
of law' is not confined to the eviction order by a Civil Court -- Order
of eviction passed by Board of Revenue is an order in due course
of law -- Sections 145 and 146, Cr. P.C. --Eviction of lessee ordered
by the Revenue Authorities under Section 168(4) MPLR Code &
confirmed by the Board of Revenue -- Possession handed over to
Deity/Sarvarakar in execution proceeding -- Subsequence
proceeding under Section 145, Cr. P.C. at the instance of lessee and
‘appointment of receiver under Section 146, Cr. P.C. by S. D. M. -
Not proper and abuse of process of law -- Proceeding quashed.

The lessee under sub-section (2) of Section 168 of the Code is not a
tenant as defined under Section 2 (y) of the Code, as according to the definition
of "tenant" in Section 2(y) of the Code, he acquire the right of an occupancy
tenant. But under Section 168(2), remains only a lessee having no statutory
rights availlable to him as an occupancy tenant.

In the instant case, the dispute between the Sarvarakar and the
applicants/lessees is only cognizable under Section 168 of the Code and Civil
Court has no jurisdiction as observed in the second appeal in view of the
provisions of Section 257(K) of the Code. This being so the expression used
in sub-section(6) of Section 145, Cr. P.C. (until evicted therefore in due course
of law) is not confined to eviction by civil Court alone. Section 257 of the Code

* Cr. Rev. No. 365 of 1990, against the order dated 19.3.90, passed by Sub-Divisional Magistrate, Damoh,
in M Cr. C. No. 260/89
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expressly excludes the jurisdiction of the Civil Court in matter of ejectment of
lessee of a Bhumiswami under sub-section (4) of Section 168. Therefore, the
final order passed under Section 145 of the Code of Criminal Procedure in
earlier proceedings between the Bhumiswami and the lessee can only be set at
naught by initiating proper proceedings before the Courts provided under the
Code and not before the Civil Court, which is not competent to entertain such
disputes. This being so, the final order passed by the Board of Revenue
referred to above would be conterminous with that of the Civil Court.

Nata Padhan v. Benchha Baral(1); referred to.
S. C. Datt for the applicant.

P. P. Naoleker for the non-applicants.
. Cur. adv. vull.

ORDER

B. M. LAL, J. - The decision in this revision sha!l also govern disposal of
Criminal Revision No. 67 of 1989 (Dharam Singh and others v. Sarvarakar
Manoharlal Pathak). Both these revisions arise out of order passed by the
S.D.M., Damoh whereby in excrcise of his jurisdiction under Section 146 of
the Code of Criminal Procedure directed attachment of the disputed property
and handing it over to the Tahsildar as supratdar, against which these revisions
have been filed.

In both the revisions the lands involved are the same, i.e. Khasra No.
1235 admeasuring 8.31 acres and Khasra No. 1355 admeasuring 17.34 acres
situated in village Bansa Kalan, Tahsil and District Damoh. This fact is not
disputed that the lands in question belong to Deity Muirti Shrideo Murlidhar Ji
Mandir, Damoh and this land had been leased out to the applicants in both the
revisions and by virtue of the said lease, they were in possession of these lands
for the last two decades. The non-applicant Sarvarakar Manohar Rao Pathak
is looking after this property on behalf of the Deity.

(1) A.LR. 1968 Orissa 36.
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It appears that in the year 1973 the Sarvarakar of the property tried to
dispossess the lessees on account of which proceedings under, Section 145 of
the Code of Criminal Procedure had been started vide Criminal Case No. 36/
73 and ultimately possession of the applicants/lessees was confirmed in Criminal
Revision No. 205/74, decided on 10.9.74 by this Court.

However, on behalf of the Deity, Civil Suit was filed for dispossession
of the lessees from the suit land and the Sarvarakar contested the suit unsuc-
cessfully right from the Civil Court to this Court. This Court in Second Appeal
No. 365/66, decided on 14.10.1971 directed the Sarvarakar to resort to the
remedy available under Section 168 of the M.P. Land Revenue Code (hereinaf-
ter referred to as the Code) as civil suit is barred under Section 257(k) of the
Code.

Accordingly an application under Section 168(4) of the Code was moved
before the S.D.0., Damoh. The said application was registered as Revenue
case No. 142-B/121/77-78 and by order dated 12.9.1978 the S.D.O., Damoh
passed order evicting the applicants from the suit lands. Against this order un-
successful applicants preferred appeals before the Collector, Damoh, Commis-
sioner, Revenue Division, Sagar and Board of Revenue, Madhya Pradesh,
Gwalior. The Board of Revenue, Gwalior by order dated 30.5.1984 while
maintaining the order passed by the subordinate revenue Courts referred to
above, directed the applicants to band - over possession of the lands to the
Sarvarakar Accordingly executive proceedings for possession were started and
possession was delivered to the Sarvarakar.

Here it will not be out of place to mention that this legal position is not
disputed that the lessee under sub-section (2) of Section 168 of the Code is
not a tenant as defined under section 2(y) of the Code, as according to the
definition of 'tenant' in section 2(y) of the Code, he acquires the right of an
occupancy tenant. But under section 168(2), remains only a lessee having no
statutory rights available to him as an occupancy tenant. This being the legal
position, the possession of the applicants after the decision of Board of
Revenue dt. 30.5.84 cannot be more than a trespasser and the same cannot be
maintained in the eye of law.

It appears that the applicants again tried to take possession of the Jands
in dispute upon which proceedings under Section 145 of the Code of Criminal
Procedure were started and the S.D.M. after passing a preliminary order also
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passed an order under Section 146 of the Code for attachment of the property
and appointing a receiver, against which these two revisions have been filed by
the applicants/so-called lessees.

Shri P. P Naolekar, learned counsel appearing for the non-applicant
Sarvarakar raised a preliminary objection and contended that direct revision to
this Court 1s not maintainable. True it is. Against the order of the S.D.M., the
Sesstons Court, Damoh had not been moved, but ‘directly, in violation of Rule
15 of the High Court Rules contained in Chapter IV, revision has been filed.
Ordinarily such revisions are to be filed before the Sessions Court, save n
exceptional cases. Since both the revisions have been admitted for heaning
parties, no useful purpose would be served in dismissing these revisions on this
score alone. Therefore, this Court has decided to decide these revisions on
merits. :

As stated above, this case has chequered history starting from two
decades ago where in the parties have contested innings after innings in Civil
Court as well as in revenue Courts and also resorted to the provisions of
section 145 of the Code of Criminal Procedure.

Learned counsel for the applicant, Shri S.C. Datt, while giving
reference to the order passed by this Court in Criminal Revision No. 205/74
decided on 10.9.1974 submitted that throughout the land was found in
possession of the applicants. The submission so made has no two opinions, as
dispute between the parties arose in the year 1962, which led the Sarvarakar of
the temple to file a suit and ultimately as per the direction given in Second
Appeal No. 355/66 he has approached the Revenue Court which has decided
the dispute in favour of the Sarvarakar of the Deity.

The object of the provisions of Section 145 of the Code of Criminal
Procedure, in the context of the chequered history of this case, cannot be lost
sight of, which contemplates that the provisions of Section 145 are meant for
preventing breach of peace arising in respect of disputes relating to immovable
property and, therefore, in order to achieve this object the provisions of section
145, the S.D.M is to settle the matter temporarily and to maintain stafus quo
until the rights of the parties are decided by a competent Court. In this respect
the decision rendered by the Board of Revenue is a decision by a competent
Court, which is binding on the parties, as a civil suit is barred in view of the
provisions of Section 257(K) of the Code as referred to above.
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The effect of the order passed by the highest revenue Court of the
State on 30.5 1984 cannot be lost sight of in view of the .provisions of
sub-section (6) of Section 145 of the Code of Criminal Procedure, being an
order evicting the applicants- from possession of the disputed lands in question
and is as such a proceeding "in due course of law", as under the facts and
circumstances of the instant case, this Court in Second Appeal No. 355/66
directed the Sarvarakar to resort to the remedy available under Section 168 of
the Code and the Sarvarakar on behalf of the Deity having resorted to it and
got a final order from the highest revenue Court of the State. In view thereof; it
is'not now necessary that there should only be an order of the Civil Court, but
the Court acting under statutory authority to pass an order for possession is
also recognised under sub-section (6) of Section 145, Cr. P.C. The expression
"until evicted therefrom in due course of law" speaks in itself that the eviction
* should be through a competent court of jurisdiction.

In the instant case, the dispute between the Sarvarakar and the
applicants/lessees is only cognizable under Section 168 of the Code and the Civil
Court has no jurisdiction as observed in the second appeal in view of the
provisions of section 257(K) of the Code. This being so the expression used in
sub-section (6) of Section 145, Cr. P.C. (until evicted therefrom in due course
of law) is not confined to eviction by Civil Court alone. Section 257 of the
Code expressly excludes the jurisdiction of the Civil Court in matters of ejectment
of a lessee of a Bhumiswami under sub-section(4) of Section 168. Therefore,
the final order passed under Section 145 of the Code of Criminal Procedure in
earlier proceedings between the Bhumiswami and the lessee can only be set at
naught by initiating proper proceedings before the Courts provided under the
Code and not before the Civil Court, which is not competent to entertain such
disputes. This being so, the final order passed by the Board of Revenue re-
ferred to above would be conterminous with that of the Civil Court (See * Nata
Padhan v. Banchha Baral (1).

Thus, the action on the part of the applicants in taking the law in their
own hands and trying to trespass into the land belonging to the Deity,
notwithstanding the final order of the Board of Revenue was illegal and the
proceedings under Section 145, Cr. P.C. cannot be said to be bonafide and
has resulted in abuse of the process of law and cannot be maintained and this
Court in its revisional jurisdiction, for the facts and circumstances narrated above,
(1) ALLR. 1968 Orissa‘36.
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is constrained to quash the entire proceedings and further di}ectmg the SDM,,
Damoh to place the Sarvarakar in possession of the disputed property. Here it
is pertinent to mention that in such cases where an order is passed in terms of
sub-section (6) of Section 145, Cr. P. C. by a competent Court and thereafter,
repeatedly if a party is indulging in trespass and tries to take forcible passession
of the property from the real owner, the aythorities are expected to take
recourse to normal procedure of apprehending those persons for committing
criminal trespass or other lawful remedies available to them.

With these directions, the proceedings pending before the S.D.M., Damoh
under Section 145, Cr. P. C. are quashed. Accordingly the revisions are dis-

posed of.
Application disposed of.

- - -

........

Before Mr. Justice B. M. Lal.
24, January, 1990

TRICHINOPOLY RAMASWAMI ARDHANANI & ors.  ....Applicants*
V.
KRIPA SHANKAR BHARGAVA ...Non-applicant.

Criminal Procedure Code, 1973 (Il of 1974), Sections 200, 204, 397, 401 and
482 and Penal Code, Indian (XLV of 1860), Sections 499 and 500 —
Complaint case — Jurisdiction — Suit filed at Bombay High Court
containing defamatory imputation — Writ of suminons served on the
complaint at Chhindwara — On complaint filed J M.F.C., Chhindwara
has jurisdiction fo take cognizance — Section 204, Cr. P.C. — Issue of
process -- Subjective satisfaction of Magistrate as prima facie case is
sufficient to issue process -- Suit containing defamatory imputation -
Plaint verified by petitioner who alone is liable to be proceeded --

* M. Cr. C. No. 2752 of 1987, against the order dated 11.4.87, passed by Chief Judicial Magistrate,
Chhindwara, in Cr. C. No. 1034/87.

-
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Proceeding against other petitioners, quashed -- 'Publication’ -- Suit
JSiled in which writ of summons issued and served oy e complainmil
amounts {o publication -- Section 482, Cr. P. C. Power of Superin-
tendence of High Court -- Exception 9 of section 499 of L P.C. — Cannot
be looked into at the stage of exercising power of Superintendence
under section 482 or Revisional powers under Sections 397/401 of the
Cr. P. C. — Petitioner is at liberty to take recourse to such provision
at appropriate stage — Prayer of stay of trial till final decision in Civil
Suit at Bombay cannot be acceded to words & phrases 'Publication’ -
Plaint filed with defamatory imputation amounts to 'Publication’.

Where only direction of issuance of process under Section 204, Criminal
Procedure Code is given, duty is cast upon the Court to refrain from passing any
observation so that case of either side may not be prejudiced. Therefore, where the
Magistrate acting under Section 200, Criminal Procedure Code is satisfied himself
about the allegations made in the complaint and evidence adduced in that behalf,
prima facie, for proceeding against the accused persons, in such cases, at this
stage, no interference ordinarily is called for either under Section 482, Cr. P.C. or
under Sections 397/401, Cr. P. C. until and unless glaring defect in the order im-
pugned is demonstrated, i. e.

(a) allegation and the evidence appearing on record if taken at their face
value, no case is made out;

(b) Where such discretion exercised by the Magistrate is capricious or
arbitrary;

(c) basically the complaint suffers from some legal defect.

‘Law is well settled on this point. In such cases, the court within whose
jurisdiction the publication is made or the court in whose territorial jurisdiction
the defamatory matter is served, circulated or distributed, either court will have
jurisdiction.

Where the plaint is filed containing so called defamatory matter accord-
ing to the respondent, the same amounts to publication within the meanmg of
Section 499, LP.C.
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Balraj Khanna and others v. Moti Ram (1), Kazi Jalil Abbasi v.
State of Utter Pradesh (2) and Thengavelu Chettiar v. Ponnammal (3);
followed.

Dhiro Koch and another v. Govinda Dev Mishra Bura Satria(4) and
Bhagat Singh Sethi v. Jindalal (5); referred to.

S. C. Dutt for the applicants.
A. G. Dhande for the non-applicant.

Cur. adv. vult.

ORDER
B. M. LaL, J. - This petition under Sections 482 read with sections 397/401,
Criminal Procedure Code is directed against an order dated 11.4.1987 by which
the Chief Judicial Magistrate, Chhindwara in Criminal Case No. 1034/87 while
taking cognizance of an offence under section 500, Indian Penal Code directed
issuance of process against the petitioner in accordance with provisions of
Section 204, Criminal Procedure Code. '

Brief facts leading to this petition are as under :

Industrial Consultancy Bureau Pvt. Ltd. Kalyana, Bombay (in short ICB
Pvt. Ltd) is a Company registered under the Companies Act of which the
petitioners No. 1 to § are directors, engineers and responsible officers.

The Company is engaged in the business of engineering constructions. It
entered into a Contract with the complainant/respondent Kripa Shanker Bhargava
to execute certain work on behalf of the I.C.B. Pvt. Ltd. near Nandan Site at
Damua in district Chhindwara.

[t appears that some dispute of accounts between the Company and its
officers on one hand and the complainant Kripa Shankar Bhargava on the other
hand, arose and the same led to filing Civil Suit by the respondent Kripa Shanker
valued at. Rs. 6,11,300/- m the Court of First Additional Judge to the Court of
District Judge, Chhindwara, on 22.6.1986.

(1) ALR. 1971 S.C. 1389 (2) 1978 Cr. L. J. NOC 104 (Allahabad)

(3) ALR. 1966 Mad. 363.  (4) 65 Indian Cases 204
(5) ALR. 1966 J & K 106

3
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Similarly, the petitioners .C.B. Pvt. Ltd. also filed a suit valued at-
Rs.7,44,813.71 before the High Court of Judicature at Bombay in original
jurisdiction on 29.7.86 vide suit No. 2065/86.

After receiving writ of summons of Suit No. 2065/86 and copy of the
plaint, according to Kripa Shanker Bhargava, petitioner No. 1, vide para 16 of
the plaint, used perse defamatory imputation i.e. .... wrongfully converted. ..
misappropriated of some quantity of steel.

According to Kripa Shanker this defématory version led him to file a
compiaint case on 21.10.1986 against the petitioners, for taking suitable action
and punishing them under sections 120-B, 477-A and 500, Indian Penal Code.

Respondent/Complainant in the complaint case submitted that he is a
progressive businessman of Chhindwara Town and commands respectable
position in his home town and outside as well. Therefore, the imputation so
made in para 16 of the plaint referred to above has lowered down his prestige.
in the estimation of his well wishers.

On 10.11.1986, respondent examined himself and one Om Prakash
Shukla to establish prima facie case against the petitioners and the learned
Chief Judicial Magiétrate, Chhindwara, by order dated 11.4:1987, having found
prima facie case only punishable under Section 500, Indian Penal Code regis-
tered the case against the petitioners and directed issuance of process in ac-
cordance with the provisions of Section 204, Criminal Procedure Code.

Against this order the present petitioners have come up before this court
invoking inherent and revisional powers, seeking quashing of the impugned
order dated 11.4.87 as well as the entire proceedings pending before the Chief
judicial Magistrate, Chhindwara.

Leaned counsel Shri S. C. Dutt appearing for the petitioners made multi-
fold submissions one after another as under :

(a) That, so called perse defamatory words used in para 16 of the
plaint have been used in good faith and the petitioners are entitled to
take advantage of Exception 9 of Section 499, Indian Penal Code;
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(b) That, the plaint was filed by 1.C.B. Pvt. Ltd. Company and the
same has been verified by petitioner No. 1, Trichinopoly Ramaswami
Ardhanani, therefore, the other petitioners No. 2 to 5 having no nexus
with the alleged use of perse defamatory words in para 16, Chief
Judicial Magistrate, Chhindwara exceeded in its a jurisdiction in issuing
process to the petitioners No. 2 to 5;

(c) That, the suit was filed at Bombay High Court, therefore, Bombay
High Court alone has territorial jurisdiction; '

(d) That, the matter in issue (Civil Suit No. 2065/86) is mHu&ce in
Bombay High Court and, therefore, Criminal Proccedings pending at
Chhindwar_a be stayed till the decision of Civil Suit No. 2065/86; ‘

(e) That, the so called perse defamatory words said to have been used
in the plaint ‘were not made public to be known to the persons in
general, therefore, no case under Section 500, Indian Penal Code is made.

On the other hand, Shri A.G. Dhande learned counsel appearing for the
respondent/complainant supported the order impugned.

Before discussing the points in issue, at this stage, where only direction
of issuance of process under Section 204, Criminal Procedure Code is given,
duty casts upon the Court to refrain from passing any observation so that case
of either side may not be prejudiced. Therefore, where the Magistrate acting
under Section 200, Criminal Procedure Code is satisfied himself about the
allegations made in the complaint and evidence adduced in that behalf, prima
facie, for proceeding against the accused persons, in such cases, at this stage,
no interference ordinarily is called for either under section 482, Cr. P.C. or
under Sections 397/401, Cr. P. C. until and unless glaring defect in the order
impugned is demonstrated, i. e—

(a) allegation and the evidence appearing on recprd if taken at their face
value, no case is made out;

(b) where such discretion exercised by the Magistrate is capricious or
arbitrary,
(c) basically the complaint suffers from some legal defect.
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At this juncture, it will not be out of place to state that under Section
202, Cr. P C for issuance of process under section 204, Cr P. C., detailed
enquiry on merits and demerits of the case 1s not required, as ultimately after
appearance: of the accused persons. if the Magistrate comes to conclusion that
no vase is made out the accused either will be discharge.or acquitted, as the
case may be.

Facts of the instant case, therefore, are to be tested with the above
touch-stone, while giving any finding.

Shri Dutt contended that the so called per se defamatory words used in
para 16 of the plaint have been used in good faith and the petitioners are
entitled to take advantage of Exception 9 of Section 499. IPC. In this regard
Shri Dutt strenuously made reference to Bhagat Singh Sethi v. Jindalal (1)
and contended that the petitioners' case is protected under Exception 9 of Sec-
tion 499, IPC.

Suffice to say that arguments advanced by Shri Dutt in this regard
taking resort to Exception 9 of Section 499, IPC, stating that so called
unputations have been made in good faith, has no relevancy at this stage. The
question of applicability of Exception 9 of Section 499, IPC as well as all other
defence available to the petitioners may be raised before the Trial Court during
Trial of the complaint. But at this stage the same cannot be gone into which
may prejudice the case of either side. Besides this, there is no material to
consider the said argument. See Balraj Khanna and others v Moft Ram (2)
Therefore, submission so made by Shri Dutt in this behalf is of no avail.

Shri Dutt next contended that the plaint is filed before the Bombay High
Cohurt by I C B. Pvt. Ltd. and the same has been verified by petitioner No. 1
Trichinopoly Ramaswami Ardhanani, therefore, other petitioners No. 2 to 5
having no nexus with alleged use of perse defamatory words in para 16, Chief
Judicial Magistrate, Chhindwara exceeded in its jurisdiction in 1ssuing process to
the petitioners No. 2 to 5. Submission so made by Shri Dutt appears to have
~ome force Bare perusal of the plaint annexed with the petition demonstrates
that the averments of the plaint in Civil Suit No. 2065/86 have been verified by
petitioner No. 1 Trichinopoly Ramaswani Ardhanani and, therefore, he alone .,

(1) ALR. 1956 J & K 10e. (2) ALR. 1971 S.C. 1389.
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prima facie, liable for the offence alleged and the submission so made by Shr
A.G. Dhande that the offence committed by a company, every person who a
the time of offence was in charge and was responsible to the company fo
conduct of business of the company, and the company shall be guilty of offence
and, therefore, all its office bearers shall be liable to be proceeded against, ha:
no ferce and 1t deserves to be rejected. Therefore, submussion of Shri Dutt thaf
no case against petitioner No. 2 to S, prima facie 1s made out is sustained.

Shn Dutt also contended that the suit was filed before the Bombay Higt
~ourt, and ther2fore Biaay High Court alone has territorial jurisdiction. In ths
- mtext Shn Datt submitted that place of tnal should be the territorial jurisdictiony
‘mits of Bomba* and nou Chhindv-ara

Law is well settled i Jhis point In such ce ,es, the court within whose
unsdiction the publication is made or the court e whe se territorial jurisdictior
v1e defamatory matter 1s served, circulated or distmbuted. exther court will have
urisdiction. See Kazi Jalil Abbast v State of Utter Prc Jesh(1). In the instant
sese witt of sumre yus of Civil Suit No. 2065/86 was directed to be issued to
e respondent/complainant at Chhindwara address alongvith copy of the plaint
ind, therefore, venue of trial ar Chhindwara does not saffer from territorial limits

“jurisdiction. Thus, the submssion somade by Shi1 Dutt has no force and is
1erehy repelled.

Nex1 submission of Shri Dutt 1s that *he matter in 1ssue (Civil Suit) is
subjudice in Bombay High .Court, therefore, Crinunal Proceedings pending at
hhindwara be steyed till decision of the Ciwil Suit No. 2065/86. This
sbnussion 15 devoid of sipbstance. Under the circumstances appeanng in this
;ase, proceedings 1 Civil/Suit Bas nothing to do with the crimmal proceedmgs
yending at Chhindwara Accordmg to Shri Dhande, learned counse) for
respondent complainant by using perse defamatory words in para 16 of the
laint the oifence is coraplete and even at this stage the petitioner No. 1 1f
withdraws those woids from. para 16 of the plaint by making an appropriate
application under Order 6, Rule 16, Civil Procedure Code for striking out che
said words, 1t will be af no help to the petitioners as the offence 13 complete a:
soon as the so called perse defamatory words are used. Therefore, question o
staying criminal proceedings at Chhindwara till decision of Civil Suit at Bombay
does not arise.

san o e T N TNA FAlishalall




1992] MADHYA PRADESH SERIES 67

Trichinopoly Ramaswami Ardhanani v.
Kripa Shankar Bhargava, 1990.

The next point argued by Shri Dutt is that so called perse defamatory
words said 12 have been used in the plaint were not made public to be known
to persons m general and, therefore, no case under Section 500, I P.C. is made
out lnis argument is only tenable where the letter enclused in an envelope and
is sent to the complainant and in that context it will not be deemed to be a
publication. But where the plaint is filed containing so called defamatory matter
according to the respondent, the same amounts to publication within the
meaning of Section 499, IPC. In Thangavelu Chettiar v. Ponnammal (1), it
Las been ruled that filing 2 plaint or petition containing defamatory matter amounts
*0 publication. 1'herefore, perse defamatory statement in pleadings, petition,
affidavits etc. of parties to judicial proceedings are offence punishable under
section 500, [P C unless they fall within the exceptions enumerated in section
499, 1PC acd therefoie, the petitioners are at liberty to.take resort to excep-
tions of Section 499, IPC at an appropriate stage.

Shn Dhande, however, giving reference to Dhiro Koch and another v.
Govinda Dev Mishra Bura Satria (2) contended that defamatory statements
made by the parties to suit in pleadings are not absolute privilege. I have
already expressed my view that at this stage in view of Balraj Khanna's case
(supra), wuestion of aoplicability of exceptions of Section 499 as well as other
defance available to the petitioners may be raised before the Trial Court during
Trial of the complaint. But at this stage, the same cannot be adjudicated upon.
This question 1s left open for the parties to argue before the Trial Court.

During the course of argument, incidentally Shri Dutt also submutted that
how the respondent was defamed by use of the words ' ..wrongfully converted
..misappropriated. has not been prima facie established. I would agamn
rerterated that at this stage it will not be proper to discuss the point so raised
by Shri Dutt, in detail and give any finding which may tend to prejudice the
case of either side. Since Shri Dutt made much emphasis on this point, it is
necessary to say that defamation is injury to one's reputation and reputation is
what other persons thimk of Kripa Shanker Bhargava, in the instant case, and
not his own opinion about himself Therefore, respondent/complainant while ex-
amming himself has also examined one Om Prakash Shukla and has thus, prima
Jacie established the necessary ingredients for taking cognizance within the mean-
ing of Section 204, Criminal Procedure Code.

1} ALR 1965 Mad. 363.  (2) 65 Indian Cases 204.
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From the discussions aforesaid, this petition is partly allowed to the
extent that proceedings initiated against petitioners No. 2 to 5 is hereby quashed.
However, the proceedings against petitioner No. 1 Trichinopoly Ramaswami
Ardhanaru alone shall contifue before the Chief Judicial Magistrate, Chhindwara.
It is, however, made clear that this is a case of 1987 Therefore, the petitioner
No. 1 and the respondent/complainant are directed to appear before the Trial
Court on 28.2 1990 and the Chief Judicial Magistrate, Chhindwara shall
proceed with the case expeditiously.

Application allowed.
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MISCELLANEOUS PETITION

Before Mr. Justice V. D. Gyani & Mr. Justice A. G. Qureshi.
7, March, 1990.

SMT. P. VENKAMMA . ..Petitioner*
V. '

M. P. HOUSING BOARD, BHOPAL

and others. ...Respondents.

Constitution of India-Article 226-Writ Petition—Hire Purchase
scheme covered under Group Insurance Scheme of L. I. C.—
Scheme in force at the time of purchase of home—Premium
also charged by the Housing Board-Death of purchaser—
Housing Board liable under the rules to honour their
commitments being a statutory body.

Reading all these rules together, it is difficult to conceive of such a
outragious stand taken by the respondents. There being no dispute on
facts, except for the bald averment on the part of the respondents that it
was the liability of the Life Insurance Corporation and the petitioner
should seek her relief therefrom, there is nothing on record to support
the respondents stand.

The respondents are liable under the rules to honour their
commitments. Being a statutory body, they cannot shirk their responsibility
and ask the petitioner to knock at the doors of the Life Insurance Corporation
of India.

S. C. Bagadia for the petitioner.
S. S. Swami for the respondents.

Cur. adv. vult.
- ORDER

The Order of the Court was delivered by
V. D. Gvany, J. - By this petition under Article 226 of the Constitution
of India, the petitioner prays for issuance of a writ in the nature of
Mandamus directing the respondents to give the petitioner full benefit of
the Group Insurance Scheme and to treat the remaining instalments of
House No. E-49, M. 1. G, Indore, purchased by her late husband Professor

* M. P. No. 303 of 1985.
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P. Vishwanathan, under Hire Purchase Scheme, covered by the Group
Insurance Scheme, as paid and further seeking a writ of Prohibition
restraining the respondent from recovery of possession of the suit house or
any amount claimed to be due from the petitioner; or initiating any.
proceeding against the petitioner on account of any. alleged default in
payment of annual instalments in respect of the said house.

It is an admitted position that the petitioner's hus.and Professor
P. Vishwanathan was allotted House No. E-49, M. 1. G., Indore undec
Hire-Purchase Scheme, filed as Annexure-R-1, by the respondents. It is
also admitted that the Life Insurance Corporation of India had started:
Group Insurance Scheme under which the Corporation was responsible
for payment of the remaining amount of hire-purchase in case of death of
the allottee. This Scheme was in force at the time the said house was
purchased by the petitioner's husband, but was later on withdrawn on 1.4.1971.
Under the Group Insurance Scheme there was a condition that if any of
the member expires before completing the hire-purchase instalments, the
remaining instalments shall be paid by the Insurer. For this Group
Insurance Scheme annual premia was also charge which was paid- by
the petitioner's husband along with the annual instalments year after year till
his death on 3.5.1984. The petitioner vide letter dated 22.7.1984,
(Annexure-B), informed the respondents that in view of the Group
Insurance Scheme no further instalments were required to be paid in respect
of the aforesaid house, which should be transferred in her name. The
respondents instead of complying with the petitioner's demand, by letter
dated 22.9.1984 (Annexure - C), informed the petitioner that the Group
Insurance Scheme had been withdrawn and the amount paid by way of
premia would be adjusted in the next instalment, which was payable by
the petitioner's husband. The petitioner contends that this letter,
(Annexure-C) is not only void and ineffective but is malafide as well and,
the respondents are estopped from taking: the. stand which they.-have:
attempted to take under (Annexure - C). The petitioner addressed a
notice (Annexure-D) on demand of justice to the respondents, but the:
respondents have failed to do anything in this behalf. Hence this petition.

The stand taken by the respondents is that the Group Insurance
Scheme was withdrawn as majority of members opposed it and did not pay.
the increased premia. It is also averred that this withdrawal was notified on the-
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Notice Board. The respondents have further averred that they have no
control over the circumstances under which the Life Insurance
Corporation withdrew. the said Scheme. It is also their case that Prof.
P. Vishwanathan had agreed that the excess premia collected from him
would be adjusted in the instalments payable by him.

Shri Bagadia, learned counsel appearing for the petitioner
contended that it does not behave a statutory body like the Housing Board
to take such a turn, that too after the death of the man just to avoid its
liability. Learned counsel appearing for respondents on the other hand
submitted that it. was beyond the control of the Housing Board to continue
with the Group Insurance Scheme. He also submitted that the relief, if any,
the petitioner should seek from the Life Insurance Corporation of India.

It is not. in dispute that the hire-purchase was ccvered by the
Group Insurance Scheme. It is also not disputed that the petitioner's
husband continued to pay the premia along with annual instalments as per
the agreement till his death.

The crucial question. that arises for consideration is, whether in
view of the facts as stated above, the petitioner is liable to pay the
remaining. instalments. A reference may be made to Annexure-R/2, a
circular. issued by the Housing. Board, pertaining to Group Insurance
Scheme covering the borrowers. Paragraph 1 of the said Circular and its
concluding para, read as follows :-

"The Administrator M. P. Housing Board is pleased to adopt the
above scheme for the benefits of persons who purchase House on
Hire purchase basis, from the Board. Under this scheme the LIC
of India would take upon itself the liability to liquidate the
outstanding loan towards the cost of the house_in the event of
unfortunate death_o haser before the full repayment of loan
accordihg to agreed terms and that the Residential Property would
be released to the hirer without any encumbrance. The hirer may
not require to pay any instalments thereafter.

The above agreement will come into force with effect from
1.4.75. i.e. the persons who have been allotted the houses after
1.4.75. will have to pay these charges compulsorily".
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Annexure, R/6, the statement, very clearly indicates the Insurance
charges collected by the respondents. Annexure-R/2 is the order dated
£.3.76, issued by the Administrator of the M. P. Housing Board, making
rules regarding Borrowers Group Insurance framed by the Life Insurance
Corporation of India, applicable to sale of houses on hire-purchase
basis. Rule 2, as contained in the Rules, filed as Annexure-R/3, reads
as follows :-

"The Board will act for and on behalf of the Members in all
matters relating to the Scheme and every act done by agreement
made with and notice given to the Corporation by the Board shall
be binding on the members."

Shri Bagadia strenuously urged that in face of this Rule the stand
taken by the respondents is not only baseless but also malafide. It is not
denied that petitioner's husband was a member of the Group Insurance
Scheme and as such it was for the Board to have acted for and on behalf
of the petitioner's husband, who was admittedly a member of the said
Scheme, in all matters relating to the Group Insurance Scheme. Rule 8 of
the said Scheme further lays down that :

"R. 8 - The Board shall pay to the Corporation in respect of each
member on the Entry date and the relevant Annual Renewal Dates,
such premiums as are required to secure and continue the Assurance
on the life of the Member for the relevant sum assured in respect
of a Member is inereased subsequently upon increase in the
outstanding Indebetedness on any date other than the Annual
Renewal Date, an appropriate premium shall be payable relating to
the increase in Sum Assured.”

Reading all these rules together, it is difficult to conceive of such a
outragious stand taken by the respondents. There being no dispute on
facts, except for the bald averment on the part of the respondents that it
was the liability of the Life Insurance Corporation and the petitioner
should seek her relief therefrom, there is nothing on record to support

the respondents stand.
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Shri Bagadia has ailso pressed into service the Doctrine of
Promissory Estoppel, which undoubtedly applies to the present case, but to
my mind in face of the rules and the legal position, it is not even necessary
to dwell at length on this doctrine, from which support was sought.
The respondents are liable under the rules to honour their commitments.
Being a statutory body, they cannot shirk their responsibility and ask the
pctitioner to knock at the doors of the Life Insurance Corporation
of India.

For the foregoing reasons, this petition deserves to be allowed
and is accordingly allowed with costs. Counsel's fee shall be at Rs. 1,500/-,
if certified. The amount of security deposit shall be refunded to the
petitioner after verification.

-

Petition allowed.

---------

Before Mr. Justice P. C. Pathak and Mr. Justice Faizanuddin.
17 April, 1990.

PARASHU RAM TIWARI ...Petitioner*
v s
STATE and others. ...Respondents.

Constitution of India, Articles 226, 309, 311 and Special Area
Development Authority, M. P., Rules, 1976, Rule 3(2)~Writ
Petition—Petitioner working on the post of Upper Division Clérk
in parental department-Selected and appointed afresh in
another department as Head Clerk-His application for the post
of Head Clerk was forwarded by the parental department-Both
the authorities mutually agreed and the petitioner was absorbed
on Head Clerk in the new department-No case of transfer on

* M. P. No. 4512 of 1989,
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deputation-When the two authorities have mutually agreed,
exercise of power by State Govt. under Rule 3(2) was not
called for-Repatriation of petitioner to parent department on
the post of UDC amounts to reversion and violative of Article
311 of the Constitution.

The petitioner was not transferred on deputation; instead he
was absorbed on pe.manent basis as Head Clerk on his transfer which
resulted in extinction of his status as U. D. C. in SADA. The conclusion’
is further re-inforced by the fact that all the service records of the petitioner,
were requisitioned by the Trust and the petitioner was given seniority
counting his past service from 24.7.1976 i.e. the date of his appointment as
U. D. C. in SADA. When the transfer is made from one department to
another permanently, fresh order of appointment in the transferred
department is not necessary.

The appointment of experienced person as Head Clerk was the dire
necessity of the. Trust. The petitioner applied to the Trust through proper
channel. The SADA, while forwarding his apphcatlon to the Trust,
commended him as responsible, trustworthy, sincere and capable of
discharging duties of Head Clerk and was willing to relieve him from the
post of U. D. C. in case he was appointed as Head Clerk. The Trust
approved of the petitioner's candidature and decided to appoint him as
Head Clerk by making provision of adequate funds. After the petitioner
assumed charge, his service records were also sent for. From all these facts
the only rational conclusion is that is appointment as Head Clerk was a
fresh appointment by mutual agreement of the two authorities under Rule
3(2) of the Rules and his past service was counted by assigning_him
seniority from his initial appointment as U. D. C. Therefore, the transfer
order must be construed as an approval for creation of the post of Head
Clerk and the petitioner's selection for the post. When the transfer was
mutually agreed by the two Authorities, exercise of power under Rule 3(2)
by the State Govt. was not called for. There was also no such request by
the Authorities. Chairman of the Trust was competent to appoint the
petitioner to the post.

S. K. Bhattacharya and others v. Union of India and others (1)
and Avtar Singh v. Delhi Administration and others (2); referred to.

(1) 1980 (1) S. L. R. 795. (2) L L. R. (1977) 2 Delhi 224.
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R. L. Gupta for the petitioner.
B. K. Rawat for the respondents.

Cur. adv. vult.
ORDER

The Order of the Court was delivered by
P. C. PaTHAK, J. - This is a petition under Articles 226 and 227 of the
Constitution of India challenging the impugned order dated 25.7.1989
(Annexure A-13).

The petitioner was a permanent Upper Division Clerk in Special
Are Development Authority, Khajuraho (hereinafter called 'SADA'),
district Chhatarpur: The Town Improvement Trust, Chhatarpur (hereinafter
called 'the Trust') intended to create and fill up one post of Head Clerk
under it. On 3.6.1986, the petitioner applied for the said post vide
application (Annexure A-1) through proper channel. The SADA forwarded
the said application alongwith its own recommendation dated 12.6.1986
(Annexure A-2) and its copy to the State Government.

On receipt of the said application, the Trust addressed a letter
dated 17.2.1987 (Annexure A-3) to the State Government to sanction
creation of one post of Head Clerk. The Trust needed an experienced
person and the petitioner fulfilled all that was required for recruitment to
that post. The Trust decided to appoint the petitioner on receipt of
permission from the State Government to create the said post. The SADA
also conveyed its decision to relieve the petitioner in the event of his
appointment as Head Clerk in the Trust. On 7.8.1987, the Trust reminded
the State Government through letter (Annexure A-5) to accord approval
early to the proposed appointment of the petitioner as Head Clerk for
which both the authorities agreed and the Trust had also allocated funds
in the Budget. The Trust was competent to appoint him subject to the
approval of the State Government. In response to SADA's letter
(Annexure A-2), the State Government transferred the petitioner as Head
Clerk under the Trust. By letter dated 14.10.1987, the Trust informed the
State Government that the petitioner assumed charge of Head Clerk on
9.10.1987. On the same day, the Trust also addressed a letter Annexure A-8
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to SADA requesting it to send petitioner's all service records immediately.
Meanwhile, the Trust also fixed the petitioner's pay on revised scale at
Rs. 1290-2040 of the post of Head Clerk as per Annexures A-9, A-10 and
A-11. On 15.3.1988, the State Government accorded sanction through
communication Annexure A-12 for creation of one post of Head Clerk in
the Trust. Later the Trust published a combined gradation list Annexure
A-14 showing the petitioner as Head Clerk with effect from 9.10.1987.

On 25.7.1989, the State Government by its order Annexure A-13
repatriated the petitioner to SADA as Upper Division Clerk. The petitioner
challenges this order of transfer on the ground that the order amounts to his
reversion in violation of Article 311 of the Constitution.

Respondent No. 3 Trust filed return opposing the petition on
the ground that the post of Head Clerk is a promotional post from the post
of U. D. C.. Since the officials working in the Trust were not eligible, the
petitioner was transferred on 'deputation’ to officiate as Head Clerk. By
the impugned order, he was repatriated on administrative grounds to his
substantive post of U. D. C. in SADA where his lien is continued. The
order does not amount to reversion or a2 punishment. The Trust never
appointed the petitioner as Head Clerk by promotion in accordance
with rules.

The question for decision is whether the petitioner's transfer from
SADA to the Trust as Head Clerk was on deputation. According to the
respondent No. 3, the omission of word 'deputation’ in the transfer
order Annexure A-6 was a clerical mistake. The submission cannot be
accepted. No record was produced by the respondents to substantiate that
the transfer was on deputation. The defence is also belied by various
documents filed by the petitioner. Admittedly, the petitioner was a
permanent U. D. C. in SADA. For betterment of his service prospects,
he applied for appcintment to the post of Head Clerk in the Trust.
Advance copies of the application were forwarded to the Trust and also to
the Department of Housing and Environment of the State Government. His
application was forwarded by SADA to the Trust along with its own
recommendation and conveyed its willingness to relieve him from the post of
U. D. C. in lieu of his appointment as Head Clerk through Annexure A-2.
On receipt of the application, the Trust on its part moved the State Government
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for sanction of one Post of Head Clerk so that the petitioner could be
appointed to that post. Through letters dated 5.1.1987 and 17.2.1987
(Annexure A-3), the State Government was informed that both the
authorities had mutually agreed for petitioner's absorption as Head Clerk
and relief from the post of U. D. C. Again by letter Annexure A-5, the
Trust requested the State Govt. to communicate approval of its decxsxon
early to appoint the petitioner as Head Clerk.

In response to SADA's letter Annexure A-2, the Deputy
Secretary, State Government, by order Annexure A-6, transferred the
petitioner as Head Clerk to the Trust. The Trust informed the State
Government that the petitioner assumed charge of the said post on 9.10.1987.
Simultaneously, the Trust also requested SADA to send immediately all
service records of the petitioner. The Trust also issued orders Annexures A-9,
A-10 and A-11 fixing his pay on the revised scale and also included his
name in the combined gradation list of Class III employees as per
Annexure A-14.

From the foregoing facts and circumstances, we are of the opinion
that the petitioner was not transferred on deputation; instead he was
absorbed on permanent basis as Head Clerk on his transfer which resulted
in extinction of his status as U. D. C. in SADA. The conclusion is further
reinforced by the fact that all the service records of the petitioner were
requisitioned by the Trust and the petitioner was given seniority counting
his past service from 24.7.1976 i.e. the date of his appointment as U. D. C.
in SADA in Annexure A-14. When the transfer is made from one
.department to another permanently, fresh order of appointment in the
transferred department is not necessary. See : S. K. Bhattacharaya and
others v. Union of India and others (1).

Recruitment and conditions of service of officers and servants
of SADA and the Trust are regulated by M. P. Special Area Development
Authority Rules, 1976 (hereinafter called 'Rules') framed under section 13
of the M. P. Nagar Tatha Gram Nivesh Adhiniyam, 1973 (23 of 1973).
Rule 3(2) of the M. P. Special Area Development Authority Rules, 1976
provides that the officials are liable for transfer from one Authority Service
to other Authority Service by the mutual agreement between the
two authorities or by the State Govt. Rule 4 provides methods of recruitment.

(1) 1980 (1) S. L. R. 795.
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Rule 6(2) empowers the Appointing Authority to consider thé applicafions
directly received in the Office of the Authority for the vacant posts: Rule 8(ii)
empowers the; Chairman to -make. appointments of all Class. IIF and
Class IV employees of the Authority.

The appointment of anv experienced person:as Head Clerk was the
dire hecessity. of the Trust. The petitidner applied to the Tiust: through
propeér channel: The SADA, while forwarding his application to the Trust,
commended him as responsible, trustworthy, sincére and capable of discharg-
ing:duties of Head Clerk and was willing to relieve him from the post of
U. D. C. in'case he was appointed as Head Clerk. The Trust approved
of the. petitioner's candidature and decided to appoint him as Head Clerk:
by making provision of adequate funds. After the petitioner assumed charge,
his. service records were also sent for. From 4ll these facts the only,
rational conclusion is that his appointment as Head Clerk was a fresh
appointment by mutual agreement of the two Authorities under Rule 3(2) of
the Rules and his past service was counted by assigning him seniority from
his initial appointment as U. D. C. Therefore, the transfer order Annexure
A-6 must be construed as an approval for creation of the post of Head
Clerk and the petitioner's selection for the post: When the transfer was
mutually agreed by the two Authorities, exercise of power under Rule 3(2) by
the State Govt. was not called for. There was also no such request by the
Authorities. Chairman of the Trust was competent to appoint the petitioner
to the post.

It is well known that the deputation is a post of temporary:
duration outside home range or district and the personisent on députatiort:
continues to look homeward for promotion or confitmation. The transfer is.
the antithesis and, it must exhibit the opposite indications; See : Avtar Singh v.
Delkii Administration and others (1). The respondents did not place
petitioner's service records or any other record to show that his lien.
was retained in SADA and that he was sent on deputation. The word
'deputation’ is prominently missing in Annexure A-6. Therefore, the
defence version must be rejected.

(1Y I. L. R. (1977) 2 Delhi 224.
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The-petitioner held a higher post. The impugned: order. of transfer
to SADA as U. D. C. amounts to reversion as a measure of punishment.
Even if the. power of transfer under the rule was to be exerclsed by the.
State Government, that could only.be in the equivalent cadre.

In view of foregoing- discussion, the petition is allowed. The-
impugned order of transfer Annexure A-13 is hereby quashed. There shall’
be no order as to costs.

Petition allowed.

---------

Before Mr. S. K. Jha, Chief Justice & Mr. Justice D. M. Dharmadhikari.
1, February, 1992.

EMPLOYERS IN RELATION TO
M/S. ANAND CINEMA: OF

‘M/S. MAHESHWARI AND BERNARD ...Appellant*
v.
MOHAN. TIWARI & ors. ...Respondents.

Letters Patent—Clause X-Appeal, Constitution of India, Articles 226,
227, Industrial Disputes Act (XIV of 1947), Sections 2(oo) 10-A,
1-A.and 25-F, Shops and Establishment Act, M. P. (XXV of 1958),
Section 58, ungmended: and Shops and Establishment Rules,
M. P, 1959, Rule. 14 and Amendment Act No. 10 of 1982—-Order
of termination simplicitor passed by employer—On. challenge
made. before the Labour Court-Employer alleged misconduct
within the nieaning: of Ruyle 14-No mention: of misconduct in
the order of termination—-Orders of termination passed prior
to coming into force of Amending Act No. 10 of 1982-
Termination order does not contravene Séction 58 as it stood prior

* L. P. A. No. 16/1984, for quashing award dated 22.10.82, passed by Labour Court, Jabalpur, in
Case No. 19/80/1. D.
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to amendment—Employer should not be precluded from proving
that the order did not amount to retrenchment—Section 2(oo)—
'‘Otherwise than as a punishment by way of disciplinary action’
could not be given restricted meaning-The action of the
employer to be judged in the facts and circumstances
preceding and following it-Termination order not armounted to
retrenchment—Cases remanded to Labour Court to decide the
matter afresh granting opportunity to employer to lead evidence
and to employer 1o rebute the same.

A mandatory requirement on the part of the employer to hold a
demestic enquiry for one of the enumerated misconducts came into force
only in the year 1982 when Section 58 was re-enacted and substituted for
the old one. The employer, at the time when it took the action of
termination of services was within its power to dispense with the services of
the employees on the ground that they had committed misconduct.

In construing the provisions of a legislation regulating the
relations between the management and labour in industries, the aims and
objects of such legislation cannot be lost sight of. It is obvious that the
aims and objects of both the state and the Central enactment
under consideration are to maintain industrial, discipline, harmony and
peace for proper industrial growth and alongwith it to ensure fair, just and
humane treatment to the labourers employed therein treating them as
equal partners with the management in the running of the industry. Keeping
the aforesaid object of the industrial and labour enactments in view, an
employer should not be shut out from proving before the Labour Court that
its order of termination did not amount to ‘retrenchment’ as contemplated
by Section 2(00) of the I. D. Act, but was in fact a disciplinary action
based on a mis-conduct which may or may not have been alleged or
enquired into in the domestic enquiry.

The Division Bench in the case of M. P. E. B., Jabalpur (supra),
therefore, correctly stated the legal position that in the latter case where
the employer takes a plea that the function of the order of termination
simplicitor was misconduct, he cannot be denied opportunity to prove the
same in the Labour Court.
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M. P. Electricity Board, Jabalpur v. State Industrial Court, Indore
and others (1), L. Robert Disouza v. The Executive Engineer, Southern
Railway and another (2), Management of Karnatak State Road Transport
Corporation v. M. Boraiah and another (3), Factory Manager, Central
India Machinery MFG. Co. Ltd., Gwalior and anor. v. Naresh
Chandra Saxena and ors. (4), State Bank of India v. Shri N. Sundra
Money (5), Mohanlal v. The Management of M/s. Bharat Electronics
Lid. (6), Jagdish Mittra Sharma v. Jivajee Rao Cotton Mills Ltd.,
Gwalior (7), Punjab Land Development & Reclamation Corporation
Ltd. Chandigarh v. Presiding Officer Labour Court, Chandigarh and
ors. (8), Workmen of Motipur Sugar Factory Ltd. v. The Motipur
Sugar Factory Private Ltd. (9), Union of India v. K. V. Jankiraman
etc. (10) and Sunil Kumar Azmi and ors. v. M. P. T Corporation and
ors. (11); distinguished.

Abhay Sapre for the appellant.
R. K. Gupta for respondent no. 1.
Cur. adv. vult.

JUDGMENT

The Judgment of the Court was delivered by
D. M. DHARMADHIKARI, J. - A common order is passed in this appeal and
the connected Letter Patent Appeals No. 21 and 22 of 1984, in which
the employer is common although the employees are different and common
question of law and fact arise. The three Letters Patent Appeals have
been preferred against the order of the learned Single Judge dated 26.9.1984,
passed in Misc. Petitions No. 1964, 1965 and 1463 of 1982,
Employers in Relation to M/s. Anand Cinema, Jabalpur v. Mohan
Tiwari & others (12), dismissing the above three Writ Petitions filed by
the employer, in the cases of the three employees.

(1) 1980 M. P. L. J. 41, (2) A. 1. R. 1982 S. C. 854.
(3) A. L. R, 1983 S. C. {320. (4) 1984 M. P. L. J. 402.

() A.L R, 1976 5. C. 1111, (6) A. 1. R. 1981 8. C. 1253,
(7) 1968 M. P. L. J. 760. (8) (1990) 3 S. C. C. 682.

(9 A. L. R. 1965 S. C. 1803. (10) A. I. R. 1991 S. C. 2010.

(11) 1980 M. P. L. J. 471. (12) 1985 M. P. L. J. 765.
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The learned Single Judge up-held the award dated 22.10.1982. of
the Labour. Court: passed in common in the cases of the three employees
whereby the action of the employer of terminating the services. of the:
employees was held to be a case of illegal 'retrenchment’ hence was:
ab initio- void: and the employees entitled to re-instatement in service
with full back wages.

I the three L. P. As. common questions of law which arise for
decision can be formulated as under :-

"Whether an employee who has terminated the Services of. its
employee. by an order of termination simplicitor can be permitted.
when its action is challenged in the Labour Court, to lead évidence.
in support-of its action to prove that the termination was, in- fact
made on the basis of alleged mis-conduct committed! by. the
employee and/or whether such action of the employer is an act
of illegal 'retrenchment’ within the meaning of Section 2(00) of the
Industrial Disputes Act and is null and void due to the non-
compliance of mandatory pre-condition of payment of
retrenchment compensation under Section 25-F of the Industrial
Disputes Act; hence the employer can claim no opportunity to
prove the misconduct of the employee, in the Labour Court."

The only facts necessary for deciding the. appeals are that the
employer runs a cinema in the name of Anand Cinema at Jabalpur. All the
three employees in the three appeals were working as gate keepers. In
L. P. A. No. 16/84 concerning the employee Mohan Tiwari, prior to his:
termination from service a domestic enquiry for mis-conduct was held.
against him but the action on it was kept in abeyance. In the case of.
Kailash Singh Chouhan (L. P. A. No. 21/84) and Pratap Yadav (L. P. A.
No. 22/84), domestic enquiry. was contemplated but the action was said:
to have been dropped, to give them opportunity to improve. The employer’ss
case, as contained in its statement of claim before the Labour court’
against Mohan Tiwari, was that right from the date of his employment, his.
conduct and behaviour was disorderly and rowdy: On 2.12.1978; int an-
intoxicated state he mis-behaved with- members of public and the
managements staff of the cinema. A police report was lodged and the



1992] MADHYA PRADESH SERIES 83

Employers in Relation to M/s. Anand Cinema of M/s. Maheshwari
and Bernard v. Mohan Tiwari, 1992.

concerned employee was prosecuted and fined by the Magistrate under
Section 294 of the.I. P. C. On 15.1.1979 a charge-sheet: was issued against:
‘him. and enquiry. officer was also appointed. The. charges related to his
dis-orderly. conduct in inSulting the Manager and the partners of Anand+
Cinema. Inspite of service-of charge-sheet, the employee remained absent-
ahd' an ex-parte. enquiry. was required to be held. The enquiry officer
submitted-a report against him. The employer, however, kept the action
pending with a view to watch if there was any improvement in the conduct-
and behaviour of. the employee. On- 14.9.1979 the employee went on an
illegal strike- and: tried. to disrupt- the smooth working of the employer.
The employer, therefore, issued the order of termination keeping in view
his immediate past and previous conducts, which were partly enquired into.
In the statement-of ¢laims itself, the employer requested for an opportunity
to prove the mis-conduct in the Court.

The mis-conduct attributed: against- the other two employees,
namely, Kailash Singh and Pratap Yadav, as mentioped in the statement of
claims filed by the employer in the Labour Court, are some what similar
in nature. The allegations of-the employer against them is that both of them,
as gate-keepers, were extremely rowdy and indisciplined in behaviour.
On 14.9.1979 when the night show of the cinema was going on, at about
10.00 P.M. both of them, along with a few other employees of other.
cinema houses of the city, forcibly entered the cinema premises and:
caused stoppage of the show. They abused and threatened the members of
the public inside the cinema hall and forced them to go away. They mis-
behaved with the management staff and the proprietors of the cinema hall.
They compelled the management to refund the ticket money of few

.members of the, publi¢.. This caused huge financial loss apart from:
irrefrievable ddmage to the reputation of the cinema concerned. On 15.9.197%
.they- again went on an illégal strike and staged a DARNA at the gate.
of: the cinema hall and’ did not  allow public to enter the premises of the
cinema. hall. Thus, on 15.9.1979 the cinema remained closed, causing.
huge financial loss to the management. The strike resorted to was without
any prior notice and without any justifiable cause. On 16th & 17th
Septembef, 1979 the two employees stood outside the cinema building and
were publicly abusing the partners and the management of the cinema hall.
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They also went to the house of the partner of the cinema Shri Anand
Bernard and abused and threatened him with dire consequences. The
two employees along with a band of their supporters thus created a reign
of terror completely discrupting the cinema business and created fear in
the minds of other staff of the employer and the cine going public. In the
statement of claims itself, in relation to both the above employees, the
employer expressly claimed an opportunity to prove each and every
allegation constituting misconduct on the part of the two employees.

The order of termination dated 26.9.1979 in the case of Pratap Yadav
and in all the cases is similarly worded and reads as under :-

"Due to unsatisfactory work and conduct, your services are
terminated with immediate effect, as no longer required.

You can collect your dues from the Accounts Section of this
cinema, during working hours on any working day."”

The Labour Court as well as learned Single Judge held that the
termination of services of the employees amounts to 'retrenchment’ as
defined under Section 2(00) of the 1. D. Act and the same was ab initio
void as no retrenchment compensation as required by Section 25-F of the
L. D. Act was paid to the employees. The Labour Court and the learned
Single Judge rejected the contention of the employer that its action was not
an action of retrenchment, but was an action of terminating the services
based on mis-conduct which should be permitted to be proved before the
Labour Court, although it did not hold any domestic enquiry.

It would be better to quote the reasoning of the Labour Court
which is contained in relevant portion of paragraph 15 of its award
dated 22.10.82, as under :-

"15........ The orders of termination do not state that first parties
are punished for any specified misconduct. The unsatisfactory work
and conduct does not show that the employees were held guilty of
certain misconduct and were punished by way of disciplinary
action. Unsatisfactory work and conduct mean that work and
conduct as not to the satisfaction of the employer. It does not mean
a misconduct as defined under the rules or orders. Thus, the employer
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by his order declared that employees are not punished for any
misconduct. The employer instead of taking disciplinary action for
any misconduct adopted the course of simple termination. In such -
circumstances the employer himself cannot be allowed to say that
the termination is by way of disciplinary action for a specified
misconduct. The employer cannot be allowed to say that it was a
colourable exercise of powers on his part. The employer said by
termination order that he does not want to take disciplinary action.
The same person the employer cannot be allowed to say that it is
really a punishment and there was colourable exercise of powers on
his part. Thus, the termination of services were not by way
of disciplinary action and the termination of services amounted to
retrenchment." s

The same reasoning is reiterated by the Labour Court in paragraph 22
of its award as under :-

"Thus, the contention of second party that the termination of
services of the three employees can be treated as disciplinary
action cannot be accepted. An employer himself cannot say that
simple termination of services was ordered in the termination order
while it was actually punishment for misconduct. The employee
can challenge as an order, stating that it is really a punishment
for misconduct. The employer who wants to take advantage of
stating that it is a simple termination cannot be ‘allowed to take
advantage of stating it disciplinary action also. Employer cannot
prove misconduct as reasons for termination to avoid the effects of
saying unsatisfactory work as reason, which in itself does not mean
mis-conduct.” .

The learned Single Judge up-held the decision of the Labour Court. It
was held that the decision of the Division Bench of this Court in the case of
M. P. Electricity Board, Jabalpur v. State Industrial Court, M. P, Indore
and others (1), is no longer a good law in view of the decisions of the Supreme

(1) 1980 M. P. L. ). 41.
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Court i the cases of L. Robert Disouza v. The Executive Enginéer:,

Southern. Railway and another (1) and Mdhagement of Karnatak Stdte,
Road Transpors Cotporation v. M. Boraiah; and- another (2).. Th&
learned Single Judge prefetred to rcly oft a later decision. of this Court:in:
the. case of Factory. Manager, Central. India Machinery Mfg Co.

Ltd:, Gwalior and another v. Naresh Chandra Saxena and others (3)-

The. conclusion; of the léarned Smg]a Judge on- the legal question whichl
is-forre-considération befére us is contained irt paragraph 21 of his order;
which is as under :-

“21.From the discus$ion aforesaid, the trué position thdt emérges
is that the management has no right to:ask for any opportunity,
beforé the- Labour Court to lead any fresh, evidence if the, servicés,
of: the emp]oyees have: béén terminated without conducting: any-
doniéstic. enquiry in actordance with the: provisions of Standing
Orders and, therefore, the termination order results in retrenchment
as defined-under Section 2(00) of the Act if section 25-F has not
beeh complied with by the employer. Therefore, the plea as raised:
by the petitioner in all these three petition have no substance in
the eye of law and hence it must be rejected.”

The learned counsel appearing for the employer appellant here,
assails the decisions of the Labour Court and that of the learned Single
Judge arguing that the reasonings contained therein proceed on
misconception of the scope and legal effect of the relevant provisions
contained in Section 2(00) and Section 25-F, compared with those in
Section 11-A of the Industrial Disputes Act. Heavy reliance has béen
placed om the decisions of the Supreme Court in the- cases of
Shankar Chakravarti v. Britannia Biscuit Co. Ltd. and another (4)
and Workmen of F. T. & R. Co. of India P. Ltd. v. The Management:
and others (5). Reliance is also placed on the decisions of Madhya
Pradesh High Court in the case of M. P. Electricity Board, Jabajpur.v.
The State Industrial Court, M. P. and others (6) and that of Lachman
Das & another v. M/s. Indian Express Newspaper, Bombay Pvt. Ltd. &
another (7).

(1) A. 1. R. 1982 S. C. 854. (2) A. I. R. 1983 S. C. 1320.
(3) 1984 M. P. L. J. 402. (4) A. L. R. 1979 S. C. 1652.
(5) A. I. R. 1973 S. C. 1227. (6) 1980 M. P. L. J. 41.

(7) 1977 Lab. & 1. C. 823.



1992] MADHYA PRADESH. SERIES: 87

Employers in Relation to M/s. Anand. Cinema of M/s. Maheshwari
and Bernard:. v. Mohan Tiwari, 1992.

In-substance. the: cantention on, behalf of the employer is that:
-whiere the employer, in an action initiated by the employee by challenging:
his téfmination.of: service, -takes a plea that the-order of termination was;
not:inflocyous but -was'as a méasyre of punishment; the employer cannot:
be precjuded from leading evidénce to prove before the Labour Court the-
‘mis-conductialleged: to. have been committed by, the. employee. In other
‘words the.atguitient: is: that the. employer cannot be prohibited: to prove
before the'Labgur Courf that:the termination of services of the employee-
was' nét by. way of retrenchment but. in fact a punitive action based on;
‘misconduct. Attentionof the Caurt was invited by-the learned counsel for-
the 'emplayér to: its written; statement: filed before the Labour Court in
which eatliest available. oppottunity was:sought for proving the alleged:
misconduct. Inj support of thé. argument it: was pointed- out that the:
employge, in his statément: of claims; before the' Labour Court had: also
alléged, had- also. alleged against the employer: victimization and unfair
labour-practice as the motive for termination. It was, therefore, not a case.
of illegal retrenchment, but was a cdse of punitive action of termination
from service -and the: Labour. Court committed: a serious mistake in
shutting out: evidence sought. to bc led by. the, employer, in proof of
alleged misconduct.

Learned: counsel appearing. for the employees, respondent herein,
in reply submitted that the,very term of the orders of termination show that.
the services of the employees. were dispensed with for 'unsatisfactory work
and conduct!, which is not the same as alleging commission of any
misconduct by, the employees. The argument is that the action of the
employer has:to be judged on the basis of the terms of the order by which-
the employer terrhinated: the services. of the employee and- not dehors it.
It weuld be unjust to permit:the-erhployer to prove misconduct which was
neither alleged in the order of termination nor enquired into in a domestic
enquiry. Ac¢cording. to the learngd-counsel for the employee, permitting.
such- a course to.the employer to terminate Services of the employee by
an order simplicitor and then piove the misconduct which was neither
alleged nor enquired into in the domestic forum would give encouragement
to unfair labour practice which would not be conducive to harmonious
industrial relationship. In support of the above argument, it was pointed out that
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the service conditions of the employees are regulated by Madhya Pradesh
Shops and Establishment Act, 1958 and the rules of 1959 framed
thereunder (hereinafter referred to as the Act and the Rules). It is not
indispute that the cinema establishment of the employer is governed by
the provisions of the above Act. The submission is that Section 58 of the
Act requires issuance of one month's notice or payment of wages in lieu
thereof as a pre-condition for dispensing with services of an employee for
any 'reasopable cause', which includes commission of a mis-conduct. Our
attention is invited to and reliance is placed on rule 14 of the Rules of
1959 which enumerates the categories of mis-conduct constituting
a reasonable ground for dispensing with services of an employee under
the 'establishment' in accordance with Section 58(1) of the Act. It
is submitted by the learned counsel for the employees that
unsatisfactory work and conduct attributed to the employees as a
ground of termination of dispensing with their services, is not covered
by any of the categories of mis-conducts enumerated in Rule 14 of
the Rules. It is, therefore, contended that it is not open to the employer
to claim an opportunity to prove the alleged conduct which is not a
‘misconduct’ within the meaning of Rule 14 of the Rules. The action of
the employer is said to be in contravention, both of the provisions
of Section 58 of the Act read with Rule 14 of the Rules as also
the mandatory provisions contained in Section 25-F of the I. D. Act.

Learned counsel appearing for the employees read and commented
on the relevant parts of the following decisions cited by him at the Bar :-

"(1) State Bank of India v. Shri N. Sundra Money (1).

(2) Mohanlal v. The Management of M/s. Bharat Electronics
Lid. (2).

(3) L. Robert D'Souza v. Executive Engineer Southern Railway
and another (3).

(4) Jagdish Mittra Sharma v. Jivajee Rao Cotton Mills Ltd.,
Gwalior (4).

(5) Managemment of State Raod Transport Corporation v. M.
Boraiah and another (5).

() A.LLR. 1976 S. C. 111, (2) A. L. R. 198} 8. C. 1253.
(3) A. L. R. 1982 S. C. 854. (4) 1968 M. P. L. J. 760.
(5) A. 1. R. 1983 S .C. 1320.
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(6) Punjab Land Development & Reclamation Ltd., Chandigarh v.
Presiding Officer, Labour Court, Chandigarh and others (1).

(7) Workmen of Motipur Sugar Factory Ltd. v. The Motipur
Sugar Factory Private Ltd. (2).

(8) Union of India v. K. V. Jankiraman etc. (3)."

It was submitted that all previous cases under Section 11-A of the
I. D. Act permitting an opportunity to an employer to prove misconduct
even where no domestic enquiry was held by him, require a fresh
consideration in the light of the enlarged meaning given to the term
'retrenchment’ defined under Section 2(00) of the I. D. Act for the purposes
of provisions contained in Section 25-F of the said Act.

The main thrust of the arguments advanced by the learned
counsel on behalf of the employees is that from the impugned orders of
termination it cannot be spelled out that the employer intended to take a
disciplinary action against the employees. It is submitted that there was no
charge-sheet issued and no step what-so-ever taken in the direction of a
punitive action by the employer. The action of the employer, therefore, does
not fall in excepted category mentioned in the definition clause of the word
'retrenchment’ under Section 2(0o) of the I. D. Act. According to the
learned counsel for the employees, the employer having chosen to pass
an innocuous order of termination based on unsatisfactory conduct and
work of the employees, cannot be permitted to turn round and seek an
opportunity in the Labour Court to prove any misconduct said to have
been committed by the employees. The case is clearly a case of illegal
retrenchment without payment of retrenchment compensation as required-
by Section 25-F and without any notice or payment in lieu thereof as
required by Section 58 of the Shops and Establishment Act, 1958.

Before deciding the legal question raised, it is necessary to critically
examine various provisions of law which are applicable to the case. The
employer-employee relationship is governed both by the State and Central
enactments. The cinema theatre run by the employer being an 'establishment’

(1) (1990) 3 S. C. C. 682. (2) A. L. R, 1965 S. C. 1803.
(3) A. 1. R, 1991 S. C. 2010.
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under the provisions of the Act, the provisions contained in Section 58(1)
of the Act regulaté the conditions of service of the. employees working
in it: Section 58 of the Act was re-enacted by substitution, by Act Na. 10°
of 1982 with effect from 1.5.1982. The provisions of Section 58(1) as
they. originally stood, prior to its substitution, would apply to these cases
because the orders of termination were passed in the year 1979. Section 58
of the Act at the relevant time, was as under :-

"58.Notice of dismissal. (1) No employer shall dispense with: the
services of an employee who has been in his continuous employment
for not less than three months, without giving such person at least
thirty days! notice in writing or wages in lieu of such notice :

Provided that such notice shall not be necessary where: the
services of such employee are dispensed with for misconduct as may
be defined in the rules made by the Government in this behalf.

(2) No employee, who has been in continuous employment
of an employer for not less than three months, shall leave the service
of such employer without giving him at least one week's notice in
writing, and if he fails to give such notice, or gives notice of less
than one week, he shall forfeit his wages for one week or for the
number of days by which the notice falls short of one week, as the
case may be.

(3) Any employee in respect of whom the provisions of sub-section
(1) are contravened may apply to the nearest Magistrate of the:
first class or authority appointed under the Payment of Wages Act,
1936 (IV of 1936) and if such Magistrate or such authority is
satisfied that such person has been dismissed without sufficient:
cause, he may for the reasons to be recorded in writing, direct that.
the employer shall pay one month's wages as compensation to the:
person so dismissed and there-upon the. employer shall pay the
amount of compensation to such person.

(4) The amount of compensation payable under this section shall;
for purposes of its recovery be deemed to be a fine imposed under-
this Act.
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(5)- No person who has been awarded compensation under this
section. shall be-at liberty to bring any civil suit or proceeding in
respect of the same claim and no civil court shall entertain any such
suit or proceedings."”

It is to be noticed: from the above provision that under Sub-section
(1) of; Section 58 of the. Act the“only requirement on the part of the
employer, for.dispensing with services of an employee by an order of-
termination simpliciter, required thirty days notice in writing or payment of
wages in-lieu thereof. In case such a notice was not given or payment in
lieu thereof was not made, the remedy of the employee was to approach
the Judicial-Magistrate under sub-section (3) of the Section 58 of the Act:
for recovery of such wages in lieu of notice. Proviso to sub-section (1) of
sectiofi- 58 djspenses with givirig: of such notice or payment of wages in-
lieu theréof where the employer has dispensed with the services of the
employee for a misconduct defined in the rules made by the Government.
Pusitive action: of an employer against the employee does not require
issuance. of. either a month's notice or payment of wages in lieu thereof.
'Mis-conduct' for the purpose of sub-section (1) of Section 58 of the Act
includes- the following. acts and: omissions mentioned in Rule 14 of the
Rules framed under the Act. Rule 14 reads as under :-

"14.Misconduct.......... For the purposes of the proviso to sub-
section (1) of Section.58; the following acts and omissions shall be
treated as misconduct on the part of the employees.

(a) wilful in-subordinate to, or disobedience of, whether alone or in
combinatipn with others, any lawful and reasonable order of a
superior;

(b) theft, fraud: or dishonesty in connection with the employer's
business or property;

(c) wilful damage to or loss of employer's goods or property;

(d) taking or giving bribes or any illegalk gratification in connection
with the employer's business; ‘

(e) habitual absence without or absence without leave for more than
ten days;"
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(H habitual late attendance;
(g) habitual breach of any law applicable to the establishment;

(h) riotous or disorderly behaviour during working hours at
the establishment or any act subversive of discipline;

(i) habitual negligence or neglect of work;

() striking work or inciting others to strike work in
contravention of the provisions of any law of rule having the
force of law."

The case of the employer as pleaded in his statement of claims
filed before the Labour Court in the Industrial reference pending for
adjudication before it, is that the services of the employees were dispensed
with for one of the misconducts covered by rule 14(a) to (j) of the Rules.
It was therefore, not necessary for the employer to serve either one
month's notice or make payment of wages in lieu thereof as required by
Sub-Section (1) of Section 58 of the Act. The contention on behalf of the
employer, therefore, is that the termination of the services of the
employees is not in contravention of sub-section (1) of Section 58
of the Act.

The newly substituted Section 58 by Amendment Act No. 10 of
1982 with effect from 1.5.1982 may be compared with the original Section
58 as it stood on the date the impugned action was taken. Under the
newly substituted Sec. 58(1) and the proviso thereunder, services of an
employee of an 'establishment’ can be dispensed with without any notice
or payment of wages in lieu thereof only for a reasonable cause. The
proviso to newly substituted Section 58 (1) of the Act permits the employer
to dispense with the services of an employee without notice on a charge
of misconduct, which should be supported by satisfactory evidence
recorded during the enquiry held by the employer for the purpose. Section 58(1)
with proviso as substituted by Act No 10 of 1982 with effect from
1.5.1982 is also reproduced hereunder for the purpose of comparing
its provisions with the original Section 58(1) of the Act as it stood prior to
its substitution :-



1992] MADHYA PRADESH SERIES 93

Employers in Relation to M/s. Anand Cinema of M/s. Maheshwari
and Bernard v. Mohan Tiwari, 1992.

"58.Notice of dismissal. --- (1) No employer shall dispense
with the services of an employee who has been employeed for
a period of three months or more except for a reasonable cause, and
without giving such employee at least one month's notice or wages

in lieu of such notice :

Provided that such notice shall not’be necessary if the services
of such employees are dispensed with on a charge of misconduct
supported by satisfactory evidence recorded at an enquiry held by
the employer for the purpose.

(2) (a) The employee discharged, dismissed or retrenched may
appeal to such authority and within such time as may
be prescribed either on the ground that there was no
reasonable cause for dispending with his services or on
the ground that he had not been guilty of misconduct as
held by the employer or on the ground that such punishment
of discharge or dismissal was severe.

(b) The appellate authority may, after giving notice in the
prescribed manner to the employer and the employee
dismiss the appeal or direct the re-instatement of the
employee with or without wages for the period during which
he was kept out of employment or direct payment of
compensation without reinstatement or grant such other
relief as it deems fit in the circumstances of the case.

(3) The decisions of the appellate authority shall be final and
binding on both the parties and be given effect to within
such time as may be specified in the order of the appellate
authority.” . :

Having thus compared the original Section 58, as it stood on the
date of the impugned action and as it stood after 1.5.1982, we are
clearly of the opinion that the original provision of Section 58 gave an
option to the employer to terminate simpliciter services of an employee
even on a charge of misconduct which he may not have enquired into in a
domestic enquiry and it was open to him to support its action, if and when, it
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is challenged- ifisa Court of law. Thef€é. was no provision of appeal
against the actién of the employér as is now. provided: by substituted?
Section 58(2). of: thé: Act. Under the qﬁamended Sectiopr 58 therremedyy
to the-employee was to resort to the ordinary. remedy. of raising 4 dispute’
under Section: 10 of the;E. D. Act. The impugned actions of tetmination: of:

-services of the employees, therefore, do' not contravene:the proVisiorsyof
Section 58 of the-Act as they stood on the date the actions were taker-i.e.
priotto 1.5.1982.

We shall: now take up the question raised: on. behalf of the
empldyees as to whether the impugned actions cap be said to.be in
contravention of the provisions of Section 25-F read with Section 2(00) of the:
I. D. Act. Section 2(o0) defines the word 'retrenchment’ as under :~

"2. Definition.-- In this Act, unless there is anything repugnant.
in the subject or context

(oo)'retrenchment” means the termination by the eriployer of
the service of 2 workman for any reason whatsoever, otherwise
than as a publishment inflicted by way of disciplinhary attion,,
but does not include--

(a) voluntary retirement of the workman; or

(b) retirement of the workman on reaching- the, age of
superannuation if the contract of employment betweén;
the employer and the workman concerned contams a stipulation:
in that behalf; or

(bb)"termination of the services of a workmar' as a result of
the: nopn-renewal of the c¢ontract of employment between the.
employer and the workman concerned on its expiry or of
such contract being teyminated under a stipulation in that behalf
contained therein; or" (1)

(c) teérmination of the service of a workman on’ the ground of
continued ill-health(m)."
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It: is to. be noticed: that. the word' 'retrenchment' as defined in the I. D.
Act has awider legal medning than purely:literal one. The original concept-
of retrenchment was. confined to discharge of surplus labour. The use
of-the .expression-‘for any. reason whatsoever' in the opening. part of the
definition clause imr Section 2(0o0) of the I. D. Act has been construed:
by, the Supreine, Court in. the case of: Mohan Lal (supra) to mean that
every: kitigk of: termiration of service, excepting by way of a punishment
imposed, by:way. of- voluntary retirement, as a result of non-renewal of
conttdce of employment: or continued ill health covered by sub-sections
(@), (b); (bb) and" (c) of -Section, 2(00) would amount to 'retrenchment',
requiting fulfilment of the mandatory condition of payment of retrenchment.
compensation under. section 25-F of the Act.

The. main controvérsy. between: the partiés. cetitres rournd the true
-mieaning to be assigned to.the’éxpression "otherwise than as a punishment:
inflicted by way of disciplinary. action" used in definition clause in
Section 2(oo) of the.I. D. Act. Bare reading of the definition clause makes
it manifess that if: the employer takes a disciplifiary action against the
employée and; tefminates his services for a mjisconduct, as a measure of
punishment, -thet termination- would: not falk within: the definition of
’retrenchiment’. The argument. of the learned  counsel for the employer is
that i the-present cases. of the employees under consideration, aJthough
the misconduct was neither attributed nor enquired: into, the termination
was in fact by. way of disciplinary action and the employer should have
an opportuhity to lead evidence in proof of the alleged mis-conduct in the
Labour Court' td support its actiom. On the other side, the argument on
behalf of: the employees is that; since the employer has not chosen either
to attribute:mis-conduct or take steps towards disciplinary actiort against
‘the emp]Joyeés, itiis nob opem & the employer. to seek any. opportunity to
proye ‘the. alleged misconduct int the Labour Court which not expressly
stat¢d: in: the orders of termination:to. be the foundation of its- action. The
submission an behalf of the employees is that the only cause of
terminatjon- stated in the impughed orders is that their work and conduct
was 'unsatisfactory'. It is not the same thing as saying that they had
committed a misconduct. Learned counsel for the employees argued that
the action of the employer has ta be judged fromrthe terms of its own order of
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termination and no evidence alinude or outside it can be permitted to be
led. In substance the contention is that if the action of the employer
is colourable, in the sense, that although it intended to punish the
employees, it had chosen to pass an innocuous order of termination
simplieiter, the employer cannot be given any opportunity. before the
Labour Court to prove the alleged misconduct which was the moiive
behind the order of termination.

Having "given our thoughtful consideration to the contentions
advanced before us by the parties on the true meaning and effect of the
expression "otherwise than as a punishment inflicted by way of disciplinary
action" used in Section 2(oo) of the I. D. Act, we are of the opinion
that the same cannot be given a restricted meaning, as is sought to be
assigned to it on behalf of the employees. As has been stated by us above,
while examining the contention of the employees based on the contravention
of Section 58 of the Act, we find that the provisions of that Act gave the
employer an option to dispense with the services of the employees in his
"establishment” for commission of misconduct even without holding any
domestic enquiry. A mandatory requirement on the part of the employer,
to hold a domestic enquiry for one of the enumerated misconducts came
into force only in the year 1982 when Section 58 was re-enacted and
substituted for the old one. The employer, at the time when it took the
action of termination of services, was within its power to dispense with
the services of the employees on the ground that they had committed
misconduct. We are not prepared to accept that the action of the employer
is to be judged only on the basis of the express terms contained in the
order of termination. In our opinion, the action of the employer has to be
judged, in addition to the terms contained in the termination order, on the
basis of the facts and circumstances preceding and following it.

In the instant case, against the three employees, in its statement
of claims submitted before the Labour Court, the employer has clearly
come out with a case that each one of the three employees had committed
such acts of indiscipline and mis-behaviour which fall in one of the
categories of mis-conducts enumerated in Rule 14 of the Rule, quoted
above. We do not find any prohibition under the provisions of the State or the
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Central Act operating against the employer from being permitted an
opportunity ta lead evidence on relevant facts and circumstances to prove
that the employees had in fact committed specific act of misconduct
and the action of termination of their services, was not 'retrenchment’
but was in fact termination by way of a disciplinary action. It is true that
‘nasatizfactory work and conduct’ attributed to the employees in the
orders of their termination is not the same thing ‘as saying that they were
guilty of misconduct, but in our opinion, the employer cannot be shut
out from leading evidence to show what it actually meant by the use
of the expression "unsatisfactory work and conduct”. It is to be kept
in mind that {aw contemplates passing of the orders of termination by
employers who may be laymen, not knowing the intricacies and niceties
of law. Nothing decisive, therefore, turns on the ianguage of the
termination order and the employer is not prohibited from disclosing
to the Labour Court the real foundation or motive behind the order of
termination and the justiﬁcation for its action. The employer may choose
to simply terminate the services by an innocuous order.although the
employee had committed a serious misconduct. It is not alvays necessary,

unless otherwise required by any contract or statutory term or condition
of service, that the emp]oyer while terminating services of an employee
must cast stigma on him in the order of termination and hold an enquzry
before taking such adverse action. An innocuous order of termination
founded on misconduct does lesser harm to the employee by not creating
any hinderence or disqualification for him to seek employment else where.
If, however, the employee in case of such termination, secks to impugn
the action of the employer on the ground that it was unreasonable or
agamst principles of natural justice, since no enquiry was held against him,

it is open to him to question the same in the Labour Court where the Court
will have opportunity to examine the validity of the actiog of the employer
after permitting both the parties to'lead necessary evidence in the
matter, a course which is permissible under the provisions of Section 11-A

of the I. D. Act.

In construing the provisions of a legislation reguiating the relations
between the management and labour in industries, the aims and objects of
such legisiation cannot be lost sight of. It is obvious that the aims and
objects of both the State and the Central enactments under consideration are
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to maintain industrial disciplifhé, harmony, and peace for proper ifidustrial,
growth' and-alongs with: it, to ensure: fair} just: and ‘himne tréatment-to:
.the labourers empléyed therein, treatmg them as equaltpartners with. the;
niahagément irv the running of the industry. Keeping, the aforesaid: oblect*
of-the industrial and laboyr enactments,imview, ah employet shouldinot be
shut out from proving before the Labour Court that its order of terminatiop
did: not amoynt to refrepchm¢nt) as. coptcﬁfglatedr by. Sécnon 2(00),
ofithe: 1. D. Act, but was im fact-a disciplinary- action based on: a. mis-:
conduce which. may. or may not have been alleged or énquired intg in the
domestic enquiry.

It has been settléd finally by the decision of the Supreme Court:
in the case of Workmemn of M/s. Fire Store Tyte. & Rubber Co. of India;
(supra) that even aftér the introduction of Section F1-A of the Industrials
Disputes Act, specifying:the powers of Labour Court and Tribunals in the:
matters of industrial adjudication, the employer can have an opportunity to
prove thé. misconduct of an employee whose services have been
discharged, even in a casé where it had held no domestic enquiry. The
Supreme Court specifically considered in the case of Workmen of M/s.
Firestone Tyre & Rubber Co. of India (supra) the scope and effect of
proviso to Section 11-A of the I. D. Act which enjoirs upon the Labour
Court and the Tribunal to place reliance 'on matérial on record of the case’
and nct to take any fresh evidence in relation to the industrial matter
before it. The above proviso to Section 1T+A of the I. D. Act has been
construed by the Supreme Court, not to -exclude or inhibit the earlier
recognised right of the employer, prior to introduction of Section 11-A,
of being granted an opportunity to prove misconduct of an employee
discharged or dismissed by it even if there was no domestic
enquiry held whatsoever.

THe, contention raiséd, on behalf of the employées, tliérefore,.
cannot, bef aceepted that only such a disciplinary acfion is excluded:
from, the purview of ‘retrenchment’ defined under Sectior 2(oo} of thes
I. D. Act in which the employer had either issued a charge-sheet for the-
alleged misconduct or takensome overt act in the direction of punishing the?
employee: Admittedly, in this case neither a charge-sheet was issued nor the:
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‘miscondyict; was: mentionéd. in: the, ordér of termination, But: that should:
not; in. our} opiﬁion, preciude the: employer. from- proving: before; the-
Labaqur, Courts that; the conduct of the employeés. was such; that theyr
“should: no¥'eithér be reinstated: in: service or paid: back- wages and their:
dischafge- or: térrhination be mjpintained. The apprehension is baseless-
that the employer, even if there: was:no misconduct and had: simply.
refrenched; the, employee, -might still' get opportunity, before. the Labour
-Court: ta: prave- the. misconduct which was pever the fonndation of the
ordersnior Wwas ifs in contémplation of the emiployer wheir he took the adverse:
action. against the gmployee. Im our vigw, where the employer sithply:
territiflates the: services of dnf effiployee by. innhocuous otder although there
was: miscohduct, it does o greater, harm tothe employee than whem
it -attributgs: miscofduct castings stigma on hinr andi removes him from
'service. It cars-be confemplated: that: the: employer may have a motive to
punish the employee for:a misconduct: and: yet: decides to discharge his
services by "innocuous order of termipation simpliciter. We do not
understand. why: the' employet: should be denied an opportunity when its
-action of! terminationr simplicites is challenged.in Court of Law, to bring
all-relevant facts andscircumstances before the Court to prove that the
employee's worki arid- conduct wds- such” that the employer should not be
‘compelied: tos continue with hi§ employment and thus harm the. interest
of the indystry. We ar¢, therefore, not prepared to give a restricted
méaning ta the expression "otherwise than as a punishment inflicted by way:
of disciplindry action". The action of the employer will have to be judgeds
by- the Lapour Court nott only: on the basis of the order of termination:
and provisions of Section 5§’ of the Act, but will have to be judged on alk
facts and circumstdnces which may come on record: after fulk opportuhity.
to- lead: evidencé: is grapteds fo: the: patties. The Labout Court,. on
‘ex_}nmiqatiom of: the: entire evidence led: by the patties ntay cofne to a
conclusion: thdg there was, nd: mijsconduct: or the: misconduct alleged: and
sought te:be proved did not wirraht the impugned action of termination.
The employer should, however, have an opportunily, to establish: before
the Ldbour Court by leadjng evidence that by terminating the services
of the-employees- it hid not, in fact and; law, retrenched them within the
meaging of Se&tion-Z(oo) of the I. D. Act, but had punished them: fq‘r one of
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the misconducts enumerated in Rule 14 of the Rules. We are also of
the view that mentioning of unsatisfactory work and conduct ir the
order of termination passed by the employer should not preclude it
from proving before the Labour Court that in fact it was intended to
mean a conduct which amounts to legal misconduct within the meaning
of Rule 14 of the Rules. v

We have already pointed out above that there are facts pleaded
in the statements of claim by the employer that prior to the passing of
termination order one of the employees (namely Mohan Tiwari) was
in fact proceeded against by issuance of a charge-sheet but action on it
was kept in abeyance to permit him to improve. With regard to others, no
charge sheet was issued but a disciplinary action was contemplated
although it was dropped, at that time, to give them opportunity to improve.
We do not find as to why the employer should not be permitted to prove
that for the same past misconduct on which action was postponed or
dropped and they were allowed to improve but they did not, the services
of the employees were dispensed with which was a course permissible
under the then existing provisions of Section 58(1) of the Act.

Before we conclude on the above discussed legal aspect of
the matter, we feel it necessary to make some comments with a view to
clear the cloud which appears to have been created due to the so
called apparent conflict between the various Division Bench decisions
of this Court.

The learned Single Judge has made express observations in
his order that the view taken in the case of M. P. Electricity Board,
Jabalpur (supra) is no longer a good law in view of the later decision
of the Supreme Court noted by him in his order. The learned Single
Judge has instead preferred to rely in a Division Bench decision of this
Court in the case of Factory Manager, Central India Machinery Mfg.
Co. Ltd., Gwalior and another (supra). In paragraph 6 of this
Division Bench decision it has been held that the earlier Division Bench
decision of this Court in the case of Sunil Kumar Azmi and others v.
M. P. R. T. Corporation and others (1), has been rendered as no longer a

(1) 1980 M. P. L. J. 471.
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good law in view of the later decisions of the Supreme Court giving
a wider meaning to the word 'retrenchment’. We have carefully gone
through the aforementioned Division Bench decisions of this Court, in the
light of the observations made by the learned Single Judge in this order.
In our considered view, none of the judgments of the Supreme Court
.«cited in those decisions and before us tzkes any contrary view on the
subject matter under consideration. We respectfully concur and
fully approve the following statement of law made by the Division Bench
in the case of M. P. Electricity Board, Jabalpur (supra).

"Retrenchment of an employee as defined under Section 2(00)
of the Industrial Disputes Act, may be for various reasons. In
case of an ordinary retrenchment where there is no misconduct
alleged against the employee, if provisions of Section 25-F are
not followed, the employee would normally be reinstated. The
employer may, however, support the order of retrenchment on
the ground of misconduct and if the employer is able to lead
evidence to prove it before the Labour Court, the retrenchment
would be upheld and the employee would not be granted any relief.
An employer is very often faced with dilemma whether to simply
terminate the services of an employee or to hold a domestic
enquiry against him and to punish him by an order of dismissal.
An order of termination simpliciter, is more favourable to the
employee and, therefore, if an employer takes a benevolent
attitude and instead of holding a domestic enquiry to punish
the employee dnscharges him, the employer cannot be in a worse
position than in what he would have been had he taken the step
of holding a domestic enquiry and dismissing the employee. We
do not find any reason why the employer should not be able
to support an order of termination simpliciter on the ground of
misconduct. Reinstating in such cases and directing the employer
to proceed against the employee by a domestic enquiry would
only continue the industrial strike. The object of industrial
adjudication is to put an end to industrial dispute as early as
possible. By permitting employer to prove before the Labour
Court that the termination is justified on the ground of misconduct, the:
industrial dispute is brought to an end and the employee is given the
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benefit of an independent adjudication by the Labour Court
without leaving him to the mercy of an adjudication in: a
domestic enquiry held by the employer. Indeed, in our opinion,,
the matter is squarely covered by proposition 5 and:- 7 laid.
down hy the Supreme Court in The Workmen of M/s.
Fircstone Tyre and Rubber Co. of India P. Ltd. 7. The management
and others (1)."

In our considered view the decisions of the Division Benches
in the cases of Sunil Kumar Azmi and others (supra) and Factory
Manager, Central India Machinery Mjg. Co. Lid., Gwalior and ancther
(supra), are distinguishable. In the aforesaid two Division Bench cases, the
action of termination taken by the employer was based on Standing:
Order 11 of the Industrial Employment (Standing Orders) Rules, 1963,
framed under the M. P. Industrial Employment (Standing. Orders) Act,
1961. Under the Standing Order 11, even a permanent empioyee
could be terminated on one month's notice or pay in lieu thereof and the
only requirement on the part of the employee was to record in writing
the reasons for termination and communicate the samc to the employee.
In the case of Sunil Kumar A mi and oithers (supra), under Standing.
Order 11, the services of the employee were terminated simpliciter- for
unsatisfactory work resulting 1n loss of confidence. It such a situation it was
held by .he Division Bench that such termination of services did not
amount to 'reirenchment'. This statement of law may require
reconsideration in view of the larger meaning assigned by the Supreme
Court to the word 'retrenchment' to include ‘termination’ for any reason
whatsoever', including one for unsatisfactory work and loss of confidence,
but excluding action taken by way of punishment. In the later decision
of the Division Bench in the case of Factory Manager, Central India
Machinery Mfg. Co. Ltd., Gwalior and another (supra) the Division
Beiich rightly noticed in paragraph 6 of the judgment the decisions of
the Supreme Court on the subject for holding that action of termination
under Standing Order 11 for inefficient or unsatisfactory work would
amount to retrenchment within the meaning of Section 2(00) of the 1. D. Act.

(A I R.1973 8. C 1227,
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The ratio of the above two Division Bench decisions
turns on the nature of the termination of the employees based on Standing
Order 11 in those cases. Compared to them, the Division Bench decision
in the case of M. P Electricity Board, Jabalpur (supra) recognizes
the right of the employer to prove misconduct even where it has taken
action of simple termination under the Standing Order applicable to the
industry but-takes a plea before the Labour Court that the foundation
of the Order was misconduct and motive was to punish him.

From the ratio deduced by us from the above referred
three Division Bench decisions of this Court a distinction is noticeable
between the cases on the one hand where the order of simple termination
is based on unsatisfactory of inefficient work and conduct or loss of
confidence and- on the other cases where although the order of
termination is innocuous and is stated to be for unsatisfactory work
and conduct; but in fact the employer pleads that it was on the basis of
misconduct for which he seeks opportunity to prove it before the Labour
court. The Division Bench in the case of M. P. E. B., Jabalpur (supra),
therefore, correctly stated the legal position that in the latter case
where the employer takes a plea that the foundation of the order of
termination simpliciter was misconduct, he cannot be denied opportunity
to prove the same in the Labour Court.

The last submission which now needs consideration is whether
an opportunity, to the employer to prove its case that it was not an
illegal retrenchment but was an order of termination based on misconduct,
was granted but. not availed of by the employer in the Labour Court.
Our attention was invited to the order-sheets of the Labour Court to
point oyt that certain preliminary issues. were framed by. the Labour
Court on which the, employer in categorical terms expressed that he
would not lead’ any evidgnce. The learned counsel for. the employees
states that the perusal of order-sheets- clearly shows that opportunity
to lead evidence was granted by the Labour Court, but that was not
availed of by the employer and the same should not now be permitted to it.
The order-sheets of the Labour Court are not on record. From the record
available with us we do not find that any such opportunity, as is claimed before
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us, to prove the misconduct, was expressly granted while trying
the preliminary issues and was not availed of by the employer. The main
order passed by the Labour Court jointly in the cases on its careful
reading, goes to show that opportunity to prove misconduct although
claimed by the employer, at the very first available opportunity, in its
statements of claim, was expressly rejected by the Labour Court
stating that looking to the nature of the action of termination taken
by the employer, it was 'retrenchment’ and no opportunity can be granted
to the employer to lead evidence.

In view of the discussion aforesaid, the Letters Patent Appeals
filed by the employer deserve to be allowed and are hereby allowed.
The impugned orders of the learned Single Judge dated 26.9.1984 in
Relation to M/s. Anand Cinema, Jabalpur v. Mohan Tiwari & others (1),
and those of the Labour Court dated 22.10.1982 in all the three
cases are hereby set aside. The Labour Court is directed to refix the
cases with-a purpose to grant opportunity to the employer to lead
such evidence as it wishes in proof of the alleged misconduct against
the employees with a right to the employees to meet such evidence
by leading evidence in rebuttal. The Labour Court after giving opportunity
to the parties to lead evidence on the question of misconduct shall
decide the cases afresh on the basis of such evidence, if any, led in
the cases. In the circumstances of the case we leave the parties to bear
their own costs of these appeal.

Appeal allowed.

- -

(1) 1985 M. P. L. 1. 765.
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APPELLATE CIVIL

Before Mr. Justice P. C. Pathak.
24, March, 1989,

NEMICHAND JAIN ...Appellant*
V.
SHANTI BHAI RATHORE ...Respondent.

Accommodation Control Act, M. P. (XLI of 1961 )-Section 12(1)(a), 12(1)(e),
Accommodation Control (Amendment) Ordinance, M. P.,
(I of 1985) and Civil Procedure Code (V of 1908), Section 100-
Second Appeal-Suit for eviction dismissed by both the Courts
below for ceasation of jurisdiction of Civil Court on account of
delerion of section 12(1)(e) from the Act~Effect of Amending
Act, 1985-Section 12(1){(e) restored by Amending Act No. 1 of
1985 during pendency of First Appeal-Amendment procedural
in nature-Shall have retrospective effect to pending suit—
Suit for eviction on the ground u/s. 12(1)(e) of the Act-
Bonafide need-Lower appellate Court finding plaintiff's bona-
fide need-Decree of eviction must follow such finding.

It is well settled that statutes dealing with merely matters
of procedure are retrospective uniess such a construction is textually
inadmissible. No person has a vested right in any course of procedure.
A charge in the law of procedure operates retrospectively and unlike
the faw relating to vested right is not only prospective.

It must be heid that the plaintiff is entitled to seek eviction on
the ground under Section 12(1)(e) which was restored during the
pendency of the appeal, even though on the date of institution of the
suit, namely 13.12.1983, the Civil Court had no jurisdiction to entertain
the suit for eviction on the ground under Section 12(1)(e) of the Act.

The lower appellate Court found that the plaintiff is living
in a rented accommodation and that he has no other reasonably suitable
accommodation of his own. It also rightly held that it was not essential
for the plaintiff to prove that he is the owner of the accommodation.
Therefore, a decree for eviction must following the findings of the Court
below, on the ground under Section 12(1)(e) of the Act.

* 8. A. No. 362 of 1986, aggrieved by thc Judgment and decree dated 20.2.86, passed by Vth
Addl. Judge to the Court of District Judge, Jabalpur, in C. A. No. 25-A/84.
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Anand Gopal Sheorey. v. State of Bombay (1), B. Banerjee v.
Anita Pan. (2) and New India Insurance Co. Ltd. v. Skanti Mishra
(Smt.) (3); followed.

Sunderlal v. Her Prasad (4); referred to.
S. C. Jain fog the appellant.
P. D. Pathak for the respondent.

Cur: adv. vult.

JUDGMENT

P. C..PatHaK, J. - This is plaintiff's appeal: against dismissal of his suitf
for eviction concurrently by both-the Courts below.

The plaintiff is a tenant and the défendant is a sub-tenant
but for the purposes of this suit, the'plaintiff is the landlord of the defendant.
The suit accommodation was sub-let on monthly rent of Rs. 40/- as found
by the lower appellate Court.

On 30.12.1983, the plaintiff -filed a suit for eviction on the
grounds under Sections, 12(1)(a) and 12¢1)(e) of the M. P. Accommodation
Control Act, 1961 (hereinafter in short called 'the Act'). The trial
Court dismissed the suit on findings that the plaintiff, not being the owner
of the accommodation; is not entitled to evict the' defendant on the ground:
of bona fide need as also the deletion of Section 12(1)(e), w.e.f. 15.8.1983
by the M. P. Accommodation Control (Amendment) Act, 1983 (XXVII of
1983) for the suits before the civil Courts. The ground u/s. 12(1)(a) was
not proved.

During the pendency of the first appeal, Section 12(1)(e) of: the:
Act was restored with."effect from 27.11.1985. by the M. P.
Accommodation Contro}l (Amendiment) Ordinance; 1985:(No. 1 of 1985).
Therefore, it was argued before the lower appellate. Court that the relief’
of eviction under Section 12(1)(e) could be granted in view of
the subsequent revival of the provisions. The lower appellate Court declined to

(1) A. L. R. 1958 S. C. 915. (2) A. 1. R. 1975 8. C. 1i46.
(3) A. 1. R. 1976 S. C. 237. (4) 1980 M. P. L. J. 182.
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accept.the argument on the ground-that the trial Court had no jurisdiction to
ehtertain the- suit:on: the ground of- bonafide need on. the: date it was
filed. andrthat the- revival- of: the’ provision is piospective and not.
retrospective since the amendment does not relate to procedure.

The; qugestion for decision is whether the plaintiff was not
* entitled: to: Benefip of the. Amending. Act reviving Section 12¢1)(e)
conferring jurisdiction: on’ the civil. Court to entertain and decide the.
suit: on: the. ground. as: well. Itf is' well: settled that. Statutes dealing.
with merely: matters. of procedure are retrospective unless such a
construction’is. textuajly irt admissible. No. persom has a vested right- in
‘any: course' of. procedute. A change: ins the law of: procedure operates-
retrospectively: arid, unlike the. law. relating: to vested right is not only
prospective. -Anant; Gopal Sheorey v. State of Bombay (1). A changg!
of: forum: is. a matter of. procedyre- as laid down in New India Insurance
Co. Ltd. v. Shanti Misra (Smt.) (2).

In: Susiderlal v. Har Prasad. (3), the Division Bencli of this
Court held that the restrictions enacted by section- 12(1) of the Act create
esséntially. as procedural; disability on.landlord's right; to‘evict his tenant:
under. the general law, and not:to confer substantive right on the tenants.
The preamble. of Section 12¢1), doés not in terms reqitire that the grounds
specifiediin clauses (a) to (p) should exist prior to the filing of the suit for.
‘eviction. If the landlord- wants to introduce in the plaint by amendment,
arly, ground other than those falling under Section 12(1)(a), (¢), (d)
and: (0), becoming: available after the institution of suit, the inclusion.
thereof it not inhibited by the Act. After the amendment, the suit whichi
was. for. ejectment, continues to be for ejectment, though- based on
‘additionab ground:so introduced: During pendency. of eviction suit; o the-
gtoundion: nnlawful sub-letting; the Bench visualised- arising of a new,
cause; off action, namely, the. ground: of bona fide requirénfent, and*
observed: that:to drive the. plaintiff to a new suit is too technicak with a
vengence. It: will simply. be adding to multiplicity of proceedings, which
must be avoided.

() A. 1. R. 1958 8. C. 915. (2) A. I. R. 1976 S. C. 237.
13) 1980 M. P. L. J. 182. -
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Reference was also made to B. Banerjee v. Anita Pan (1). In
this case during the pendency of the suit governed by West Bengal
Premises Tenancy Act (12 of 1956) was amended by W. B. Premises
Tenancy (Second Amendment) Act (34 of 1969). By this amendment,
mandatory restrictions protecting tenants, were introduced prohibiting
the landlords from instituting suits for a period of three years. The
Supreme Court held that the amendment was merely procedural
and wouid apply retrospectively to the pending suits. By these
amendments much more had to be proved by the landlord before he
could get eviction than when he was called upon under earlier
corresponding provision of the basic. Act. Moreover, three years'
prohibition against institution of the suit was altogether new. It followed,
therefore, that on the allegations and evidence, the landlord could not
get a decree, his suit-having been instituted at a time when he could
not have foreseen the subsequent enactment saddling him with new
conditions. Repelling the argument that the suit must be dismissed
straightway, institution being invalid, the Supreme Court observed :-

"We cannot bé ritualistic in insisting that a return of the plaint
and a representation thereof incorporating amendments is the
sacred requirement of law. On the other hand social
justice and the substance of the matter find fulfilment when
the fresh pleadings are put in, subject of course to the three-year
interval between. the transfer and the filing of the additional
pleading. Section 13 of the Amendment Act speaks of suits
including appeals. It thus follows- that these fresh pleadings can
be put in by the plaintiff either in the suit, if that is pending, or in
appeal or second appeal, if that is pending. Theréupon, the
opposite party, tenant, will be given an opportunity to file
his written statement and the Court will dispose of it after
giving both sides the right to lead additional evidence. It may,
certainly be open to the appellate Court either to take evidence
directly or to call for a finding. Expeditious disposal of belated
litigation will undoubtedly be a consideration with the court in
exercising this discretion. The proviso to sub-section {3A) can
also be complied with if the plaintiff gets the permission of
the Rent Controller in the manner laid down therein before
filing his fresh pleading.”

(1) A. L. R. 1975 8. C. 1146.
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The Supreme Court observed :-

"We are conscious that to shorten litigation we are straining
language to the little extent of interpreting the express ‘institution
of the suit' as amounting to filing of fresh pleading. By this
construction we do no violence to language but, on the other hand,
promote public justice and social gain, without in the least
imperilling the protection conferred by the Amendment Act.”

In view of the law as aforesaid, it must be held that the plaintiff
is entitled to seek eviction on the ground under section 12(1)(e)
which was restored during the pendency of the appeal, even though on
the date of institution of the suit, namely, 13.12.1983, the civil Court
had no jurisdiction to entertain the suit for eviction on the ground under
Section 12(1){e) of the Act.

The lower appellate Court found that the plaintiff is living in
a rented accommodation and that he has no other reasonably suitable
accommodation of his own. It also rightly held that it was not essential
for the plaintiff to prove that he is the owner of the accommodation.
Therefore, a decree for eviction must follow on the findings of the Court
below, on the ground under section 12(1)(e) of the Act.

The learned counsel for the respondent submitted that he
may be allowed a year's time to search out alternative accommodation.
Learned counsel for the appellant opposed the prayer. Considering
the paucity of accommodations as also the urgency and the pressing need
of the plaintiff, intetest of justice demands, the respondent should be
allowed time upto 30.6.1989 to vacate the premises subject to the
conditions that within ten days from the date of this judgment, the
tenant furnishes a security bond in the sum of Rs. 3,000/- undertaking
that he shall vacate the premises on or before 30.6.1989, failing which he shall
be liable to compensate the plaintiff by paying the said sum of Rs. 3,000/-
in addition to all those which the plaintiff is entitled under the decree.

The appeal is allowed with costs throughout. The judgment
and decree passed by the Courts below are set aside and instead, the
plaintiff's suit is decreed as indicated above. Counsel's fee Rs. 200/-,

if certified.
Appeal allowed.
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