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CIVIL REVISION

Before Mr. Justice C. P. Sen.
25 April 1984

PUNJAB NATIONAL BANK, BETUL, Applicant*
v, N
DEVIRAM and others, Non-applicants.

Public Moneys (Recovery of Dues) Act, M. P.(XXVII of 198I), Sections 3(1)(k)
and 5 and Civil Procedure Code (V of 1908), Order 47, rule 1 and Section
115—Section 3(1)(b) of the Act applles only to loons granted urder
State Sponsored Scheme—Suit for recovery of loan not coverea under the
Act dismissed as abated urder sectlon 5 of the Act on an erronéovs cor~
cession made by the plaintiff’s counsel—Mlistake apparert on the face
of the record— Liable to be reviewed—Trial Court refusing to emterteln
review application—Revision maintainatle.

Section 3(1)(b) of the M. P, Public Moneys (Recovery of Dues) Act,
1981 covers recavery of those loans by a Banking Company which are under a
State Sponsored Scheme. Where the loan was not under a State Sponsored
Scheme nor the State Govt. was the guarantor of the loan nor any subsidy given
by the State Govt. for the loaa, suit filed for the recovery of such loan isnot
covered under the Act nor the suit abates under Section 5 of the Acton comms
into force of the Act.

It is settled Jaw that an erropeous admission by a legal practitioner on
a question of law is aot biading on the partv and does not prectude him from
challenging the wrong cncession. Thus, where the suit was dismissed as a“ated
under section 5 of the M. P. Public Money {Recovery of Dues) Act, 1981 on a
wrong coacession made by the counsel for the Plaintiff, ic was a mistake
apparent on the face of the record and was liable to be reviewed under Order 47,
Rule 1, C. P. C. and by refusing to ectectain the review application, the trial
Court refused to exercise jurisdiction .vested in it under the law for review or it
acted illégally and with material irregularity in rejecting the application and
revision is maintainable. .

M. M. B. Catholicos v. M. P. Athanasius (1); relied omn.

et

*Civil Revision No. 1166 of 1982, for revision of the order of P. C, Ahirwal,
Civil Judge, Class U, Betul, dated the 26th June 1982,

) A. LR.1954S.C 526
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Purjab National Bank, Betul v. Devircm, 1984
J. P, Sanghi for the applicant.

N.P. Dubey for the non-applicants,

Cur, adv. wult.
ORDER

C. P. 3en, J.—The applicant-plaintiff has preferred this revision against the

order of the trial Court rejecting its application for review as not
maintainable,

.

The plaintiff is a nationalised bank constituted under the Banking
Companies (Acquisition and Transfer of Undertakings) Act, 1970. The plaintiff
gave agricultural loan of Rs. 1400/- to late Khushalchand, fathér of defendant-
non-applicant nos. 1 to 4 for purchase of water-pump and motor for agricultural
purposes. The non-applicant no. 5-defendant no. 5 was a guarantor.of the loan
taken. The plaintiff filed a suit for recovery of Rs. 3731.40/~ against the defen-
dants for recovery of the loan amount with interest. The defendants nos. 1 to 4
resisted the suit denying their liability since their father had taken the loan
without their consent or knowledge. The plaintiff has a cheaper remedy by
raising a dispute before Assistant Registrar and in order to increase the expenses
and harass the defendants. this suit has been filed. However, on 30-11-1981 the
plantiff’s counsel conceded that under section 5 of the M. P. Public Money
(Recovery of Dues) Act, 1981, the suit has abated and the suit was dismissed
but on 1-1-1982 an applicatiop for review was made saying thata wrong conce=
ssion was made on the question of law and the suvit is maintainable as the loan
was not under any State’s sponscred scheme.

It may be mentioned here that the aforesaid Act was enacted to provide
for the speedy recovery of certain classes of dues payable to the State Government
or.to the M. P. Financial Corporation or any other Corporation or to a banking
. company or any Government Company and for matters connected therewith.
Section 3 provides for recovery of certain dues as arrears of land revenue, includs<
ing any agreement relating to a loan, advance or grant given to a person or
relating to credit in respect of, or relating to hire-purchase of, goods sold to him,
by a banking company or a Government Company, as the case may be, under a
State sponsored scheme under clause (b) of section 3(1). Under sub-section (1)
a local agent ot the banking company may send a certificate to the Collector for
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recovery of the amount and under sub-section (2) the Collector on receiving the
certificate shall proceed to recover the amount. Sub-section (3) bars any suit
for recovery of any sum dueas aforesaid and it shall not lie in civil Court
against any person referred to in sub-section (1). Under sub-section (4) arbitra-
tion agreements are saved under certain conditions. Sub-section (5) provides that
every certificate sent to the Collector nnder sub-section (1) shall be final and
shall ot be called in question in any svit. Undes section S all suits, applications
and arbitration proceedings of the nature referred to in section 3 and sending
immediately before the commencement of this Act shall abate upon the commen-
cement of this Act. Tt is not disputed that the plaintiff is a banking company,
but it is evident that section 3(1)(b) covers recovery of those loans by a banking
company which are under a State sponsored scheme. It is nobody’s case here
that the suit loan was under a State sponsored scheme nor the State Government
was the guarantor of the loan nor any subsidy was given by the State Government
for the loan. The Act safeguards the position of the State Government under
such circumstances and provides for speedy recovery of the amount as arrears
of land revenue under a certificate issued by the person so authorised. Therefore,
the sujt Joan is not covered under the Act nor the present suit abated under
section 5 of this Act on coming into force of the Act.

Juis true that the counsel for the plaintiff made a wrong concession that
the suit has abated and accordingly the suit was dismissed by the trial Court on
30-11-1981. It is settled law that an erroneous admission by a legal practitioner
on a question of law is not binding on the party and does not preclude him from
challenging the wrong concession M. ®. B. Catholicos v. M. P. Athanasius (1).
1t is also evident that the order of the trial Court dated 230-11-1951 dismissing
the plantiff's suit as abated under section 5 of the Act was a mistake apparent
on the face of the record and was liable to be reviewed under Order 47, Ruled,
C. P. C.. There are cases that a decision on a review application amounts to
a case decided and a revision lies if the order 1s covered by any of the clauses of
section 115. In the present case. it can be said that by not entertaining the
review application, the trial Court refused to exercise jurisdiction vested to it
under the law for review or it acted illegally and with material irsegularity in
rejecting the application. So the revision is maintainable, of course, there are
cases which lay down that mo revision lies against rejection of an application for
review of the decree passed because there is an appeal provided against the decree
itself.

Accordingly, the revision is allowed, the orders of the trial Court dated

11 A, LR 1954 S. C. 526,
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30-11-198! and 26-6-1982 are set aside and the suit is restored to file. The

trial Court is directed to proceed with the suit in accordance with law. There
shall be no order as to costs,

Application allowed.

MISCELLANEOUS CIVIL CASE

Before Mr, G. L. Oza Ag. C. J. and Mr, Justice C. P. Sen.

31 Jan. 1984

PARMANAND BHAI PATEL and another, Applicanis*
V.
COMMISSIONER OF INCOME-TAX, JABALFUR, Opposite-party.

{rcome-tax Aes, Indian (XLIII of 1961)~Sections 55(1)(b), 49 and 256(1) and
(2)—Capftal galn—Computation of— Assessee a partner In a partnership
firm—Expenses incwrred by the fir;—Only tho<e eapenses coming to
the share of the assessee—Are liable 10 be considired while computirg
capltal gains—Section 49—Not applicable when property itself acquired
oroperty of the "asyessee—Section 256(1)—~ High Court tan cnswer only
the question referved 1o it by the Tribunal—Section 256(2)— Rcmedy of
the assessee in case of refusal by the Tribural 10 refer a question of law
arising out of fts order— Avafiable under.

Only those expenses which have been actually incurred by the assessee
in making additions and improvements in the property ought to be taken into
consyderaticn while computing capital gains under section 55(1)b) of the
Income-tax Act, 1961. The expenses incurred by the firm which came to the share
of the assessee has to be allowed while those came to the shase of the other
pariners has'to be disallowed. Since it is a self acquired property of the assessee,
section 49 of the Income-tax Act has no application as the property is not
acquired in any of the modes mentioned in that section.

* M.C. C. No. 117 of 1981. Reference under Section 2:6(1) of the Income-tax Act, 196],
by the lacome-tax Appellate Tribunal, Jabalpur Bench, Jabalpur, dated 13tb August 1979,

4
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Tt is well settled that the High Court can answer onnly those questions
which are actually referred to it; it cannot raise and answer new questions which
have not been so referred. If the Tribunal bas refused to refer under section
256(1) a question of law which arises out of its order, then the proper course is
to require the Tribunal under section 256(2) to refer the same.

H S. Shrivastava for the applicants.
B. K. Rawat for the opposite parly.
Cur, adv. vult,.

JUDGMENT

The Judgment of  the Court  was  delivered by
C. P. SeN, J.—At the instance of the assessee the following question of law has
been referred by the Income-tax Appellaie Tribunal for opinion of this
Court :—

<‘Whether on the facts and in the circumstances of the case, the cost of
the improvement to the property incurred by M/s Mohanlal
Hargovinddas should be aillowed as deduction under section 49
of the Income-tax Act, 1961, while computmg the capital gain in
the hands of the assessee ?°

As.sessee Smt. Ujjambai was the owner of an immovable property at
Jabalpur which was self occupied. 1/3rd of this property was sold for a sum of
rupees 3 lacs during the accounting period relevant for the assessment year
1973-74. After making various deductions including the selling expenses and the
cost of the property, the assessee offered a sum of Rs. 44,620/~ as capital gain
from this property. On the other hand, the Income~tax Officer worked out the
amount of capital gain at a sum of Rs.1,21,220/-. The difference arose on
account of the fact that the assessee estimated the cost of improvement to the
property during the period 1959 to 1964 at a sum of Rs. 5,00,650/-, whereas the
Income=tax Officer worked out the cost of improvement at a sum of Rs.3,85,200/-.
The difference arose for the following reasons. Smt. Ujjambai was a partner in the
firm M/s Mohanlal Hargoinddas, Jabalpur. The expenses on the extemsion or
renovations of the property were debited in the books of the firm. They were not
debited to the personal account of Smt. Ujjambai. In the assessments of the firm
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from 1962-63 to 1965-66, the Income-tax Officer disallowed the expenses on
the ground that they relate to repairs and extensions of the building of the
partners not connected with the business of the firm. In computing the cost of
improvement the assessee had added all such expenses debited during the pre-
vious years relevant to the assessment years 1962-63 to 1965-66. On the other
hand. the I. T. O. has taken account of only Smt. Uijambai’s share of such
expenses as per her share in the partnership firm i.e. 50%,. The assessee preferred
appeal before Commissioner of Income Tax (Appeals) which upheld the order of
the I. T. O. by holding that according to section 55(1)(b) of the Income-tax Act,
1961, “cost of improvemen”” means capital expenses incurred by the assessee in
making any additions or alterations to the capital asset of the assessee i. e. only
those capital expenses have to be taken into account which have been incurred
by the assessee. However, the capital gains was reduced to Rs. 1,15,106/- from
Rs. 1,21,220/~. The assessee then preferred second appeal before Income-tax Tri-
bunal which also upheld the order of the I. T. O. by holding that during all these
years there has been additions and alterations and the expenditure incurred was
borne by the landlord as well as by the tenant i. e. firm Mohanlal Hargovinddas.
Only those expenditwe incurred by the assessee has been rightly allowed while
computing the capital gain and in their opinion the expenditure incurred by the
tenant has rightly been disallowed. Under section 55(1)(b) of the Act which is
applicable in this case ¢“cost of improvement'' means capital expemses imcurred
in making any additions or alterations to the capital asset of the assessee incurred
by the owner of the said property. Im this case, expenses incurred for the
improvemeat of the building were partly debited to the personal account of the
assessee and partly debited in the account of the tenant. Itis not the case of
the assessee that the tenant subsequently realised the expenses incurred for the
improvement of the property from the assessee. Had this been the case, then
the entire expenses incurred by the tenant could have been claimed fer compu-
tation of capital gain. During the course of the argument, the Iearned counsel
for the assessee tried to take shelter under section 49 of the Act but this section
has no relevance to the facts of the case, and, as such, the submission of the
counsel was rejected. It appears thereafter an application for rectification was
filed before the Tribunal contending that M/s Mohanlal Hargovinddas was never
a tenant 1 the building in question. The Tribunal allowed the application by
observing that the property at Jabalpur owned by the assessee was self occupied
and net tenanted but this would not make any difference regarding the computa-
tion of capital gains.

Shri H.S. Shrivastava learned counsel for the assessee contended that a
partnership firm has no legal existence apart from the partners ccostituting it and,
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therefore, a firm’s property or the firm’s assets means property or
assets in which all the partners have a joint and common interest by
relying on a decision of this Court sn Adol. C.1.T. v. Agarwal Eimber & Bans Co.
(1)- He also contended on the basis ofthe Supreme Court decision in K. P.
Varghese v. 1. T. 0. (2) that the Income-tax Act, 1961, and the Gift Tax Act,
1958, are parts of an integral scheme of taxation and the same amount which is
chargeabie as gift could not be intended to be charged also as capital gains and
so it should have beer held that the expenses incurred for making additions and
improvement in the building horne by the assessee of the otter partner Jadotai be
treated as a gift to the assessee in view of definition of «“gift " ‘v section 2¢12) of
the Gift Tax Act. He further contended that though this question is not referred
by the Tribunal it is open to this Court to resettle or reframe the question formu-
lated by the Tribunal before answering it so as to bring out the real issue between
the parties. Shri B. K. Rawat learned counsel for the Department supported the
order of the Tribunal by saying that only those expenses which are incurred by
the assessee have been rightly sllowed in computing the capital gains under
section 55(1)(b) of the Act.

We are unable to accept the contentions raised by the learned counsel
for the assessee. There can be no quarrel with the propositions laid down in
Addl. C. (. T. v. Agarwai Timber & Bans Co. and K. P. Varghese v. I.8.0. (supra)
but these rulings are of no help to the assessce, It is well settled that the High
Court can answer only those questions which are actually referred to it; it
cannot raise and answer new questions which have not been so referred. If the
Tribunal has refused to refer under section 256(1) a question of law which arises
out of its order, then the proper course is to require the Tribupal under section
256(2) to refer the same. The assessee did refer the following question for
reference to this Court before the Tribunal :—

“Whether on the facts and in the circumstances of the case, if the
amounts debited to the profit and loss account of M/s Mohanlal
Hargovinddas on account of additions and improvements are
treated as gifts, then whether section 49(i)(ii) will be applicabie
in the case or not?”

This question having not been referred, it is not open to the assessee to
agitate this question in this reference. The learned counsel for the assessee also
referred to a decision of the Delhi High Court in C.I.T. v. Mithilesh Kumari (3)
that the interest paid by the assessee on money borrowed for purchase of a land
constituted part of actual cost of assessee for the purpose of determining . the

(1) (1983) 144 1. T. R 46. (2)(1981) 131 1. T.R. 597.
(N 921, T.R.9.
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capital gain derived from the sale of the land, but this ruling has no relevance
to the facts of the present case. We agree with the Tribunal that only those
expenses which have been actually incurred by the assessee in making additicns
and improvements in the property ought to be 1aken into "consideration while
computing capital gains under section 55(1)(b) ofthe Act. The expenses
incurred by the firm which came to the share of the assessee have been allowed
while those came to the sbare of the other partners have been rightly disallowed.
Since it was a self acquired property of the assessee, section 49 of the Income-
tax Act has no application as the property was not acquired in any of the modes
mentioned ia that section.

Accordingly, the question referred is answered in the negative in favour
of the Department and against the assessee. Under the circumstances, the parties
to bear their own costs.

Reference answered accordingly. .
MISCELLANEOUS CIVIL CASE

Before Mr. Justice G, L. Oza and Mr. Justice K. K. Adhikari.

20 July 1983

M/S FOOD CORPORATION OF INDIA, BHOPAL, Applicant*
V.
COMMISSIONER OF SALES TAX, M. P., INDORE, Opposite party.

General Sales Tax Act, M. P., 1958 (Il of 1959)—Sections 38(5), 43 and 15(8)—
Jurisdiction cf the appellate authority to enhance penalty under section
38(5)—Wrkether includes power 10 impose penally for the first time v hen
no penalty was levied by the assessing outhorisy—Sections 43 and 18(8)—
Appellate authority while heartng appeal under Section 38 finalising
assessment and finding 1t to be @ fit case falling within the ambit of
Sectlon 43 Issuing notice 1o the assessee and after hearing Imposing

Y i ot i

* *Misc. Civil Case No. 264 of 1980, Reference under Section 44(1) of the General Sales-
tax Act, M. P., 1958, by the Board of Revenue, M. P., Gwalior, cated 15th
July 1980.
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penalty thereunder—Bar of limitatlon provided in Section 18(8) not
attracted.

Section 38(5)(2) of the General Sales Tax Act, M. P., 1958 authorises
the appellate authority, eitber to confirm, reduce, enhance or annul the penalty
imposed by the assessing authority. The use of these terms clearly contemplates
some order by the assessing authority in regard to the penalty so that the
appellate authority may confirm it, annul it, enhance it or reduce it and the
plain reading of the section, therefore, indicates that the power to enhance does
not contemplate power to impose penalty for the first time. If the jurisdiction
to enhance penalty under section 38(5) is interpreted to mean that the appellate
authority could also impose a penalty for the first time, then the provisions
contajned in section 43 pertaining to jurisdiction of the appellate authoerity
could be redundant and when the legislature enacted this section specifically, it
clearly shows that the words used in section 38(5) were to be understood in the
sense in which those'words are understood in common parlance and, therefore,
it could not be contended that the word ‘enhance’ in section 38(5) would even
mean the imposition of penalty for the first time.

C. A. Abraham V. Income-tax Offic r, Kottayam (1), A. Velayutha Raja
v. The Board of Revenue (C. I'), Madras (2), Commissioner of Sales Tax, U. P.
v. Kanpur Dal and Rice Mills (3) and Commiissioner of Sales Tax, M. P., Indore
v. M/s Tansukhdas Madanlal, Rajnandgaon (4); distinguished.

When the appellate authority started proceedings for imposition of
penalty by giving a notice as contemplated under section 43 and this was done
when the appeal was pending befcre the appellate authority, itis plain that the
jurisdiction exercised under section 43 is exercised by the appellate authority
during the pendency of the appeal from the order of assessment and while finally
passing the order of assessment, as the appellate authority held that it was a fit
case falling within the ambit of section 43 that a gotice for imposition of penalty
was issued and after hearing tke assessee, ultimately passed the final order in
appeal and in that order itself penalty was also imposed; under these circums-
tances it could not be disputed that the imposition of penalty is part of the
appellate order and if the appellate order is an order of assessment, to this order,
the provision of section 18(8) could not be attracted and, therefore, this provisicn
of section 18(8) also could not be attracted to the order pertaining to penalty

V—-

[} 2
411, T, R. 425. ' (2) 26 S. T. C. 176,
t3)25 S.T.C. 511.
t4) M. C. C. No. 190 of 1980, decided on the 26th Feb. 1983,
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as it is a part of the order of assessment by the appellate authority. Proviso (a)
‘to clause 8 of Section 18 also indicates that the assessment which are ultimately
finalised by the appellate authority are not subject to the provision of section
18(8) and even if after the finding of the appellate authority if a fresh assessment
has to be made by the assessing authority under section 18 then also this provi-
5o (a) has provided a further period. This is also clear from the scheme of
section 18 that this section contemplates assessment by the officer who is entitled
to assess at the first stage and, therefore, the provision contained in clause (8)
of this section 18 will not be operative when the appeliate authority exercises
jurisdiction under section 38 or section 43.

B. L Nema for the applicant.
M. V. Tamaskar for the opposite-party.
Cur. adv. vult,

JUDGMENT

The Judgment of the Court was delivered by
G. L. Oza, J.—This is a reference made by the President, Board of Revenue,
Madhya Pradesh, for answeriag the following questions :—

1. Whether the power to confirm, reduce, eshance or annul the penalty
in appeal as provided under section 38(5) of the State Act
includes the power to impose penalty, where it has not been
imposed by the assessing authority ?

2. Whether under the facts and circumstances of the case penslty
imposed under section 43(1) read with section 9(2) of the Central
Act was justified ?

The facts stated in the statement of the case are that the assessce M/s
Food Corporation of [ndia, Bhopzl were assessed to tax under the Central Sales
Tax Act, 1956 for the financial year starting from 1=-4-1967 to 31-2-1968. Inter-
State sales were determined as Rs. 6,38,14,360/- and were assessed to tax
amounting to Rs. 13,44,682/-. The first return was delayed by two months and
9 days and, therefore, penalty of Rs. 4,000/~ wasimposed by the assessing
authority under section 17(3) of the State Act read with section 9(2) of the
Central Act.
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Against the assessment order, an appeal was preferred before the
Deputy Commissioner of Sales Tax, The appellate authority maintained the
order of assessment and penalty imposed under section 17(3). The Deputy Com-
missioner in this appeal further came to the conclusion that the total tax levied
was Rs. 13,44,682/- out of which the Corporation had deposited Rs. 7,71,892/~
with the returns, and thus Rs. 5,68,790/- had not been paid. The returns,
therefore, were considered false and the corporation was noticed to show cause
why penalty under section 43 should not be levied, The assessee Corporation
represented that there was no mens rea on their part; that this was the second
year of assessment of the appellant and the administrative set-up was not pro-
perly organised and that it was ounly after the accounts were finalised that the
Corporation came to know of the short payment. It was also contended that
the initiation of penal proceedings after the lapse of five years from the date
of assessment was bad in law. The Deputy Commissioner held that under
section 38(5) of the State Act, the appellate authorityv had power to impose
penaity and no time limit was prescribed in this behalf. He further observed
that the corporation had a big organisation and it was desirable that they should
have filed correct returns and credited the correct amount of tax. It was also
observed that if there was any mistake in calculation, there was a provision to
file revised return but that was not done. He, therefore, held that Corporation
had utilised this amount of Rs. 5,00,000/- in their business and thereby saved
interest for a period of six to eight years. Mens rea was, therefore, fully estab-
lished. The Commissioner, computing'interest at 6%, held that penalty should
be Rs. 1,80,000/-. However, the Deputy Commissioner felt that an amount of
Rs. 1,00,000/- will meet the ends of justice and, therefore, he imposed this
penalty of Rs. 1.00,000;- under section 43 of the State Act read with section 9(2)
of the Central Act. Against this, a second appeal was filed before the Tribunal
aad the only point raised in the appeal was in respect of penalty of Rs, 1,00,000/-
imposed under section 43 of the State Act.

{t was contended before the appellate Tribunal that it was the first
assessment under the Central Act and as the Corporaticn was a Government of
India undertaking, the rice stock was transferred to the Regional Directossin
different States as per directions of the Government of India and the Corpora-
tion hoaestly believed that such transfer did pot amount 10'sale. The Corporation
did not recover any sales tax on these transactions and the matter was referred
to the Ministry of Law, Government of India and finally they were advised tha¢
the transactions amouated to inter-State sales and when this advice was received,
the Corporation was of the view that it did not amount to sale and, therefore,
the accounts were not made.
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It was also contended before the Tribunal that under section 28(5) of
the State Act, the appellate autherity could enhance the penalty but ip this case,
as no penalty was imposed by the assessing authority, there is no question of
enhancement apd, therefore, jurisdiction under section 2*8(5) could not be
exercised. The Tribunal repeiled the contentions advanced by the Corporation
assessee and dismissed the appeal and, thereafter atthe instance of the assessee,
the Tribunal i. e. the Board of Revenue has made this reference for answering
the questions mentioned above.

Learned counsel appearing for the assessee, Food Corporation of India,
contended that under section 38(5), the appellate authority had jurisdiction to
enhance, annul or to reduce the assegsment or the penalty but in the present case
where no penalty was imposed by the assessing authority, in exercise of jurisdic-
tion under section 38(5), the appellate authority i, e. the Deputy Commissioner
could not impose the penalty for the first time. It was, thercfore, contended that
be had no jurisdiction under section 38(5) to impose the penalty.

It was also contended that under section 43, the appellate authority
could not impose penalty as penalty is part of the assessment itself and it ought
to have been completed within 5 years as provided in section 18(8) and it was,
therefore, contended that in this view of the matter also. the answer to question
No. 2 could be in favour of the assesse. It was also contended that the
circumstances which resulted in incorrect return submitted by the assessee, the
Tribunal should bave held thatimposition of penalty is not justified. Learped.
counsel placed reliance on a decision reported in C. L. Abraham v. Income Tax
Officer, Kottayam (1); A. Veluyutha Rafa v. The Board of Revenue (C.T.), Madras
(2) and Commissioner of Sales Tax, U. P. v. Kanpur Dal and Rice Mills (3).

It was also contended by the learned counsel for the assessee that
although the Deputy Commissioner while exercising appellate jurisdiction stated
in his order that notice was issued for imposition of penalty under section 43
but the notice was issued in Form No. 28 which purports to bz a form of notice
under section 38 and it indicated that the Deputy Commissioner was purporting
to act under section 3¥(3).

The learned Government Advocate appearing for the State, on the
other hand, contended that under section 38(5), the appellate authority bhad

(1) 411, T. R.425, (2) 26S.T.C. 176.
(3)25 S.T.C.s11
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jurisdiction to confirm, reduce, enhance or aonul the assessment and sub-clause
(c) of clause (5) of section 38 confers jurisdiction on the appellate authority to
pass such orders, asit may deem fit. This clearly indicates that the app:liate
authority had wide jurisdiction and the whole process of assessment was open
when the appeal 'was pending before the appeliate authority. It was contended
that even section 43 indicates that if during the proceedings of an appeal the
Commissioner feels satisfied that the assessee has deliberately concealed his
wuroover or that the return is false, it confers jurisdiction on the appellats
avuthority or the commissioner to impose a penalty. The language of section 43
indicates that this power could only be invoked by the tcmaissiover or the
appellate authority in the course of any proceedings under this Act and, therefore,
if the appellate authority in the course of proceedings of the appeal feit satisfied
that the return was false he could exercise jurisdiction under section 43 and
impose a penalty. It was contended by the learned Government Advocate thap
when an appeal is pending befere the appellate autbority and in the proceedings
of appeal if jurisdiction is exercised under secticn 43 the question of limitation
as provided in section 18 will not be attracted as on appeal being preferred by
the assessee the as;sessment is open and it s in that process that the jurisdiction
is exercised under section 43, The learned counsel referred to a decision of this
Court in Commissioner of Sales Tax, M. P., Indore v. At|s Tansukhdas Madcnlal,
Rasnandgaon (1) and contended that the appellate jurisdiction is wide enough to
confer power to impose a pepalty.

It was also contended tbat even under section 3&(5) where jurisdiction
is conferred on the appellate authority to enbance, confirm or reduce the punalty
or the assessment, the jurisdiction to enhapce also, in substance, amount to
jurisdiction to impose the penalty and it was, therefore, contended that the
penalty imposed could not be said to be bad in law.

Misc. Civil Case No. 190 of 1980, decided on 26-2-1983 was a case
where the question was as to whether the Tribunal was justified in refusing to
enhance the penalty under section 28(5) of the M. P. Geuersl Sales Tax Act.
Ia that case, a Division Bench of this Court considered the scope of section 38(5)
and the scope of jurisdiction under section 38(5)(a) has been considered but the
questicn about enhancement in a case where no penalty at all was imposed by
the assessing authority was not before the Court and has not been examined and
ia that context, the decision is of no assistance so far as this case is concerned,
The decision in C. 4. Abraham v. Income-Tux Ofjiccr (supra) on which reliance
has been placed by the learaed counsel fur the assessee also is not directly on

-———

(1) M. C.C No. 150 of 1980, decided on the 26th February 1983,
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the point and is not of much help. The case reported in 4. Velayutha Rajav.
The Board of Revenue (C. T.), Madras (supra) is a case where the question of
Jimitation for assessment was considered by the Madras High Court in the
contert of Janguage of section 16(1) of their Act. In this case, a question of
limitation was considered in the confext of proceedings started by Board of
Revenue under section 34 of the Act and was not a case of any proceeding
pending in appeal and, therefore, this case also is of no assistance so far as the
present case is concerned. The other case relied on is a decision of Allahabad
High Court reported in Commisstoner of Sales Tax v. Kanpur Dal and Rize Mills
(1). In this decision, the scope of the appellate powers has been considered in
the context of the language of that Act. But so far as the question of the cass
in hand is concerned, it also throws no light.

Section 38(5) of the M. P. General Sales Tax Act reads :—

 «38(5) Subject to such procedure as may be prescribed and after such
further inquiry as it may think fit the appellate authority, in
disposing of any appeal under sub-~section (1) or (2) may—

(a) confirm, reduce, enhance or anpul, the assessment or the
penalty or both, or

(b) set aside the assessment or the penalty or both, and direct
the officer whose assessment order, has been appealed against
to make a fresh assessment, after such further inquiry, as
may be directed; or

(c) pass such orders, as it may think fi¢"’.

A perusal of the scheme of section 38 indicates that this section confers juris—
diction on the appellate authority to entertain an appeal. Clause (5) of this
section confers jurisdiction on the appellate authority, as provided in sub-clause
(2) of this clause, to confirm, reduce, enhance or annul the assessment or the
penalty or both and it is only subject to the procedure as may be prescribed.
It is, therefore, clear that in the case of penalty, clause (5), sub—clause (a) autho-
rises the appellate authority either to confirm, reduce, enhao.e or annul the
penalty imposed by the assessing authority. It was contended by the learned
counsel for the department that the power to enhance impliedly confers powers
on the appellate authority to impose penalty for the first time. But it is clear
that it is not a case where the assessing authority found the assessee liable to

(1)258, T. C. 5itL.



280 THE INDIAN LAW REPORTS (1984

-

M |s Food Corporation of India, Bhopal v. Commissioner of Sales~tax, M. P.,
Indore, 1983

penalty but imposed a nominal penalty or chose not to impose penalty at all. Ad-
mittedly, the assessing authority did not consider the case of penalty at all nor
did he impose any penalty against the assessee and, therefore, it could not be said
that there was some penalty imposed which the appellate authority could enhance
subject to the procedure that may be prescribed. If the word *“enhance” impliedly
meant imposition of penalty itself, the legislature may not have used these
precise terms, “confirm, reduce, enhance or anbul”. The use of these terms
clearly contemplate some order by the assessing authority in regard to the
penalty so that the appellate authority either may confirm it, annul it, enhance
it or reduce it and the plain reading of the section, thereforc. indicates that the
power to enhance does not contemplate power to impose- penalty for the first
time.

The provisions contained in section 43 further support this view as
section 43 provides:—-

«a3(1) Power of Commissioner or appellate autbority to impose
peralty.-

If the Commissioner or the appellate avthority in the course of any
proceeding under this Act, is satisfied that a dealer has delibera~
tely concealed his turnover in respect of any goods or furnished
a false.return, the commissicner or the appellate authority, as the
case may be, may after giving the dealer a reasonable opportunity
of being heard, direct that the dealer shall, in addition to the tax
payable by him, payby way of penalty a sum not exceeding the
amouant of the tax which wcuid have been avoided if the return

. furnished by the dealer had been accepted as correct.””

That is, if the Commissioner or the appellate authority in the course of any
proceeding before i1t under this Act is satisfied-

(1) that the dealer has deliberately concealed the turnover; or
(2) furnished a false return,

the authority may after giving the dealera reasonable opportunity of being
heard, impose a penalty. This section empowers the Commissioner or the appellate
authority and the powers conferred under section can only be exercised when
some proceedings in the nature of appeal or other proceedings are before the
authority, either the Commissioner or the appellate authority. This, therefore,
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indicates that if the appellate authority during the hearing of the appeal comes
to the conclusion on the two questions stated above, then it has jurisdiction to
impose a penalty after giving the assessee an opportunity of being heard. If the
jurisdiction to enhance penalty under section 38(5) is interpreted to mean that
the appellate authority could also impose a penalty for the first time then the
provisions contained in section 43 pertaining to jurisdiction of the appeliate
authority could be redundant and when the legislature enacted this
section specifically it clearly shows that the words used in section 38(5)
were to be understood in the sense in which those words are under-
stood in common parlance and, therefore, it Jcould not be contended
that the word ‘enhance’ in section 38(5) would even mean the imposition of
penalty for the first time. In this view of the matter, therefore, our answer to the
‘first question is in the regative.

_ About the second question about imposition of penalty under secticn
43 read with section 9(2) of the Central Act, it was contended on behalf of the
assessee that it is not justified because=~

(1) it is beyond the period of limitation provided in section 18(8); and

(2) in the facts and circumstances of the case, there appears to be ro
. justification for imposition of a penalty.

So far as the facts and circumstances are concerned, they have been considered
by the authorities including the Board of Revenue and, in our opinion, whether
any particular facts and circumstances justify or do not justify imposition of
penalty is ultimately not a question of law which could bereferred to this
Court.

As regards clause (8) of section 18 which provides for the limitation for
purposes of assessment, it is clear that section 18 provides for assessment of tax
and clause (8) provides :-

+(8) The assessment shall be made under this section-

(1) in respect ofa registered dealer, withina period of five
calendar years from the end of the period for which assess-
ment is to be made; and

(ii) in respect of a dealer who has failed to apply for registration,
within a period of five calendar years from the commence~
ment of proceedings under sub-section (6):
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Provided that-

(a) where a fresh assessment has to be made to give effect, to
any finding or direction contained in any order under sec-
tions 38,39 or 44 or to any order of the High Couit or the
Supreme Couit such assessment shall be made within a
period of three calendar years from tbe date of order con-
taining such finding or direction of the order of the High
Court or the Supreme Court, as the gase may be;

" (b) where assessment proceedings are pending on the date of
commencement of the Madbya Pradesh General Sales Tax
(Amendment and Validation) Act, 196Y, such assessment
shall be made within a period of three calendar years from
the date of such commencement or within the period
within which such assessmentis required to be made in
accordance with any otber provision of this section, which-
ever is later; and

(c) nothing contained in this sub-section shall apply to procee-
dings initiated under section 19 or any proceeding other than
assessment of tax that may be instituted under any other
provisions of this Act.”

This clause, therefore, provides that the assessment shall be made under this
section within a period of 5 calendar years from the end of the period for which
assessment is to be made. It is not disputed that these proceedirgs before the
Deputy Commissioner were proceedings in appeal where the assessee has challen-
ged the assessment and the Janguage of sec. 38 makes the whole assessmert
open before the appellate authority. 1t is not disputed that the appellate authority
would annul or modify the assessment either by reduction or enhancement and
to this power of the appellate authority under section 38, it is not disputed that
the provisions contained in clause (8) of section 18 would npot be attracted
as appeal is a right conferred on the assessee to challenge the assessment. But
it was contended by the learned counsel for the assessee that under section 43
when proceedings for imposition of penally are takes afresh then the
question of limitation will arise as imposition of penalty is also a part
of assessment.

Section 43, as quoted above, contemplates two things:
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(i) is the power with the ‘Commissioner; and

(ii) is the power with the appellate authority and it is also clear that
this power under section 43 could only be exercised when some
proceeding undet this Act is pending before the authority con-
cerned. So far as the case in hand is concerned, it is clear that
the appellate authority started proceedings for imposition of
penalty by giving a notice as contemplated under section 43 and
this was done when the appeal was pending before the appellate
authority. Itis, therefore, plain that the jurisdiction exercised
under section 43 is exercised by the appellate authority during the
pendency of the appeal from the order of assessment and while
finally passing the order of assessment, as the appellate authority
held that it was a fit case falling within the ambit of section 43
that a notice for imposition of penalty was issued and after
hearing the assessee, ultimately passed the final order in appeal
and in that order itself penalty was also imposed.

1t is, therefore, plain that what bas been done by the appellate authority
is done under the jurisdicticn ¢ nferred on the sppellate authority while hearing
the appeal and while hearing the appeal has modified the order of assessment
and imposed the penalty. But before finally deeiding 1he appeal, the appellate
authority has issued a notice as contemplated under section 43. Under these
circumstances, therefore, it could not be disputed that the imposition of penalty
is part of the appellate order and if the appellate order is an order of assessment,
to this order, the provisions of section 18(8) could not be attracted and, there-
fore, this provisions of section 18(8) also could not be attracted to the order
pertaining to penalty as it is a part of the order of assessment by the appellate
authority. .

\tis not as if after the assessment is completed any fresh action was
taken for imposition of pgnaity and, in fact, section 43 confers jurisdiction only
to the Commissioner or the appellate authority when some proceeding under
the Act is pendiog before them and io this case, it was the appellate authority
when the appeal was pending before it that the appellate autherity has exercised

. jurisdiction under section 43 and, therefore, the provisions contained in clause (8)
of section 18 could not be invoked. Proviso,(a) to this clause also indicates that
if in pursuance of an order under appeal under section 38 or under other provi=
sions of the Act a fresh assessment has to be made, then it can be made within
-3 years from the date of such finding. This proviso also indicates that the
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assessments which are ultimately finalised by the appellate authority are not
subject to the provisions of section 18(8) and even if after the finding of the
appetlate authority if a fresh assessment has t» be made by the assessing autho-
rity under section 18 then also this proviso (a) has provided a further period.
This is also clear from the scheme of section 18 that this section contemplates
assessment by the officer who is entitled to assess at the first stage and, there-
fore, the provisions contained in clause (8) of this section 18 will not-be
operative when the appeliate authority exercises jurisdiction under section 38
or under section 43 as indicated above. In this view of the matter, therefore,
it could not be contended that the appeliate authority exercising jurisdiction
under section 43 and section 38 when finalised the assessment and also impbsed
penalty, it could not be justified under section 43 because it has been done
beyond the period which is prescribed urder section 18(8).

It was also contended that although in the order the appellate authority
has indicated that jurisdiction under section 43 is being exercised. Butit was
contended by the learned counsel for the assessee that a notice as contemplated
under section 8{5) was issued to the assessee and it was, therefore, contended on
the basis of the form of the notice that the authority purported to act under
section 38(5), In fact, in the order passed by the appellate authority it has been
clearly stated that the authority was acting under section 43, although it apprears
that the learsed Tribunal took the view that the appeliate authority also could
jmpose penalty under section 38(5). But it is clear from the order passed
by the Deputy Commissioner exercising appellate jurisdiction that he was exer-
cising jurisdiction under sechon 43 of the M. P. General Sales Tax Act and
merely because there was an error in issuing a notice in the proper form, it
could not pe said that the appellate autbority was exercising jurisdiction under-
section 3%(5).

It was also contended that section 43 contemplates a finding that a
dealer has deliberately concealed his turnover or furnished a false return and as
there 1s no such findiag given by the Deputy Commistioner exercising appellate
jurisdiction, the penalty could not be justified under section 43. Although in
the order passed by the appellate authority, there is no finding that the dealer
has deliberately concealed his turnover but there is a positive finding tbat the
assessee has furnished a false return. The finding having been given about the
furcishing a false return, it couid not be said that the order is not justified under

sectioc 43. :

As regards scope of jurisdiction under section 38(5), we have already

-
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come to a conclusion that the appellate authority exercising jurisdiction under
section 38(5) in the present case, could not have imposed a penalty but as
discussed above, it is clear that the appellate authority had jurisdiction under
section 43 to impose penalty for the first time after giving an opportunity to
the assessee of being heard and it is pot disputed that that opportunity was
afforded and notice was issued before the final orders were passed by the
appellate suthority.

In the light of the discussion above, therefore, our answer to the second
question is in the affirmative that the penalty imposed under section 43 read
with section 9(2) of the Central Act was justified. In the circumstances of the
case, parties are directed to bear their own costs.

Reference answered accordingly.

. MISCELLANEOUS CIVIL CASE

Before Mr. Justice G.G. Sohani and Mr. Justice R.K. Vijayvargiya.
22 April 1983

COMMISSIONER OF SALES TAX, M. P., Applicant®
V.
M/S SANGHAI FINANCE CORPORATION, INDORE, Opposite-party.

General Sales Tax Act, M. P., 1958 (Il of 1959)—Section 2(bbY and 2(f)—The
term ‘business’ in— Meaning of—Sale of old car by the assessee connected
with the business of the assessee 13 exigtble to tax even if assessee is not
a dealer in cars.

In view of the enlarged definition of ‘business’ in section 2(bb) of the
M. P, General Sales Tax Act,;1958, it is not necessary for rendering a sale exigible
to tax to show that the sale is of a commodity in which the assessee carries on

*Misc. Civil Case No. 195 of 1982, Reference under Section 44, General Sales-tax Act,
M. P., 1958, by the Board of Revenue, Gwalior, dated 18th August 1982,

°
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business. Therefore, the fact that the assessee is not a dealer in carsis not
decisive and as the sale of the car by the assessee ix connected with the business
of the assessee, the transaction of sale in question is ‘business’ within the meaning
of that expression in section 2{bb) of the Act and is exigible 1o tax,

Commissioner of Sales-tax, M. P.v. Shamandas Narayandas, Jabalpar
(1); distinguished.

Commlssioner cf Sales-tax v. Ratlam Straw Board Mills Pvs, L.,
Ratlam (M. C. C. No. 129 of 1981, Indore Bench); foliowed.

Surjitsingh for the applicant,
G. M. Chapekar for the opposite-party.
Cur, adv, vult,

ORDER

The Order of the Court was delivered by
Sosani, J.—By this reference vnder Section 44 of the M. P. General Sales Tax
Act, 1958 (hereinafter referred to as ‘the Act’), the Board of Revenue has referred
the following question of Jaw to this Court for its opinion :—

« Whether on the facts and circumstances of the case, the Tribunal was
justified in holding that sale of old car by the appellant could not
be included ia the turpover and was exempt, when the appellant
is a dealer in purchase and sale of motor cars on hire purchase
agreement basis and when that car as sold was being used by the
appellant for business purposes 7"

The material facts giving.rise to this reference briefly are as follows :

The assessee carries on business of financing hire purchase transactions
in motor vehicles. while framing assessment, for the assessment year 1970-71,
the assessing Authority found that the assessee had sold a car for Rs. 40,000/~
The assessing Authority held that this amount was liable to be included in the
taxable turmover of the assessee. In the appeal preferred by the assessee before
the Appellate Assistant Comndissioner, the fiading of the Assessing Authority

(1) (1982) SV.K N. 52,
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was affirmed. In the second appeal before the Board, the Board held that the
assessee was not a dealer in automobiles, that the transaction in question was a
casual one involving purchase of a second hand car which was subsequently sold
and, therefore, the transaction was not liable to be included in gross or taxable
turnover of the assessee. Aggrieved by the order passed by the Board, the
Department sought a reference and it is at the instance of the Department that
the aforesaid question of law has been referred to this Court for its opinion.

Shri Joshi, learned Government Advocate appearing for the Department
contended that in view of the definition of ‘business’ in Section 2(bb) of the Act,
the Board erred in holding that as the assessee was not a dealer in Motor Vehi-
cles, the sale of the car in quesfion was not exigible to tax. It was urged that
as the case of the assessee was that the car was purchased for office use, the
transaction of sale of that car was in connection with and incidental to the
business of the assessee. In reply, Shri Chapekar the learned counsel for the
agsessee contended that the decision in Commissioner of Sales-tax, M. P.v.
Shamandas Nareyandas, Jabalpur (1) was attracted ip the instant case and the
sale of the car could not be held to be a transaction amounting to the business
of the assessee.

Now the decision in Commissioner of Sa’es Tax. M. P. V. Shamandes
Narayandas, Jabalpur (supra) is distinguishable on facts. In that case, the findiog
by the Tribunal was that the car which was sold by the assessee was not used an
ancillary to the assessee’s business. In the instant case, however, the conteption
of the assessee before the Tribunal was that the car in question was for the office
use of the assessee and that its sale proceeds were mnot exigible to tax asthe
assessee was not a dealer in cars. Thatis why in the question referred to this
Court it is stated that the car was used by the assessee for business purposes and
we must, therefore, proceed on the basis that the finding of the Tribunal is that
the car was used by the assessee for business purposes. In Misc, Civil Case No.
129 of 1981 (Commisstoner of Sales Tsx v. Ratlam Straw Board Mil's Private Ltd ,
Ratlam) we have held that in view of the enlarged definition of ‘business’ under
the Act, it is not necessary for rendering a sale exigible to tax to show that the
sale is of a commodity in which the ascessee carries on business. Therefore, the
fact that the assessee is not a dealer in cars is not decisive and as the sale of the
car by the assessee is connected with the business of assessee, the transaction
of sale in question is ‘business’ within the meaning of that expression in Sec.
tion 2(bb) of the Act and is exigible to tax.

(1) (1982) 5 V. K, N. 52.
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For all these reasons, our answer tosthe question referred to this cours
by the Tribunal is in the negative and against the assessee. Inthe circumstancesg
of the case, parties shall bear their own costs of this reference.

Reference answered accordingly,

"MISCELBLANEOUS CIVIL CASES

Before Mr. G. P. Singh C. J. and Mr. Justice R. C, Shrirvastava,

16 Nov. 1979
COMMISSIONER OF SALES TAX, M. P., Applicant*
V.
M/S DILIP OIL MILLS, SAGAR, Opposite-party.

General Sales Tax Act, M. P., 1958 (Il of 1959)— Sectians 43(1), 18(4), 8(1) and
2(r) -~ No concealment of turnover by thé assessee— Assessee not guflty
of filing false returns— Penalty c@nnos be tmposed—Section 18(4)—
Assessee not bound (o maintaln day to. day manufacturing account—
Account books found to be reliable—Assessment s0 be made according to
turnover mentfoned In the account books—Sections 8(1) and 2(r)—
Judicial discret'on— Exercise of, while considering question of imposition
of further penalty— Sales Tax Tribunal holding that no case for tmposttion
of furiher penalty exists— Not arbitrary—Tribenal also holding that acis
of assessze in selling oil-seeds under form XII was only trivial or venial
breach and penalty not tiable 1o be Imposed— Discretion cannot be said
1o be erroneous ‘

Where in the return filed by the assessee, the assessee claimed that sales
tax paid by the purchasers did not form part of the turnover; these is no con-
cealment of the turnover and all that can be said is that the assessee wrongly
1aised a plea that tne.turnover should not include the sales tax realized by the
assessee from the purchasers. Even though the plea was unreasonable, it cannot

ety

M. C. C. No, 190 of 1973. Reference under Section 44 of the General Sales-tax Act,
M, P, 198, by the Board of Revenue, M. P., Gwalior, dated 5th May 1971.
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be said that the assossee was guilty of filing a false return under section 43(1) of
the M. P. General Sales Tax Act, 1958,

Dadabhoy’s New Chirimirt Ponri Hill Colllery Company Privete Led. v.
Commissioner of Sales Tax, M. P. (1); followed.

The account books of the assessee could not be rejected simply on the
ground that he had not maintained day to day manufacturing account. Wken the
finding is clearly that the books of account were reliable, the turnover menticned
in them has to be accepted for the purpose of assessment,

The Commissioner of Sales Tax v. Messrs Ramchandra Badri Prasad (2);
relied on.

Whether in a particular case minimum penalty shculd alone be imposed
or higher penalty should be imposed 1s a matter of judicial discretion to be
exercised having regard to the facts and circumstances of each case. Thus, where
the [ribunal noted the assessee’s conduct in depositing the amount equivaient
to the minimum penalty leviable under section 8(2) at the time of filing the
returns and further noticed that value of oil cakes sold outside the State was
comparatively small having regard to the total turnover of the assessee and that
at the stage when the assessee makes purchases of raw material for manufacturiog
of goods for sale within the State or in the course of inter-State trace or
commerce, it may not be possible for him to estimate exactly as to what quantity
of raw material would be needed for this purpose and having regard to all these
circumstances, the Tribunal was of the opinion that if the assessee had deposited
the amount as stated by him at the time of filing the returns which amouat to
some extent exceeded the amounts leviable as minimum penalty under section
8(2), this was not a fit case for further imposition of penalty and the discretion
exercised by the Tribunal is well within the Jimits of the law ard cennct be s2id
to be arbitrary.

When the assessee in the normal course in the year 1965-66 purchased
oil seeds under form XII-A and paid 19 tax to the sellers and out of the quantity
of oil seeds purchased. the assessee resold oil-seeds of the value of Rs, 19,123/-

_ within the State to another dealer under form XII, i.e. for resale and ke purc-
hase made by the assessee in form XII-A were held by the Tribunal to be
bona fide acts on his part and the intention was not to deprive the State of any
tax which could have been lawfully recovered, rather the State was benefitted ss
the assessee paid 19, tax to the seiler at the time of purchsse which he could

(L1979 M. P. L. J. 56,
(2YM. C . No. 86 of 1971, decided on the 3rd August 1971,
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have avoided by making purchases in form XTI, the reasons given by the Tribu-
nal cannot be said to be extraneous and it cannot be said that the discretion
exercised by the Tribunal in directing the assessing autherity to waive the penalty -
under section §(2) was in any way erroneous.

Hindustan Steel Ltd. v. State oj Orissa (1) and M |s Jaswantlal Prahlad.
Bhai and Co. v. Commissioner of Sales Tox, M. P. (2); relied on.

M. V. Tamaskar Govt. Adv. for the applicant.
H. S. Shrivastava for the opposite party.
Cur, adv, vult.

JUDGMENT

The Judgment of the Court was delivered . by
G. P. SinGH, C. J.—This order shall also dispose of Misc. Civil Case Nos. 397
of 1973 and 398 of 1973. These are three references made by the Sales Tax
Tribunal referring for our answer the following questions of law @

(1) Whether in the facts and circumstances of the case, the Tribunal
was justified in quashing the penalty under section 43(1) on the
ground that the assessee seems to have omitted sales tax recovered
from the taxable turnover due to a tora fide mistake ?

’ (2) Whether the Tribunal was right in its conclusion that when the
assessing authority has not found the books of accounts to be
otherwise unreliable, best judgment assessment cannot be
resorted to—

(3) on the ground that day to day manufacturing account has
not been required to be maintained under the provisions of
the Act or statutory rules or by virtue of a lawful direction
given by the Commissioner of Sales Tax, or

(b) on the ground that the loss in maufacture is too much,
unless it is put to the assessee as to what the normal loss is
= and the assessee is called upon to explain why his loss was

more,

(3) Whether the Tribunal was right in directing the assessing authority

(1) (1972) 83 1 T.R, 26. (2) 1973 M., P. L. J. 331,



4984) MADHYA PRADESH SERIES 291
Commissioner of Sales-tax, M. P. v. M|s Dilip O1l Mills Sagar, 1979

to waive the penalty under section 8(2) if the following facts are
verified namely-~

(a) for the year 1964-65 if the dealer has paid advance tax at
1% on Rs. 41,000/-. (The assessing authority estimated
that out of oil-seeds purchased on form XII-A oil-seeds
worth Rs. 35,000/- may be considered to have been utilised
in the manufacture of a product sold outside the State. 19,
tax was already paid on this amount. The assessing authority
imposed a penalty of Rs. 600/~ under section 8(2) which was
maintained by the first appellate suthority,)

(b) For the year 1965-66 if the sales tax authorities have assessed
full sales-tax on the amount of Rs. 19,123/~ in the hands of
the purchaser from the assessee in addition to the purcha:e

& tax at 19 in the hands of the assessee. This amount repre-
sents the price of oil-seeds which were purchased on form
XII-A but sold by thé assessee to another dealer for re-sale
getting from him form XII. .
(c) For the year 1966-67 if the dealer has paid advance tax on

Rs, 51,408/~ as against Rs. 40,000/~ estimated as the amount

of raw material purchased on form X1I-A corresponding 1o

outside sale of the manufacturing product.

The relevant assessmens years are Diwali 1964-65, 1965-66 and 1566- 67.
“Question No. 1 relates to the assessment year 1964-65. 1n the return filed by the
assessee, the assessee claimed that sales tax pard by the purchasers did not form
part of the turnover. There was no concealment of the turnover and all that
can be said is that the assessee wrongly raised a plea that the turnover shoyld
pot include the sales tax realised by the assessee from the purchasers, 1t cannot
be said that in these circumstances the assessee was liable to penalty under
section 43(1) of the M.P. General Sales Tax Act, 1958. Even though the plea was
untenable, it cannot be said that the assessee was guilty of filing a false return
under section 43(1). The point is covered by a Division Bench decision of this
Court in Dadabhoy’s New Chirtmiri Ponrl Hill Colilery Company Private Ltd. v.
Commissioner of Sales Tax, M. P (1). Question No. 1 must, therefore, te
answere& in the affirmative in favour of the assessee and against the
department,

Question No. 2 relates to the year 1964-65. The Tribunal held thst

(1) 1979 M. P. L. J. 56.
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the account books of the assessee were not unreliable. The Tribunal
was of opinion that when the books of account were not unreliable,
no case was made out for enhancement of the turnover and that the turnover
should be taken as per the booksof account. The finding that the books of
account of the assessee were reliable is a pure finding of fact. It is pot vitiated
by the consideration that the assessee did not maintain day to day menufactur—
ing account or that the loss in manufacturing was tco much. 1t may be that if a
loss shown by an assessee is unusual, the assessing authority may infer that the
books are not reliable, but when the books are held to be reliable they cannot be
rejected simply on the ground that the Jloss shownis too much. On the finding
that the books of account were reliable, the Tribupal in our opinion was right in
accepting the turnover as disclosed in the bocks of account and in setting aside
the enhancement in the turnover made by the Sales Tax Officer. In this connec-
tion we may point out that it was held by a Division Bench of this Courtin
The Commissioner of Sales Tax v. Messrs Ramchandra Badri Prased (1) that an
assessee is hot bound to maintain manufacturing sccount of the lime mnufac-
tured, sold and left over as closing stock. The principle of this case may be
applied here in holding that the account books of the assessee could not be
rejected simply on the ground that he had not maintained day to day manufac=
turing account. However, as earlier stated, when the finding is clearly that the
books of account were reliable, the turnover mentioned in them has to be
accepted for the purpose of assessment. Question No. 2 will have, therefore, to
be answered in the affirmative in favour of the assessee and against the dapart-
ment.

The point involved in question Nos. 3(a)and 3{c) is the same. The
assessee in the assessment years 1964-65 and 1966-67 purchased oil-seeds on
declaration in form XII-A. The declaration was to the effect that the assessee
purchased the goods for purposes of manufacture of other goods fer sale in the
State of Madhya Pradesh or in the course of inter-State trade or commerce. The
assessee paid only 19, tax on these purchases to the seliers, The goods manufac-
tured by the assessee were oil amd oil-cakes. Oil-cakes of the value of
Rs.35,000/-were sold outside that State in 1964-65. Similarly, oil-cakes of the
value of Rs.40,000/~were sold outside the State in the assessment year 1966-67.
There was thus contravention of the declarations given by the assessee in that all
the goods manufactured out of the purchases made under declarations in form
XI1-A were not utilised for mapufacture of gocds for sgle within the State or in
the course of inter- State trade or commerce. At the time wheo the returns were
filed, the assessee deposited 1%, tax on the estimaied quantity of oil-seeds which
was utilised for the manufacture of goods which wese sold outsice the State..

(1) M. C. C. No. 86 of 1971, decided on the 3rd Aug, 1971.
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The Tribunal came to the conclusion that as the minimum pepalty leviable under
section 8(2) was 19, being the difference between the amount of tax on the sale
of oil-seeds at full rate and the amount of tax payable under section ¥(1), having
regard to all the circumstances of the case the assessee was not liable for any
further penalty. The Tribunal remanded the case to the assessing authority to
find out whether the tax or penalty had been deposited in the manner stated by
the assessee. It may here be mentioned that the full rate of tax on sale or purc—
hase of oil-seeds at the relevant time was 29, and the concessional rate of tax
under section 8(1) at the relevant time was 19, Although the assessee paid 19,
at the time of filing the returns showing it as balance of tax but the real nature
of such a deposit was an advance minimum penzalty to which the assessee could
be made liable under section 8(2). In Hindustan Steel Ltd. v. State of Orissa (1)
the Supreme Court observed that even if a mipimum penalty is prescribed, the
authority competent to impose the penalty will be justified in refusing to impose
penaity, when there is a technical or venial breach of the provisions of the Act
or where the breach flows from a bona fide belief that the offender is not liable
to act in the manner prescribed by the statute. The Supreme Court further
observed that an order imposing penalty for failure to carry out a statutory
obligation is the result of a gquasi-criminal proceeding and whether penalty
should be imposed for failure to perform a statutory obligation s a matter of
discretion of the authority to be exercised judicially and on a consideration of all
the relevant circumstances. The principles laid down by the Supreme Court im
the case of Hindustan Steel Ltd. have been applied to section 8(2) of the M. P.
General Sales Tax Act by a Division Bench of this Court in M(s Jaswantlal
Prah'ad Bha! & Co. v. Commissioner of Sales Tax, M. P. (2). Even otherwise it
is clear that the question whether in a particular case minimum penalty should
alone be imposed or higher penalty should be imposed is a matter of judicial
discretion to be exercised having regard to the facts and circumstances of each
case. As earlier pointed out, the Tribunal has noted the assessee’s conduct in
depositing the amounts equivalent to the minimum penalty leviable under section
8(2) at the time of filing the returns. It has further noticed that value of oil-
cakes sold outside the State was comparatively small having regard to the total
turnover of the assessee. It has also noticed that at the stage when the assessee
makes purchases of raw materijals for manufacture of‘poods for sale within the
State or in the course of inter- State trade or commerce, it may not be possible
for him to estimate exactly as to what quantity of raw material would be needed
for this purposé. Having regard to all these circumstances, the Tribunal was
of opinion that if the assessee had deposited the amounts as stated by bhim at
the time of filing the returns which amounts to some extent exceeded the amounts

) (1972)83 1. T, R. 26, 3) 1973 M. P. L. ). 331,
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leviable as minimum penalty under section 8(2), this was not a fit case for further
imposition of pepalty. In our opinion, the discretion So exercised by the
Tribunal is well within the limits of the law and cannot be said to be arbitrary.
Questions Nos. 3(a) and 3(c) will, therefore, have to be answered in favour of
the assessee and against the department.

Coming to question No. 3(b), the relevant facts are that the assesses
in the normal course in the year 1965-66 purchased oil-seeds under form XII-A
and paid 19, tax to the sellers. Qut of the quantity of oil-seeds purchased, the
assessee resold oil~seeds of the value of Rs. 19,123/~ within the State to anothep
dealer under form XII, i. e. for re-sale. Oil-seeds are declared goods under
the Central Sales Tax Act, 1956. Under section 15(a) of the Central Act the tax
payable on declared goods is a single point tax. The declared goods are specified
in Part 1 of Schedule 11 to the State Act. The definition of «taxable turnover™
contained in section 2(r) of the State Act does not include sales to a registered
dealer of goods specified in Part T of Schedule II and declared by him in the
prescribed form as being intended for resale by him in the State of Madhya
Pradesh or in the course of inter-State trade or commerce. In view of this
definition of *turnover”” sales tax on declared goods is payable at the last point
sale, i. €., when the goods are sold to a consumer or manufacturer. The manu-
facturers of oil may purchase oil-seeds in form XII-A under section 8(1). If
they do so, they are liable to pay tax at the rate of 1%, to the seiler. They can
also purchase oil-seeds on form X[1. In that case they would not be liable to
pay any sales tax to the selier. They would not be liable to the payment of tax
to the Government if they resell the goods fo apother dealer in form XII. But
in case they utilise the oil-seeds purchased in form XII for manufacture, they
are liable to pay tax at the rate of 19 under notification No. 2708/CR-85-V-SR,
dated 18th December 1959. In this back ground the Tribumnal was of opinion
that the act of the assessee in selling oil-seeds under form XII was only a
trivial or venial breach and the assessee should not be made liable for penalty
under section §(2). The Trihunal observed that if -the assessee had purchased
the goods under form XII, he would not hiave been liable to pay any tax. The
assessee, however, purchased the goods in form XI1I-A and paid 1%, tax to the
seller which he could have avoided by purchasing them in form XII. The
purchases made by the assessee in form X1I-A were bona fide acts on his pant
and the intention was not to deprive the State of any tax which could have been
lawfully recovered. Ratber the State was benefitted as the assessee paid 1%, taz
to the seller at the time of purchase which he could have avoided by making
purchases in form XII. The reason given by the Tribunal cannot be said to be
extraneous in the Jight of the principles laid down by the Supreme Court in the
<ase of Hindustan Steel Ltd. which were applied by this Court in the context of
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gection 8(2) in M /s Jaswantial’s case (Supra). We are of opinion that it cannot
be said that the discretion exercised was in any way erroneous. Question No.
3(b) must also be answered in favour of the assessee and against the depart-
ment.

Por the reasons given above, all the questions referred are answered in
favour of the assessee and against the department. There shall be no order as
to costs.

Reference answered accordingly.

MISCELLANEOUS CRIMINAL CASE

Before Mr. Justice C. P. Sen and Mr. Justice M. D. Bhatt.
13 Dec. 1983

SHRI S. K. MALVIYA, Applicant*
v.
SHIVCHARAN KURMI and others, Non-applicants.

Contempt of Courts Act (LXX of 1971)—Section 12— Duty of counsel and care
t0 be taken by him in making representations on beholf of his client—
Application for cancellation of ball containing statement that accused
had told villagers that he had given money to Sessions Judge for being
released on batl— Constitutes contempt of Court— Liability of Advocate
(Publtc Prosecutor) filing the application, persons filing affidavits and
lodging police report to that effect and Advocate Inadentifying the depo-
nants of those affidavits and found to be author of the application for
punishment under the Act.

Counsel has to be careful in taking responsibility for the representation
he makes on behalf of his client to the Court. When the parties in the application
alleged misconduct or bias, the counsel if he signs the petition should see that
such irresponsible allegations are not made. If they are made and if he yet signs

¢ the petition, he will be deemed to be in as much contempt of the Court as his

*Misc, Cr. Case No. 98 of 1983, Reference under Section 15(2) of the Contempt of
Courts Act, 1971, by the District and Sessions Judge, Damoh.
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party. It is most irregular and unfair for the members of the legal profession
to make personal attacks or make reckless and unfounded charges of corruption
and improper imputation against Court. If the lawyer thinks that he hasa just
case of complaint against a Judge, he can make a representation to the higher
authorities against his conduct. No counsel should be punished for bona fide
statements but he would be liable for contempt if he makes reckless allegations
without making proper enquiry or concucts or mischieviously twists facts casting
aspersions on the Court.

Perspective Publicatlons V. State of Maharashtra (1), M. Y. Shareefv.
Judges of Nagpur High Court (2), Brahma Prakash v. State of M. P. (3), State af
M. P. v. Revashankar (4) and Govina Ram v. State of Maharashtra (5),
referred to.

Thus, where in an apolication for cancellation of baijl it is stated thap
the accused has gone to village with his brothers and had told villagers
“Fg WIX a¥d F ®I IFT JwEAd gz frar g aar @ qar gl a4F @
a;l'f'q'gifa’ﬁﬂ WAATASIT a HIIUH HY WY IV m%m and this application
is drafted by contemner No, 5 an Advocate’ and public prosecutor and it is
accompained by the affidavits of Contemners Nos. 2 to 4 and copy of the police
report lodged by contemner No. 1 and the report was found to be false by the
Sessions Judge and the High Court and contemner No. 6 had identified contem=~
ners Nos. 2 to 4 in the affidavits filed with the application and on preliminary
enquiry held by the Sessions Judg the contemner No. 6 is found to be the author
of the application for cancellation of bail, the contemners Nos, 1 to 6 are guilty
of committing gross contempt of Court by scandalizing the court and thereby
interfering with the administration of justice and are liable to be punished under
section 12 of the Contempt of Courts Act. .

Rajendra Tiwari Govt. Advocate for the applicant.
S. C. Dutt for non-applicant no. 4.
H. Q. Tiwari for non-applicant no, 5.

Rajendrasingh for non-applicant no. 6.

Cur. ady, wult.

(1) A. L. R. 1971 §.C. 221, 2) 'A.L.R. 19558, C, 19,
(HA.LR. 19548, C. 10, {(H A, 1. R, 1959 S.C, 103,
(5) A.LR. 1972 5.C. 989,
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ORDER

The Order of the Court was delivered by

«C, P. Sen J.—This is a reference under section 15(2) of the Contempt of Courts

Act, 1971, made by Sessions Judge Damoh for taking action for contempt againsy

- gontemners 1 to 6. Notices were issued to the contemners and also to Anandilal
son of Ramdayal.

The said Anandilal, his brother Bhagwandas, one Sitaram and others
‘resident of village Ghutariya, Tahsil Hatta, are being prosecuted under sections
147,148 and 302/149, L. P. C. for committing murder of Gopi on 9-7-1982 in
Crime No. 48/82 of Gaisabad police station. Contemner no. 1 Shivcharan
Kurmi is a relation of the deceased. [n bail application po. 481/82 by order
dated 31-7-1982 Anandilal was released on anticipatory bail by the Sessions
Judge who rejected the application of Bhagwandas. While granting bail, the
Sessions Judge observed that it is alleged that Anandilal came out with a Lathj
and Bhagwandas with a gun and he shouted ‘Maro Sale Ko’ but there is no
overt act against Anandilal, thereafter the deceased was killed by the other
co-accused. On 5-8-1982 contemner no. 5 Shri Balram Tiwari, Public Prose-
cutor, Damoh, moved an application for cancellation of bail of Anandilal alleg-
.ing that he had gone to village Badkhera with his brothers and had told villagers

“gg ATA AT F €I IJFT AT 92 (T G AT F A1 I FOR
¥ Afvgwn WA 7 GlET S 0 g FE

"t was further alleged that Anandilal stayed in the village and was threatening
the witnesses in the case. Alongwith the application, photostate copy of the
“report lodged by contemner no. 1 Shivcharan Kurmi to police station, Hatta
on 4-8-1982 and also affidavits of contemners 2 to 4 Hariram, Sitaram and
Ramsewak were enclosed in support of the aliegations. The three deponents
in their affidavits were identified by the contemner no. 6 Shri Harbanslal Awasthy,
a practising Advocate of Damoh. Notice was issued to Anandilal and he denied
the allegations. He submitted that he never visited the village and the allegations
are false and mischievous. In fact, in pursuance of the order of the Sessions
Judge he went and offered his bail but he was illegally detained in the police
station and ultimately released on bail on 12.8.1982. According to him, he and
his brothers were eye-witnesses in the murder case of Barelal Kurmi in village
Barkheta in the year 1978 in which Raghvendra Hajari, the then sitting M. L, A.,
and his brothers were accused. Hajari brothers were convicted by the trial Court
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but they have been acquitted by this Court in appeal and so in order to take
revenge and by using their political influence Aparcdilal and his brother Bhagwan—
das have been falsely implicated in the present case. At present, Raghvendra
Hajari's wife Snehlata Hajari is a sitting M. L. A. of the ruling party. He never
made any imputation against the applicant nor he had’ threatened the witnesses..
By order dated 27.8.1982 the Sessions Judge rejected the application for cancella—
tion of bail observing that the allegations that Anandilal alongw.th
Bhagwandas and Sitaram visited village Barkhera and made the imputation and
threatened the villagers are false. Anandilal was actually released on bail on
12.8.1982 and it was stupid on his part to go to Barkhera on 2.8.%2 or 3.8.t3 and
would have boasted how he got bail. In the report lodged by Shivcharan, the
visit was stated to be on 3.8.1982 but in the affidavits of Hariram, Sitaram and
Ramsewak the visit was said to be on 2.8.1982, Neither jn the report nor in the
affidavits there is mention about the presence of Bhagwandas and Sitaram in the
said visit. So the story is a work of imagination and has been purposefully con-
cocted in order that Anandilal’s may be cancelled and also that bail is not
granted to Bhagwandas and Sitaram. This order of the Sessions Judge was
affirmed oy this Court in Criminal Revision No. 42/83 on 15~2-1983.

It appears the Sessions Judge thereafter decided to hold a preliminary
enquiry into the allegations made in the application for cancellation of bail by
registering Misc. Cr. Case No. 17/82 on 10.9.1982. The Sessions Judge recorded
the statements of Shri Balram Tiwari, Shri Harbansla! Awasthy, Sri M. Y.
Siddiqui Notary who had sowrn the affidavits, A. K. Tiwari, clerk of Sri Balram
Tiwari and three Advocates Serva Shri Ramesh Shrivastava, G. S. Mehta and
B. K. Tandon. The Sessions Judge then made this reference to this Cours saying
that the contents of the application for cancellation of bail, the report given to
the police station by Shivcharan and the affidavits sworn by Hariram, Sitaram
and Ramsewak are contemptuous and are made with the intention of scandaliz—~
ing the Court and interfering with the administration of justice. The allegations
appear t0 have been made with the ulterior motive of influencing the probable
orders which might be passed on the applications of bail which might be prsen-
ted in future on bebalf on Bhagwandas and Sitaram. These allegations of
payment of money to the Judge are false, mischieous and made with the intention
of lowering down the prestige of the Court of Sessions and to make it a subject
of public ridicule. Shri Tiwari stated that Shri Awasthy Advocate is the person
who had drafted the application and who was instrumental in getting the
affidavits sworn by the witnesses and this is corroborated from the statement of
Shri A. K. Tiwari and Shri Siddiqui. It is worth noting that the person who
drafted the application has exaggerated the allegation in the report and the
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affidavits by adding “gq¥ tw ¥ =X FJFT wwEE 93 K@ @ AAT

So the contemners should be punished under section 3 of the Act.

In pursuance of the show cause notices issued, contemner Shivche¢ran
submitted that the averments in the application for cancellation of bail were not
made by him bat the same was prepared and drafted by Shri Awasthy. This is
evident from the mistake in the application by mentioning deceased Gopi as his
father while his father is Kunjilal. Without reading and understanding the
application, he had signed the same, Similar is the statements of contemnerss 2 to
4 Hariram, Sitaram and Ramsewak that they never gave any instructions to Shri
Awasthy to make the allegations contained in their affidavits. Sitaram is illiterate
while Hariram and Ramsewak had read upto 2nd and 6th class respectively. Withouny
reading and understanding the contents, they had sworn the affidavits which were
drafted by Shri Awastby. In his reply hisBalram Tiwari, contemner no. 5, sub-
mitted that after anticipatory bail was granted to Anandilal, one application was
moved by Mahantibai, widow of Gopi, before the District Magistrate stating
that Shri Tiwari should be removed and in his place Shri Awasthy be instructed
to appear for the State in the case. The application for cancellation of bail along
with its enclosures were drafted and prepared by Shri Awasthy and he was
instructed by the District Magistrate to file the applicaticn for concellation
of bail. Without reading the application and relying on Shri Awasthy
be had signed and presented the same in the Court, in fact, against the
order rejecting the application he bad himself drafted an application for
cancellation of bail for being presented in the High Court and in that applica-
tion he had not made any imputation against the Sessions Judge. In the reply of
Shri Awasthy, he denied that he had drafted or prepared the application for
cancellation of bail and the affidavits. He simply identified the deponents in
the three affidavits. without knowing the confents. He was not engaged by
Mahantibai or anybody to oppose the bail of Apandilal and others. However,
all the contemners have expressed that they have full regard and trustin the
impartiality and dignity of the Court and each of them has submitted an
uoqualified and unconditional apology and prayed for discharge of the
notices.

The Suprecme Court in Perspective Publications v. State of Maharashira
(1) has held that «it is open to anyone to express fair, reasonable and legitimade
criticism of any act or conduct of a Judge in his judicial capacity or even to
make a proper and fair comment on any decision given by him because Justice
is not a cloistered virtue and she must be gilowed to suffer the scrutiny and
respectfully, even though outspoken, comments of ordinary mep.” It has been

(DA.L R.1971 8. C. 221
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further observed that it will not be right to say that proceedings for contempt
for scandalizing the Court have become obsolete and the proper course for the
Judge is to institute an action for liable. The Supreme Court in the celebrated
case of M. Y. Skareef v. Judges of Nagpur High Court (1) has held as under :—
“There cannot be both justification and an apology. The two things
are incompatible. Again an apology is not a weapon of defence
to purge the guilty of their offence; nor is intended to operate
as a universal panacea, but it is intended to be evidence of real
contriteness.
Counsel who sign applications or pleadings containing matter scanda-
lizing the Court without reasonably satisfying themselves about
the prima-facfe existence of adequate grounds therefore, with a
view to prevent or delay the course of justice, are themselves
guilty of contempt of Court, and it is no duty of a counsel to his
client to take any interest in such applications; on the other
hand, his duty is to advise his client for refraimng from making
allegations of this nature in such applications.

Once the fact is recognised that the members of the Bar have not fully
realised the implications of their signing such applications and
are firmly under the beligf that their conduct in doing sois in
accordance with professional ethics, in such cases even a qualified
apology may well be considered by a Court. In border line cases
where a question of principle atout the rights of counsel and
their duties has to be settled, an alternative plea of apology
merits consideration; for it is possible for a Judge who hears the
case to hold that there is no contempt in which case a defence
of unqualified apology is meaningless, because that would
amount to the admission of the commission of an offence. Every
form of defence in a contempt case cannot be regarded as an
act of contumacy. It depends on the circumstances of each case
and on the general impression about a particular rule of ethics
smongst the members of the profession.”

It js clear that counsel has to be careful in taking responsibility for the
representation he makes on behalf of his client to the Court. When the parties
in the application allege misconduct or bjas, the counsel if be signs the petition
should see that such irresponsible aliegations are not made. Ifthey are made

(1) A. L. R, 1955S. C. 19.
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and if he yet signs the petition, he will be deemed to be inasmuch contempt Jo
the Court as his party. It is most irregular and unfair for members of the
legal profession to make personal attacks or make reckless and unfounded
charges of corruption and improper imputations against Court. If the lawyer
things that he has a just case of complaint against a Judge, he can make a
representation to the higher authorities against his conduct. No counsel should
be punished for bona fide statements but he would be liable for contempt if he
makes reckless allegations without making proper enquiry or comcocts or
mischievously twists facts casting aspersions on the Court.

The Supreme Court in Bratma Prakash v. State of M. P. (1) has held
as follows :-

““Cases of contempt which consist of scandalising the court itself, are
fortunately rare and require to be treated with much discretion.
Proceedings for this spectes of contempt should be used sparingly
and always with reference to the administiation of justice. If
a Judge is defamed in such a way as notto effect the adminis-
tration of justice, he has the ordinary remedies for defamation
if he should feel impelled to use them.

There are two primary considerations which should weigh with the
court when it is called upon to exercise the summary powers in
cases of contempt committed by ‘scandalising’ the court itself.
In the first place, the seflection on the conduct or character of
a judge in reference to the discharge of his judicial duties, would
not be contempt if such reflection is made in the exercise of the
right of fair and reasonable criticism which every citizen possesses
in respect of public acts done in the seat of justice. It is not by
stifling criticism that confidence in courts can be created.

In the second place, when attacks or comments are made on a judge
or Judges, disparaging in character and derogatory to their
dignity, care should be taken to distinguish between what isa
libel on the judge and what amounts really to contempt of
coort. The fact that a statement is defamatory so far as the
judge is concerned does not necessarily make it a contempt.”

In that case the resolution of the Bar Council that certain judicial officers
were incompetent was forwarded to the higher autborities and although the

—

(1} AL R. 1954 8. C. 10.
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Supreme Court found that the imputations regarding incompetency ars.
prima-facie contemptuous but no contempt has been committed since there
was no publication as required under Contempt of Courts Act, though the
publication was sufficient for an action for defamation. The Supteme Court in
State of M. P.v. Revashankar (1) has held under :-

“If in its true nature and effect, the act complasined of is really
“scandalising the court” rather than a mere insult, than it is
clear that on the ratio of the decision in AIR 1952 SC 149 the
jurisdiction of the Righ Court is not.clusted by reason of the
provision in Séction 3(2) of the Act.

Where the accused filed an application purporting to be one under
Sec. 528, Criminal P. C. in which he made serious aspersions
against the Magistrate, on aspersion being that the Magistrate
bad joined in a conspiracy to implicate the accused in a fajse
case of theft and the other aspersion being that the Magxstrate
had taken a bribe of Rs 509 -,

Held that the aspersions amousted to something more than a mere
intentional personalinsult to the Magistrate; they scandelised
the court stself and impaired the administration of justice.
S. 3(2), therefore, did not stand in the way of the High Court
taking cognizance of the Contempt.”

The Supreme Coutt in Govind Ram V. State of Maharashtra (2) has held that
the mere statement in an application for transfer that a Magistrate js
friendly with a party who happens to be an advocate and enjoys his hospitality
or has friendly relations with him will not constitute contempt unless there
is an imputation of some improper motives as would amount to scandalizing
the court 1tself and as would bave a tendency to create distrust in popular
mind and impair the confidence of the people in the Courts.

So keeping in view these principles and after baving heard the parties
and perused the record, we are of the opinion that gross contempt has been
committed by these contemners by making false and reckless allegations against
the Sessions Judge alleging that he had taken money for granting bail to
Anandilal. This is not disputed by Shri Rajendra Singh who appeared for
Shri Awasthy and by Shri 8. C. Dutt who appeared for rest of the contemners
including Shri Balram Tiwari, According to Shri Tiwari, the application and

(1) A. L B, 1959 §. C. 102. (@ A.1.R. 1972 8. C. 989,
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affidavits were drafted and prepared by Shri Awasthy and he simply presented
the same under his signature relying onm his colleague Shri Awasthy without
teading the contents and he had filed the application on the instructions of the
District Magistrate. This does not appear to be correct and he is belieda by
his own statement given before the Sessions Judge in the preliminary enquity
that be had corrected the application which was drafted and prepared by
"Shri Awasthy. This is also evident from the corrections made in the cause
title and also in its body in his own hand by Shri Tiwari. Therefore, it cannot
be accepted that without reading the application and by relying on Shri
- Awasthy he had signed and presented the application. He had presented
the application fully knowing the contents. It appears that there was some
sort of pressure on Shri Tiwari because earlier an application was made by
Mahantibai, widow of deceased Gopi, to the District Magistrate that Shri
Tiwari should be removed and instead Shri Awasthy should be appointed to
conduct the case as Shri Tiwari did not oppose the bail of Anandilal. But we
are inclined to accept his explanation that it was Shri Awasthy who drafted
and prepared the application and the affidavits. In his turn Shri Awasthy
- wants to wash off his hands by saying that he has nothing to do in the matter
except his identifying the deponents in the affidavits. Neither he has drafted
or prepared the application or the affidavits nor he was aware of the contents.
He was also not engaged by anyone to oppose the bail of Anandilal and others,
Similar was his statement in the {preliminary enquiry recorded by the Sessions
Judge but he has been belied by his own clients i. e, contemners 1 to 4.
According to them, the author of the application and the affidavits is Shri
Awasthy who had prepared and drafted them without any instructions from
them. These are illiterate villagers and itis just possible that so far as
deponents Hariram, Sitaram and Ramsewak are concerned they might have
swora the affidavits without knowing the contents but this will not be so, so
far as Shivcharan is concerned because he had also lodged a report in police
station Hatta on 4.8.1982 alleging that Arnandilal was boasting that he got
bail by paying money. May be he ‘was instigated by others to make such a
teport. The report has been found to be false by the Sessions Judge and also
by this Court in revision. It is difficult to believe that without knowing the
contemners 1 to 4 Shri Awasthy would have taken pains to get the affidavits
sworn before Shri Siddiqui. The deponents were identified by him. Skri
Tiwari js also corroborated by his y:unger brother and clerk Shri A. K. Tiwari
that 3hri Awasthy had prepared and drafted the application and the affidavits
and he had handed over the papers for being presented by Shri Balram Tinan
who has the Public Prosecutotr. We are also inclined to accept the statement
of senior Advocate Shri G.S. Mehta who appeared for Anandilal for getting
- bail and for opposing the application for cancellation of bail that Shri Awasthy
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was annoyed when bail was granted and he had instructed the Addl, Public
Prosecutor at the time of arguments for cancellation of bail. Similar is the
statement of Shri B. K. Tondom, anothzar Advocate. We are not inclined
to accept the statement of Shri Ramesh Shrivastava Addl. Public Prosecutor
that he has taken no help from Shri Awasthy while arguing for canceliation of
bail of Anandilal. If Shri Awasthy was not already engaged on behalf of the
complainant’s party, it is not understood why he should appear and take so
much interest. [n fact, the widow of the deceased also made one application
before the District Magistrate that in place of Shri Tiwari, Shri Awasthy should
be appointed to conduct the case. The Sessions Judge has also observed that
while drafting the application for cancellation of bail some exaggerations have
been made from the allegations in the report and the affidavite by adding
“H9d a1 & w93 AFT AAMAT 9T fKgr @ 7ar”. We have no doubt that
Shri Awasthy is the author of these imputations and he canpot escape his
liability by saying that he has neither prepared nor signed the application for
cancellation of bail

We, therefore, hold that contemners 1 to 6 have committed gross con~
tempt of court by scandalizing the Court and thereby interfering with the
administration of justice and they are liable to be punished under section 12 of
the Act. We take a lenient view so far as contemners 2 to 5 are concerned and
serve a stern warning to them that in case they are found to resort to similar
attitude a severe action would be taken against them in public interest. How-
ever, no such leniency can be shown to contemners 1 to 6 Shivcharap Kurmi
and Shri Harbanslal Awasthy. Both are responmsible for making false and
reckless allegations and each is sentenced to pay fine of Rs, 500/~ or in default
to undergo simple imprisonment for one month.

Reference accepted.

- e e e
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MISCELLANEQOUS PETITION

Before Mr. G. L. Oza Ag. C.J. and Mr. Justice C. P. Sen,

20 Feb. 1984

GORELAL GUPTA and others, Petitioners*
v.
STATE OF M. P. and others, Respondents.

Dekatti and Vyapoharan PrabMavit Kstetra Adhiniyam, M. P. (XXXVI of 1981),

Section 14 a»d Constitution of Indla, Article 14— Provisions of the
Adhintyam gre not discrimiratory— Section 14 of the Adhiniycm dces
not glve arbitrary or naked powers to the Ulistrict Magistrate—
Provides guldelines for exercise of powers of Districs Magistrate—
Property acquired through the commission of :pecified offerces in
the offected area prior o the enactment of the Adhiniyam
also  fatl within the wmischtef of the Adhiniyam— Exercise of
p-wers by the Districs Magistrate under the Adhiniyom— Requirements of
~— Rational and tntelligible nexus between recsons and belief necessary—
District Magistrate attacking the property of the petitione¥ without strict
compiiance of the requirements of Section 14 of the Adhiniyem— Order
ultra vires and tllegal—Lizbl2 10 be quashed— Remedlal Statute has to
be given widest operation according 1o its language.

The District Magistrate can act under Section 14 of tte Adhiniyam if

he has reason to think that a person holds property in dacoity and kidnapping
affected area, acquired throngh commission of a specified offence and for which
a owner cannot satisfactorily account for. Therefore, it is open to this Court to
find out whether the District Magistrate had reason to think that the properties
were acquired through commission of a specified offence on the basis of relevant
facts or the order was within the restraints of the statute. If there is no rational
or intelligible nexus between reasons and belief, no one prcperly instructed on
facts and law could reasonably entertain the belief, the conclusion would be
that District Magistrate had no such reasons to think.

Barium Chemicals Lsd. v. Company Law Board (1) and Ganga Saren

& Soas v. I. T. Officer (2); relied on.

*M. P. No. 261 of 1982.
(1) A 1. B 19678.C, 295. (2) A.L.R. 1931 S.C, 1363.

1



306 THE INDIAN LAW REPORTS (1984
Gorelal Gupta v. State of M. P., 1954

Oxford Companion to Law (1980 Editor, page 1037, Black®s Lew Dic-
tionary (Vth Edltion), page 1652 and Strouds Law Dictlor.ary (4th Edition, Vol. V
ar page 2763 ; referred to.

Since seizure of property from the possession of an owner is deprivation
of property, the District Magistrate while attaching property under Section 14
of the Adhiniyam has to strictly comply with the requirememts of the Statute
giving reasons which made him to think that the property was acquired through
the Commission of a specified offence and the owner was upable to satisfactorily
account for the same. Thus, where the impugned order of the District Magistrate
has not disclosed any reasons for the attachment except saying that the owners
were unable to account for the same and he has also not recorded the satisfaction
that the properties were acquired through Commission of a specified offence.
the impugned order of attachment is ultra vires and illegal and is liable to be
quashed anJ attached properties are released from artachment.

The object of M. P. Dakaiti and Vyapaharan Prabhavit Ksbetra Adbi-
niyam, 1981 is for curbing the menace of organized and unorganized gangs of
dacoits effectively, it is essential to break the chain of vested interests assisting
or associate with such gangs. Thisis an enactment to curb the menace of
dacoity and kicnapping in affected areas of the State in order to protect the
public against organized gangs of dacoits. So it deals with special types. of
people i e. dacoits and their associate areas in respect of specified offences.
It has come to be realized that to stop the menace of dacoity and kidnapping
more stringent and speedy measures are necessary and thatis why this special
enactment. Diffzrential treatment does pnot ‘per se’ constitute violation ©
Article 14 of the Coustitution, it denies equal protection only when there is no
reasonable basis for differentiation. The provisions of the Adhiniyam dea)
with a particular class of persons. Therefore, provisions of the Adhinivam are
not discriminatory and are not hit by Article 14.

Amegrunnissa v. Mahboob Begum (1) and In re-Special Ccurt Fill 1978
(2); relied on.

M. Chhagnlal v. Greater 3ombay Municipality (3); referred to.

The procedure 1aid down under the Adhinjiyam are pot so harsh or
onerous as to suggest that a discrimination would result if attachment is made
under Section 14.The powers of the District Magistrate are well defined and fully

- —

(1) A.1. R. 1953S.C, 91. (2) A.1 R 1979S. C. 478,
(3 A. LB, 1967 S. C. 2009.

.
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regulated. He has to act within the four corners of the Adhiniyam and the Rules.
He caunot act arbitrarily or capriciously. Thus, Section 14 of the Adhiniyam
does not give arbitrary or naked powers without any guide lines to the District
Magistrate.

State of West Bengal v. Anwar Alf (1); referred to.

Some of the specified offences are those already existing in the Indian
Penal Code and if some property has been acquired through Commissiop of
such penal offences in the affected areas now so declared the same would come
within the mischief of the Adhiniyam though acquired prior to its enactment.
This is clear from the language used in the Adhiniyam. So it is not possible to
read in the Adhiniyam that properties to be acquired after the coming of the
Adhiniyam are alone to come within its perview.

State of Maharashya v. K. K. S. Ramaswamy (2) and Gulabchand v. State
of M. P. (3); referred to.

State of Bombay v. Vishnu Ramchandra (4) and Sujjan Singh v. State of
Punfab (5); relied on.

Y. S. Dharmadhikari for the petitioners.

R. K. Verma Dy. Advocate General for respondents pos.
I to 4. ‘

Cur. adv. vuls.

ORDER

The Order of the Court was delivered by
C. P. Sen, J.—Under Article 226 of the Constitution the petitioners are seeking
a writ of certiorarf for quashing the order of the District Magistrate, Chhatarpur,
dated 7-12-1981 attaching the properties of the petitioners under Section 14 of
M. P. Dakaiti and Vyapaharan Prabhavit Kshetra Adhiniyam, 1981 (hereinafter
referred to as the Adhiniyam).

Petitioner no. 1 Gorelal is the husband of petitioner no. 2 Mannubai
and father of petitioners nos.3 and 4 Laxmiprasad and Deviprasad.They constitute
a joint Hindu family and residing in house no. 25 on Gandhi Road, Chhatarpur.

(1) A. 1. R_1952S. C. 75. 2) A. 1. R. 1977 S. C. 2090,
(331982 M. P. L, 1. 7. 4 A L R. 1961 8. C. 307.
(5) A L R. 1964 5. C. 464,
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They own Gupta Lodge and New Gupta Lodge near bus-stand, Chhatarpur. They
also own some agricultural land. Gupta Lodge is run in partnership between
petitioners 1 and 3 while New Gupta Lodge is in partnership between petitioners
2 and 4. The petitioners 1 and 2 settied down at Chhatarpur in the year 1948-49
and they had a modest beginning bty running a grocery shop in the year 1951 and
then they started a sweetmeat shop known as Gupta Mishthan Bhandar. They
were also taking forest contracts in partnership with others. In 1964 a plot. was
purchased oh the motor~stand and Gupta Lodge was constructed in the year 1965,
The adjacent plot was purchased in 1965 and they constructed New Gupta Lodge
later on. In the year 1970 the petitioners purchased one house on Gandhi Road,
Chhatarpur and then constructed their present residential house thereon. The
M.P. Dakaiti Prabhavit Kshetra Adhyadesh, 1981, was promulgated on 20-4-1981
specifying certain offences in the dacoity invested areas of the State, providing for
more stringent pupishment and speedy trial and making provision for attachment
and confiscation of properties acquired through the commission of specified
offences. In exercise of the power conferred by section 22(1) of the Adhyadesh,
the State Government framed rules called M. P. Dakaiti Prabhavit Kshetra
Niyam. 1981, brought into force from 20-8-1981. The Adhyadesh was amended
by amending ordinance no. 11 of 1982 which came into force on 27-8-1982.
The Adhyadesh was replaced by the present Adbiniyam which came into force
on 7-19-1981. The definition of specified offences was enlarged to include ca:es
of kidnapping also. The Adhiniyam was also amended by amending Act No. 29
of 1982 which came into force on 79-10-1982. It appears that the District
Magistrate received certain reports and forwarded the -same to the Sub-Divisiont|
Magistrate for enquiry. } The Police recorded statements of petitioners 1 and 3 i.c.
Gorelal and Laxmiprasad on 6=12~1981, He then passed the impugned order
that the petitioners own Gupta Lodge and New Gupta Lodge in bus-stand and
house no. 25 at Gandhi Road, Chhatarpur, but they were unable to account for
the same satisfactorily and, therefore, these properties have been attached under
section 14(1) of the Adhiniyam. 1In the order-sheet of the same date he recorded
that prior to 1965 the petitioners were living in a rented house and were in
ordinary circumstances but they are in afluence after 1965. They have acquired
valuable properties within the last 25 years, the acquisition of which have
not beea satisfactorily explained. In pursuanec thereof, the Tahsildar
attached the properties on the same day but the petitioners were permitted to
reside in the portion of house no. 25 in their occupation on execution of a
supratnama and the masagement of the two lodges were given to the Municipal
Council, Chhatarpur. The petiticners moved an application on §-12-1981 for
release of the two lodges on their supratnama for management till completion
of the enquiry which was rejected on 4-1-1982. The petitionets made a repre-
sentation against attachment op 27-1-1582 explaining how these properties were
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acqu.ircd submitting that their business is being regularily assessed to sales-tax
anq Income-tax purposes and regular accounts are being maintained. The
petitioners then filed the present petition on 2-3-1982. Return was filed on
8-4-1982 by the respondents and re~joinder on 12-4-1982. However, by order
dated 27-4-1982 the petitioners were permitted to manage the two lodges on
their executing supratuamas during pendency of the petition. The lodges are
being managed by the petitioners. By further order dated 3-6-1982 the District
Magistrate opined that he was under the impression that reasons were not to be
given as the rules framed under the Adhyadesh lapsed after the enactment of the
Adhiniyam but on reconsideration it apreared that the same rules continued
‘under the Adhiniyam in the absence of fresh rules being framed and so heis
disclosing the reasons for attachment of the properties of the petitioners because
the same were acquired out of the funds supplied by dacoit Muratsingh
and his son Ramsingh.

The petitioners’ case is that they are permanent residents of Chhatarpur
doing business there and owning buildings and agricultural lands. They started a
Kirana Shop in the year 1951 and thereafter a sweetmeat shop known as Gupta
Misthan Bhandar. They also started doing business in forest contracts in
partnership with others. Out of the income from their business, they acquired
a plot in the year 1964 for Rs. 3,000/ and constructed Gopta Lodge in the year
1965 on an investment of Rs. 27,000,-. The Lodge was opened by the ex-Presi-
dent of the-Municipal Council. Further they acquired adjacent plot in the year
1965 for Rs, 7,000/- and then constructed New Gupta Lodge by investing
Rs. 46,955/-, Further improvements have been made in these properties. In the
year 1970 tiaey purchased a house at Gandhi Road for Rs. 2¢.000, - and thereon
they constructed their residential house no, 25. They have been maintaining
regular accounts and the same were scrutinised from time to time by the sales-tax,
income tax and wealth-tax authorities. They have been paying taxes regularly
amounting to thousands of rupces. They have taken necessary licences for
running the two Lodges. In these two Lodges tourists from India and abroad
come and stay. The petitioners are not at all connected with any activities
relating to the specified offences as defined in the Adhiniyam. They have no
conaection with any dacoit nor they are in any way involved in any case of
dacoity or kidnapping. Before passing the impugned order, the District Magis=
trate did not ask the petitioners to produce their accounts and documents to
.explain acquisition of these properties nor any notice was given to them. Without
any application of mind, the District Magistrate has passed the order attaching
the properties. The action is high-handed and arbitrary. The petitioners were
arrested under section 12 of the Adhiniyam but they were granted bail by Special
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Judge on 6th and 8th of December 1981 as he found that there is no prima facie

case to connect the petitioners with any specified offences. Their representation
is not being decided.

In their return, the respondents contended that the petitioners owned no
property worth the name. Earlier the family was living in a rented house and
runoing a grocery and sweetmeat shop with investment totalling Rs. 7,000/- to
Rs.8.000/-.The family did not pay income-tax till the year 1967-68. The valuation
gtven by the petitioners and that determined by the income-tax authorities leave
a large gap which has not been explained. The Executive Engineer has calculated
the present valuation of these properties at rupees five lacs while the petitioners
have given an explanation to the extent of 21 Jacs only. There is 2 common talk
in the town of Chhatarpur that the famous dacoit Muratsingh had very thick.
relations with the petitioners and even after his death his son Ramsingh ‘is main-
taining the same relations with the petitioners. These Lodges were constructed
by the amounts invested by Muratsingh and his son Ramsingh though they are
standing in the name of the petitioners. A report was received from’the Town
Inspector that dacoits are being givea shelter in these two lodges. Statements of
Laxmiprasad and Gorelal were recorded by the Police. On the basis of the rcpo1t
and statements recorded, the District Magistrate came to the conclusion that (he
petitiopers were unable to explain how they have acquired these properties and
so the same have been attached. The rules framed under the Adhyadesh did not
survive after the Adhiniyam came into force. 1t is not necessary that the declara-
tion of the District Magistrate under section 14(1) has to be in a particular form.
The petitioners have filed their representation and also submitted their account-
books which are being examined by the District Magistrate. There is no delay
and the final orders will be passed in a month or so. -

The petitioners in their rejoinder contended that the District Magistrate
has acted on rumours and imaginary tales. The petitioner no. 1 has been payiog
iacome-tax from 1962 and thereafter the firms have also been assessed to income-
tax. The valuation of Rs. 39,500/~ for Gupta Lodges given by the petitioners
has beea accepted by the income-tax authorities while the valuation of
Rs. 71,600/~ for New Gupta Lodge is under dispute, since the Income-tax Officer
has assessed the same at Rs. 1,603,586/~ but that valuaticn has been accepted by
the wealth-tax Officer. Their residential house has been valued at Rs.1.21,200/-
and the same has not been disputed by the income-tax authorities. The valuation
of the Executive Engineer is inflated order to support the order of the District
Magistrate. The petitioners had no connection with dacoit Murat Singh and his
son Ramsingh. It is denied that they have been giving shelter and held to these
dacoits. It is false that these two Lodges have been constructed out of the money

.
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given by Muratsingh and Ramsingh. Ramsingh is a municipal councillor and
owns a big house in Ward No. 20, Chhatarpur, while Muratsingh also owned a
house in that ward. Since they had their own living house at Chhatarpur, there
was no question of their taking shelter in these two Lodges. A false report was
given by the Town Inspector for ulterior purposes. On 25-7-1980 in room no. 15
of Gupta Lodge a police Sub-Inspector commitied rape on a woman. A repert
of the incident was lodged by the employees which%ed to public agitation. There
was a agitation and then police firing, thereupon the State Government ordered
a judicial enquiry by the District Judge. The entire police force at Chhatarpur
are trying to shelter the Sub-Inspector and they are annoyed with the petitioners
and their employees, The report is an act of vengeance and to cover up the
mischief of the Sub-Inspector. The properties of the petitioners were valued by
the registered valuers which have been accepted by the concerned authorities.
Before the impugned order was passed, statements of Laxmiprasad and Gorelal
were recorded and they did explain these acquisitions but their explanations were
not considered. The District Magistrate can only act under section 14(1) if he
has reasons to think that these acquisitions were through commission of the
specified offences.  Althoughi the petitioners have submitted their representation,
account-books and documents, the District Magistrate is sleeping over the
matter. Since these properties were acquired much before the enactment of the
pres:nt Adhimiyam, these properties cannot come within mischief of the Adhi-
niyam even assuming that the same were acquired out of the sums advanced by
dacoit Muratsingh and his son Ramsingh,

In their additional return, the respondents further contended that some of
the offences mentioned in the schedule of the Adhiniyam are not new offences. They
were already in the Penal Code. Section 14 simply creates disabilities and does not
create any new punishment. It is clear that the intention of the Legislature is to
invoke section 14 in respect of past acquisitions also if they were acquired by
committing dacoity or kidnapping. The attachment by the District Magistrate is
only provisional subject to decision by the Special Judge who has the ultimate
authority to confiscate the properties if he comes to the conclusion that the same
were acquired through ccmmission of the specified offences. There was material
on record before the District Magistrate for subjective satisfaction i. e. before
passing the order under section 14. The District Magistrate had examined and
considered not only the reports of the police but also considered the statements’
of the witnesses, the income disclosed by the petitioners and the value of the
properties.

Shri Y. S. Dharmadhikaree learned counsel for the petitiower contended
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(1) section 14 of the Adhiniyam confers unrestricted and arbitrary powers without
any guidelines to the District Magistrate and is void. It is ultra-vires of Articles
14 & 19(1)ig) of the Constitution inasmuch as it denies equal protection of law
and Puts on unteasonable restriction to carry on the business of running lodges.
The jurisdiction of civil Court is barred under section 19. If the District
Magistrate so chooses he can attach any property under section 14 if the owner is
unable to satisfactorily account for the same. (ii) The provisions of the Adhiniyam
are applicable to the specified offences committed after the Adhiniyam came
in force in respect of the areas declared to be dacoity and kidnapping
affected area. One of the offences specified in the schedule asa specified
offence is under clause (VIII) i. e, receiving benefits. from the persons committing
all or any of the above-mentioned offences. This being a new offence, the mischief
arising from it can only arise after the Adhiniyam came into force. Admittedly,
in the present case, the properties acq: ired by the petitioners were much before the
Adhiniyam came into force and. as such. the same are outside the purview of the
Adhiniyam. Besides, under section 16(3) properties are liable to te confiscated 1f
the same were acquired in the commission of the specified offences There is
nothing to show that the petitioners have acquired these properties in ccmmitting
specified offences. The words **in commission of”’ have been replaced by words
‘-through commission of”’ by the amendment of the Ordinance effected on
27-8-1982 and by amendment of the Adhiniyam on 29-10-1952 i. e. much a‘ter
the impugned order was passed. (iii) The impugned order is mon-ess. Since
it is a penal enactment providing for more stringent puniskment and also con-
fiscation of property it has tobe construed strictly. It was mancatory fer the
District Magistrate as required under the rules to give reasons for the attachment.
No reasons were disclosed before attaching the properties. The reasons could not
be supplied later on. This shows that the impugned order was passed without
application ¢f mind. It was not mentioned in the order that the properties were
acquired through the commission of specified cffences. The reascns subsequently
supplitd are based on surmises and conjectures without any material on record
for attaching the properiies under section 14. In reply, Shri R.X Verma Dy.
Advocate General, for the respondents submitted that secticn 14 cf the Act does
not inierfere with the right of a person to carry on business in alawful manner
but if the business is used for making money either by harbouring dacoits or
giving shelter to them. reasonable restrictions can be placed to curb the mischief.
There is no untestricted or arbitrary power given to the District Magistrate to
pass an order of attachment. He has to work within the framework of the
Adhiniyam and the rules where pioper guidelines have been given. The District
Magistrate has only been empowered to pass an order of attachment which is
subject to confirmation by the Special Judge who alone has the power to confiscate
property. Section 14 is designed to protect the public in general against acts of
haimful characters patticularly dacoits and so the property already acquired
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through dacoity and kidnapping come within the mischief of the Adhiniyam.
Section 14 is not penal and is made to curb the activities of the dacoits and their
associates. If the holder of a property can satisfactorily account for the same he
has no reason to fear. If the District Magistrate has reason to think that any
peison owns property in the dacoity and kidnapping affected area for which he
cannot satisfactorily account for can attach the property. though section does
not provide for giving reasons before attaching the property and the rule in this
regard is merely directory. However, reasons Lave been disclosed in the present
case subsequently. The District Magistrate after making necessary enquiry and
on consideration of the material on record has passed the impugned order and
the representations of the petitioners is under consideration. If he dces not
accept the representation he would refer the matter to the SpeClal Judge who
would pass the final order.

Before considering these questions, it is necessary to consider the
relevant provisions of the Adhiniyam. Under section 2(f) ‘‘specified offence’
means— g

(i) an offence specified in the schedule committed in relation to an

area declared under section 3 being an offence forming part or
arising out offor connected with the commission of dacoity or
kidnapping;

(ii) an offence for which punishment has been provided under sections
9, 11 and 12 of this Act,

Section 14(1) is as under : —

If the District Magistrate has reason to think that person livingina
dacoity and kidnapping affected area h:-lds property in that area
or elsewhere or if a pers ‘n living outside dacoity and kidnapping
affected area holds property in the dacoity and kidnapping
affected area, for which he cannot s-tisfaccorily account for,
he may make a declaration to that effect and order attachment
of the said property.

Section 15 gives 3 months’ time from the dafe of knowledge of attachment to
make representation to the District Magistrate and f he is satisfied with the
representation he may forthwith release the property Section 16(1) is as
under ;=

If the District Magistrate is not satisfied with 1he represcntation made
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under sub-section (1) of section 15, he shall send the matter with
his report to the'special Court having jurisdiction for deciding
whether or not the property or part thereof was or was not acqui-
red through the commission of a specified offence.

Under section 16(3) the burden of proof that the property or part thereof men-
tioned in the representation was not acquired in the commission of a specified
offence shall be on the person claiming the property. It may be mentioned that
in sub-section (1) the words used are ¢‘through the commission of a specified
offence’’ while in sub-section (3) the words used are “in the commission
of a specified offence.” Clearly the word *in’ in place of <“through”
has been wrongly used and the same has been corrected by the amending Act No.
29 of 82. Therefore, any property acquired through the commission of any speci-
fied offence is liable to attachment and confiscation. It was never the requiremens
that the property acquired in the commission of a specified offence alone come
within the mischief of the Adhiniyam. The subsequent amendment only clarified
the mistake which was apparent in sub-section (3).

Itis to be considered whether provisions of the Adhiniyam are
discriminatory and hit by Article 14 of the Constitution. The object of the
Adhiniyam is for curbing the menace of organised and unorganised gangs of
dacoits effectively, it is essential to break the chain of vested interests assisting
or associate with such gangs. The preamble says this is an act to make provisions
for specifying cerwain offences in the dacoity and kidnapping affected areas of
Madhya Pradesh and in respect of punishment and speeédy trial thereof in order
to curb effectively the commission of such specified offences and to make provision
for attachment of properties acquired through the commission of specified
offences and for matters connected therewith or incidental thereto. So this is an
enactment to curb the menace of dacoity and kidnapping in affected areas of the
State in order to protect the public against organised gangs of dacoits. So it deals
with special types of people i. e. dacoits and their associates in affected areas in
respect of specified offences. It has come to be realised that to stop the menace of
dacoity and kidnapping more stringent and speedy measures are necessary and that
is why this special enactment. Differential treatment does not ‘per se’ constitute
violation of Article 14 of the Constitution, it denies equal protection only when
there is no reasonable basis for differentiation Ameeunnissa v. Mahboob Begum
(1). Where a statute providing for a more drastic procedure different from the
ordinary procedure covers-the whole field coveredby the ordinary procedure
‘without any guidelines as to the class of cases in which either is to be resorted
10, the statute will be hit by Article 14. Even a provision of appeal will cure the
defect. If guidelines can be inferred the statute will not be hit by Article 14.Then

(1) A.1.R, 19538, C,91. s
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again where the statute itself covers only a class of cases, the statute will not be
bad M. Chhaganlal v. Greater Bombap Municipality (1). The classification provi—
ded for by the Special Courts Billis valid and no objection can be taken. The
preamble says that it is imperative for functioning of parliamentary democracy
and the institutions created by or under the Constitution that commissinn of

such offences during emergency should be judicially determined with utmost
dispatch when committed by persons by misusing their higb public or political

office. Persons who are singalled out by the bill for trial before the special courts
possess common character and those who fall outside that group do not possess
them [In re. Specfal Courts Blll 1978 ¢2)], Therefore, provisions of the Adhini-
yam are not discriminatory and are not hit by Article 14,

It is furcher to be considered whether section 14 of the Adhiniyam gives
arbitrary and naked powers without any guidelines to the District Magistrate.
Our answer is no. A legislation which does not contain any provision which is
directly discriminatory may yet offend against the guarantee of equal protection if
it confers upon executive an unguided or uncontrolled discriminatory power im
the matter of application of the law Ctate of West Rengal V. Anwar Ali(3).
Under this section the District Magistrate has been given power to attach any
property if be has reason to think that the same has been acquited through the
commission of a specified offence and the owner is unable to satisfactorily account
for the same. The rules framed under the section required the District Magistrate
to give reasons in his order of attachment which made him think that the property
owns its source to commission of specified offence. Though the words “acquired
through the commission of specified offences” are missing frcm the sectica. their
import are clearly established from the following sections and tte rules framed.
So the District Magistrate can only attach any preperty if he has reason to think
(i) that it has been acquired through the commission of the specified offences and
(ii) the owner is unable to satisfactorily account for the same. It stipulates some
sort of enquiry by the District Magistrate before passing of the order. Then
section 15 gives the right of representation to the owner against the order within
3 months of the date of knowledge of the attachment and if the District Magistrate
is satisfied with the rspresentation, then he has to release the property. If not so
satisfied then under section 16 he has to refer the matter to the Special Judge
(a Judge of the Sessions Court) for deciding whether or not the property was
acquired through commission of specified offence The Special Court has been
given powers of the civil court to decide the question though the burden is on
the owner to rebut that it was not so acquired, which is not at all difficult for an
owner to show if he had acquired the same by lawful means. Under section 17 if

1) A.LR 197% C.2000 2) ALR 1979S  47R
. ‘3) AR 19928 ¢ 7
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the Special Judge is satisfied that it was acquired through commission of a
specified offence he shall confiscate the property and in any other case he shall
release the property. Section 18 gives a right of appeal to the High Court by the
owner. Section 19 bars jurisdiction of civil court in the matter. Itis clear that
the procedure laid down under the Adhiniyam are not so harsh or onerous as to
suggest that a discrimination would result if attachment is made under section
14. The powers of the District Magistrate are well defined and fully regulated.
He has to act within the four corners of the Adhiniyam and the Rules. He cannot
act arbitrarily or capriciously.

It is not in dispute that in this case the petitioners acquired the pro-

perties much before the Adhiniyam came to be enacted. It is to be seen whether
acquisitions prior to the coming into force of Adhiniyam can come within its
mischief. The Supreme Court held : Possession of disproportionate pecuniary
Tesources or property-mere possession made an offence under section 5(e) of the
Prevention of Corruption Act, 1947.-no evidence that the accused was in such
possession aftér 18-12-1964 when clause (e) came into existence-accused is
_entitled to protection under Article 20(1) of the Constitution Stare of Maharas-
htra v. K. K. 8. Ramaswamy (1) Penal statutes which create offences or which
have the effect of increasing penalties for existing offences will only be prospec-
tive by reason of the Constitutional restriction imposed by Ariicle 20 of the
Coastitution. There can be no quarrel with the decision of the Full Bench of this
Court in Gulabhand v. State of M. P. (2) that specified offence means (i) an
offence mentioned in the schedule committed in an affected area and (ii)
the same must be forming part of or arising out of or connected with the
Commission of dacoity and kidnapping. But the Supreme Court in State of
Bombay v. Vishnu Ramchandra (3) has held as under ;-

Penal statutes which create new offences are always prospective. But
penal statutes which create disabilities or statutes which create
no new punishment but authorise some action based on past
conduct may be interpreted retrospectively when there is a clear
intendment that they are to be applied to past events. Again, an
Act designed to protect the public against acts of a harmul
character may be construed restrospectively, if the language
admits of such an 1nterpretat10n even though it may equa]ly have
a prospective meaning.’

This means that in construing a remedical Statute the Courts ought to give to it
the widest operation which its language would permit. The Supreme Court while

(1) A. 1. B. 1977 §.C. 20%0. (2) 1982 M. P, L. 1 7.
(3) A. I.R. 1961 8. C. 307,
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construlng section 5(3) of the Prevention of Corruption Act, 1947, in Sujjan
Singh v. State of Punjab (1) has held as follows ; -~

“Looking at the words of the section and giving them their plain and
natural meaning it is imposible to say that pecuniary resources
and property acquired before the date on which the Prevention
of Curruption Act came into force should not be taken into
account even if in possession of the accused or any other person
on his behalf. To accept the contention that such pecuniary
resources or property should not be taken into consideration one
has to read into the section the additional words <if acquired
after the date of this Act’ after the words "property" For this
there is no justification.”

Tt may be mentioned that some of the specified offences are those already
existing in the Indian Penal code and if some property has been acquired through
commission of such penal offences in the affected areas now so declared, the
same would come within the mischief of the Adhiniyam, though acquired prior
to its enactment. This is clear from the language used in the Adbiniyam.
Section 15 uses the words ,*holds property” while section 15 uses the words ‘‘was
of was not acquired” i. e. the property held when the Adhiniyam came and
already acquired” by the commission of a specified offence. The preamble clears
the matter by saying that whereas it is necessary to provide for attachment and
confiscation of the properties which have been acquired through the commission
of specified offences and are held in the name of relatives, associates or confidents
of the dacoits. So it is not possible to read in the Adhiniyam that properties
to be acquired after the coming of the Adhiniyam are alone to come within its
purview. In thatevent it would have been recited that properties acquired
hereinafter would come under its purview.

. The District Magistrate can act under section of the Adhiniyam if he
has reason to think that a person holds property in dacoity and kidpapping
affected area, acquired through commission of a specified offence and for which
the owner cannot statisfactorily account for. According to the Oxford Com-
pauion to Law (1980 Edition, page 1037) “reason” means the intellectual faculty
of being able to discriminate, judge and evaluate, to know truth and to adapt
one’s action to a particular end. Itis the faculties of imagination, memory,
instinct, emotions, sensatioss and will. It is distinguishable from faith in that
reason finds truth by arguments and evidence which persuade and carry convic—
tion, whereas faith relies on belief in authotity, divine or human, and from
sense-perception in that it arrives at knowledge by sapplication of logic, not

—

(1) A. 1 B. 1964 8. C, 464.



318 : THE INDIAN LAW REPORTS {1984
Gorelal Gupta v. State of M. P., 1984

solely by appearafces. According to Black’s Law Dicticnary (Vth Edition, page
1659) ¢‘think” means to believe, to conclude, to esteem, to recollect or call to
mind. as per Strouds Law Dictionary (5th Edition, Vol. V at page 2763) the
words “think” means forming an opinion in the exercise of a proper legal
discretion. The Supreme Court in Berium Chemicals Ltd. v. Company Law
Board (1) has held as under :—

+The words ‘reason to believe’’ or *“in the opinion of ”* do not always
lead to the construction that the process of entertainirg ‘‘reason
to believe® or “‘the opinion” is an altogether subjective process.
not lending itself even to a Jimited scrutiny. by the Court that
such *¢a reason to believe” or “opinion” was not formed on
relevant facts or within the limits or within the restraints of the
statute as an alternative safeguard to rules of natural justice wherd-
the function is administrative.”

Further in Ganga Saran & Sonsv. [.T. Officer (2) it has been held;
Reopening of assessment under section 14(a) of the Income Tax Act, 1961,
Import of-reasons must have bearing on the matters with regard to which I.T.O.
is required to entertain belief. Therefore, itis open to this Court to find out
whether the District Magistzate had reason to think that the properties were
acquired through commission of a specified offence on the basis of relevant facts
or the order was within the restraints of the statute. If there is no raticnal and
intellegible nexus between reasons and belief, no one properly instrueted on
facts and law could reasonably entertain "the belief, the conclusions would be
that the District Magistrate had no such reason to think.

Since seizure of property from the possession of an owner 15 deprivation
of property Virendra v. State of U. P. (3), the District Magistrate while attach=-
ing property under section 14 of the Adhiniyam has to strictly comply with the
requirements of the statute. For no.1 bas been prescribed by the Rules framed
under the Adhyadesh, which are still in force. It requires the District Magistrate
to give reasons which made him think that the property was acquired through
the commission of a specified offence and the owner was upable to satisfactorily
account for the same. The impugned order of the District Magistrate dated
7.12.1981 has mot disclosed any reasons for the attachment except saying that
the owners were unable to account for the same and be has also not recorded his
satisfaction that the properties were acquired through commission of a specified.

(1) A. L R. 1967 S.C. 295. ‘2 A, 1. R, 1981 S.C. 1363.
(3) 1955(1) S. C. R 415,



~1984) MADHYA PRADESH SERIES 319
Gorelal Gupta v. State of M. P., 1984

~offence. In the order-sheet of Criminal Code no. 3 of 1981 also no reasons are
~disclosed nor any satisfaction recorded that the properties were so acquired. So
~the order is mon~est and bad.The petitioners 1,3 and 4 were arrested under section
12 of the Adhiniyam and while granting bail to them the special Judge in his
order dated 8-2-1982 opined tlat they were arrested without there being reason
~of their having committed any specified offence or have any connection with
any such offender, only material in the case diary being the order of attachment
of the properties by the District Maristrate. From the return filed by the
respondents, it appears that the District Magistrate acted on the undated report
of the Town Inspector that there is remour that the properties were acquired
out of amount supplied by dacoit Muratsingh. It does not appear that the
District Magistrate looked into the statements of petitioners 1 & 3 Gorelal and
YLaxmiprasad giving account of the properties acquired. If he had looked into
them, he would have further probed into the matter by asking the petitioners
‘to produce their account books and documents to find out the truth. Surpri-
siogly, there is no report prior to this against the petitioners. A telegram of
the Superintendent of Police dated 25-7-1980 was also annexed. This was in
connection with the incident of rape said to have been committed by P. S. L.
Baghel in the Lodge, there was agitation and police firing and the S. P, reported
that the Lodge is run by a staunch harbourer of ex-dacoit Muratsingh and his
son Ramsingh and they are supposed to be the owners of the Lodge. The District
Magistrate could not have acted on mere rumours. It may .be mentioned that
the State Government instituted a judicial enquity by a District Judge about
“the police firing.

After filing of the return, the District Magistrate passed further order
on 3-6-1982 disclosing reasons for the attachment of properties on 7-12-1981
that is the police have information that the petitioners have been harbouring
and helping Muratsingh and his gang in committing specified offences and
carning illegal money thereby. The Supreme Court in Mohinder Singh v. Chief
Election Commr. (1) has held as under :—

“When a statutory functionary makes an order based on certain
grounds, its validity must be judged by the reasons so mentioned
and cannot be supplemented by fresh reasons in the shape of
affidavit or otherwise. Otherwise, an order bad in the beginning
may, by the time it comes to court on account of a challenge,
get validated by additional grounds later brought out.”

~——

(M A 1.R.19785 C.851.
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Besides, in the additional return the respondents have produced two
more reports dated 3-12-1981 and 4-6-1982 of the Superintendent of police that
these properties were acquired benami in the name of the petitioners by Murat=
singh and his son Ramsingh who were taking shelter in these lodges. The
District Magistrate after getting the representation of the petitioners, has
recorded statements of Executive Engineer and Assistant Engineer about
valuation of the properties. According to them, their present value is five lacs
while the petitioners have given the costs of Construction at 24 lacs and naturaily
the vzlue of property has increased during alil these years. He has also recorded
statements of Town Inspector and the S. D, O. who 'have no personal knowledge
in the matter. The petitioners in their representation dated 27-1-1982 have
explained as to how they acquired these properties supported by documents
and entries from account book. They are regularly assessed by the Sales tax
and Income-tax authorities. In their return dated 3-4-1982 it was said that
the District Magistrate will pass final order within a month or so but although
about 2 years have passed, nothing has been done by the District Magistrate.
We have no option but to hold that the orders of attachment dated 7-12-1981
and 8-6-1982 are ultra-vires and illegal.

With the result, the petition is allowed with costs and orders of attach-
ment dated 7-12-1981 and 3-6-1982 are quashed and the attached properties
released from attachment. Counsel’s fee Rs. 250/~ if certified.

Petition allowed.
MISCELLANEOUS PETITION

Before Mr, G, L. Oza Ag. C.J. and Mr. Justice C. P. Sen.
16 Feb. 1984 '

VISHWANATH VERMA and another, Petitioner* -
v

JABALPUR MUNICIPAL CORPORATION, JABALPUR and others,
Respondents.

Municipal Corporation Act, Madhya Ptedesh (X X111 of 1956), Section 421, Life

M. P, No. 69 of 1981
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Insurance Corporation Act (XX XI of 1956), Secticrs 30 and 44 (f) ard
Insurance Act (1V of 1938), Section 2(1i)—<‘Life Insurarce business’—
Meaning of —Family bencfit fund scheme run Fy the MunicigalCorporation
wholly on the contribution made by Its employees ~ Does nof fall w:thin
the ambit of Life Insurance business—Sectiors 30 cna 44(f) of the Life
Insurance Corporation Act, 1956 ord Secticn 42] of the Munlcipal
Corporation Act— Not appitcable 10 scheme not involving Municipol
Corgorations fund—Order of the State Govi. stopping the scheme and
order of the Controller of Insurancz relating thereto llatle to be
quashed.

Family Fund Scheme adopted by the Corporation by a resolution and
run by it, whereunder the employees of the corporaticn contribute by getting
deductions made from their salaries and o their retitement they get whatever is
accumulated with interest and in case of mishap they are paid certain amount
of compensation, is neither an insurance busiress nor anything which
can attract the provisions of section 30 of the Life Insurance Corporation Act,

* 1956, The scheme will not fall within the ambit of ¢Life Insurance business’’ as
defined in section 2(ii) of the Insurance Act, 1938 and, thzrefore, section 30 of
the Life Insurance Corporation Act, 1956, will not be operstive and Section 44
will also not apply to the scheme. The scheme doesnot also fall within the
ambit of Sectiop 421 of the Municipal Corporation Act, 1956, as municipal
funds are not involved in it as the scheme is wholly run on contributions made
by the employees and not on the funds of the Corporation Therefore, the order
passed by the State Govt. stopping the scheme and referringthe matter to the
Central Govt. or the Controller of Insurance is without jurisdiction end this order
and in turn the order passed by the Coatroller of In:urance are liable to be
quashed.

S. K, Mukerjee for the petitioners.
D. M. Dharmadhikari for respondent co. 1.

S. L. Saxena Govt. Adv. for respondent ro. 2.
A. G. Dhande for respondent no. 3.
A, P. Tare for respondents nos. 4 and 5.

Cur, adv. vult.
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ORDER

The Order of the Court was delivered by
Oza Ag. C. J.-This is a petition filed by the petitioners challenging an order
passed by the State Government dated 16th December 1980 directing the
Municips]l Corporation, Jabalpur, to stop the family welfare scheme run by the
employees of the Corporation in co- operation with the Corporation jtself,

According to the petitioners, the Corporation by a resolution has
adopted family benefit fund scheme from 1974 which is run by the Corporation
although this scheme was based on a scheme made by the State Government.
Under this scheme the employees of the Corporation voluntarily contribute and
on their retirement they get wbatever is accumulated with interest and in
case of mishap they are paid certain amount of compensation, It appears
that the State Government by the impugned order stopped the functioning
of the scheme on some misapprehension that it has to get the advice of the
Central Government and thereafter the matter was considered by the Controller
of Insurance and the Controller of Insurance in turn passed the order dated 231d
March 1981 (Annexure R-III). The petitioners by this petition have challenged
these orders.

It is contended by learned counsel for the petitioners that the State
‘Government had no jurisdiction to pass the order as it has passed
as the only jurisdiction conferred on the State Government ip matters
of municipal corporations is under section 421 of the M. P, Municipal Corpora-
tion Act, 1956 and it is contended that section 421 will not apply in terms to
stop this kind of scheme which is a voluntary scheme run by the employees’ of
the Corporation. It is, therefore, contended that the order passed by the State
Government is without jurisdiction. As regards thé order of the Controller of
Insuranee it is contended that the question of the Life Insurance Corporation
Act, 1956 does not arise, as the scheme will not be one which falls within the
ambit of section 30 and, therefore, the order passed by the Controller also is
without jurisdiction.

Admittedly the scheme is not any kind of business as no benefits derived
from the scheme go to any one except the contributors. Itis also not disputed
that the employees of the Corporation make a voluntary contribution although
the amount of contribution is deducted because they give declaration to the
Corporation for getting the deductions done from their salarjes. On their retire-
ment they get whatever is accumulated with interest and on mishap certain
amount is paid to the members of the family as provided in the scheme. It is,
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therefore, clear that neither it is paid as insurance of the business nor anything
which could attract the provisions of section 30 of the Life Insurance Corpora-
tion Act. Section 30 reads :-

€30, Corporation to have the exclusive privilege of carrying on life
insurance business -Except to the extent otherwise expressly
provided in this Act, on and from the sppointed day, the Cor=-
poration shall have the exclusive privilege of carrying on life
insurance business in India; and on aod from the said day any
certificate of registration under the Insurance Act held by any
insurer immediately before the said day shall cease to have effect
in so far as it authorizes him to carry on life insurance business
in Indja.” '

This section provides that the Corporation will have the exclusive privilege of
carrying on life insurance business. The term “'life insurance business’ has been
defined in section 2(11) of the Insurance Act, 1938 and it provides:

«Life insurance business means the business of effecting contracts of
insurance upon human life, including ary contract whereby the
payment of money is assured on death (except death by accident
only) or the happening of any contingency dependent on human
life, and any contract which is subject to payment of premiums
for a term dependent on human life and shall be deemed to
include-

(a) the granting of disability and double or triple indemnity
accident benefits, if so provided in the contract of insurance,

(b) the granting of annuities upon human life, and

(c) the granting of superarpustion allowance and annuities
payable out of any fund applicable solely to the relief and
maintenance of persons engaged or who have been engaged
in anv particular profession, trade or employment or of the
dependants of such persoms.’

In view of this definition of <life insurance business” it is clear that
the scheme as the present onc adopted by the employees of the Muuicipal
Corporation, Jabalpur, will not fall within the ambit of -hfe insurance business™
and, therefore, section 30 will not be operative. The Controller of [nsurance
has said that section 44(f) of the Life Insurance Corporarion Ac:, 1956 will not
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apply to this scheme. It appears that no one has bothered tosece what is life
insurance business. As discussed earlier, section 30 will not come into
operation in view of the scheme as it will not fall within the definition of life
insurance business and, therefore, question of section 44 does not arise.

Apart from it, it is clear that the order passed by the State Government

stopping the scheme and referting the matter to the Central Government or the
Controller of Insurance is also without jurisdiction. As discussed earlier, Section
421 does not empower the State Government to pass an order as it has been
passed in this case, as section 421 provides:

“(1) If the Government is of opinion that the execution of any resolu-

tion or order of the Corporation or of any other auwthority or
officer subordinate thereto or the doing of any act which is about
to be done or is being done by or on behalf of the Corporation,
is not in conformity with law or with the rules or bye-laws

‘made thereunder, or is likely to lead to a breach of the peace

of to cause injury or annoyance to the public or to any class or
body of persons or is likely to cause waste of or damage fo
Municipal funds the Government may, by order in writing,
suspend the execution of such resolution or order or prohibit
the doing of any such act,

(2) A copy of such order of the Government shall be sent to the
Corporation by the Government,

(3) On receipt of copy of the order as aforesaid, the Corporation
may, if it is of opinion that the resolution, order or act is
not in contravention or excess of the powers conferred by
any law for the time being in force, or the execution
of the resolution or the doing of the act is not
likely to canse waste of or damage to the Municipal funds,
make a representation to the Government against the said
order,

(4) The Government may, after considering the said representa-
tion, elther cancel, modify or confirm the order passed by
it under section (1) or take such other action in respect of
the matter as may in the opinion of the Government be
just or expedient having regard to all the circumstances of
the case.”’ : :
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1t is clear that section 421 confers powers on the State Government to modify,
suspend or cancel a resolution of the Corporation if it falls within the ambit of
the language of section 421. Apparently this scheme does not fall within the ambit
of section 421. It is also clear that no question of municipal funds arises in this
case as the scheme is wholly run on contributions made by the employees and
not on the funds of the Corporation. The State Government had no jurisdiction
to pass the impugned order stopping the scheme.

The petition is allowed. The orders passed by the State Government
and the Controller of Insurance are hereby quashed and it is directed that the
scheme shall be run by the Corporation as already sanctioned. In the circums-
tances, parties are directed to bear their own costs, Security amount be refunded
to the petitioners.

Learned counsel appearing for Respondents Nos. 4 and 5 prays for leave
to appesl. In view of the circumstances stated above in this order, in our opinion,
it is not a fit case for grant of leave. The prayer is, therefore, rejected.

Certified copy of the order be given to the counsel for respondents
Nos. 4 and 5 oa payment of necessary charges early,

Petition allowed.

APPELLATE CIVIL

Before Mr. Justice M. D. Bhatt,
24 Oct. 1983

JAINENDRA KUMAR and others, Appellants®
V.
KAILASHCHAND, Respondent.

Specific Reitef Acs (I of 1877)—Section 10—Hindu L#w—Property acquired
wlthout the atd of joint family property—May also be joint family
property depending upon facts of each case—Ancestral or joins fomily

" —

*F. A. No. 38 of 1977, from the decre¢ of M. A, S. Khan, llod Additional District
Judge, Sagar, dated the 15th October 1976. Distr
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members—Presumption about nature of acquisition—Joint family
status —Presumption—Does not relate to properiy held jointly—
Froperty Jointly acquirea but not partaking the nature of joint
fomily property—Inheritance of— After born son of the deceased—
Whether acquires any Interest in such property— Evidence Act—Section .
115— Estoppel— Party alleging iransaction 1o be nominal one and without
conslderation, not entering witness—box o prove it—Effeci—Land
Revenue Code, M. P., 1959~—Section 190—Collssive entries in revenus
records about acquisition of Bhumiswami rights thereunder— Whether
purchaser’s right under agreement for sale affected.

The Jaw is well settled that the property jointly acquired by the
members of the joint family without the aid of the ancestral property, it may or
may not be joint family property whether it isso or not would be a question of
fact in each case. .

Shyamlal v. Yesaram (1); relied on.

In the absence of ancestral nucleus or joint family nucleus for the
acquisition of property by the joint family there is no escape from the presump-
tion that the property is the joint property of the joint acquires.

There is a presumption about joint family status but there is no presum-
ption that the property jointly held, just because the family is joint, is the joint
family property.

Kamolakant Gopaljl v. Madhavji Vaghfi (2), Srinivas Krishnarao Kango
v. Narayan Devji Kango and others (3) and K. V. Norayannswami Iyer v. K. V.
Ramakrishna Iyer and others (4); relied on.

® When a transaction is alleged to be nominal one, without any consi-
deration but the party alleging it to be so bas not entered the witness-box, he
is estopped to assail the nature of the tranmsaction and also the nature of
property.

K. C. Kapoor v. Smt. Radhtka Devi (5); relied on.

Joint property of joint acquirers comesin the hands of their Legal
heirs as their absolute property and after born sons of the deceased domnot.
acquire any interest in it.

() A. 1. R. 1954 Nag, 334, " 12) 158 1, C, (1935} 145 (Bom).
(3) A.LR.1954 8. C.379. ’ (9 A 1 R.19658S.C. 289.
. 5) A. LR.19818.C 2178,
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C. K. Arunachala Mudallar v. C. A. Mureganatha Mudallar and another
(1) and Katragadda China Anjaneyule and another v. Kattragadde Chisa Ramayye
-and others (2); referred to.

Y. S. Dharmadhikari for the appellants.
Y. K. Munshi for the respondent.

Cur. adv. vult.
JUDGMENT

M. D. BHATT, J.--This is the defendant’s appeal against the trial Court's
judgment and decree for specific performance, whereby, the defendants Nos.1 and
2 had been directed to execute, the registered salesdeed in the plaintiff’s favour, on
receipt of sale-consideration of Rs. 12,000/-.

The defendants Jainendra Kumar, Rajendra Kumar, Vijar Kumar,
Ashok Kumar and Rishabh Kumar (defendants Nos. 1,2,4,5 and 6 respectively)
are the sons of the defendant No, 3 Tekchand. It is no longer in dispute that the
defendants No. 1 and 2, vide agreement Ex.P-1, dated 6-12~73, had contracted
to sell 7. 55 acres of land out of Kh. No, 562 (old Kh. No. 664 village-Mokalpur)
for sale-consideration of Rs. 19,000/-after having already received the earnest
money of Rs. 7,000/-at the time of execution of the agreement.

It is also not in dispute that the defendant No. 3 Tekchand and his uncle
Bhaiyalal had jointly executed the registered sale-deed Ex.P-3 dated 25-5-56 in
‘favour of Tekchand’s two minor sons Jainendra and Rajendra (defendants No. 1
and 2) through their maternal uncle Rajaram with respect to old Kh. No. 664
~(present Kh. No. 562) area 8.55 acres and old Kh, No. 558 area 0.30 acres,~total
area being, thus, 8.85 acres.

The plaintiff in his suit, filed initially only against the defendants No. 1
and 2 Jainendra Kumar and Rajendra Kumar had claimed specific performance
of the contract, alleging that the defendants No. 1 and 2 had failed to execute
the registered sale-deed in his favour as per the terms of the written agreement
Ex.P-1, despite his readiness and willingness to perform his part of the contract.
During the course of the trial, these defendants’ other brothers and father
(defendants No. 3,4,5 and 6) were also impleaded as the defendants in this suit,

1 ™ Sm——

(1) A, 1, R. 1953 5. C. 495. (2) A. L R. 1965 A. P, 177,
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on their application, for being so joined. Their defence was, however, common. It
was contended that the suit-land in question, being the ancestral and joint family
property of all the defendants, the defendants No.1 and 2 had no right to aliepate
the undivided shares of other co-parceners as well. It was, next, urged that the
registered sale~deed dated 25-5-56 executed by the defendant Tekchand and his
uncle Bhaiyalal, in favour of the defendants No.1 and 2 was a sham transaction. As .
for the agreement in question, on which the plaintiff had based his claim, it was
vehemently pressed that the document was not an agreement of sale but had been
executed, only by way of security for the prepayment of loan of Rs.7,000/-,
received by the defendants No.l and 2 under document. In this context, it was
‘pleaded that the market value of the suit-land being not less than Rs.20,000/~,
it could not have been sold for a meagre consideration of Rs.19,000/- only. As
the last resort, it was urged that Ratan Chand and Rajaram, who were mnot par-
ties to the present suit, having already been granted bhumiswami rights in the
suit-land under section 190 of the M. P. Land Revenue Code, the claim of the
plaintiff was untenable, and more so, was incompetent in the absence of these
1wo persons being necessary parties to the suit.

The trial Court, in the light of evidence and the attending circumstances,
has held that the sale~deed Ex.P-3 dated 25-561956 was neither sham nor of
benami nature; and as such, the defendants No.1 and 2 were the absolute owners
of the suit-land by virtue of this sale-deed in their faveur. As regards the nature
of transaction Ex.P-1 dated 6-12-1973, it is held that it was an agreement of
sale and not a document by way of security for any loan. Market price of the
suit-land at the relevant time as being Rs.30,000/- was held not proved; and
furthermore, it is held that inadequacy of price was not a valid ground to deny
the claim for specific performance. As regards Rajaram and Ratan Chand, who
were not joined in the suit, it was held that they were peither necessary nor
proper parties for the suit. It was, however, further observed in this regard that
conferral of Shumiswamy rights on these persons was a naive contrivence on the
part of the defendants to play all sorts of unethical tricks, to defeat the plaintiff’s
claim and equally, to defeat the object and purpose of the Provision of M. P,
Ceiling on Agricultural Holdings Act. The plaintiff*s claim, therefore, for specific
performance of the contract for getting the sale~deed executed and registered, by
1he defendants No. 1 and 2 was decreed. Hence, now, the present appeal.

The learned counsel for the appellants-defendants bas urged, in the finst
place, that the trial Court was wrong in holding the sale-deed dated 25-5-1956 8
the genuine sale, conferring full exclusive ownership on the transferees viz. lh'e
defend ants No.1 and 2 Jainendra Kumar and Rajendra Kumar. It is urged in 9%
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connection that at the time of this sale by Bhaiyalal and Tekchand, other co-
parceners viz. the present defendants No. 1,2,4,5 and 6 had also their respective
share and interest in the suit-land; and therefore, these alienating co-parceners
were not competent to seli the undivided shares of Jainendra Kumar and Rajen-
dra Kumar, to them only; and were equally mnot competent to alienate the
undivided shares of the defendants No. 4,5 and 6, who though not born at the
relevant time, had come to have interest therein, by virtue of their birth later.
Such sale is also assailed on the ground of want of legal necessity and benefit of
estate. In the matter of egreement of sale Ex. P-1 dated 6-12-1973 also, it is
vehemently argued that the defendants No.1 and 2 viz. Jainendra Kumar
and Rajendra Kumar, who had entered inio the contract of sale, were not com-
petent to enter into sale regarding the shares of other coparceners viz. the defen-
dants No. 4, 5 and 6 (Vijay Kumar, Ashok Kumar and Rishabh Kumar). At
worst, they could transfer, only their own undivided shares, and nothing beyond.

The learned counsel for the respondent-plain¢iff has refuted the argu-
ments advanced on the other side. It is urged that there is no proof regarding the
suit-land, as being the ancestral property. In this connection. it is canvassed that
Tekchand having not entered the witness-box. adverse inference against the
defendants deserves to be drawn. It is also argued that Tekchand being the party
to the earlier sale, he is estopped from challenging that sale in favour of his two
sons. This sale being in his two sons’ favour only v'z. Jainendra Kumar and
Rajendra Kumar, they are stated to be absolute owners; and as such, there is no
question of any other co-parceners’ right and interest in the suit-land. As regards
the interest of the after-born sons viz. Vijay Kumar, Ashok Kivmar and Rishabh
Kumar, it is argued that the after-born sons under the Hindu Law, do not
acquire any interest in the co-parcenary property or joint-family property,
alienated or proposed to be alienated. Both sides have c1ted some case-Jaw in
support of their respective contentions.

I have considered the arguments on both sides. The foremost question
for consideration is the nature of right, in which, Bhaivalal and his nephew
Tekchand had held the suit-land. which they had admittedly sold to the defen-
dants No.l and 2 (Jainendra Kumar and Rajendra Kumar) under the registered
sale-deed dated 25-5-1956 Ex.P-3. The joint and undivided family is the normal
condition of the Hindu Society. There is absolutely mo material to substantiate
the defendants’ contention that the suit-land, held jomntly by Bhaiyalal and his
nephew Tekchand, was ancestral property ' of their any ancestor, so as to make
them co-perceners with respect to this property. The defendant No.l Jainendra
Xumar, who is the son of Tekchand, has alone entered the witness-box to make a
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sweeping statement that the suit-land was the ancestral property. He was obviously
a very small child and a minor, at the time, when this sale=deed Ex.P-3 had
been executed in favour of his ownself jointly with his younger brother Rajendra
Kumar. Naturally, this witness does not have and could not have any
knowiedge as to how this land had come to be jointly hold by his father
Tekchand and his paternal grand-uncle Bhaiyalal.

The defendant No. 3 Tekchand, who would have 'been the best person
to prove the source of acquisition of the suit-land, has stayed away from the
witness-box; and as such, the trial Court as well as this Court have been
deprived of the only real evidence, which could throw light on the source of
acquisition of the suit-land. On the defendants’ failure to produce this material
evidence, adverse inference has to be drawn against them,-negativing their con-
tention regarding the suit-land as being the ancestral property in the hands of
Bhaiyalal and Tekchand. There being no proof of any ancestral nucleus in the
haads of Bhaiyalal and Tekchand for acquisition of the suit-land in question,
the defendants are found to have miserably failed to prove the suit-land as being
the ancestral property in the hands of Bhaiyalal and his nephew Tekchand. (See
Baikunthav. Shashi Bhushan (1). Thus, the suit-property having not proved to
‘be ancestral, there is no question of formation of ‘co~parcenary’ of the joint
Hindu family of Bhaiyalal and Tekchand, as would be evident from State Bonk
of India v. Ghamandi Ram (2), wherein, the incidents of coparcenary are succinctly
summarised.

Now, presumption being, indubitably, there, regarding the joint family
status of Bhaiyalal and his nephew Tekchand, there could, however, be no further
presumption that the property, jointly held by them, just because their family
was joint, would also be joint family property [See Kamalakant Gopaljt v.
Madhavji vaghji (3), Srinivas Krishnarao Kargo' V. Narayan Levjl Kango and
others (4) and K. V. Naraynnaswami Iyer V. K.' V Ramakrishnan Iyer and others
(5)]. The law is well settled that the property, jointly acq'ui{ed by the members
of the joint family with the aid of the ancestral property, is joint family property;
but, if the property—ﬁcquired by the members of the joint family, without the
aid of the ancestral property, it may or may not be joint family property. Whether
it is so or not, would be a question of fact in each case. [See Shpamialv.

Yesaram (6)1.

There being no ancestral nucleus nor there being any joint family
nucleus for the acquisition of the suit~land by the joint family of Tekchand and

- (1) AL R, 19725.C. 2531. (2) A. 1. R. 1969 S. C. 1330,
(3) 158 I, C. (1935, 145 (Bom.). {4)"A. 1. R. 1954 5.C. 379,
(5) A. L R.19658.C. 289. (6) A.l. R. 1954 Nag. 334,
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his uncle Bhaiyalal, there is no escape from the presumption that the suit-land
was joint property of the joint acquirers viz. Tekchand and his uncle Bhaiyalal.
There is no material on record on the defendant’s side to rebut this presumption
which, hence, stays to show the nature of the ownership of the suxt—land by
Tekchand and his uncle Bhaiyalal.

The suit-land, as held above, being thus the joint preperty of joint
acquirers viz. Bhaiyalal and Tekchand and being not ancestral property or
copafcenary property or even joint family property, both Bhaiyalal and Tekchand
were competent to dispose of, the suit-land, in the manner as they liked, inasmuch
as, sons of Teckchand, existing at that time, had no interest, whatsoever, of any
sort, in the jointly acquired property viz. the suit-lanc. Therefore, the sale-deed
Ex. P-3 dated 25-5 -56, executed by the joint original acquirers viz. Tekchand
and Bhaiyalal, with respect to the surt-land, held in absolute ownership, had
passed valid title in favour of the alienees viz. Jainendra Kumar and Rajendra
Kumar {defendants No. ! and 2}, as has been held by the trial Court. Bhaiyalal
is dead, but Teckchand is alive and is actually one of the defendants in the
present case. After about two decades. he and the alicuees viz. the defendants
No. 1 and 2 are trying to challenge the nature of the document Ex. P-3 dated
25-5-56 by coantending that it was 4 no-ninal transaction, without any considera-
tion, Teckchand, being one of the parties to the transacuon and having also not
entered the witness-box, is estopped now to assail the said sale and also the
nature of the property sold by him jointy with his uncle Bhaiyalal (See &K C.
Kapoor v. Smt. Radhika Devi (1). 1t may be stated that in the sale-deed Ex. P=-3,
there is no mention of the suit-land oeing either ancestral property or joint
family property; and that it has simply been mentioned therein that alieners
Bhaiyalal and Teckcband are the full owners of the sutt~land, with no encum-~
brances thereon, The alienees in the said sale-deed were Bhaiyalal’'s own two
sons viz. defendants No. 1 and 2 who alone were in existence at that time. In the
said sale-deed, these alienees are shown to be minors through their maternal
uncle Rajaram as their guardian. The sale-deed was obviously for the benefit
of these minors. If this sale-deed was sham, bogus or nominal, these minor
alienees viz. defendants No. 1 and 2 could, well, have taken steps to get the
sale deed cancelled; but mo such thing was done. On the contrary, these
defendants No. 1 and 2 are found to have, later, sold a small portion of 1he very
same Khasra, of which the suit-land formed part. in their own right, to some
third persons who too were their close relatives. probably the soms of their own
maternal uncles. Thus, circumstances on record and the conduct of Teckchand
(defeadant No. 3) and his two sons vfz. defendants No. 1 and 2 leave no room
for doubt that the joint acquirers v:z. Bhaiyalal and Teckchand had sold the

(1) A. L R, 1981 8. C. 2128.
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particular Khasra, of which the suit~land formed part, in their exclusive and
absolute right in favour of the defendants No, 1 and 2, passing valid title to the

latter.

N Now, it is to be seen as to what was the nature of the property, coming
in the hands of the defendants No. 1 and 2, consequent to their purchase vide
sale-deed Ex. P-3 dated 25-5-56. It was not the coparcenary property nor joint
family property which had come in their hands. Had it been so, the other
brothers who had been born later, would have acquired their coparcenary interest
in the said property; but, since the alienees viz. the defendants No. 1 and 2
had purchased the property in question, which was of the nature of joint
property of the joint acquirers viz. Bhaiyalal and Teckchand, the said purchased
property in the hands of defendants No. 1 and 2 had come to be their absolute
property, as held by the trial Court {See C. N. Arunachala Mudaliar v. C. 4.
Muruganctha Mudallar and another (1)]. As such, other after born sons of
Teckchand (i. e. defendants No. 4, 5 and 6) could not acquire any interest by
birth in such property which had been acquired by defendants No. 1 and 2, since
the same was neither the ancestral/coparcenary property mnor even the joint
family property; and was, on the other hand, their absolute property under the
sale-deed Ex. P-3 dated 25-5-56 {See Katragadda China Anjanuvule and another
v. Ratragidda China Ramayya and others (2)].

As regards the nature of the document Ex. P-1 dated 6-12-73, the
evidence on the defendants’ side is obviously concocted; and there is no basis
to support the contention that this. document had been executed by way of
security for any loan. Evidence on the plaintiff’s side in this regard, is obvisously
more trustworthy. The plaintiff himself as (P. W. 5), the scribe P. W. 1 Kunjilal
and the attesting witness P. W. 3 Sanadkumar have duly proved that the Ex.
P-1 was a contract of sale executed by the defendants No. 1 and 2. It is
pertinent to observe that their father Teckchand has also signed this document,
clear!y stating therein that in his presence, Rs. 7000/~ were paid to the defen-
dants No. 1 and 2, in the matter of this particular agreement. The trial Court’s
finding, therefore, is wholly correct that Ei. P-1 was the agreement of sale.
Incidentallv it may be stated that in this document also, the defendants No. 1
and 2 have described the suit-land as being their own, exclusively.

Coming to the last question whether Rajaram and Ratanchand were
necessary parties to the suit, the trial Court is found to have rightly held that
they were not. The observations of the trial Court in Para 12 of its Judgment,

ST

(1) A. L R. 1953 S.C. 455, () A. LR, 1963 AP, IT7.
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-in the matter of revenue proceedings, resulting in the recording of Rajaram and

Ratanchand as Bhumiswamis in the revenue records in accordance with Section
190 of the- M. P. Land Revenue Code, do jnotappear to be extraneous and
irrelevant, Copy of the revenue proceedings is on record as Ex. D-1 which
shows that Rajaram and Ratanchand, had initiated the proceedings against
Teckchand and his sons in the matter of the particular Khasra, of which the
suit-land, formed part. Rajaram and Ratanchand are none else but Teckchand's
own brother-in-laws and maternal uncles of the defendants No. 1 and 2, and 4
to 6. These proceedings before the Naib-Tahsildar and the consequent appeal
before the SDO that might have been preferred against the N. T.'s order do
not appear to be boma-fide; and apparently are collusive which may well be
appreciated in the light of the ¢‘statement of objects and reasons™ in the matter
of the particular Legislation viz., M. P. Ceiling on Agricultural Holdings Act,
as has been reproduced by the trial Court in its Judgment. To appreciate this
collusion, there are found to be further circumstances on record. It was this
Rajaram who had acted as the guardian of the defendants No. 1 and 2 in, the
matter of this sale-deed Ex. P-3 dated 25-5-56. Then again, Rajaram and
Rajaram’s another close relative who probably is also the maternal uncle, had
later got executed the registered sale-deed Ex. P-4 dated 4-5-72 in favour of
their own respective minor sons by Teckchand, acting as guardian of his two
mivor sons vfz. the defendants No. 1 and 2. In such circumstances, the recording
of Rajaram and Ratanchand in the revenue records as Bhumiswamis, does
not affect the plaintifi’s claim for specific performance of conmtract, which the
trial Court has rightly decreed, holding these persons as not the neeessary
parties to the present suit.

Ip the result, thus, the defendants’ appeal being without any merit,
is dismissed; and the Judgment and Decree of the trial Court are affirmed. It
may, however, be stated that the plaintiff has already got executed the registered
sale-deed in ececution of the Decree through the process of the Court and bas
equally obtained possession of the suit-land. Appellants-defendants to bear
the respondent’s costs of this Court and also of the Court below, besides bearing

:their own. Counsel’ fee as per schedule, if certified.

Appeal dismissed.
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CIVIL REVISION A

e
Before Mr. Justice K. N. Shukla,
30 July 1983

KASTURI DEVI, Applicant*
v,
RAMSWAROOP, Non-applicant

Civil Procedure Code (V of 1908), Order 23, rule 3 and Section 151 and
Accommodation Control Act, M. P. (XLI of 1961), Section 12(1)(F)—
Inherent powers of the Couri—Must be exerci:ed 1o secure the ends
of Jjustice—Compromise petition and decree reciting that sult skop
vucated by the defendant and possessfon delivered to platniiff— But
possession not in  fact delivered—Court in exercise of its inherent power

can amend the decree directing delivery of possession—Compromise -
decree based on admission of the defendant about plaintiff’s bona-fide.

non-residential requirement is legal and executable.

Inherent powers of the Court cannot be defined in clear limits. Cases.

decided by High Courts and the Supreme Court are only illustrative and not
exhaustive of the extent of such power. The whole matter has to be seen from
the angle of justice and the Court has to frame a question to itself, whether,’
the eads of justice require that it should intervene and straighten out the folds
created by the ingenuity of the parties.

Ramjanam V. Bindeshwari Bai (1), Samarendra v. Krishna Kumar (2),

Pema v. Dhanya (3) and Pariyakkal v. Dakshyani (4); referred to.

In a suit for eviction under section 12(1)(a) and (F) of the M. P.
Accommodation Control Act, 1961, the parties filed a compromise petition which
contained a recital that the suit shop had been vacated by the defendant and
possession was delivered to the plaintiff voluntarily and a decree in terms of
the compromise was passed but in fact actual possession was not delivered at
any stage and the defendant did not counter the allegations of the plaintiff
that though the defendant had removed his goods from the shop, he had locked
the door and he had refused to deliver the possession to the plaintiff. The
plaintiff, therefore, invoked inherent powers of the Court for assistance so that

*Civil Revision No. 85 of 1982, for revision of the order of R. K. Goswamy,
Civil Judge, Class 11, Murena, dated the 17th October 1981,

1) A. L. R. 1951 Pat. 299. 2) A. 1, R. 1967 S. C. 1440,

¢3) A.LLR. 1972 M P. 2131, +4) (1983) 2S. C. C. 127.
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the decree may become effective and meaningful and prayed that the decree
should direct delivery of possession in terms of the compromise.

Held:- It is the duty of the Court to intervene and exercise its inherent
powers to do justice between the parties. It is, therefore, ordered that the
decree be suitably amended and it should be added therein that defendant shall
deliver peaceful possession to the plaintiff.

When there is a clear admission by the defendant in the compromise
petition about the plaintiff’s bona-fide non-residential requirement and, there-
fore, decree passed on one of the grounds mentioned in section 12 of the M, P.
Accommodation Control Act, 1961, has to be held as legal and valid which can
- be enforced in execution.

R. C. Lahoti for the applicant.

R. D. Jain for the non-applicants.

Cur. ady. vult,
ORDER

"K. N. SHUkLA J.—This revision bas been filed by the plaintiff, challenging
the order dated 17.10.81, passed by Civil Judge Class II, Morena, dismissing her
application, purporting to be under Sections 151, 152 and 153 of the Code
of Civil Procedure and, alternatively, under Order 47, Rule 1, CPC.

The facts are interesting and admittedly, learned counsel were unable
to show any precedent on such a question. The non-applicant Ramswaroop,
was a tenant of a non-residential accommodation, belonging to the plaintiff-
petitioner. The petitioner had filed a suit for ejectment on the grounds available
under Section 12(1)(a) and (f) of the M. P. Accommodation Control Act, 1961
(hereinafter called ‘the Act’). The suit was registered as C.0.S. No. 28-A of
1977. On 19.4.1977, parties filed a compromise petition before the trial court.
In this petition, the defendant nou-applicant had admitted that the suit
shop was genuinely required by the plaintiff for the business of her son. It
was also admitted that the defendant was in arrears of rent, which had not been
deposited in the Court within the prescribed time. The compromise deed
contained a recital that the suit shop had been vacated by the defendant and

. possession was delivered to the plaintiff voluntarily.
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When the plaintiff sought a decree in terms of the compromise, the
defendant resiled and denied the compromise. The court rejected the compro-
mise application on 10.4.1978.

Plaintiff preferred a revision in the High Court. The High Court set
aside the order rejecting the application for a decree in terms of the compromise
and directed an enquiry into the factum of such a compromise and passing of
appropriate orders thereon. In compliance, the trial Court conducted an
enquiry under Order 23, Rule 3, C.P.C. and by order dated 11.4.1980, held that
the compromise had been arrived at between the parties. It further directed
that the said compromise be taken on .record and a decree be drawn up .
accordingly. The decree was, therefore, drawn in terms of the comprcmise,

As narrated above, the compromise petition recited that possession had
already been delivered to the plaintiff and the decree also was passed to that
effect in these very words. In fact, however, actual possession had not been
delivered. Neither during the enquiry before the trial court nor at any stage
during the proceedings under Sections 151 etc, the defendant any where
stated that he had actually delivered the possession in terms of tbe compromise.
It may also be noted that, at no stage, defendant countered the allegation of
the plain tiff that though the defendant had removed his goods from the shop,
be had locked the door and had refused to deliver the possession to the
plaintiff. ’

When the plaintiff found that the compromise deeree was innocuous and
she could not execute the same in order Yo obtain possession, she invoked the
inherent powers of the Court for assistance so that the decree may become
effective and meaningful. She came forward with the petition that the decree
should direct delivery of possession in terms of the compromise.

This petition was opposed by the defendant nop-applicant. In reply,
he reiterated that there had never been any compromise between the parties.
A technical plea was raised that the compromise was taken on record and the-
decree in terms thereof had been passed. It is not open to the court, now, to
go behind the decree or in any way alter the terms of the compromise so as to
direct delivery of possession. There was no error in the judgment and decree,
which could be corrected either under Section 152 or order 47, rule 1, C.P.C.
The trial court upheld this technical objection of the defendant-non-applicant
and dismissed the petitioner's applicazion under Sections 151, 152,.
C.P.C. etc.

.
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The question, therefore, which arises is, whether the Ceurt in exercise
of its inherent powers can grant suitable relief to the plaintiff-petitioner on the
facts and circumstances of the case ? As already observed, counsel were unable
to show any precedent for such a situation.

Learned counsel for the petitioner cited Ramjanem v. Eindeshwari Bai
(1), wherein it was observed that the court had complete jurisdiction to make
consequential orders (under Section 151, C.P.C.) in order to give effect to the
terms of compromise and to record the same, In the cited case, facts of which
are complicated one of the parties was refusing to accept the amount, which was
payable by a certain specified date in terms of compromise. The court observed
that it had powers ex dabito juwiriae to accept the deposit of the amount
for giving effect to the terms of the compromise even after the passing of
the decree.

In Samarendra v. Krishna kumar (2), 2 preliminary decree for sale of
the mortgaged property was passed but during the final decree proceedings, the
purchaser of the equity of redemption wanted to be impleaded and he claimed
that in terms of the mortgage-bond, final decree for foreclosure ought to have
been passed and the said purchaser was entitled to redeem the said mortgage.
Dealing with the inherent powers of the court, in such a situation, their
Lordships said that though the preliminary decree was passed for sale, the final
decree for foreclosure could be passzd under the inherent powers of the court,
in view of the real intention of the parties as expressed in the document.

In Pemav. Dhanya (3), this Court held that if a mistake in describing
the property correctly was carried in the judgment and decree and later it
was found that the decree as such was inexecutable, the court in its powers
could rectify the misiake and pass appropriate decree.

In Perivakkal v. Dakshyant (4), their Lordships of the Supreme Court,
while giving effect to an order under compromise, held that the court had
freedom to act to further the ends of justice and exercising its inherent powers
the court extended the time for making deposit of money in order to relieve the
aggrieved party against the forfeiture clause in the compromise. .

Inherent powers of the court cannot be defined in clear limits. Cases
decided by the High Courts and the Supreme Cour are only illustrative not

(1) A. 1. R. 1951 Pat, 299, (2)A. 1, R, 1967 S. C, 1440,
3) A. 1, R. 1972 M.P. 2i1. 4) (1983)2 8. C. C. 127
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erhaastive of the extent of such power. The whole matter has to be seen from
the angle of justice and the court has to frame a question to itself whether the
ends of justice require that it should intesrvene and straighten out the folds
created by the ingenuity of the parties. If this yardstick is applied to the facts
of the present case, it is clear that justice requires court’s intervention in order
to give effect to the intention of the parties which merged in order of the
Court. If the compromise petition is read from this angle, it is clear that the
parties intended that a decree for delivery of possession ought to be passed
in favour of the plaintiff-petitioner. The defendant cannot be allowed to
wriggle out of his commitment and it is the duty of the court to intervene and
exercise its inherent powers to do justice between the parties.

Learned counsel for the non-applicant raised an altogether new point
before me. He contended that the compromise petition did not indicate
explicitly that the plaintiff bona fide require the suit accommodation and has
no other accommodation of her own suitable for the purpose. According to
the learned counsel since this ground under section 12(1)(f) of the Act was
not fully made out, the decree had become a nullity even though it was passed
in terms of a compromise. I do not find any substance in this argument, There
is a clear admission by the defendant-non-applicant in the compromise petition
about the plaintifi’s bona-fide non=residential requirement and therefore the
decree passed on one of the grounds mentioned in section 12 of the Act, bas to
be held as legal and valid which can be enforced in execution.

Under these circumstances, it is necessary to exercise the inherent
powers of the court so that the decree becomes effective and meaningful. It
is, thercfore, ordered that the decree be suitably amended and it should
be added therein that defendant-non-applicant shall deliver peaceful
possession to the plaintiff.

The revision is allowed. Costs of this revision shall be borne by the
non-applicant-defendant. Counsel’s fee Rs. 100/, if certified,

Application allowed.
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CRIMINAL REVISION

Before Mr. Justice C. P. Sen.
28 July 1982

LAXMINARAYAN SINGH and another, Ap'plicanls‘

V. .
SHRIRAM SHARMA, Non-applicant,

Penal Code, Indian (XLV of 1860)—Section 499 and Exceptions and Sections

300, 505 and 295-A, Criminal Procedure Code, 1993 (II of 1974), Section
199 and Constitution of India, Article 19(])=-Complaint under Sections
500 and 505 for publication of defamatory wmatter unmder the caption
“Tulst Re Ram" by way of critical commentary on *Ram Charit Manes'
wrltten by Sant Tulsldis—Lies at the instance of aggrieved person only —
Complainant not claiming to be descendent of Sant Tulsidos alleged
to have been defamed— Compl.inant cannot be cn ‘aggrieved person’—
Not entitled to file the complaint—Critical commentary on ‘Ram
Charit Manas’—No offence commlitted— Constitution of India—Article
19—Freedom of speech and expression under—Extcnt of— Comments
on author’s work made in gooa faith are saved under Exception 6 fo
Sectlon 499, Penal Code— Publication of ar‘lcle with malacious and
deliberate Intenilon of outraging religious feelings— Proper covrse to be
adopted.

-

,  Under Section 499, I.P.C, whoever makes or publishes any imputation

concerning aoy person intending to harm or knowing or having reason to
believe that such computation will harm the reputation of such person is said
subject to the exceptions, to defame that person. Under Section 11 of IP.C.
the word ‘person’ includes any company or association or body of persons,
whethér incorporated or not. An idol may be a judicial person capable of
owning property but it is doubtful if it can, come within the meaning of the
word ¢person’ in sections 499 and 500, 1. *.C. because in the explanations there
is reference to defamation of a dead person and a corporate body only.
Under Explanation (1) it may amouant to defamation to fmpute anything to a
deceased person, if the imputation w~uld harm the reputation of that person,

*Criminal Revision No. 232 of 1987, for revision of the order of K. C. Sharma,

Judicial Magistrate, First Class, Jabalpur.
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if living, andis inteaded to be harmful to the feelings of his family or other
relatives. So imputation should not only be barmful to the deceased if living
it must also hurt the seatiments of his family members. Thus, when according
to the complainant, Sant Tulsidas died in 1680 i. e. 300 years back and he is
not claiming himself to be the descendent of Sant Tulsidas nor any such descen-
dent had come forward to make any such grievance, it is clear that second
VYimits of the Explanation (1) is not satisfied and as such no action lies for
defamation of Sant Tulsidas at the instance of the complainant. Even otherwise,
section 199(1) of the Code of Criminal Procedure provides that no court
shall take cognizance of an offence punishable under Chapter XXI of the 1.P.C.
i. e. for defamation, except upon a complaint made by some person aggrieved
by the offence, provided if such person is a minor or lunatic or infirm ora
pardanashin woman then by some other person with the leave of the Court.
Complainant, tnough ke may be a devotee of Lord Ram and an admirer and
follower of Sant Tulsidas, he is not an aggrieved person within the meaning of
section 199(1) of the Cr.P.C. and, as such, no cognizance of the offence
under section 500 can be taken on his complaint and the trial is void and
illegal.

G. Narasimhan v. T. V. Chokkappa (1); followed.

0. N. Sen v. R. K. Bhandra (2), Gan+sh Nand v. Swamt Divyanead (3)
snd Prempal Singh v. Phool Singh (4); relied on.

Under Article 19(1) of the Constitution all citizens bave a right to
freedom of speech and expression. This freedom means the right to express
one’s coovictions and opiniop freely. But ncbody can 50 use his freedom of
speech or expression to injure another’s reputation. However, Excepticn 6 to
Section 499, I.P.C. lays down that it is not defamation to express in good faith
any opinion regarding the merits of any performance, in which its author has
submitted to the judgment of the public, or respecting the cheracter of the
author so far ‘as his character appears ia such performance and no
further.

Thus, when the article *Tulsi Ke Ram' published in the two issues of
*Sari'a’ written by the applicant No. 1 and published by the applicant No. 2
is a critical commentary on ‘Ram Charit Manas® written by Sant Tulsidas, it
may be that many will not agree with writer’s crticism and approval of the

(1) A. L R.1972S. C. 2609 (2) 197 C1, L. J. ¢62.
(3) 1980 Cr, L. J. 1036, 4) 190 Cr. L 7, Noc. 16.



"1984) MADHYA PRADESH SERIES 341
Laxminarayan Singh v. Shriram Sharma, 1982

work of Sant Tulsidas and the language used in the article while
criticising Tulsidas is not quite palatable and may have been couched in
more milder language, nonetheless, it cannot be said that there is want of
good faith or thatthe writer has attacked the personal character of Tulsidas
which has no reference to his work. The attack on Tulsidas is with reference to
his work and the writer therefore holds the Sant to be uncivilised, of corrupt
influence and of narrow thoughts because of his projection of Ram and getting
such dirty works through him and not otherwise. It cannot be said that the
opinion expressed could not be the honest opinion of critic. If the complainant
felt that the applicants with malacious and deliberate intention of outraging
the religious feelings of the Hindus, have published the article, proper course
would have been to move the Court for their prosecution under section 295-A,
1.P.C. and also for forfeiture of the two issues of “Sarita® under section 195 of
the Code of Criminal Procedure.

R. N Rai for the applicants.

R. P. Tiwari for the non-applicant,

Cur. adv. vult.
ORDER

C. P. SeN, J.—This is an application under sections 397/401, read with
section 482 of the Code of Criminal Procedure, 1973, for quashirg the proceed—
ings in Criminal Case No. 96/82 against the applicants for the .offence under
section 500, I. P. C. pending in the Court of Judicial Magistrate, First Class,
Javaipur.

Applicant no. 2 is the Editor and Publisher for fortnightly Hindi
. magazine Sarita published from New Delhi, having wide circulaticu. In the two
issues of September 1981 (nos. 633 & 634) an article written by the applicant
no. 1 was published under the caption ‘Tulsi Ke Ram’. criticising Tulsidas for
depicting Ram, the hero of the epic ‘Ramayana’, in such a manner that though
Ram was intended to be an incarnation of god, he was shown as an ord pary
mortal with all the human weaknesses, with the result that it has not served the
interests of the Hindu society. The non-applicant claims himself to be a
traditionalist Hindu, a scholar, a teacher and a devotee of ‘Shri Ram’, as
depicted in by Tulsidas in ‘Ram Charit Manas’ and he has profound regard
for Sant Tulsidas. He filed the present complaint under seetions X0 & 505,
LP.C. alleging that the aforesaid article ‘Tulsi Ke Ram’ published in the twg
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fssues of Sarita has abused Sant Tulsidas who is being honoured and respected
for well over 400 years not only in India but all over the world for his literary
work aud he has been described ag of uncivilised mind, of corrupting influence
aod of low thoughts. The applicants have falsely blamed and abused lord
Shri Ram and posed themselves as great scholars. They have set up one section
of the Hindus against the other section. Since Sant Tulsidas died ‘in 1680 and
s0 he is not in a position to defend him, though after his death he has been
a source or inspiration for the Hindus. So it is necessary to decide the charges .
levelled against Sant Tulsidas and to punish the applicants for defaming him,
his work ‘Ram Charit Manas’ and Lord Shri Ram.

The grievances of the complainant are especially about the following
passages in the article :—

(a) In his emotion Tulsidas has created character of Ram, which
is dirty and shameful. He tried to depict Ram as incarnation
of god but actually Ram has not even been shown as a good
man, he has imposed.his uncivilised mind and narrow thoughts
on Ram, no ome has corrupted Ram as much as he has
done.

(b) Ram has been depicted as liar, unjust, trickster, of no under-
standing, believer in casteism and siavery, giver of all protection
to criininals, whimsical and of low taste, lover of flattery and
Kshatriya chief whose own brother used to stand before him
with folded hands as a slave, he had declared that any one who
dared to walk before him insolently with raised head, he would
cut his head but one who bowed down before him, he would
give him all protection, this shows him not as a protector of poor
but as a feudal lord.

(¢) By praising all the vices of Ram as his good qualitles, Tulsidas
has tried to throw dust on the god bearing Hindus, itis
difficult to find another example of such a mean attempt to .
misguide others; &

(d) Instead of doing good toall in ‘Ram Charit Manas’, majority -
of Hindus i. e. non-Brahmins have been made helpless and
backward while Brahmins have been made proud, shirker and
hypocrats. So much encouragement has been given to blind-
faith, hypocracy, falsehood and corruption, as a resull a.
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majority of the people have started treating ‘Ram Charit Manas*
as an unwanted and useless work.

After recording statement of the non-applicant, the complaint was
‘registered under sections 500 & 505, I.P.C. and process issued to the applicants
as the Magistrate found prima-facie case against them. On 10-2-1982 the
applicant no. 2 appeared through his counsel and applied for exemption from
personal appearance on the ground that he is of advanced age and keeping
indifferent health. Another application was filed under sections 196/199 of the
Code of Criminal Procedure for quashing the proceedings as no sanction has
been obtained from the Government for prosecution of the offence under section
505, I.P.C., no offence under section 500 has been made out, the complainant
is not an aggrieved person and he does not belong to the family of Sant
Tulsidas and the complainant’s own reputation or position has not been harmed.
The non-applicant filed an application for production of the manuscript of
the article by the applicant no. 2 and for his furnishing full address of the
applicant no. 1 as the summons to him has been returned unserved. The trial
Magistrate asked the applicant no. 2 to produce a medical certificate and fixed
the case for arguments on the applications on 12-3-1982, On that day, after
hearing the arguments the trial Magistrate directed the applicant no. 2 under
section 91(1) of the Code to produce the written manuscript and supply full
address of the applicant no. 1. Bailable warrant was ordered to be issued against
the applicant no. 2 as he did not produce the medical certificate nor appeared,
The full address of the applicant no. 1 was furnished on 13-3-1982 and on
16-3-1982 medical certificate of the applicant no. 2 was produced. Since the
-certificate advised rest up to 22-3-1982, the applicant no. 2 was asked to appear

in the Court on the date already fixed i. e. 15-4-82.

On 9-4-82 the applicants filed this revision with the aid of section 482
contending that (i) the non-applicant has no locus standi to file the complaint
as he is not a person aggrieved as required under section 199 of the Code, (ii)
the publication is covered by Article 19 of the Constitution which guarantees
freedom of expression. It is a fair comment and critical approach of the outhor
with regard to the manner in which ‘Ram Charit Manas’ was written and its
characters depicted. So no case under section 500 is made out. (iii) If the

" article has created ill-feelings and outraged the religious sentiments of the
non-applicant and other members of the Hindu community, they should have
approached the Government for prosecution of the applicants under section
295-A, L.P.C. and for forfeiture of the two issues of ‘Sarita® under section 195

- of the Code; & (iv) asking the applicant no. 2 to produce the mapuscript

- amounts to compelling him to give evidence against himself and violates:
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Article 20(2) of the Constitution. Therefore, the applicants prayed for quashing
of the proceedings against them. The non-applicant submitted that no revision
lies against an interlocutory order and the inherent powers cannot be invoked
to override section 397(2) of the Code. The author has picked up passages
from ‘Ram Charit Manas® without reference to context and the Sant has been
criticised uncharitably. No case is made out for any of the exceptions to
section 499 and the imputations against the Sant are uncalled for and highly
defamatory.

Under section 499, I.P.C. whoever makes or publishes any imputation
concerning any person intending to harm or knowing or having reason to believe
that such imputation will harm the reputation of such person is said, subject
to the exceptions, to defame that person. Unpder section 11 of LLP.C., the word
‘person’ includes any company or association or body of persons, whether
incorporated or not. An idol may be a judicial person capable of owning
property but it is doubtful if it can come within the meaning of the word
person’ in sections 499 & 500, .P.C. because in the explanations there is
reference to defamation ofa dead person and a corporate body cnly. Under
Explanation (1) it may amount to defamation to impute anything to a deceased
person, if the imputation would harm the reputation of that person if living,
and is intended to be hurtful to the feelings of his family or other relatives.
So imputation should not only be harmful to the deceased if living, it must also
hurt the szotiments of his family members. Accordirg to the complainant,
Saot Tulsides died in 1680 i. e. 300 years back aad he is not claiming himself
to be a descendant of Sant Tulsidas nor any such descendant had come forward
to make any such grievance. Therefore, it is clear that second limb of the.
Explanation (1) is not satisfied and as such no action lies for defamation of Sant
Tulsidas at the instance of the complainant.

Evea otherwise, section 199(1) of the Code of Criminal Procedure-
provides that no Court shall take cognizance of an offence punishable under
Chapter XXI of the LLP.C. i. e. for defamation, except upon a complaint made
by some person aggrieved by the offence, provided if such person is a winor
or lunatic or infirm or a Pardanashin woman then by some other person with
the leave of the Court. The Supreme Court while considering scope of section
198 of 1898 Code which is similar to section 159 of the present Code, in
G. Narasimhan V. T. V. Chokkappa (1) beld as under :—

«'Sectiop 198 lays down am exception to the general rule thata
complaint can be filed by anybody whether he is an aggrieved

[

(1) A.LR. 19728 C. 2609.
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person or mot, and modifies that rule by permitting only an
aggrieved person to move a magistrate in cases of defamation.
The section is mandatory, 50 that if a magistrate were to take
cogoizance of the offence of defamation on a complaint filed by
one who is not an aggrieved person, the tria) and conviction
would be void and illegal.”

It was also held that the Chairman of the Reception Committee of the
conference could not be said to be an aggrieved person as the conference was
not an identifiable or a definite body. The Calcutta High Court in D. N. Sen
v. R. K. Bhandra (1) held that where the defamation was of a spiritual head
of a certain community, an individual pérson of that community was not
the person aggrieved aad as such the cognizance of offence taken on & complaint
by that individua! person was illegal. The Delhi High Court in Ganesh ANand
v. Swam! Divyanand (2) held:—Criminal Procedure Code, Section 199—Penal
Code, Section 499—Complaint under section 500 by disciple of P for defamation
of his guru-disciple is not an aggrieved person. A Division Bench of the Rajas—
than High Court in Prempal Singh v. Phool Singh (3} has held as follows :—

“The grievauce of the complainant, an ordinary member of the
Mission, in his individual capacity cannot be more than a pain
or hurting his sentiments, like any other ordinary member of
the society and he cannot be considered as ‘an aggrieved person®
under Sec. 199, Cr. P. C.. Such an ordinary member of the
Mission cannot espouse the cause of a senior active member of
the Mission especially when the civil suit filed by the latter
against the accused for damages for defamation ectc. has
already come to ap end by a compromise arrived at between the
parties.”

Therefore, it is clear that the complainant though he may be devotee of Lord
Shri Ram and an admirer and follower of Sant Tulsidas, he is not an aggrieved
person within the meaning of section 199(1) and, as such, no cognizance of the
offence under section 500 can be taken on his complaint and the trial is void
and illegal. .

Under clause (a) of Ariicle 19(1) of the Constitution all citizens have
right to freedom of speech and expression. This freedom means the right to

(1) 1970 Cr., L. J. 662. (2) 1980 Cr. L. J. 1036.
(3) 1980 Cr. L. J. NOC. 16
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express one’s convictions and opinions freely. Just as every person possesses
the freedom of speech and expression, every person also possesses right to his
reputation which is regarded as a property. Hence no body can so use his freedom
of speech or expression to injure another’s reputation. So defaming anyone has
4 een made penal. However, Exception 6 to section 499, IPC. lays down that it
is not defamation to express in good faith any opinion regarding the merits of
any performance which its author has sabmitted to the ! judgment of the public,
or respecting the character of the author so faras his character appears in such
performaace and no further. A Division Bench of the Bombay High Court while
considering scope of Exception 6 to Section 499 has held as under :—

“A fair comment upon a literary work, or other such production,
submitted to the judgment of the public, thatis tosay, s
comment which is the expression of honest opinion and does not
go beyond the limits of what may fairly be called ‘criticism’ is
no libel. A fair comment is a comment which is true, or Which,
if false, expresses the real opinion of its author, such opinion
having been formed with a reasonable degree of care and on
reasonable grounds. The right of fair comment involves two
essentials: first, that the imputation should be a comment on the
‘work criticised, and second, that it should be fair, that is to say,
if it professes to be an inference drawn from the contents of
that work, it must be an inference which it is possible to draw
therefrom. It would be monsfrous, for instance, for a critic to
suggest as an inference ffom a mere grammatical inaccuracy in
a work that its author was a swindler or a libertine. An imputa-
tion on an author made by a critic without reference to the
work under criticism, if in terms so general as to be capable of
conveying an unfavourable impressicn of him apart from what
appears in his work, cannot be justified by the critic on the
ground that his intention was to base his imputation solely on
the work reviewed, and that he had in his mind passages therein
supporting the imputation. The resposibility of the critic is to
be gauged by the effect which his comment is calculated to
produce and not by what he says was his intention.

<Good faith’ under this Exception requires not logical infallibility but
due care and attention. But how far erroneous actions or state~
ments are to be imputed to want of due care and caution must
in each case be considered with reference to the general
circumstances and the capacity and intelligence of the person
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whose conduct is in question. It is only to be expected that the
honest conclusions of a calm and philosophical mind may differ
very largely from the honest conclusions of a person excited by
sectarian zeal untrained to habits of precise reasoning. Good
faith in the formation or expression of an opinion can afford no
protection to an imputatioa which does not purport to be based
on that which is the legitimate subject of public comment.”

The article ‘Tulsi Ke Ram® published in the two issues of ‘Sarita®
written by the applicant no. 1 and published by the applicant no, 2 is a critical
commentary on ‘Ram Charit Manas' written by Sant Tulsidas. It may Le that
many will not agree with writei’s criticism and appraissl of the work of Sant
Tulsidas. The language used in the article while criticising Tulsidas is not
quite palatable and may bave been couched in more milder language.
Nonetheless it capnot be said that there is want of goced faith or that the writer
has attacked the personal character of Tulsidas whi h has no reference to his
work, The attack on Tulsidas is with reference to his work and the writer
therefore holds the Sant to be uncivilised. of corrupting influence ard of narrow
thoughts because of his projection of Ram and geturg such dirty works threcugh
him and not otherwise. [t cannot be said that the opwion expressed could not
be the honest opinion of the critic. The writer has given his own reasons for
criticising Sant Tulsidas though at one place be has praised him for the excel-
lence of literary work, which according to the writer is un-surpassed though it
is not an original work but merely Hindi transiation from Sanskrit. His
annoyance js about the manner in which Ram bas been painted by Sant Tulsidas
in his work. According to the writer, Ram is regarded by the FHindus to be
an ideal person, just, merciful, honest and good friend but Tulsidas in his
emotion and enthusiasm has painted Ram as s dirty, uncouth and shameful
character while attempting to make Ram as an incamnation of God. This,
according to the auther, shows his meanness, low taste and uncivilised mind.
According to Tulsidas, one may commit thousands of crimes or commit
thousands of sins but everything would be condoned if he touches the feet of
Ram. According to the writer, this would give encouragement to crimipals
and sinpers. Even in the present immoral and corrupt world, no ruler can dare
to give such protection. Ram had taken a vow *o free the world of demons
yet he atlowed Vibhisan to rule over the rémaining demons after the war with
Ravan was over. To achieve his ~elf interest, Ram encouraged traitor Vibhisan
to disclose all the secrets of his friend Ravan, by tempiing bim with the thrope
of Ravan. Ram made friendship with Sugriv for his selfish ends. If there
was such a magic in the feet of Ram to turn anything into a beautiful woman
then why Ram was roaming in the nillocks to search out Sita, These are some
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of the opinions expressed by the writer in bhis article *Tulsi Ke Rsm’.
If the complainant feels that the applicants, with malicious and deliberate
iatention of outrazing the religious feelings of Hindus, have published the
article, proper course would have been to move the Government for theie
prosecution under section 295-A, 1.P.C. and also for forfeiture of the (wo
issues of ‘Sarita’ under section 195 of the Code of Crimina! Procedure. Since
the proceedings are being quashed, it is not necessary fo consider as to whethey
by asking the applicant no. 2 to produce the written manuscript, there is viola-
tion of Article 20(2) of the Constitution.

Accordingly, the proceedings mmitiated on the complaint of the non-
applicant for prosecution of the applicants for the offence under Section 508,
I.P.C. are quashed and the complaint fs dismissed.

Application accordingly dism issed,

MISCELLANEOUS CIVIL CASE

Before Mr, Justice C. P, Sen and Mr, Justice K. N. Shukla,

-—

2 Feb. 1984

M/S BHILAI} MOTORS, RAIPUR, Applicant*
v.
COMMISSIONER OF INCOME-TAX, M. P. II, BHOPAL, Opposite party,

dncome-tax Act, Indian (XLIII of 1961)—Section 40-A (3) and Rule 6-DD,
Clause (J) and Circulars issued by the Central Boord of Direct Texes—
Payment of amount of expesditure exceeding Rs. 2500/—When can be
made in cash— Whether such payment In cash 13 mede in exceptional
circumsiances—Is a question of fact—No question of law arfses for

* M.C. C. No. 25 of 1981. Reference under Section 256(1) of the Income-tax Act, 1961,
by the Income-tax Appellate Tribunal, Nagpur Bench, Nagpur, dated the 30th May
1980.
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answer by the High Court Expenditure—Income Tax Officer and
Commissioner of Income-tox (Appeais) holding use of motor car for
personal use of the pariners of assessee firm and disallowing expenditure
over it—°Finding confirmed by the Tribunal—Is a pure firding of fact—
No Question of Law involved for answer by the High Court—Income
Tax Officer assessing estimated suppressed profits of the assessce com
account of on money for out of tern supplies of vehicles to customrers—
Commissioner brushing estde that finding of the IL.T.0. on wrong
premises— Assessee filing relevant documents before Tribunal for the
first time— Nature of order which ought 10 have been passed by the
Tribunal under such circumsiances—However no question of law Involved
in it—High Court need not answer the question.

It is not sufficient for the assessee merely to show that the purchases
“were genuine and the payees were identifiable. He has further to show that
due to exceptional and unavoidable circumstances or because payment by cheque
was not practicable cash payments weie made. Thus, where the Commissioner
has allowed two purchases made on 31-12-1974 which were made on a Bank
holiday, which is covered by the circalar but regarding the other purchases,
the only explanation of the assessee was that the seliers were insisting on cash
payments and no evidence was produced to substantiate this contention and it
was not the case of the assessce that those purchases were covered under any
exceptional or unavoidable circumstances as contemplated by Rule 6-DD,
Clause (J) or by any of the circulars issued by the Central Board of Direct
Taxes, the question whether a payment in cash exceeding Rs. 2500/~ was made
in exceptional circumstances is a question of fact and the finding of the
“Tribunal is a finding of fact and no question of law arises.

C.1.Y. v. Satsh Chandre (1); relied on.

Where the Tribunal has found thbat the Income-tax Officer and the
Commissioner of Income-tax have held that the motor car was used for personal
use of the partpers and the assessee has pot produced any material to
controvert the findings of the lower authorities and there was no reason to
interfere with the order of the Commissioner of Income-tax (Appeals),
it is pure finding of fact and there is no question of law involved.

The assessee is a partnership firm dealing in Tata Mercedeze Benz

-

(1) 1431, T.R 331.
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Chasses Vehicles and Spare parts. The Income-tax Officer found that the
asSessee sold certain number of Vehicles out of turn and earned certain amount
per vehicle as on money and as the assessee did not produce the booking
register and the original order forms and that in some cases the office copy
of the sale memo did not tally with the sales memo to the customer pertaining
to a particular sale aod some of the vehicles were registered with the R.T.O.
before the date of their sale; no account books were maintained for the branch
in the assessee’s cash books balances were not drawn daily but on alternate
days and in pencil which has been finslised sometimes in ink and the Income-
tax Officer, therefore, estimated suppressed profits at Rs. 50,000/- and added
it in the income of the assessee on account of on money for out of turn supplies
of Tata Mercedeze Benz Chassis which was on short supply these findings
were based neither on surmises nor on conjectures nor on suspicion and the
Commissioner was not justified in brushing aside the findings of the 1.T.O. on
wrong premises even after finding that the irregularities in the assessee’s
accounts to be pretty serious and there have been out of turn supplies. However,
when the assessee for the first time produced relevant documents i.e. bocking
register and the original orders forms’ before the Tribunal, it could have
restored the findings of the I.T.O. and remanded the case giving fresh
opportunity to the assessee to rebut the inference drawn aund to further enable
the [.T.O. to re-examine the matter in the light of these basic documents. So
no question of law arises.

H_ S. Shrivastava for the applicant.
B. K. Rawat for the opposite party.
.Cur. adv, vult, _
JUDGMENT

The Judgment of the Court was delivered by
C. P. SEN, J.—At the instance of the assessee the Income-tax Appellate
Tribunal, Nagpur Bench, Nagpur, has referred the following questions of law
for opinion of this Court under section 256(1) of the Income-tax Act,
1961 :—

(1)  Whether, on the facts and in the circumstances of the case, the
Tribunal was justified in sustaining the disallowance of’
Rs. 24,119/- under section 40-A (3) of the Act ?
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(2)  Whether, on the facts and in the circumstances of the case, the
Tribunal was justified in sustaining the disallowance of the
motor car expenses to the extent of Rs. 15,621)- ?

(3)  Whether, on the facts and in the circumstances of the case, the
Tribunal was justified in vacating the orders of the authorities
below with reference to the addition of Rs. 50,000/- issuing a
direction to the Income~tax Officer as detailed in para 12 of the
Tribunal’s order ?

The assessee, M/s Bhilai Motors, is a partnership firm dealing in Tata
Mercedeze Benz Chassis, vehicles and spare parts having its head office at
“Tatibandh, Raipur and a spare parts !shop at K. K. Road, Raipur. It hss also
a branch at Jagdalpur dealing in spare parts and a petrol pump at Tatibandh.
The assessee showed income of Rs. 52,626 /= for the assessment ycar 1975-76
for the accounting year 1974, The Income-tax Officer added Rs. 34,396/~ under
section 40-A (3) of the [ncome-tax Act consisting of certain purchases on cash
payments on bills exceeding Rs. 2500/-, The only explanation was that sellers
were insisting on cash payment, which was not accepted. The Income-tex
Officer disallowed Rs.15,621/- towards motor car expenses. The Income-tax
Officer, out of a total claim amounting to Rs. 58,116/~ towards car expenses,
found only Rs.27,524/- could be considered to be expenditure, out of which
Rs. 9175/~ was deducted as personal expenditure of the partners not incidental
to the business of the firm and a sum of Rs. 6086/- did not pertain to the
business of the assessee. The Income-tax Officer also added .Rs. 50,000/- in
the income on account of on money for out of turn supplies of Tata Mercedeze
Benz Chassis, which was on short supply. The Income-tax Officer found certain
irregularities in the books of account which supported his findings that the
assessce was taking on money and not accounting the same. He found that the
assessee sold 30 vehicles out of turn in the year in question and earned Rs.2000/~
per vehicle as on money. The assessee bas in all sold 187 vehicles and the
sales memos were not in serial order. Although the assessee had sold 187
vehicles during the year it was numbered upto 158 only making up the other
sales memos by adding 1-A, 2-A etc. The assessee did not produce the
booking register and in original order forms. The Income-tax Officer found
that in some cases the office copy of sale memos did not tally with the sales
memos to the customers pertaining toa particular sale. It was also noticed
that some of the vehicles were registered with the R.T.O. before the date of
their sale; no account books were maintained for the branches; in the assessee’s

" cash books balances were not drawn daily but on alternate day- and in pencil
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which has been finalised sometimes in ink. The Income-tax Officer assessed.
income at Rs. 1,89,237/-.

The assessee preferred an appeal before the Commissioner of Incom~
tax (Appeals). The Commissioner found that out of Rs, 34,356/-disallowed
under section 40A(3) of the Act, two purchases made on 31.12.1974 amounting
to Rs. 10,277/-on cash payment could be accepted since it was Bank holiday
and cash payment was justified. Regarding the remaining amounts, the explana-
tion of the assessee that the sellers insisted on cash payments is not supported
by any evidence, even the confirmatory letters of the sellers were not produced
to show that they were insisting on cash payments, Regarding the deduction of
motor car expenditure, the finding of the Income-tax Officer was confirmed that
these expenses were not pertaining to the business of the assesset. Regarding
addition of Rs, 50,000/-on account of on money received by the assessee by
selling chassis out of turn to the customers, it was held to be unjustified. The
Commissioner found the descripancy pointed out by the Income-tax Officer in
the books of account of the assessee to be pretty serious but they do not in
any way establish that the assessee was charging on money and the Income-tax
Officer took upon himself the responsibility of proving something which is not
possible to prove. The sale price realised by the assessee is fully verifiable, the
assessee is not a small dealer or a grocer and the finding of the Income-tax
Officer is based on surmises and conjectures and it cauvnot be sustained. There-
fore addition of Rs.50,000/-was deleted and the Income-tax Officer was directed
to revise the assessment accordingly.

In further appeal by the assessee to the Tribunal, a cross-objection
was preferred by the department regarding deletion of income of Rs.50,000/-
by the Commissioner on account of on money 1eceived by sale of chassis out
of turn to the customers. The addition of Rs.24,119/-under section 40A(3) of the
Act was held to be justified. Though some of the bills on cash payments were
less than Rs.2500/-each, it was evident that the bills were splitup in order to
avoid riger of section 40A(3) of the Act because the bills bore consecutive
numbers, being purchases of the same date. Regarding disallowance of
Rs.15,621/-in the matter of car expemses account it has beep found that the
motor car was also used for personal use of the partners and there wasno
material to controvert this finding. However, the Tribunal set aside the order of
the Commissioner regarding deletion of income of Rs: 50,00/-on account of on
money received by the assessee by sale of chassis out of turn to the customers.
The Income-tax Officer found several defects in the books of account of the
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assessee. The main picce of evidence which would establish whether the assetsee
was indulging in malpractices in supplying chassis to the customers is the
booking register supported by the original order forms of the customers. These
documents were not produced before the Income~tax Officer and the Commis-~

sioner and were for the first time produced before the Tribunal. On scrutiny of
these documents it was found that the assessee indulged in malpractices in supply-
ing chassis to the customers and s0 the Income-tax Officer was fully justified
in making addition on this ground. The observations of the Commissioner that
the Income-tax Officer had undertaken an impossible task ismot justifed. In
the circumstances, the Income-tax Officer was directed to ascertain the sctual

dates of the booking of the orders for various vebicles and whether the chassis
were supplied to the customers in that chronological sequence. If it is found, on
scrutiny, that the assessee had indulged in irregularity in the sales to the
customers, which will be conclusive proof that the assessee had indulged in

malpractives of charging on money on outof turn deliveries. In respect of
these sales, if the assessee has shown even one-day’s favour to a customer over
the previous customer, the Income-tax Officer would be justified in estimating
suppressed profits. In the result, the appeal filed by the assessee was dismissed
and the cross-objection of the departmernt was allowed. On an application being

made for reference, the aforesaid questions have been referred to this Court by

the Tribunal.

Regarding the first question, sectior 40A(3) of the Act provides that
where the assesgee incurs apy expenditure in respect of which payment is msde,
in a sum exceeding Rs.2500/-0therwise than by a crossed cheque, such expendi-
ture shall not be allowed as a deduction. However, (he second proviso provides
that no disallowance under this sub-section shall be made where any payment in
a sum exceeding Rs.2500/-is mace, in such cases and under such circumstances
as may be prescribed, having regard to the pature and extent of banking
facilities available, considerations of business expediency and other relevsnt
factors. The rigor of the section was further relaxea by framing Rule 6DD.
Clause (j) of this Rule provides that where the assessee satisfies the Income-tax
Officer that the payment could not be made by a crossed cheque:(i) due to
exceptional or unavoidable circumstances or (ii) because payment in the
manner aforesaid was not practicable or would have cauced genuine difficulty
to the payee and also furnish evidence 1o the satisfacticn of the Income-tax
Officer as ,to the genuineness of the payment and the identity of the payee,
According to Shri H. 8. Shrivastava, learned counsel for the assessee, section
40A(3) and Rale 6DD(j) bave becn misconstrued and purcbase on cash payments
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even below Rs.2500/-have been disallowed because there were number of
purchases on the same day and total purchases for the day exceeded Rs.2500/-.
He also submitted that the rigor of the section has been further relaxed by
various Circulars issued by the Centra]l Board of Direct Taxes. It is not sufficient
for the assessee merely to show that the purchases were geouine and the payees
were identifiable. He has further to show that due to exceptional and unavoida-
ble circumstances or because payment by cheque was not practicable cash pay-
wents were made. The Commissioner has allowed two purchases made on
31.12.1974 which were made on a Bank holiday, which is covered by the circular.
Regarding the other purchases, the only explanation of the assessee was that
the sellers were insisting on cash payments. No evidence was produced to sub-
stantiate this contentjon. It was not the case of the assessee that these purchases
were covered under any exceptional or unavoidable circumstances or by any of
the circulars issued by the Central Board of Direct Taxes. The Allahabad High
Courtin C. I. T. v. Satish Chendra (1) bas held that primarily the question
whether a payment in case exceeding Rs. 2500/-was made in exceptional
circumstances was a question of fact. So the finding of the Tribunal is a finding
of fact and no question of law arises.

Regarding the second question, the Tribunal has found as under;—

«The next objection is to the disallowance of Rs.15,621/-in the motor
car expenses account. It is submitted on behalf of the assessee
that findings of the facts recorded by the Income-tax Officer are
contrary to the factua)l position involved and no element of
personal nature was involved. The Income-tax Officer and the
Commissioner of Income-tax have held that the motor car wag
used for personal use of the partners. The assessee has not
produced aoy materisl to controvert the findings of the lower
authorities. We see no reason why the order of the Commissioner
of Income-tas (Appeals) should be interfered with on this
ground.”

This is a pure finding of fact and there is no question of law involved.

Regarding the third question, the learned counsel for the assessec con-
tended that the Tribunal was not justified in reversing the finding of the
Commissioner that the Income-tax Officer took upon himself the responsibility
of proving something which was not possible to prove by holding that

(1) 143 1. T. R. 331,
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Rs.50,000/-was the income of the assessee made on account of on money for
out of turn supplies of Tata Mercedze Benz Chassis. According to the counsel,
the Tribunal ought not to have based its conclusion on mere conjectures and
surmises of the Income-tax Officer without any evidence but on suspicion.
[ Dhakeswari Cotton Milis Ltd. v. C. I. T. (1)] and a criminal practise of selling at
prices in excess of the controlled price cannct te attributed to the assessee in
the absence of any evidence to show that the assessee followed such a practise
[4. S. Sivan Piltatv. C. I T. (2)). He further contended that the observations
already made in this regard by the Tribunal left no scope to the Income~tax
Officer to come to his own conclusion after reconsideration of the matter and
the Tribunsl has made too sweeping a statement by concluding that if the
assessee has shown one day’s favour to a customer, the Income-tax Officer
would be justified in estimating suppressed profits. We sre unable to accept the
contentions. The finding of the Income-tax Officer was besed neither on surmises
nor on conjectures nor on suspicions. He had drawn certain inferences in view
of the serious irregularities found in the books of account of the assessee
coupled with out of turn supplies to some customers when there was acute
shortage of truck chassis,The Commissioner was not justified in brushing aside the
finding of the Income-tax Officer oo wrong premises even after finding that the
irregularities in the assessee’s accounts to be pretty sericus and there have been
out of turn supplies. The Tribunal. in fact, could bave restored thke finding of
the Income-tax Officer but for the fact that the relevant documents, i. e. the
booking register and the original order forms, were for the first time produced
by the assessee before the Tribunal so the case has been remanded, giving fresh
opportunity to the assessee to rebut the inferences drawn and to further coable
the Income-tax ufficer to re-examine the matter i the light of these basic
documents. The Tribunal has kept at large the whole matter before the Income-
tax Officer, no final conclusions have been reached, only guidelines drawn for
the Income-tax Officer in case a set of circumstances are found against the
assessee. [t would be open to the assessee to explain.  how and why 30 vehicles
were supplied out of turn However, the concluding observation of the Tribunal
that even for one day’s favour shown to a customer, the Income-tax Officer
would be justified in estimating the suppressed profits 1s too wide. It is doubiful
if for one day’s out of turn supply of a chassis a customer would pay substartial
on money So this observation is not conclusive on the Income-tax Officer. What
the Tribunal wanted to convey was that there cannot be even one day’s out of
turo supply without some valid reason and it is for the assessec to cxp'ain the
same. S no question of law arises

Accordingly we refuse to amswer the questions, since po question of

T e——————

(1) 261 T.R. 7I5(8C) ()34 LT R.328
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law arises from the statement of the case submitted by the Tribunal. There shall
be no order as to costs,

Reference answered accordingly.

MISCELLANEOUS CIVIL CASE

Before Mr, Justice J. S. Verma and Mr, Justice C. P. Sen,

18 Jan, 1984

SMT. SHANTIBALI, Applicant*
y

COMMISSIONER OF INCOME-TAX, JABALPUR, Opposite-party.

Income-tax Act, Indian (XLIIl1 of 1961), Seclions 246(n), 237,239 and 240—

Refund-Order passed by Income Tax Officer refusing refund of lax
deposited under provisional assessment, on cancellation of regular
assessment by the Tribunal ar.d consequentisl order passed by Income Taox
Officer holding revised income as nil—Order falls under Section 237—
Income Tax Officer required 1o make refund of tax under section 240—
Provistons of section 239 not attracted— Order refusing refund of tax
passed by Income Tax Officer—Appeal wunder sectlon 246(n)
maintainable.

Where the assessee filed his returns for the years 62-63 and 63-64

showing his taxable income and on that basis provisional assessment dnder
section 141 of the Income-tax Act, 1961 was made and on that basis taxes paya~-
ble thereon were deposited by the assessee and regular assessment by the Incomes
tax Officer was then made under section 141 of the Act but ultimately in the
further appeal filed by the legal representatives of the assessee the Tribunal
cancelled the regular assessment for both these years op the ground that the

oM. C. C. No. 13 of 1980, Reference under Section 256(2) of the Income-tax Act, 1961,
by the Income-tsx Appeliate Tribunal, Jabalpur Bench, Jabalpur, dated the 6th

January 1981.
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iegal representatives were not noticed by the Income-tax Officer before making

“the regular assessment after the death of the assessee and the Income~tax -
Officer then made a consequential order for both the assessment years showing
therein the revised income as nil but a note was appended to this order that the
tax deposited by the assessee as a result of the provisional assessment during
his life time, is not to be refunded, it is in substance an order made under section
237 of the Act and the Income-tax Officer by virtue of section 240 is required to
make that refund and the assessee is not required to prefer any claim for it in
the manner prescribed by Section 239 and therefore, an appeal preferred by the
applicant legal representatives to the Appellate Assistant Commissioner is an
appeal falling within the ambit of clause (n) of Section 246 of the Income-tax
Act, 1961 and is maintainable. The mere fact that the obligation imposed by
Section 240 of the Act upon the Income=tax Officer to refund the amount to the
assessee without his having to make any claim in that behalf, can be enforced

~-even by a writ of mandamus under Article 226 of the Constitution oreven a
«civil suit, does not deprive the assessee of the nght of appeal available to him by
wirtue of clause (n) of Section 246.

R. A. Rogav. A. A. C. of Income-tax (1); distinguished,

Jaipur Udyog Ltd. v. Commv. of Income~tax (2); referred to.
B. L. Nema for the applicant.

B. K. Rawat for the opposite-party.
Cur. ady, vult,

JUDGMENT

The Judgment of the Court was delivered by
-J. S. VERMA J.- This judgment shall also dispose of Misc. Civil Case No. 2 of -
1981 (Sm*. Mainabal v. Commissioner of Income=tax).

In both these references made to this Tourt as a consequence of the
direction given under Section 266(2) of the Income Tax Act, 1961, the
question of law referred for decision of this Court is the same, which is as
under :—

<Whether, in the facts and circumstances of the case, the appeal filed

-

(1) (1977 110 1. T. R. 1 (P&H) (2) (1961)71 1. T. R. 799.(S.C.)
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by the applicant before the Appellate Assistant Commissioner
of Income-tax was maintainable under section 246 7°

Material facts are these. The assessee-in both these cases was Badri
Prasad Gour. For the assessment year 1962-63, for which the previous year
ended on Diwali 1961, the assessee Badri Prasad Gour filed a return on 4-3-19¢4,
showing Rs. 68,272/-, as the taxable income. Provisional assessment under
section 141 was made on that basis the same day and the tax payabie thereon
was determined at Rs. 28,247/-, which was deposited by the assessee. Similarly,
for the assessment year 1963-64, for which the previous year ended on Diwali
1962, the taxable income shown in the return filed by the sssessee was Rs 55.617/=
and Rs. 23,566/- was the tax determined under section 141 in the provisional
assessment, which was deposited by the assessee. Thereafter, the assessee Badri
Prasad Gour died on 7-11-1964, Regular assessment by the Income Tax Officer
was then made under section 141 of the Act. The assessee’s legal representatives
then preferred appeal to the Appellate Assistant Commissioner against the
regular assessment for both the assessment years. The Appellate Assistant
Commissioner reduced the taxable income but did not set aside the regular
assessment. A further appeal to the Tribunal was then filed by the legal
representatives, The Tnbunal has cancelled the regular assessment for both
the years on the ground that the legal representatives were not noticed by the
Income Tax Officer before making the regular assessment afier the death of
the assessee Badri Prasad Gour. The Income Tax Officer then made a conse-
queatial order for both the assessment years showing therein the revised
income as nil. However, a note was also appended to this order passed by
the Income Tax Officer, :n which it was stated that the tax deposited by the
assessee, as a result of the provisional assessment during his life time, is not to.
be refunded.

For both these assessment years, the legal representatives of the assessee
preferred an appeal to the Appellate Assistant Commissioner under section
246 of the Act, aggrieved by the Income Tax Officer’s direction that the amounts
of Rs. 28,247/- and Rs. 23,566/~ for the assessment years 1962-63 and 1963-64
1espectively, deposited as a result of the provisional assessment, is not to be
refunded. [t was claimed that I.T.O. having said in the revised assessment
order that the revised total income was nil, this amount deposited as tax ought
to have been refunded. The Appellate Assistant Commissioner held that the
appeal was not maintainable and accordingly the same was dismissed. The
Tribunal has affirmed this view of the A.A.C. in a further appeal. The assessce
sought a reference to this Court but the same having been refused, an applica-
tion was filed in this Court under section 256(2) of the Act, which was allowed
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and the Tribunal was directed to state the case and refer the aforesaid question
of law, which arises in respect of both the aforessid assessment years. This
is how the references arise.

The contention of Shri Nema, learned counsel for the assessee, is that
the appeal was maintainable by virtue of clause (n) of section 246, which
provides for an appeal against ‘an order section 237°. He argues that section
237 has to be read along with section 240 and if that is done, the LT.O.s
direction not to refund the tax deposited as a result of the provisional assess-
ment in spite of the revised income being agsessed as nil by the LT.O. after
cancellation of the regular assessment by the Tribunal’s order, is clearly
appealable, In reply Shri Rawat, learned counsel for the revenue, contends
that an appeal is creature of the statute and, therefore, no appeal would lje
in ‘the present case, unless the impugned order of the 1.T.O. is specified as an
appealable order in section 246. He argues that clause (n) in section 246
provides for an appeal against an order under section 237, which requites
the procedure laid down in section 239 to be followed for claiming refund,
which was admittedly not adopted in the present case. According to him,
section 240 is a distinct provision which may raise an obligation against the
1.T.O. for giving refund enforceable by a writ of mandamus, but no appeal can
lie against such an order.

Chapter XIX consists of sections 237 to 245 and relates to ‘REFUNDS’,
Section 237 provides for refund of the excess amount of tax paid by the
assessee for any assessment year. Section 238 specifies the persons entitled
to claim refund in certain cases. Section 239 provides for the procedure for
claiming refund as well as limitation for it. Section 240 lays down that where
refund of any amount becomes due to the assessee as a result of any order
passed in appeal or other proceeding under this Act, the Income Tax Officer
shall refund the amount to the assessee without his having to make any claim
in that behalf. The remaining sections contained in this chapter are not
relevant for our purpose.

Sections 237, 239 and 240, which alone are relevant in this context for
our purpose, read as under :—

©237, Refunds.—If any person satisfies the Income-tax Officer that
the amount of tax paid by him or on his behalf or treated as
paid by him or on his behalf for any assessment year exceeds the
amount with which he is properly chargeable under this Act for
that year, he shall be entitled to a refund of the excess.

X X X
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239, Form of claim for refund and limitation :—

(1) Every claim for refund under this Chapter shall be made in the
prescribed form and verified in the prescribed manper.

(2) No such claim shall be allowed, unless it is made within the
period specified hereunder, namely : -

(a) Where the claim is in respect of income which is assessable for
any assessment year commencing on or before the 1st day of
April, 1967, four Years from the last day of such assessment
year;

(b)  Where the claim is in respect of income which is assessable for
the assessment year commencing on the 1st day of April 1968,
three -years from the last day of the assessment year;

(c)  Where the claim js in respect of income which is assessable for
any other assessment year, two years from the last day of such
assessment year.

240, Refund on appeal; etc.-Where, as a result of any order passed
in appeal or other proceeding under this Act, refund of
any amount becomes due to the assessee, the Income-tax
Officer shall, except as otherwise provided in this Act, refund
the amount to the assessee without his having to make any claim
in that behalf.”

It is not disputed that as a consequence of the Income-tax Officer’s
order of revised assessment passed pursuant to the Tribunal’s order, cancelling
the regular assessment, the revised income being assessed at nil, no tax for
any of these assessment years was chargeable uader the Act from the assessee.
It follows that the amount deposited as tax for both these years by the assessee
as a result of the proyisional assessment was, therefore, refundable to the
asse sea since the assessment proceedings had ended for both these years with
the making of the revised assessment order assessing the revised total income
as nil for both the years. According to the learned counsel for the revenue, the
assessec’s legal representatives were required tu apply for refund in the manacs
provided in section 239 of the Act on account of the entitlement for refund
under section 237 and it is only thereafier that an appeal could have been
filed under section 246(m), if refund was not made. He contends that refund.
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not having been claimed in the manner provided in section 229 po appeal lay,
as the case fell under section 240 and not under section 237. Learned councel
for the revenue also contends that these amounts having become refundable to
the assessee, the only remedies to enforce that right were by way of a civil suit
or a petition under Article 226 of the Constitution fora writ of mandamus, but
n0 appeal lies as the I. T. O.’s order directing that no refund be made, does not
fall within the ambit of section 237 of the Income~tax Act, 1961.

In view of the stand taken by the revenue, there is no dispute that the
assessee is entitled to the refund of the aforesaid amounts as a result of
cancellation of the regular assessments for both the assessment years and
the assessment proceedings ending with determination of revised income
as nil by the Income-tax Officer, pursuant to the Tribunal’s decision
cancelling the regular assessmeats. The only question is whether after
determining the tax liability as »il, the 1. T.O.s further direction
refusing refund of the tax already deposited, which had become refundable,
falls within the purview of section 237, so as to be appealable under clause
(n) of section 236 of the Act.

The scheme of the relevant provisions may now be examined. Section
237 lays down the entitlement for refund of amcunt of tax which exceeds the
amount with which the assessee is properly chargeable under the Act, This
entitlement arises as a result of any amount in deposit being found in excess of
the tax ultimately assessed as properly chargeable under the Act. Obviously, a
direction of the Income-tatx Officer for refund of the excess amount is contem-
plated to give effect to the assessee’s right of getting back refund of the excess
amount. Clause () of section 246 of the Act confers a right of appeal on any
assessee aggrieved by ‘an order under section 237°. It is apparent that the assessee
can be aggrieved only when the Income-tax Officer declines to refund excess
amount in deposit and not where such a refund has been directed by the Income-
tax Officer. This right of appeal to the assessee is, therefore, against an order of
the Income-tax Officer refusing to refund 2ny amount which the assessee claims
to be in excess of the tax properly chargeable from him under the Act. Any
order of the Income-tax Officer satisfying this characteris, therefore, an order
under section 237 of the Act for the purpose of the right of appeal conferred on
the assessee under clause (n) of section 246 of the'Act. Section 239 merely
prescribes the procedure for claiming refund and the limitation for it.
Section 240, which follows section 239, is in the nature of a proviso to
section 239, which carves out an exception from the general ruie laid down in
section 239, requiring the making of a claim for refund in the prescrited mapser
and within the prescribed limitation. Section 240 lsys down that where refund



62 THE INDIAN LAW. REPORTS [1584
Smt. Shantibal v. Commlissioner of Income-tax, Jabalpur, 1984

of any amouat becomes due to the assessee as a fesult of any order passed in
appeal or other proceeding under this Act, except as otherwise provided in this
Act, the Income-tax Officer shall refund the amount to the assessee ‘without hig
having to make any claim in that behaif”. The result is that where the entifle~
ment of refund is the resnlt of any order passed in appeal or other procees
ding under the Act, the procedure prescribed in section 239 for claiming refund
is not required to be adopted by the assessee and it is incumbent on the Incoms-
tax Officer to refund that smount without any such claim being made by the
assessee. Sections 237, 239 and 240 have to be read together. Section 237
entitles the assessee to refund of the excess amount of tax znd an order of the
Income-tax Officer, directing refund, is contemplated thereunder. An appeal
under section 246(n) is provided to the aggrieved assessee where the Income-(ax
Officer refuses to refund the excess amount of tax deposited by the assessee.
Section 239 requires the claim for refund to be made within the limitation
prescribed in the manner prescribed therein for claiming refund, but section 240
‘provides an exception to that general rule by Iaying down that no such claim
is required to be made where the entitlement to refund of the excess amount
of tax is the consequen:c of an order passed in appeal or any other proceeding
ander the Act, which the Income-tax Officer is required to follow automatically
and no further satisfaction of the [ncome-tax Officer is contemplated.

Oa the above construction made by us of the aforesaid relevant provi-
sions of the Income Tax Act, 1961, it is clear that the order of the Income-tag
Officer in both these references, refusing to refund the amounts of tax deposited
by the assessee, which became refundable on assessment of the income ag
2il by the Income-tax Officer, after the Tribunal’s order cancelling the regutar
assessment, Is, in substance, an order made under section 237 of the Act. The
Income-tax Officer, by virtue of section 240, was required to make that refund
aand the assessee was not required to prefer any claim for refund in the manner
prescribed in section 239. The appeal preferred by the assessee to the Appeliate
Assistant Commussioner was, therefore, an appeal which fell within the ambit
of clause (n) of section 246 of the Act, as the order of the Income-tax Officer,
refusing 10 refund the amount for beth the assessment years, which was in
excess of his tax liability determined for these years, was an  order under section
237 of the Act.

The mere fact that the obligation imposed by section 240 of the Act
upon tie [ncome Tax Officer to refund the amouat to the assessec without his
haviog to make any claim in that behalf, can be eaforced even by a writ of
mandamus under Article 226 of the Coanstitutien or even a civil suit, does not
doprive the assessee of the right of appeal available to bim by virtue of clause
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{n) of section 246. Just as an appeal being a creature of the statute would not
lie, unless it is provided by the statute, the right so conferred cannot be taken
away merely because some other remedy may also be available to the assessee. It
is, therefore, not necessary to refer to any decision cited by learned counsel for
the revenue wherein such an obligation was enforced by a writ of mandamus
issued uader Article 226 of the Constitution.

Learned counsel for the revenue also referred to a Full Bench decision
of the Punjab and Haryana High Court in K.4.Boga v. 4.4.C. of Income-tox ).
That decision is distinguishable and does pot assist the revenue. That was a
case of remand to the Income=tax Officer, after setting aside the regular assess-
ment, for making fresh assessment, It was in that context that the question of
refund of the amount paid under the provisional assefsment arose for considera-
tion. The view taken was that the refund of the amount pending reassessment
proceeding which had not concluded, was a mistake. Obviously, till the reassess-
ment proceeding was completed and it was found that the amount of tax paid
under the provisional assessment was in excess of the tax liability of the assessee,
the question of making refund wculd not arise. The present case is not of that
kind. Here, the revenue does not dispute the fact that the assessment proceeding
has ended and the tax liability of the assessee in consequence of cancellation of
the regular assessment by the Tribunal has been determined as nil by the Income-
tax Officer, so that section 240 of the Act has been attracted, imposing an obli-
gation on the Income-tax Officer to make the refund. As already held, the
ultimate order of the I. T. O, containing the direction relating to refund of the
amount falls within the ambit of section 237 of the Act.

We may, in this connection, also refer to the decision in Jaipur Udyog
Ltd. v. Commr. of Income-tax (2), wherein the Supreme Court clearly pointed
out that ‘the provisional assessment does not bind the assessee nor the depart-
ment: the quantum of tax computed and the levy thereof are not binding upon
the assessee and the revenue. Tax paid parsuant to provisiopal assessment is
liable to be adjusted in the light of the final order in the regular assessment.®
We may also refer to sub-tection (7) of section 141, applicable at the relevant
time, which has has been delcted with effect from 1st April 1971, which prohi-
bited any appeal against provisional assessment made under sub-section (1) of
section 141. The reason for prohibiting such an appeal obviously was that such
provisional assessment did not bind either the assessec or the revense ard
an appeal is provided against the regular assessment at the end of the assessment
proceeding. The prohibition contained in section §141(7) did not apply to (ke
present case, because the appeal preferred was not against the provisional

—g

AAIM 10 I T.R. 1. 2)(1969) Y1 L. T, R, 799(8.C.).
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assessment but the order of the Incomeetax Officer at the end of the assessment
proceeding, refusing to refund the amount in deposit in excess of the tax
liability determined in the assessment proceeding.

As a result of the aforesaid discussion, it follows that both these
references must be answered in the affirmative in favour of the assessee and
against the revenue, as under :—

“In the facts and circumstances of the case, the appeal filed by the

applicant before the Appellate Assistant Commissioner of
Income-tax was maintainable under section 246 of the Income
Tax Act, 1961.”

Parties will bear their own costs.

Reference answered accordingly.. .
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Before Mr, Justice M. L. Malik, Mr. Justice C. P, Sen and
Mr. Justice S. S. Sharma.

12 Aug. 1980

MITTHULAL and others, Applicants*

V.
BADRIPRASAD and others, Non-applicants.

Ctvil Procedure Code (V of 1908) —~ Order 22, rules 3 and 5, Order 43, rule 1-A and
Sections 96, 104 and 115— Application for substitution under Order 22,
rule 3 on the basls of a will rejected without making any enquiry— Suit
heid to have abated and consigned to record—Order is rot appealable—
Revision lies against such an order— One part of the order not appealable
but the other part I3 eppealable os decree and second part is necessary
consaquence of first part the former part merges into decree and Is open
to challenge in the appeal filed against the decree— Revision against
earlier part not tenable.

On the death of the piaintiff, an application for substitution was made
by the legatee under Order 22, rule 3, C. P. C. on the basis of a will executed
in their favour by the deceased. It was opposed by the defendants. Another
application under Order 22, rule 3, C. P. C. was made by the daughter of the
deceased claiming herself to be substifuted in place of the deceased as the sole
representative. The trial court rejected the application without holding an
engquiry and held the suit to have abated and consigned it to the record. Against
this order, revision has been preferred.

Per M. L. Malik and C. P. Sen JJ. . S. Sharma J. Comra_:—

Held—By the impugned order what the trial Court did is fo reject the application
of the applicants under Order 22, rule 3, for being substituted in piace of the
original plaintiff on the basis of a will in their favour without holding an enquiry.
So this is an order under Order 22, rules3and S of the Code. An Order of
substitution is not appealable. So also an order refusing to bring on record
one as legal representative. A party aggrieved has a remedy of revision to show
that the impugned order is vitiated by illegality as the Court acted with material

*Civil Revision No. 504 of 1976.
1
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-

irregularity in exercise of its jurisdiction. When the impugned order of abate-
ment did not follow any adjudication that the right to sue does not survive,
and, as such, there was no gdjudication of the right of the parties and it did not
amount to a decree and no appeal lay. The trial court acted illegally and with
material irregularity in rejecting the application for substitution made by the
applicants without holding an enquiry. A revision lies against such a perverse
order. There could not have been any abatement unless and until there was
adjudication of the rights of the applicants to be substituted in place of the
original plaintiff.

Sachdzv v. Vidyawati (1), Duni Chand v. Arju Nand (2), Ramcharan v,
Hiranand (3), Kunwar La[' Simgh v. Smt. Umadevi (4), Babulal v.Jugal (5),
Bhagwan v. Vishwanarh (6) and Karai v. Pannasashi (7); relied on.

In cases where 2 part of the order is not appealable while the other part
of the order is appealable as a decree and the second part is followed as a pece-
ssary consequence of the first part of the order, normally a revision will not lie
because the former order will merge in the dectee. In an appeal preferred against
the decree the first part of the order 1s also open to challenge. Uader Section
115 of the Code revision can be entertained only if the order is not appealable.
Under section 104 appeal is provided against the orders mentioned therein.
Under section 105 save as otherwise expressly provided, no appeal shall lie from
any order made by a Court in the exercise of its original or appeliate jurisdiction;
but where a decree is appealed from, any error, defect or irregularity in "any
order, affecting the decision of the case may be set forth as a ground of objection
in the memorandum of appeal. ln view of this provision, any earlier order can
be challeng=d in an appeal preferred against the decree but only such orderis
not open to challenge in the decree in case where appeal is provided against the
earlier order under the Code. Such orders Rave to be challenged only in appeal
preferred under Section 104 read with Order 43, rule 1. But the position is
now changed in view of addition of Order 43, rule 1-A in the Code. In view
of this new provision, such appealable orders are also open to challenge in an
appeal against the decree.

-

Per S. S. Sharma J.

’Where one part of the order is not appealable, while the other part of
the samz is appealable as a decree, but the same is followed as a necessary

(1) A, 1. R. 1926 Lah. 181, (1. L. R. 37 All 272,
(3) A. 1. R. 1945 Lah, 298. {4) 1. L. R. 1945 Nag, 286=I. L. R, 1946 Nag. 452,
{5) A. 1. R. 1954 Nag. 254. 16) A. 1. R, 1953 Nag. 28,

(7 A. L. B, 1954 Cal. 588, .
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consequence of the former part of the order, no revision would lie from the
part.

Where it is held that by reason of some of the legal representatives of
the deceased having not been brought on record, the suit cannot proceed and
stands abated, no revision would lie from such an order, if in the latter part of
the same order the suit is dismissed or is consigned to the record.

J. P, Sanghi for the applicants.

Y. S. Dharmadhikari with Ku. Kanti Rao for the non-
applicants.

Cur. adv, vuit,

OPINION

The Opinion of the  Court  was delivered by
C. P. Sen J.—The following questions have been referred to the Full Bench for
opinion as the questions are of genera! importance : —

(i) Where one part of the order is not appealable, while the other part
of the same order is appealable as a decree, but the second part
is followed a$s a necessary consequence of the former part of the
order, does.a revision lie from the former part ?

(if) Where it is held that by reason of some of the legal representatives
of the deceased having not been brought on record, the suit
cannot proceed and stands abated, will a revision lie from such
order, although in" the latter part of the same order, the suit is
dismissed or consigned to the record

Certain material facts are required to be stated in order to fully appre-
ciate the questions referred. The deceased plaintiff Parmabai filed a suit against
the non-applicants—defendants for declaration of her title and for perpetual
injunction restraining them from interfering with her possession of the property.
Parmabaj died on 24-10-1973, On 27-11-1573 the applicants filed an application
under Order 22, Rule 3 of the Code of Civil Procedure for being. substituted as
legal representatives of the deceased plaintiff on the basis of a Will executed
in their favour by Parmabai. Though the application was opposed by the
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defendants, it was aillowed tentatively on 28-6-1975 and the applicants were
permitted to be substituted as plaintiffs in the case. However, on 28-1-1976 one
Gendabai, claiming herself to be the daughter and sole representative of the
deceased plaintiff, filed another application under Order22, Rule 3 for being
substituted in place of Parmabai. She also challenged the status of the appli-
cants as legal representatives of the deceased plaintiff. The trial Court rejected
this application as being barred by limitation and also on the ground that it is
not tenable because of the triangular contesti. e. there -would be 2 setsof
plaintiffs making rival claims. Curiously enough, the trial Court also rejected
the application for sutstitution made by the applicants which was tentatively
allowed on 28-6~1975 without going into the questions as to whether such a
Will was made and whether the applicants are entitled to be substituted as legal
representatives. The grounds for rejection are (i)that it is being 2 in one
suit because apart from the claim made by the original plaintiff the Court will
have to adjudicate the question regarding validity of the Will and it can be
treated to be an application fer Probate or letters of administration. As the
propouader of the Will has to disclose names of the nearest heirs of the testator
and the applicants having not disclosed the names of Gendabai, daughter, and
another son of the deceased plaintiff through her first husband, their application
has to be rejected for non-inclusion of the necessary parties and (ii) the suit
has abated under Order 72, rule 3(2) of the Ccde as the 2 legal representatives i.e,
daughter and the son of the deceased plaintiff Parmabai were not brought on
record within the period of limitation. The suit having abated, it shall be con~
signed to the record. Against this order, revision has been preferred.

The learned Single Judge found that the revision raises interesting preli-
minary questions apart from the merits of the case. According to him, the
operative part of the order that the suit has abated amounts to a decree. He
relied on Purshottamdas Sakalchand v. Dévkaran Kesheoji ond others (1). If
that be so, an appeal lies and the present revision may not be tenable under

. section 115 of the Code. But he also observed that the second part of the order
regarding abatement is consequent to the first order whereby the trial Court has
rejected the application for substitution. The question is when one order is the
foundation for another order which necessarily folows the former, and no appeal
lies from the former part of the order, although an appeal lies from the latter part,
whether revision will lie from tke former part of the order. He, therefore, framed
2 questions for opinion of a larger Bemnch referred to above. The matter was
placed before Division Bench which, looking to the general importance of the
questions raised, referred the matter to the Full Bench.

(1) A. I. R, 1939 Nag. 39.
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Before answering the questions raised, it is first of all necessary to
consider whether the order holding that suit has abated amount to decree within
the meaning of section 2(2) of the Code. The definition which defines decree is as
ander ;-

““Decree means the formal expression of an adjudication which, so far as
regards the Court expressing it, conclusively determines the rights
of the parties with regard to all or any of the matters in contro-
versy in the suit and may be either preliminary or final. It shall
be deemed to include the rejection of a pleint and the determina-
tion of any question within section 47 or section 144, but shall
not include~

(2) any adjudication from which an appeal lies as an appeal from
an order, or

(b) any order of dismissal for default.

Explanation-A decree is preliminary when further proceedings have to
be taken before the suit can:be completely disposed of. It is final
when such adjudication completely disposes of the suit. It may
be partly preliminary and partly final.””

By amending Act No. 104 of 76 the definition has been modified by
excluding the orders passed under section 47 to be decrees. The important
elements of decree are (i) formal expression of an adjudication; (ii) Adjudication
on the rights of the parties with regard to all or any of the matters in controversy;
{iii) Conclusive determination of rights; & (iv) Adjudication must beina suit.
The decree shall also include rejection of a plaint (Order 7, Rule 11) and the
determination of any question upder section 74 but shall not include any
adjudication from which an appeal lies (Order 43) or an order of dismissal for
default (Order 9) etc. An order not falling under the definition of ‘decree’ may
have all the force of a decree if expressly stated to be so, e. g. an order under
0. 21, R. 50(2) Order 2L, R. 58 etc.

There seems to be a general consensus of judicial opinion that all orders of
abatement are not decrees Only those orders of abatement are decrees in which tke
Court comes to the conclusion that the right to sue does not survive on the death
of the sole plaintiff or on the death of one of the plaintifs to the surviving plaintifis,
The orders of abatement which follow consequent on the failure of the legal repre~
sentative of plaintiff to be brought on record within the period allowed by law ot
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due to the Court deciding that a particular applicant is not the legal representa=-
tive. such orders do not amount to decree. The reason being that the abatement
is automatic consequent on the failure of the legal representative to be brought
on record within the period of limitation and no formal order is necessary, So
there is no adjudication on the rights of the parties in the suit or appeal by such
an order. An order under Order 22, Rule 5 cannot obviously be said to fall with-
in the definition of decree for the following reasons; (i) the order is made only
for the purpose of determining who should continue the suit as brought by the
original plaintiff* It is not intended to determine and it does not, in fact, determine
the rights of the parties with regard to any of the matters in controversy in suit.
The question that arises for decision and actually decided is not one arising in the
suit itself but is one that arises in a collateral proceeding and has to be got
decided before the suit can go on; & (ii) In order to operate as a deciee, the
adjudication must be one between the parties to the original suit or their legal
representatives, and with regard to only matters in controversy between the
original parties and. therefore, cannot include a decision of the question as to
whether certain individual is or is not entitled to represent one or such parties.
In cases where the Court comes to the conclusion that the right to sue does mnot
survive consequent on the death of the sole plaintiff or one of the plaintiffs to
the surviving plaintiffs, there is final adjudication of the rights of the parties and
the order amounts to decree [Niranjan Nath V. Afzal Hussain (1), Mt. Laxmi V.
Ganpat (2), Venkatakrishna v. Krishna (3), Rampal Sinyh V. Abdul Haomid (4).
Sabitribai v. Juzal Kishore (5), Ramcharan v. Hiranand (6), Brij Jivan Lal V.
Shiamial (7), Aiyappan v. Kesavaru (8) and Arjun v. Balwant (9).

Wanchoo J. (as he then was) in .Brii Jivan Lal v. Shiam Lal (supra) has

held as under:- -

““In determining whether an order  of abatement is open to appeal a
distinction should be drawn between those cases of abatement
where it is due to the failure of the heirs being brought on the
record within' the period allowed by law or due to the Court
deciding that a particular applicaut is not the legal representative,
and those cases where the abatement is due to the Court deciding
that the right to sue does not survive. In the latter class of cases,
there is a décree meaning thereby a formal adjudication which

(1) A. L. R. 1916 Lah. 245 FB. (2) A. I. R. 1921 Nag. 23

(3) A. I R, 1926 Mad. 586 FB. (4) A.1, R. 1928 Outh 362 FB
(5) A.1. R. 1938 Cal. 639 DB. (6) A. I. R. 1945 Lah. 298 FB.
(7 A. L R.1950 All. 57. (8) A. 1, R. 1953 Tra-Co, 545 FB.

9) A. LR.1954 M, B. 45,
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'conclusively determines the rights of the parties with regard to all
or any of the matters in controversy in the suit.”

Dixit J. (as he then was) in Arjun v. Balwant (supra) has held as
under :—

<“Where the abatement of a suit is due to the Court deciding that the
right to sue does not survive, there is 2 formal adjudication
which conclusively determines the rights of the parties
with regard to all or any of the matters in controversy
in the suit and the order of the Court falls within the definition
of a decree. Iu such a case, itis open tothe party to appeal
against the decision of the Court holding tbat the suit bas abated
owing to the cause of acticn not surviving. Itis not open to
the party to apply for setting aside the abatement.”

In the Travancore-Cochin Full Bench case it has been observed; Appeal
dismissed on the ground of abatement-Ordcr of dismissal is a purely formal
order recognising the abatement which is a fait accompli and though it virtually
disposes of the suit it is not a decree since it does not adjudicate upon the
rights of parties-Lower Court’s cexree does not become merged i that order
and the only decree which, is capable of execution is the lower Court’s decree
which is kept yntact. In view of the ubpanimity of decisions mentioned above,
it has to be held that only those orders of abatement which follow the finding
of the Court that the right to suve does mnot survive on the death of the scole
plaintiff or one of the plaintiffs to the surviving plaintiffs, the orders are decrees
and the remedy is to file appeal. Even an application under Order 22, Rule 9
for setting aside abatement does not lie because this Rule applies only to cases
where a person who had neve before applied to be the legal representative within
the prescribed time, and not to a person who has applied within the time but
whose application has been rejected. This Rule has also no application where
the Court holds that the suit has abated owing to the right to sue not surviving
on the death of sole plaiotiff or one of the plaiatiffs to the surviving plaintiffs,
for in such a case there is a right of appeal.

Of course, there are certain decisions which appear to have been taken
a contrary view but on close examination it is clear that there is no such appa-
renf conflict. The Privy Council in Inder Singh v. Kanshi Ram (1) has observed

(1) A.L. R, 191V P. C. 156.
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that an order abating the suit under S. 371 of the Old Code is tantamount toa
judgment ip favour of the defendant and should not be passed ex-parte without
notice to the opposite party. In that case, consequent to the death of the plain-
Gff his legal representatives were brought on record in a collateral proceeding
but the trial Court without hearing those legal representatives held that the suit
has abated. So it was observed that such an ex-parte order should not be
passed when the opposite party has no notice of the proceceding as it vitally
affects the plaintiff and his legal representatives as the order of abatement is
really tentamount to judgment disposing of the suit. But the Privy Council has
made observations in view of the circumstances of that case and the Privy
Council has not said that the order of abatement is a judgment or a decree.
What it stated is that it amounts to judgment because it vitally affects the plain-
tiff and his legal representatives and it should not be passed without hearing
them. A Division Bench of this Court in Purshottamdas Sakalchand v. Devkcrar
Kesheoji and others (supra) has held that there is ample authority for the view
that an order that the suit abates is appealable as decree. A general observation
has been made. One of thecases relied upon isthe Full Bench case of the
Lahore High Court in Niranjan Nath v. Af:al Hussaln (supra). So this ruling
cannot be an authority for the proposition that all orders of abatement amount
to decrees and they are appealable. Distinction has to be made between those
abatement orders which are appealable and those which are not appealable by
going into the cases cited in that decision. Another Single Bench of this Court
in Raddulal v. Mahabirprasad (1) has held that where the Court rejects the
application for making the preliminary decree in mortgage suit final on the
ground that one of the plaintiffs having died before the preliminary decree and
his legal representative not having been brought on record tte whole suit abated,
the rejection amounts to a decree and no revision is tenable as an appeal lies. Here
what has been held to be a decree is not the order of abatement but the rejection
of the application for making the preliminary decree final, though the ground for
rejection was that the whole suit had abated as the L. Rs. of the plaintiff were not
brought on record who had died before the preliminary decrec. It has not been
held in this case that all orders of abatement amount to decrees,

"By the impugsed order what the trial Court did is to reject the appli-
cation of the applicants under Order 22, Rule 3 for being substituted in place of
the original plaintiff on the basis of a Will in their favour without holding any
enquiry. So thisis an order under Order 22, Rules 3 and 5 of the Code. An
order of substitution is not appealable. An order deciding whether a persomis.

(1) A. I.R. 1951 Nag.269.
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or is not a legal representative is not appealable [ Sachdev v. Vidsawati (1), Dumt
Chand v. Arja Nand (2), Venkata Krishna v. Krishna (supra), Ramcharan v. Hira—
nand (3), Kunwarlal Singh v. Sms. - madevi (4) and Bhazwan v Vishwancth (5)].
So also an order refusing to bring on record one as legal representative [ Bhaguan
v. Vishwanath (supra), Kanai v. Pannasash! (6) and Bubulal v. Jugal (7). A party
aggrieved has a remedy of revision to show thar the impugned order is vitiated
by illegality as the Court scted with material irregularity in exercise of its
jurisdiction. So in the present case the order of abatement did not follow any
adjudication that the right to sue does not survive and, as such, there was no
adjudication of the rights of the parties and it did ndt amount to a decree and
no appeal iay. The trial Court acted illegally and with material irregularity in
rejecting the application for substitution made by the applicants without holding
any enquiry. A revision lies against such a perverse order. There could not have
been any abatement unless and until there was adjudication of the rights of the
applicants to be substitvted in place of the original plaintiff. How could there
be abatement when the application for substitution was brought within time and
the applicants, according to the trial Court, were tentatively brought on leﬁord
in place of the original plaintiff.

Now remains the questions to be axswered. The first questicn, according
to us, is a hypothetical question and it dces not arise in the present case. It
has already been held that the order dismissing the suit as having abated does
not amount to a decree as there is no adjudication of the rights of the parties.
Besides, it is a perverse order and there could not have been any abatement when
the application for substitution was filed within the prescribed period of
limitation. Unless an enquiry was Leld the applicants could not have been denied
to be substituted. The present revision is, therefore. competent. Even in cases
where a part of the order is not appealable while the other part of the order is
appealable as a decree and the second part is followed as a necessary consequence
of the first part of the order, normally a revision will not lie because the former
order will merge in the decree, In an appeal preferred against the decree, the first
part of the order is also open to challenge. Under section 115 of the Code
revision can be entertained only if the order is not appealable. Under section
104 appeal is provided against the orders mentionea therein. Under
section 135 save as other wise expressly provided, no appeal shall
lie from any order made by a Court in the exercise of its original or appellate
jurisdiction; but where a*decree is appealed from, any error, defect or irregularity

(1) A 1. R. 1926 Lah. 181. (2) 1. L. R. 37 AllL 272,
(3) A. L, R, 1945 Lab, 295 (FB). (4) L L, R, 1948 Nag. 28€=1_L, R. 1946 Nag. 483,
(5) A. 1. 8. 1953 Nag. 28. (6) A.1. R. 1954 Cal. 588,

(D AL R, 1954 Nag. 254,
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in any order, affecting the decision of the case, may be set forth as a ground of
objection in the memorandum of appeal, In view of this provision, any earlier
order can be challenged in an appeal preferred against the decree but only such
order is not open to challenge in the decree incase where appeal is provided
against the earlier order, under the Code. Such orders have to be challenged
only in appeal preferred under section 104 read with O. 43, R. 1, But the position
is now changed in view of addition of O. 43, R.1A in the Code. In view of this
new provision, such appealable orders are also open to challenge in an appeal
against the decree.

The second wquestion is already answered earlier. Since the impugned
order is a perverse order and the trial Court acted illegally and with material
irregularity in rejecting the application of the applicants for substitution without
holding any enquiry, revision lies, There could not have been any abatement
unless the right of the applicants to be substituted was first adjudicated. It is
settled law that a suit will not abate on the failure to bring all the legal represen-
1atives on record if some of the legal representives are already on record. The
Supreme Court in N. Jayaram Reddi V. Rev. Divnl Officer (1) has held that even
substitution in collateral proceedings would save the suit or appeal frcm being
abated. If all the legal representatives are not impleaded and some are brought
onrecord and if the Court is satisfied that the estate is adequately represented
meaning thereby that the interests of the deceased party are properly represented
before the Court, an action would not abate. One more decision mentioned by the
learned Single Judge is the Division Bench decision in Mathura Prasad v. Parma-
nand (2), in which the learned Single Judge was also a party. That case has no
application to the facts of the present case, There, an appeal was preferred under
0.43, R.1(m) of the Code against the order recording compremise.The order recor-
ding compromise was followed by a decree. A preliminary objection was raised

that since no appeal lay against the compromise decree ufs 96(3) of the Code, the
appeal was not competent. This was rightly negatived by the Division Bench by
holding that when the right of appeal against the order recording compromise has
been specifically provided under O.43, R.1(m), the same right cannot be taken away
because the order was followed by decree. The right is not lost because a decree
has been drawn and it is open to the appellant to show that the order recording
compromise was vitiated by fraud, misrepresentation etc, The same view has been
taken by the Supreme Court in K. C. DoraV. G. Annamenaidu (3) wherein it has
been held that bar to appeal against consent decree ufs 96(3) is based on the
broad principle of estoppel and the order recording compromise is not open
to challenge if it is lawful. The matter has been clarified by adding Rule 1A(2)

e -

(1) A.LLR, 19798 C.1393. (2) A.L R. 1960 M P, (€0,
(3) A.1R, 1974 S.C, 1069,



1984] MADHYA PRADESH SERIES 375
Mitshulal v. Badriprasad, 1980

to Order 43 that such an order is open to challenge in appeal.

The questions are answered accordingly,
OPINION

PeR S, S. SHARMA J.—I regret my inability to agree. The application
dated 27-11-1973 submitted by the present five applicants for being substituted
as legal reprsentatives of deceased plaintiff Parmabai on the strength of the Jast
wills executed in their favour, was opposed by non-applicant defendants. The
Additional District Judge by order dated 31-8-1974 had framed some issues on
which he was to hold an inquiry regarding that application for substitution.
Some witnesses had also been summoned. Thereafter, on 11.8.1975, the trial
Judge passed a long order observing that the trial of the suit cannot be con=
tinued and if the claim of the applicants under the wills is chailenged that could
as well be decided in the trial of the suit. He further observed:

“eqa miygFAw TY W FRAY @A F oeq ¥ gHIR A 9@ qIF
qT AT Q. AT, fIFIS 9T AIFT a7 a7 wIA IA9 AN
guar g g 1’

He, therefore, allowed the application of the petitioners for being substituted as
legal representatives and directed to amend the cause title accordingly. Yet
another direction given was that in the body of the plaint there is no need for
any amendment, but a paragraph be added stating as to in what manner and to
what extent the applicants are entitled to continue the suit and to get the relief
prayed for. Accordingly, the holding of inquiry on the questions as were framed
was abandoned. In pursuance of the aforesaid order the applicants submitted an
application (I. A. No. 8 dated 18.8.1975) for amending the plaint. This applica-
tion was allowed on the same day as not opposed. The amendment was
iforporated in the plaint. It may be mentioned that the cause title of the plaint
had also been corrected by substituting the applicants as legal representatives of
deceased-plaintiff Parmabai.

On 28-1-1976, Smt. Gendabai who admittedly is the daughter of
deceased plaintiff Parmabai, filed an application for being brought on 1ecord as
the sole legal representative of Parmabai. In that applicatior ste also challer ged
the present applicants being the legal representatives of deceased Parmabai.- That
application was supported by an affidavit. The defendants opposed this appli=
cation of Gendabai. The present applicants while admitting Gendabai to be the
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daughter of Parmabai, alleged that since the will was only in their favour, they
alone had submitted an application for being substituted as legal representatives.
They all the same conceded that Parmabai be added as a party to the. suit, and
so far as the defendants are concerned, they as also Gendabai opposed their
claim over the suit property. It was further mentioned that as and whea the
question of will arises between them and Gendabai, they would get it setted]l by
filing a separate suit.

On 30.1.1976, the trial Judge framed certain questions on which accor=
ding to him the parties would be required to address the Court, On that day it
also was brought to the notice of the Court that Parmabai h.d a son also from
another husband. He, therefore, directed that any of the 1hree parties, namely,
the plaintiffs, defendants or Gendabai may furnish the name and address of that
son of Parmabai. It appears that the said son could npeither be traced nor could
for that reason any summons be issued to him. The trial Judge, therefore, heard
the parties and passed the impugned order,

In the impugned order the trial Court considered the following
-questions:—

(A) In view of the fact that Gendabai has a claim adverse to the five
Jegal representatives already brought on record, whether her
application under Order 22, Rule 3,C.P.C., made considerably
beyond 90 days from deceased-plaintiff Parmabai’s death, is not
time barred under Article 120?

(B)  Whether two sets of persons with conflicting claims can continue
or be placed on record as plaintiffs ?

(C) In view of the fact that the basic question was that of succession
to the right, title and property of an absolute owner, deceased
Parmabai as the pro positus, whether the non-inclusion
of Gendabai and Parmabai’s oné son from her previous husband
(as conceded by the five legal representatives vide order sheet
dated 30.1.1976) even up till now does not cause the abatement
of the suit ?

The trial Judge on point No. (A) held the application of Gendabai to
be time barred. On point No. (B} he held that if Gendabai was brought on
record as one of the legal representatives there would be two sets of plaintiffs
with conflicting claims. Such a position was held by him to bs not permissible.
While dealing with point No. (C), the trial Judge firstly observed: that ‘now,
the question faced by the Court is whether the five legal representative-legatees
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can lawfully represent the estate of the deceased-plaintiff, Parmabai.
Admittedly, the deceased had a daughter, Gendabai. Moreover, she had also
feft a son from her previous husband vide order sheet dated 30.1.1976. She
allegedly got her next husband’s property by gift in absolute rights. When
succession to her opens, her son or sons from any of her husbands (irrespective
of the fact whether she got the property in gift from one or the other husband)
would be entitled to inherit from her, because Section 15(1)(a) of the Hindu
" Succession Act, 1956 does not make any such distinction.” He then went on to
say that ‘‘then the position on record is that there were a son and a daughter of
Parmabai who did not apply or were not brought on record as Parmabai's
legal representatives within the prescribed limitation. If they are beld to be
necessary parties, the suit would be treated as abated under Order 22, Rule 3(2),
C.P.C.” According to the Court below the will was challenged by the defendants
as well as by Gendabai and so in such acase the question regarding Will
attracts all the procedural rules of the Civil Procedure Code. He in that
behalf took into account sections 278 and 295 of the Indian Succession Act,
1925, Thus according to him if the propounder omits to disclose the near
relations or heirs of the testator who take the position of the defendants, the
result would be non-inclusion of necessary parties. On these reasonings he
held that. <*In the result, the suit deserves to be dismissed for not impleading
necessary parties within the prescribed period of limitation. It is axiomatic
“that a suit cannot proceed in absence of a necessary party. That the suit abates
“would be another incident of the situation.”

The oEEra.tive part of the order was as follows:

«In the result the application (1.A. No. 15) of Gendabai under Order
22, Rule 3, C. P. C. is dismissed as time barred and also as
untenable because of the intfoduction of a triangular contest,

Next the suit is held to have abated under Order 22, Rule 3(2), C.P.C.
or is unfit to proceed for failure to bring on record the two legal
representatives, a son and a daughter of the deceased plain-
tiff Parmabai within the period of limitation. The said two legal
representatives were in addition to the necessary parties, may
be, defendants to the suit.

The suit having abated shall be consigned to the record. The legal
representative-legatees shall bear their own costs and shall
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pay those of the defendants, Counsel’s fee Rs. 300/~ on either
side, if certified”’.

When the matter was heard by the learned Chief Justice, he was of
the opinion that **whatever phrasiologv the Court may have employed, the
effect of the operative part of its order is that the suit stands dismissed and
nothing has remained to be done. It is not as if on the happening of some
event, the Court will call back the record for proceeding further with the suit.

. 8o far as that Court is concerned, it has finally disposed of it. The final order

is, therefore, decree, because in the present context the expression *“consigned
to the record” is as effective asthat ‘the suit is dismissed.”” He forther
observed that on the authority of the Division Bench of this Court in Puru-
shottamdas Sakalchand v. Devkaran Kesheojl & others (1) <‘the final order
disposing of the suit is appealable as a decsee. If a final decree has not been
framed, the aggrieved party, who desires 1o appeal may take recourse to the.
procedure prescribed in Jagat Dhish v. Jawaharlal Bhargava (2).”

On behalf of the petitioners an argument was advanced that the
impugned order of the trial Court was a composite ope as by that order it was
first held. that the suit is abated because of non-bringing on record the two
legal representatives of the deceased-plaintiff and by the same order it has also
disposed of the suit. Relying on the decision in Kanatial Mitra v. Pannasoshi
Mitra (3), it was urged that the plaintiff has a right to come up in revision
from the first part of the order whereby the trial Court has held that the suit
has abated notwithstanding that the latter part of the order may amount to
a decree. It was in these circumstances that the two questions were referred
to a larger Bench.

In my opinion we are not concerned with the legality or propriety of
the order passed by the Additional District Judge. The application under
Order 22, Rule 3 of the Code of Civil Procedure (hereinafter referred to as ¢the
Code’) that was filed by the applicants, in view of the facts stated above, had
been allowed by the trial Court, This order obviously was under Order 22,
Rule § of the Code, which contemplates that where a question arises as to
whether any person is or not the legal representative of a deceased plaintiff
or a deceased defendant, such question shall be determined by the Court.
After substitution of the applicants in place of deceased Parmabai, the suit
had proceeded and it was long thereafter that Gendsbai had submitted an

(1) A. L. R. 1939 Nag 39. €2) A1, R. 19618S.C. 832.
(3) A. L. R, 1954 Cal, 588.

—~—
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application. That application was admittedly barred by limitation. It was not
an application under Rule 9 of Order 22 of the Code. Admittedly, the impugned
order was not appealable under Order 43, Rule 1{k) of the Code.

Brother C. P. Sen, ). in paragraph 9 of the order observed that—*Even
in cases where a part of the order is not appealable while the other part of
the order is appealable as a decree and the second part is followed as a necessary
consequence of the first part of the order, normally a revision will not lie
because the former order will merge in the decree,”” There is no difficulty when
the order merely decides whether a person is or is not a legal representative, as
such the order is admittedly not appealablée. Admittedly the impugned order,
unless it is not covered under Order 43, Rule 1 of the Code, could be appealable
only if it amounts to a decree as defined in the Code. In ultimate analysis
the question that has to be considered is whether against the impugned order
as it is, the present revision is competent.

In Purushottamdas Sakalchand v. Devkaran Kesheofi & others (1), the
observation about there being ample authority for the view that an order that
a suit abates is appealable as a decree has to be read in the context of the facis
of that of case as also of the decisions as have been referred to therein. It is
clear from the observations in that decision that “‘there is no doubt that the
order bhas conclusively determined the rights of the plaintiff...*”". Thus it is on
the direction of the order in question in that decision that their Lordships
construed to mean it as a decree.

As held in Niranjon Nath v. Hussaln (2) when a Court passes a purely
formal order recognising the abatement which is a fait accompli such an order,
though virtually disposing of the suit, does not adjudicate upon any rights and
cannot be treated as a decree. However, if, on the other hand, the order of
abatement is the result of an adjudication upon the rights of the parties with
respect to a matter in controversy, and is not passed upon an application for
the revival of the suit made under Order 22, Rule 9 of the Code, it amounts to
a decree and is appealable as such.

A Full Bench of the Madras High Court in Venkata Krishna Reddt
-and others v. Krishna Reddi (3), he had also considered a similar question. The
question before the Full Bench was—<*Whether an appeal lies against an order
refusing an application of a person to be brought on record as the legal repre-
sentative of a deceased plaintiff on the objection of the defendant when there

™ Snm—

(1) A_ 1. B, 1939 Nag. 39. (2) A.L.R. 1916 Lab, 245,
) A 1. R, 1926 Mad, 586.

——
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is no rival claimant for being brought on the record as his legal representatives.””
The applicant in this case prayed for being brought on record on the ground
that he was the legatee of the deceased-plaintiff and took under her will the
properties in the suit. The District Munsif passed an order saying—¢Subject to
the proof of the genuineness of the Will, the petitioner may be brought on
record as the operation and validity of the will turns upon the findings of the
first issue. On an inquiry about the genuineness of the will, the District Munsif
held that the Will was not genuine and as a consequence the provisional order
about his having been brought on record fell to the ground" The Full Bench
answered the gquestion as follows :—

For these reasons we are of the opinion that we should answer this
reference by saying that no appeal lies against the order in this
case; but we give no expression of opinion as to what would be
the consequence if the petitioner appeals against the actual order
of abatement or dismissal’’.

I may here point out that in the instant case as a consequence of the different
reasonings given by the trial Judge, the suit has not only been held to bave abated
but has even teen consigned to the record room, which learned Chief Justice has
rightly construed to mean dismissal of the suit.

This decision in Venkatakrishna Reddi’s case (supra) was considered
by a Full Bench of the Lahore High Court in Ramcharan Das v. Hiranand (1),
Tt was observed therein that the order of the trial Judge rejecting the applica~
tion on the ground that the applicant was not proved to be the legal
representative of the deceased, was not open to an appeal. There could be no
appeal unless a decision under Order 22, Rule 3 of the Code could be held to
amount to a decree and appealable as such. The learned Judges negatived the
contention that the said order amounts to a decree. One of the reasons given
was that although the trial Judge did mention about the non-surviving of the
right to sve as a ground for disallowing the application under Order 22, Rule 2,
but he did not record an order abating the suit on that ground and so in the
absence of such an order, it cannot be said that there was in existence a decree
from which an appeal could be filed. While referring to the Full Bench
decision in Venkatakrishna Reddi’s case (supra) their Lordships observed
that the language as has been reproduced by them visualises the necessity of an
actual order of abatement or dismissal in order to give rise to a possible right
of appeal.

(1) A, L. B, 1945 Lah. 298.
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That such a distinction is to be drawn while considering the question
about the remedy against this order is further clear from a decision cf this Court
in Babulal v. Jugalkishore and others (1). In this case Babulal’'s application for
being substituted in appeal in place of deceased Kaluram was rejected. Tlhere
were three such appeals. Agaiost such an order, separate appeals were filed.
An objection was raised that there is no provision in law whereunder
an order refusing to bring on record a person as a le3al representative of
a deceased party cannot be appealed from. The orders acdmittedly were not
appealable under Order 43 of the Code. The contention-that the consequence of
this rejection of this application for substitution was abatement of the appeal and
80 ‘‘the order must be deemed to be an order of abatement and so appealable
as a decree,’” was negatived. The reasoning given was ‘‘whether an order of -
abatement is appealable as a decree or notis to my mind not relevant to the
present case, because the present appeals are not against an order of abatement,
but against a different kind of order altogether. [t may be that as a consequence
of that order, abatement has taken place, but that is entirely a different
matter,”

In Dumi Chand v. Arjs Nand and others (2), also a similar distinction
was drawn in that case, during the pendency of the appeal the plaintiff-appellant
died leaving a widow. One Dumi Chand claiming himself to be the adopted
son and the legatee of the deceased-appellant applied to be substituted in the
appeal in place of the original plaintiff. That application was dismissed on
merits. The appeal was preferred by Dumi Chand against that order. The
Learned Judges constituting the Division Bench up-held the objection that the
appeal was not maintainable as neither the order amounted to a decree nor was
the order passed either under Rule' 9 or Rule 10 of Order 22 of the Code. The
Court had not passed any order abating or dismissing the appeal. Their Lordships
also observed that—*It may also be possible to appeal against the order of the
Court, whea passed, dismissing the suit as having abated.”

The Full Bench of the Travancore-Cochin High Court in Afpappar
Pillal Keshava Pillai v. Kesavaru Jathavatharu Shottarhits end otkers (3) bad
examined the question of abatement for purpcses of limitation under Art. 182
of the Indian Limitation Act (since repealed). It was in that context that it was
laid down that the effect of these provisions is only that the abatement takes
place by operation of law and does not depend upon any order of the Court,
However, in view of the language of Article 182 of the Indian Limitation Act,
it was laid down that the preponderance of judicial opinion istin favour of the

—

(1) A L R. 1954 Nag. 254, 2) LL.R.37 Al 272,
t3h A. L B. 1953 T. C. 545.
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view that when the Appellate Court passes an order daclaring that
the appeal has abated and dismissing. the appea! on that ground
it is the fdnar order coming under clause 2, columa lil, Article 182 and
that the pesriod of limitation for the execution of the decree in the case
commences from the date of that order. On the question whether the dismissal
of the appeal on the ground of its having abated, if amounts to a decree the
learned judges observed that a declaration that the suit or appeal is abated which
abatement is the direct result of the default in the matter of taking the necessary
steps to bring on the rexord the legal representatives of the deceased party
cannot also amount to an' formal expression of adjudication conclusively
determining the rights of the parties with regard to all or any of the matters in
controversy in the suit. In cases coming under these categories the decree under
appeal remains intact and it is the only decree that is capable of being put into
execution.

In Brij Jivas Lal & another v. Shyamlal & others (1), Waanchoo J,
(as he then was) after referring to the different decisions observed as
follows :—

«¢A perusal of these four cases suows that they are clearly distinguishable
from the case before me. The main point of distinction is that
in the present case. there were other plaintiffs besides the plaintiff
who had died and the Court whea it held that the suit had
abated. definitely decided the question that on the death of one
plaintiff and the failure to bring his heirs on the record, the
eniire suit had abated. I do not think that it can be said thLat

_ these four cases lav down that whenever there is an abatement

*" for any reason and under any circumstances there can be no

appeal because O. 43, Rule I, Civil P. C. does not provide an

appeal from such an order. Nor can it be said that these cases

e lav down that no order declaring that a suit had abated can
: ever have the force of a decree. It seems to me, therefore, that
wherein an order, to the effect that the suit had abated in its

entirety, amounts to an adiudication of the rights of the
remaitiag plaintiffs as in the present case, it will amount to a

de:ree which would be appealable under S. 96, Civil P. . Tkat

such a distinction exists will be clear from the trend of anthorities

of other High Coorts which are of a date later than that of

the decision in Mot! Lal v. Bishambhar Nath (2). In Rejs Rampal

Singh v. Ab.wi Hemid (3), a Full Bench of the then Chief Court

Y

T AlL H1=A_ L R 1925 Al 431,
(1) ALR. 1950 Al 57. @WLLLR &
M A LA 1928 Osdh, 362 (F.B)=L L. R. 3 Luck @3
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held that where on the death of a plaintiff his heir applied under
the provisions of O. 22, R. 3, CivilP. C., to be entered as a
lega! representatives of the ceceased and to continue the suit
aud the Court, while recognising him to be the legal representa
tive of the deceased, arrived at the conclusion that the right to
sue had come to an end with the death of the deceased and
~ decided under the provisions ¢” O, 22, R. 1 Civil P. C. that the
suit had abated, the decision was a final adjudication which
determined the matter in regard to the ccntroversy in suit and
the order giving effect to this decision was a decree within
the meaning of S. 2(2), Civil C. P. and an appeal lay

.

against it

His Lordship also referred to the Full Bench decision is Kemchkarcndas's case
(supra) and in Niranjanmath's case (supra), after referring to these two decisions
his Lordship laid down as follows: —

‘It seems to me that the distinction drawn in these cases is a very real
one and should be drawn In the first three cases ¢f the Court,
which are the only ones really dealing with the question of
abatement, this point whether a distinction skould be drawn
between those cases of abatement where it 1s due to  the fajlure
of the heirs being brought on the record within the period
allowed by law or due to the Court deciding that a particular
applicant is not the lezal representative. and 1hote cases where
the abaument is doe to the Court deciding tkat the right to
suc éoes nct survive was not considered. In the latter class of
cases. there is to my mind a decree meaniog thereby a formal
adjudication which conclusively determines the rights of the
parties with regard to all or any of the mattess in controversy
in the suit. The present casz falls under the latter category

- while the three cases of this Court referred to earlier are
apparently of the former type and, therefore, the order passed
by the Munsif dismissing the suit amounted to a decree and was
appealable.””

Dixit J, (as he thea was) in 4rjus and others v. Baleant (1) bad placed reliasce
oa this Allahabac decision.

> In Raddula! Bkwma. & others v. Makabirprasaa (2), V.R. Ses J, beld

(DA LR, 1954 3.8 45, QA LK 1951 Naz 269
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" that—*where the court rejects the application for making the preliminary decree
in a mortgage suit final on the ground that one of the plaintiffs having died
before the preliminary decree and his legal representative not having been
brought on the record the whole suit abates, the rejection amounts to a decree
and no revision is tenable as an appeal lies.

A Full Bench of the Oudh Court in Rampal Singh v. Abdul Hamid (1),
held that the ‘‘right to sue not surviving was an adjudication which conclusively
determined the legal representative’s right in regard to a matter in controversy
in the suit and was, therefore, a decree and was appealable”. Wazir Hussain J.,
in a separate, but concurring order also observed that—‘‘Matters in
controversy in the suit are not merely matters which arise on . the
face of the plaint, as at first present, They may include matters which
are of vital importance between the parties, but which may come to arise and
in respect of which the parties may be at‘controversy at a subsequent stage of a
suit, and the question as to whether a right to sue survives or not within the
meaning of Rule 1, Order 22, Civil P. C., is to my mind such a matter.”

The general consensus of the judicial opinioh as is clear from the
different decisions, referred to above, is that an order passed under Order 22,
Rule 5 of the Code is not a decree and so no appeal would lie against such an
order. Tt also is clear that the abatement of a suit or an appeal, being the
automatic consequence of the failure of the legal representatives being brought
on record within the period of limitation and no formal order beisg necessary,
an abatement on .that count will not amount to a decree, there being no
_adjudication of the rights of the parties. The abatement of a suit or an appeal
on the ground of right to sue not surviving has been taken as amounting to
a decree.

Learned Additional District Judge while deciding point No. C*
considered the question whether the five applicants who had been brought on
record could lawfully represent the estate of the deceased plaintiff, Parmabai.
From the reasons given by him while dealing with this question, it is implioit
that his conclusion was that the applicants cannot -represent the estate of the
deceased. This further finds support from the fact that he held the suit to be
abated under Order 22, Rule 3(2) of the Code or that it is unfit to proceed for
failure to bring on record two legal representatives, a son and a daughter of
deceased plaintiff within the period of limitation. He in addition, held them
to be necessary party, may be as defendants, According to him on Parmabai’s

(13 A.l. R. 1928 Oudh 362.
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death, her son or sons from aoy of her husbands would be entitled to inherit
from her, It is further clear from the impugned order that so far as the abatement
was concerned, it was in the circumstances neither automatie nor a formal
expression recognisiog abatement. The facts do not at all indicate that abatement

plaintiff to file the suit for the relief as have beea prayed for, on the basis of
the alleged wills executed in their favour. I respectfully agree with the observa-
tions made by Wazir Hassain J., in his concurring order in Rampal Singh’s case
(supra) to the effect that the ‘‘Matters in controversy in the suit” may also
include matters which are of vital importance between the parties and which
may come to arise and in’ respect of-which the parties may be at controversy
at a subsequent stage of the suit, and the question as to whether a right to sue
survives or not within the meaning of Rule 1, Order 22, C.P.C., is such a matter.
They are not merely matters which arise on the face of the plaint, In my
opinion, therefore, most of the questions tbat have been dealt with by the
Additional District Judge are very well covered within the meaning of the words
“+¢Matters in controversy in the suit,”

As a general rule, the legal representatives jhave to be brought on
record and if any of them refuses to join as plaintiff or appellant, he could be
impleaded as a defendant or a respondent. Their Lordships of the Supreme
Court have in series of cases laid down jthat where the plaintiff or the appellant
after diligent and bona-fide inquiry ascertains as to who are the legal representa-
tives of a deceased defendant or a respondent and brings them on record, there
is sufficient representation of the estate of the deceased and there will be no
abatement of the suit or appeal unless there is fraud or collusion. Dayaram v.
Shamsundari (1); Ramdas v. Deputy Director of Consolldation (2); Mohammad
Sulaiman Saheb v. Mohd. Ismail Saheb (3) and Dolal Maliko v. Krushna Chandra
Patnik (4). In Dolal Malike’s case (supra) their Lordships had approved of the
decision in Muhammad Zafaryab Khanv. Abdul Rezzac Khan & others (5). It
was held that when by an order which has become final, a certain person’s pame
which has been brought on record in an appeal as the legal representative of the
deceased appellant, it is not open to the respondent to urge that the appeal has
abated, because some other heirs have been left out.

Rightly or wrongly the rights of the applicants with regard to the suit
property stand adjudicated. The matter could be examined from yet another

i,

() A. 1. R, 1965 S. C. 1049, (2) A. L. R. 1971 S, C, 673,
(A1, R. 1966 S. C. 792. (4) A, I. R, 1967 8.C, 49,
(5) A. 1. R. 1928 All, 532.
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point of view. The effect of the impugned order if not set aside would be that
the applicants shall not be entitled to bring a fresh suit on the same cause of
action, and some of the findings may even operate as res-judicata between the
parties. .

Learned Chief Justice in his referring order, rightly felt that the final
order is a decree. It would not be correct to say that only the orders wherein
the Court finds that the right to sue does not survive would amount to a decree
and in no other case. There may be other such orders also which may well be
covered within the meaning of the word ‘“decree’’. The observations of the
Allahabad High Court'in Dumichand’s case (supra) of the Madras High Court
in Veokata Krishna's case (supra) and of Lahore High Court in Remcharandos’s
case (supra) also indicate that the actual order of abatement or dismissal can
give rise to a right of appeal. In my opinion, the case in hand is of a type
wherein in view of the order of abatement and dismissal an appeal would lie,
In view of the facts as they are and the order of the Additional District Judge, I
would answer the questions as follows:—

(1) Where one part of the order is not appealable, while the other part
of the same is appealable as a decree, but the same is followed
as a necessary consequence of the former part of the order, no
revision would lie from the former part.

(2) Where it is held that by reason of some of the legal representatives
of the deceased having not been brought on record, the suit
cannot proceed and stands abated, no revision would lie from
such an order, if in the latter part of the same order the suit is.
dismissed or is consigned to the record.

Reference answered accordingly..
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STRAW PRODUCTS LTD., BHOPAL and another, Petitioners*
\4

ASSISTANT COLLECTOR OF CENTRAL EXCISE, BHOPAL and another,
Respondents.

“Central Excise Rules, 1944— Rule—8—NotificarionNo. 46/83, as emended by
Notification No. 133/83 1ssued 1hereunder by Central Govt. presciibing
* concessional rate of Excise duty om manufacture of paper— Petitfoners
runring paper Mfil in Rayagada with plaint attached for manufacturing
bamboo and wood pulp and another paper mill at Bhopal using pulp for
manufacture of paper— Production of paper from both the mulls has to be
added up for declding question of benefit of concessional rote of the Miil

at Bhopal using unconventional raw materfal.

The petitioner No. 1 is running a paper mill with a plant attached for
“making bamboo and wood pulp which isa conventional raw material for
manufacturing paper at Rayagada and has also a paper mill at Bhopal which
-does not have a plant attached for making bamboo or wood pulp and it manu-
factures paper out of pulp. The petitioners claimed concessional rate of duty
under Notification No. 46/83, as amended by Notification No. 133/83 issued by
the Central Govt. in exerciss of its powers under Rule 8 of the Central Excise
Rules, 1944 framed under the Central Excise and Salt Act, 1944 alleging that
the total quantity of clearance of all varieties of paper manufaciured out of
unconventional raw material alone are to be added vp and not the total quantity
of clearance of all varieties of paper manufactured from its factory at Rayagada
from conventional raw material which is to be excluded under the proviso to this
-notification.

HELD:- The concessional rates are claimable provided the factory (1)

~does not have a plant attached thereto for making bamboo or wood pulp and
(if) manufactures paper out of pulp and in addition that the total clearance are

within the prescribed limit. Bhopal factory can claim concessional rate because

it does not have a plant attached for making bamboo or wood pulp and it

manufactures paper out of pulp concessional rate is not available to the

—

AL P, No. 1497 of 1983,
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factory at Rayagada as it bas a plant attached for making bamboo and wood
pulp. However, for computing the total quantity of clearance of all varieties
of paper in the preceding financial year, the production of both the factories
has te be added up as is clear from the notification in question. The respondent
No. 1 was therefore, right in holding that as the petitioner No. 1 did not include
the clearance effected from its factory at Rayagada to the clearance of the paper
manufactured at Bhopal, the eligibility for granting exemption under the revised
notification does not arise and the petitioner No. 1 is liable to pay excise duty
at the rate already prescribed under the Schedule and not as per the revised
notification. ’

W.T. Commr., A.P. v. Court of Wards, Paigah (1); relied on.

Y. S. Dharmadhikari for the petitioners.
A. M. Mathur and A, P. Tare for the respondents.

Cur, adv. vult,
ORDER

: The Order of  the Court was delivered by
C. P. SeN, J.—This is a petition under Article 226 of the Constitution challeng~
ing the order of the Assistant Collector, " Central Excise, dated 17-5-1983
rejecting the revised classification list of the petitioner whereby payment of
Excise duty was claimed on manufacture of paper under Notification No. 46,83
as amended by Notification No. 153/83.

The petitioner no. 1 is a public Limited Company having 1ts registered
office at Jaykaypur, Rayagada, District Roraput in the State of Orissa where it
is running a paper mill with a plant attached for making bamboo and wood pulp
which is a conventional raw material for manufacturing paper. The petitioner
no. 1 has also a paper mill at Chola Road, Bhopal, in the State of M, P. and
is manufacturing straw board, paper board and kraft paper using not less than
50 per cent by weight of pulp made out of bagasse, jute stalks, cereal straw,
elephant grass and waste paper which are unconventional raw material for
manufacturing paper. In the Bhopal factory the total clearance of kraft paper
during the finauncial year ending 31st March 1983 was 6329.21 metric topnes.

_Paper and paper board are liable to excise duty under the first schedulets

(1) A. L R. 1977 8. C.'113.
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Central Excise and Salt Act, 1944, under seciion 3 thereof. Under Rule § of
Central Excise Rules, 1944, framed under the Act, the Central Government is
authorised to exempt whole or any part of duty leviable on such gocds as may
be notified from time to time. By Notification No. 12877, dated 18-6-1977
certain concessional rate of duty was prescribed for certain small paper mills
manufacturing paper using at least 50 per cent of unconventional raw materials.
This was modified by Notification No. 46/83 dated, 1-3-1983 by substituting
actual clearance during the preceding financial year in place of annual capacity
to manufacture paper and paper board. This was further modified by Notifica-
tion No. 133/83 dated 27-4-19383 by giving concession dependent on the annual
clearance of paper manufactured instead of paper and paper board manufacture
as per earlier notifications. Since the petitioner no. 1 is claiming concession under
item no. 2 of the revised notification as the annual clearance of kraft paper is
below 7500 metric tonnes, the same is quoted hereunder for ready reference : —

“In exercise of the powers conferred by sub-rule (1) of rule 8 of the
Central Excise Rules, 1944, in supersession of the mnotification
of the Government of India, in the Depariment of Revenue and
Banking No. 128/77 - Central Excises, dated the 15th Jure 1977,
the Central Government bereby exempts paper of the de:cription
specified in column (1) of the Table annexed hereto, falling
under sub-item (1) of Item No. 17 of the First Schedule to the
Central Excises and Salt Act, 1944 (1 0of 1944), and containing
not less than fifty per cent by weight of pulp made from bagasse,
jute stalks, cereal straw, elephant grass (Imperata Cylindrica),
mesta (Kenal) or waste paper, cleared for home consumption
on or after the 1st day of April, in any financial year, from so
much of the duty of excise leviable thereon under the :aid Act
at the rate specified in the said first Schedule as is in excess of
the ambunt calculated at the rates specified in the corresponding
entry in column (2) of the said Table, subject to the conditions
specified therein.

Description. . Rates.
Paper, other than paper boards L
cigerette tissue, glassing proof -
paper, coated )
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paper (including waxed paper)- (i) Rs. 900 per metric
and paper of a substance not tonne, provided that
exceeding 25 grammes per the total quantity of
square metre. clearances, of all

varicties of paper.

(other than paper boards) in the preceding
financial year, by or on behalf of a manu-
facturer, from one “or more "actories, or from
a factory, by or on behalf of ome or more
manufacturers, exceeded 3,000 metric tonnes
but did not exceed 7,500 metric tonnes.

[6i7) PO

Provided that the factory

(i) doesuot have a plant attached thereto for
making bomboo or wood pulp; and

(ii) manufactures paper out of pulp.”

Under the revised notification different concessional rates have been
prescribed depending upon the quantitv of clearance of all varieties of paper
in the preceding financial year from one orymore factories of a manufacturer.
Rate of Rs. 560/— per metric tonne is provided’¢when the total quantity of
clearance is 3700 metric tonnes, Rs. 900/- per metric tonne if the clearance is
between 3000 to 7500 metric topnes and Rs. 1120 per metric tonne if the
clearance is 7500 to 16500 metric itonnes. The petitioners are claiming conce§—
sioual rate at item no. 2. It is not disputed that if the annual clearance of their
paper mill at Jaykavpur, Rayagada in Orissa is alsojadded to the clearance of
the papet manufacture in their mill at Bhopal, then jthe pctitioner.s. would oot
be entitled to concessional rate under any of these items. The petitioners would
be entitled to claim concessional rate at item no. 2 only if the f,learanee of
all varieties of paper manufactured at Bhopal only is considered. It is also npt
disputed that if the manufacturer has more thau one fsctor‘y the total quantity
of clearance of all varicties of “paper from. all its factor'xcs ha\.fe to be taken
together in order to consider whether any of its factory is ex‘mtled to any
concessional rate. The petitioners’ case is that the total quantity of clearance
of all varieties of paper manufactured out of unconventional raw materia_l a‘alone
are to be added up and not the total quantity of clearance of all varieties of
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paper manufactured from its factory at Rayagada from conventional raw
material which is to be excluded under the proviso to this notification. Since
the petitioners follow self removal procedure uncer Chapter VII-A of the
Central Excise Rules, they submitted a revised classification list of 3/83, dated
30th Aoril 1983 claiming concessional rate of excise duty at Rs. 900/- per
metric topne plus 5 per cent special excise duty and cess in respect of kraft
paper manufactured by its mill at Bhopal and excluding the paper manufactured
by its mill at Rayagada. The Superintendent of Central Excise, Bhopal,
returned the said classification pointing out that the petitioners are entitled
1o claim concessional rate only if the total quantity of clearance of al} varieties
of paper manufactured by their factories at Bhopal and Rayagada was less than
7500 metric tonnes. So the petitioners were directed by letter dated 3.5.1983
to give particulars of tota] clearance of all varieties of paper manufactured at
Rayagada. However, the petitioners did not furnish the necessary information
regarding total quantity of clearance of all Evarieties of paper manufactured at
Rayagada and again resubmitted the said clagsification list of 3/83 claiming
payment of duty at concessional rate. By crder dated 17.5.1983 the Assistant
Collector of Centra! Excise, respondent no. 1, rejected the claim of the peu-
tioner no. 1 holding that since the petitioner no. 1 did not iaclude the
clearance effected from jts factory at Rayasgada to the clearance of the paper
manufactured at Bhopal, the eligibility for granting exemption under the
revised notification does not arise and the petitioner No. 1 is liable to pay
excise duty at the rate already prescribed under the; schedule ard not as per
the revised unotification. Aggrieved by this order, the present petition has been
filed saying that the alternative remedy of appeal isnot adequate since there
is question of interpretation of the notification 1n question.

According to the return filed by the respondents, the petitioner no. 1
is entitled to concessional rate for the paper manufactured at its Bhepal mill
if the total quantity of clearance of all varieties of papsr manufactured from
both their mills do not exceed 750U metric tonpes per annum. But as the
total quantity so maaufactured exceeded 16500 metric tonnes, the petitioner
no. 1 is not entitled to any concessional rate of payment of excise duty. The
concessions were extended to give encouragement to small units manufacturing
paper from unconventional raw material. So such a concession could not be
available to big wunits like the petitioner no. 1 who has got more than one
factory. Under the proviso to revised gnotification, the petitioner no. I's
factory at Bhopal alone could claim concessional rate and not its factory at
Rayagada since in that factory there is a plant attached for making bomboo
and wood pulp, but the paper manufactured at Rayagada has to be added up
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to the paper manufactured at Bhopal for deciding whether tte petitioner No.
I's factory at Bhopal is ‘entitled to the concessional rate. There is an appeal
provided against the impugned order of the Assistant Collector and the petition
should be thrown out on this count alone. There-is no question of interpreta-
tion invoived in the present case and there is no ambiguity in the notification.
The petition is misconceived and is liable to be dismissed with costs.

Having heard counsel for the patties, we are of the opinion that there
is no merit in this petition. There is no ambiguity in the notification ia
question and the same cannot be read in the manner suggested by the petitioners.
The petitioners do not dispute that total quantity of clearance of all verieties
of paper manufactured from one or more factories of a manufacturer has to
be taken into consideration while deciding whether concessiona) rate is
available or not, but their case is that since the factory at Rayagada has a plant
attached for mapufacturing hamboo and wood pulp the quantity of papes
manufactured in that factory has to be excluded altogether because that factory
is not entitled to claim any concession under the proviso to the notification.
We are unable to accept this contention. The coqcessional rates are claimable
provided the factory (i) does not have a plant attached thereto for making
pamboo or wood pulp and (ii) manufactures paper out of pulp. The concessional
sates under the revised potification can be claimed provided these two
conditions are also fulfilled in addition that the total clearances are within
the prescribed limit. This means that the Bhopal factory can claim concessional
rate because it does not have a plant attached for making bamboo or wood
pulp .and it manufactures paper out. of pulp. The concessional rate is not
available to its factory at Rayagada as it has a plant attached for making
bamboo and wood pulp. However, for computing the total quantity of
clearance of all varieties of paper in the preceding financial year, the production
of both the factories has to be added up as is clear from the notification in
qusstion. There is no ambiguity and from the ;plain reading of the revised
notification it is clear that the production of paper from both the factories
have to be added up for deciding whether concessional rate is to bz‘: given to
the petitioner mo. 1's factory at Bhopal. Therefore, there is no justification
for construing the notification as suggested by the petitioners as there is 1o
ambiguity in the notification in question. So there is no question of f:onstrunn.g
the notification liberally in favour of the petitioners and if the notification is
construed in the manner suggested by the petitioners it will be causing violence
to the language used. The Supreme Court in W.T. Commr., 4. P. v. Court
of Wa-ds, Paigah (1) held as under:—

—

(1) A. L R.1977 5. C 113.

*
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“‘The object of the Wealth Taz Aect is to tax surplus wealth. It is clear
that Al land is not excluded from the definition of assets. It is
only ¢agricultural land”” which is exempted. Therefore, it is
imperative to give reasonable limits to the scope of the
sagricultural land”, or, in other words, this exemption has to
be necessarily given a more restricted meaning than the very
wide ambit given to it in AIR 1969 Andhra Pradesh 345 (FB).”

If the notification is read as suggested by the petitioners then we have
to add in column 2 after the words “from one or more factories’ the words

“«manufacturing paper from uncoventional raw material’’. In that column no

such words can be added and the words clearances of all varieties of paper
from one or more factories means from all the factories manufacturing paper
are to be taken into consideration whether or not one of the factories is also
manufacturing paper from bamboo and wood pulp. This is also evident from
thespeech delivered by the Finance Minister while presenting the Finance Bil)
in the years 1980 and 83 that the purpose was to give concession to small paper
mills depending upon the quantum of clearances in the financial year. So it is not
correct a8 contended by the petitioners that the concession was given to those
factories which were manufacturing paper from unconventional raw material.

With the result, the petition fails and it is dismissed with costs.
Counsel’s fee Rs. 200/-, if certified. The outstanding security amount be

“vefunded to the petitioners.

Petition dismissed.
LETTERS PATENT APPEAL

Before Mr, Justice Mulye and Mr. Justice Faizanuddin.
31 Oct. 1983
KANHAIYALAL, Appeliant® )
MULLA ABDULf]HUSSAINv.and others, Respondents.

Speclfic Relief Act (I of 1877)— Section 35— Application to rescind contract for

“———

*L. P. A. No. 3 of 1990, arising against the judgment date 2nd February 198", passed
by Hon. Shri Justice H. G. Misbra, in F, A, 30 of 1966.
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sale can be made in the same sult in which decree for speclfic performance

of contract for sale has been passed— Purchaser-defenaant defoulted
in paymens of purchase money when Specific Rellef Act of 1877 was In

force—Application claiming rescission of the contract made vn 10.7.62

before Specific Relief Act, 1963 came (nto force—Such application

malintainable under the Act of 1877— Decree for specific performonce

not fixlng anv time limit for nayment of purchase money—Conitract

should be performed within a reasoncble sime—Civil Procedwe Code,

1908—Order 22, rule 4(4)—Provision appiicable to appeais as well—

Power to exempt can be exercised at any time before dellvery of judgment -
and even after abatement has taken place— Application in writing nos

necessary for such exemption—Effect of exemption fiom substitution

of legal representatives of the deceased on judgment pronounced ugainss

the deceased.

A decree in a suit for specific performance of contract for sale is in
the nature of preliminary decree and the court retains full control over the
matter having power to make any just and mecessary orders and it can also
pass a decree for rescinding the contract under section 35 of the Specific Relief
Act, 1877. Hence, a motion can be made in the same suit in which a decree
for specific performance of the contract for sale is passed, by an applicaticn to
rescind the confract.

Chaturbbuj v. Kalyanjt (1); referred to.
: \

Kurpal Hemraj v. Shamrao (2), Triberi v. Ramratan (3) and Anandilc] v..
Gunendra (4); relied on.

When right of the vendor to have the decree rescinded was dependent
gpon the default of the purchaser in paying the purchase money and the
said default occured when the Specific Relief Act, 1977 was inforce and
reasonable time for the performance of the obligation under the decree had
elapsed particularly when the plaintiff (Vendor) had made an application under
Section 35 of the Specific Relief Act, 1877 or 10.7.62 when the Act of 1877
jtself was inforce while the new Act of 1963 came into force on 1st March 1964,
the application of the plaiatiff (Vendor) under section 35 of the Specific Relief
Act, 1877 for rescission of the contract was maintainable.

(1) A.L.R. 1927 Bom. 239. (2) A. 1. R, 1923 Bom, 211.
(3) A. I, R. 1959 Pat. 460, 4) A.I. R, 1960 Cat. 107.
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H. I. Trust v. Haridas Mundhra (1); relied on.

When no time for payment or deposit is fixed in the decree for specific
performance the law implies a8 reasonable time within which the contract is
“to be performed. Reasonable time depends upon the facts and circumstances of

each case.

. Dinkerraj v. Sukhdayal (2); relied on.

Provisions of Order 22, Rule 4(4) are applicable to appeal as well.
Power to exempt can be exercised at any time before delivery of judgment
" because the opening words “the Court whenever it thioks fit" occurring in
sub-rule (4) of Rule 4 of Order 22 are indicative of the fact that such power
can be exercised at any time before the judgment and even after the abatement
has taken place. No application in writing is required for such exemption as
“there are no words ia the sub-rule to that effect. According to sub~rule (4)
“the Court may exempt from the necessity of substituting the legal representa-
“tives of any defendant or respondent who has failed to file written statement
or who having filed it has failed to appear and contest the suit at the hearing.’
1t also provides that the judgment may, in such case, be pronounced against
the said party who legal representatives have not been brought on record if
the Court has exempted from the necessity of substitution of legal representa—
tives notwithstanding the death of such a party and the judgment so pronounced
shall have the same force and effect as if it has been pronounced before the
death took place.

Nepal Chandra v. Rebati Mohan (3), Janabai Ammai v. €. A. S. Palani
Mudaliar (4) and Mohammad Mustageem v. Aftab Ahmad (5); relied on.

S. L. Garg with R. S. Garg for the appellant.
S.D. Sanghi with N.K. Sanghi for respondent no. 1(c),
M. L. Agarwal for respondents nos. 2 and 4.

’

Cur, adv. vult,

() A. 1. R. 19728.C. 1827. (2) A. 1. R. 1947 Bom. 293,
(3) A.LRL 1979 Gouhati 1. (4) A I, R. 1981 :Mad, 62.
(5) A. L R. 1983 All, 368,
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JUDGMENT

The Judgment of the Court was dehvered by
Faizan Uppin, J.—This appeal under Clause 10 of the Letters Patent has
been directed by the defendant-appellant against the judgment dated 2nd
February, 1980, passed by the learned Single Judge of this Court, in First
Appeal No. 30 of 1966 affirming the judgment and decree dated 30th January,
1965 in Civil Suit No. 5 of 1960, passed by the Additional District Judge,
Maadsaur, in Civil Suit No. 5 of 1960, rescinding the contract for sale of
agricultural land in respect of which a decree dated 29th September 1961
for specific performance of contract was passed by the same Court in the same
Civil Suit No. 5 of 1960. ’

The facts as they emerge out of this appeal are that late Mulla Abdul
Hussain by an agreement dated 25¢th May, 1958, had contracted to sell his
agricultural land to defendant-appellant Kanhaiyalal, of Khata No. 16
comprising an area of 12.92 acres, situated in village Garoth, district Mardsaur
together with well entries, standing thereon for a comsideration of Rs. 20,000/-.
On the date of the aforesaid agreement a sum of Rs. 4000/~ was paid by
defendant Kanhaiyalal to late Mulla Abdul Hussain and Kanhaiyalal was put
in possession of the said land. The balance of the consideration was agreed
to bz paid within a month when a registered sale-deed had to be executed and
registered in favour of the defendant. Thereafter, a sum of Rs. 5000/- was
also paid by Kanhaiyalal to Mulia Abdul Hussain towards the conmsideration.
As the defendant Kanhaiyalal failed to obtain a registered sale-deed on payment
of the balance of the consideration of Rs. 11,000/-, late Mulla Abdul Husssin
instituted a suit on 26th Ssptember 1960, against defendant Kanhaiyalal for
specific performance of the contract. Plaintiff late Mulla Abdul Hussain
besides claiming a decree for balance of consideration also claimed a relief
or mesne profits as the defendant was in actual possession of land and enjoying
usufruct thereof or in the alternative interest on the outstanding balspce of
consijeration,

Defendant-appellant contested the said suit mainly by contending
that plaintiff late Mulla Abdul Hussain himself did not take steps to obtain
permission from the Collector for sale of the land in accordance with the
provisions of Madhya Bharat Tenancy and Land Revenue Act and that tke
agresment could not be specifically performed on account of the said defseht
made by late Muila Abdul Hussain. The learned trial Court, however, decreré
the suit for specific performance on 29th Septcmber, 1961 by holding that th®
contract could not be carried through on account of the favit of defendsst-
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Kanbaiyalal as he had no funds to pay the balance of consideration of
Rs.11600/-, The trial Court also held that the plaintiff was entitled to interest
at the rate of 9 percent per annum. Learned trial Court, therefore, passed a
decree accordingly by directing that the defendant shall pay Rs.11,600/-
to the plaintiff or deposit the same in the Coust ard co stch payment or deposit,
the plaintiff shall execute a registered sale-deed in favour of deferndant
Kanhaiyalal at the expenses of the cefendant, 1t also directed that the said
amount of Rs. 11,000/~ shall carry interest at the rate of Rs.9/- per cent per
annum from the date of the suit till realisation.

Defendant Kanhaiyalal did not file any appeal against the said judgment
and decree for specific performance of contract apd remained satisfied with the
decree. However, plaintiff late Mulla Atdul Hussain preferred an appeal c¢n 25th
January, 1962 before the High Court in respect of the interest frcm the date of
the contract till the institution of the suit which was disallowed by the trial
Court. The said appeal (First Appeal No. 13/62), was aliowed by the High Court
by its judgment and decree dated 28th November, 1964 awarding interest at the
rate of 6 per cent per annum from the date of the contract to the date of the
suit.

After passing of the decree dated 25th September 1961 by the trial
Court for specific performance of the contract and also after preferticg an appeal
before the High Court, plaintiff late Mulla Abdul Hus:ain waited for quite a long
time but defendant Kauvhaiyalal peither paid nor deposited the balance of con-
sideration so that sale-deed may be executed and registered by late Mulla abdul
Hussain in his favour. After a lapse of about 9 months from the date of decree
for specific performance, late Mulla Abdu! Hussain made an application on
10.7.1962 purporting to be an application under section 35(c) of the Specifi Relief
Act, 1877 (Act No. 1 of 1877) before the trial Court in the same Civil Suit No.
5 of 1960 to rescind the contract for sale of land on the ground that defendant
Kanhaiyalal had failed to pay or deposit in the Court the balance of considera-
tion as per decree within a reasonable time. A prayer for restoration of possession
and grant of interest was also made on the ground that defendant enjoyed the use
and occupation as also the usufruct of the land since the date of the agreement
and claimed forfeiture of the earnest morey Rs. 400 /- paid at the time of
entering into the agreement for sale of land.

Defendant K anhaiyalal contested the said apphlication by contending
that it was not open to the plamtiff late Mulla Abdul Hussain to claim the
relief of rescindiog the contract in the same suvit but by a separate suit. He also
contended that as no time was fixed in the decree for payment of deposit of the
balance of the consideration and, tl esefore, be was entithd to pay the amount
at his choice. It was also contended that record of the case was with the High

s
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Court in connection with the appeal and unless the record was received back and
inspected by the defendant he was unable to submit any repiy.

The learned trial Judge by its judgment dated 0th January, 1965
allowed the plaintiff’s application and rescinded the contract by holding that
defendant Kanhaiyalal had failed to pay or deposit within reasonable time the
balance of the consideration and he was not prepared to pay the same till the
date of passing of the decree. It was also held that under section 25 of the
Specific Relief Act, 1877 a purty can make a motion for rescission of the contract
in the same case and not by a separate suit. Learned trial Judge, however,
tejected the prayer for forfeiture of the earnest money. However, applying section
1Y of the Specific Relief Act, 1877, learned trial Court allowed the interest at
the rate of Rs.9 per cent per annum and restoration of possession. Defendant
Kanhaiyalal preferred an appeal in the High Court being First Appeal No. 30 of
1966 against the said judgment and decree rescinding the contract; but the learned
Single Judge of this Court (Late Mishra, J. as he then was) dismissed the same
on 2.2.1980 agaiust which this Letters Patent Appeal has been directed.

It may be pointed out here that after the decree ordering rescission of
the contract for'sale plaintiff Mulla Abdul Hussain took possession of the land
in question after complying the directions of the decree on his part. The defen-
dant—appe]iant on 29th' April 1965 presented an application under Order 44,
Rule 1 of the Code of Civil Procedure accompanied by a memorandum of appeal
for grant of leave to file appeal as an indigent person which was registered as
M. C. C. No. 97/65. The office reported that the same was barred by limitation
by 12 days. Thereafter, an application was made on behalf of the defendant—
appellant seeking amendment in the memo. of appeal accompanying the
application uader Order 44, Rule 1 of ihe Code of Civil Procedure to the effect
that the court-fees stamp of Rs. 20/-was payable on the memo. of appeal which
was affixed. Another application was made to register the appeal as First
Appeal. The application amendment of the memo. of appeal was allowed; but
-on the second application for registering the appeal as First Appeal, the office
reported that a court-fees of Rs. 1266/-was deficit and that the appeal was
barred by limitation. The matter was placed before the Tazing Judge for his
decision. The learned Taxing Judge (V. R. Newaskar, J. as he then was) ordered
that ad valoram court-fees ought to be paid on the memorandum of appeal.
Thereafter, on 29th March, 1966 an application on behalf of the defendaat-
appellant was made for extension of time for payment of deficit court-fees which
was allowed upto 4.4.66 on which date the deficiency was made good and the
delay in making the payment of court-fees was condoned by order dated



1984] MADHYA PRADESH SERIES , 399
Kanhatyalal v. Mulla Abdul Hussain, 1983

11-4-€6 and by order dated 15-4-66 the application for leave to appeal as
indigent person was dismissed and the appeal was registered as First Appeal
No. 30/66 and then it was placed before Division Bench on 25.4.¢6 on which
date the appeal was admitted for hearing and issue of notice was ordered to
the other side.

It may also be noted that when the petition of the defendant for leave
to appeal as an indigent person was pending tbe origival plaintiff Mulla Abcul
Hussain transferred an area of 11.12 acres out of the suit land to cne Ram-
narayan by registered sale-deed dated 26/28tk March, €6 for a comsideraticn of
Rs.24,000/-and said Ramnarayan in turn transferred the said land to respon-
dents 2 to 4 who were impleaded as respondents in First Appeal No. 20 of 19¢6
by registered sale-deed dated 1.11.68 for a consideration of Rs.33,000(-. Theres
after, Mujla Abdul Hussain died on 6.1.69 and his legal representatives, respon-
dents 1(a) to (e) were brought on record being his widow, sons and saughter.

The respordents after their appearance in First Appeal before tte
learned Single Judge submitted an application objecting condonation of delay
in payment of court-fees on the memo. of appeal on the ground that the delay
was condoned without hearing them and prayed for dismissal of tle sppeal on
the ground that it was barred by limitation on the date deficiency of ccurt-fees
was made good. By the impugned judgment the Jearned Single Judge took the
view that respondeants have a right to be heard in the matter of condonation of
delay and after having heard them maintained the order of cordonaticn of
delay in exercise of the powers vested in the Court under stciion 149 of the
Code of Civil Procedure regarding the question of limitation, the leained
Single Judge took the view that the limitaticn for filing of an appeal in the
normal course had not expired on 29th April 65 when the unstamped momcran~
dum of appeal was submitted alongwith the application under Osder 44, rule 1
of the Code of Civil Procedure.

Learned counsel for the defendant-appellant placing his massive
reliance on the decision in Chaturbhuj v. Kolyanji (1) first coptended that the
remedy of the plaintiff for rescission of the contract did not lay in makirg an
application for rescission of the contract in the same suit in which the decree for
specific performance of the contract was passed but by a separaie suit in that
behalf. Here it would be relevant to refer section 35 of the Specific Relief Act,
1877 which runs as under:

- e

(1) A. L R, 1927 Bom. 239,
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*¢35. Any person interested in a contract (in writing) may sve to have
it rescinded; and such rescission may be adjudged by the Court
in any of the following cases, namely:

(a) where the contract is voidable or terminable by the
plaintiff;

(b) where the contract is unlawful for causes not apparent on
its face, and the defendant is more to blame than the
plaintifl, :

(c) where a decree for specific performance of a contract of
sale, or of a contract to make a lesse, has been made, and
the purchaser or lessee makes has been made, and
the purchase money or other sums which the,Court has
ordered him to0 pay. Whep the purchaser or lessee isin
possession of the subject-matter, and the court finds thas
such possession is wrongful, the Court may also order him
to pay to the vendor or lessor the rents and profits, if any,
received by him as such possessor. In the same case, the
court may, by order in the suit in which the decree has
peen made and not complied with, rescind the contract efther
so far as regards the party in default, or altogether, as the
justice of the case may require™.

Relying op the decision in Chaturbhyj v. Kalpanjl (supra) leamed
counsel for the appellant submitted that the words «In the same case™ occurring
3n the last paragraph of section 35 refer to the first paragfaph of se_ction 35 but
not to clause (c) of section 35. But after a careful reading of section 35as a
whole and other decisions of the Bombay High Court and other High Courts,
we do not find ourselves in agreement with the proposition of the lcame_d
counsel for the defendant-appellant. It may be noted that the aforesaid
decision of a learned Singte Judge of the Bombay High Court in. the case of
Chaturbhuj V. Kalvanji (supra) is in direct conflict with the earlier decision of
a Division Bench of the same High Court in Kurpsl Hemraf v. Shamrao (1)
wherein it has been heid that the words “In the same case’’ occurring in last
paragraph of section 35 must refer to clause (c) of : section 35, so that the court
is empowered to make an order in the suit in which a decree has already been
made to rescind the contract instead of putting the opponent to file anothes
suit for rescission. The same view was cndorsed in Tribeni v. Ramrafan )

-y
-——

(1) A. 1. R. 1923 Bom. 211. (2) A, L R. 1959 Pat, 460,
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‘Wherein it was observed that the phrase ““In the same case” in the Isst clause
of section 35, Specific Relief Act refers to the case provided in clause (c) of
that section because the decree for specific performance of contract is in the
nature of preliminary decree wherein the Court remaihs in seisin of the cace
until the money s paid or the contract is got rescinded as provided in section
35(c). The similar view was reiterated by the Calcutta High Court in Anandi/al
v. Gunendra (1) wherein it has been observed that not only does a suit lie for
rescission of a contract after a decree for specific performance if the purchaser
makes default in payment of any money which the court has ordered to psy;
but the rescission can also be effected by making an application in the suit in
which a decree for specific performance has been passed apd that such an
application lies under section 35(c) of the Specific Relief Act. We find ourselves
in respectful agreement with the view taken by a Division Bench of the Bombay
High Court in Kerpal Hemraj v. Shamrao (supra) and that of Calcutta High
Court io Ananiilal v. Gunendra (supra).

It is settled law that a decree in a suit for specific performance of
contract for sale is not a final decree but it is in the natuore of a preliminary
decree which is clear from the provisions of section 35 itself as the original
‘Court retains control over the matter by having full power to make any just
and necessary orders therein including the power to extend the time fixed by
the decree. On this analogy it, therefore, follows that if the decree is in the
nature of preliminary decree and the Court retains full control over the matter
having power to make any just and necessary orders can also pass a decree for
rescinding the contract under section 35 of the Specific Relief Act. In this view
of the matter, we find that the learned single Judge took the correct view in
holding that a motion can be made in the same suit in which a decree for
specific performance of the coatract for sale of land was passed, by an appli-
‘cation to rescind the contract.

Learned counsel for the appellant next contended that the learned
Judge committed an error in holding that the defendant purchaser was neither
prepared nor possessed of the funds to pay or deposit the balance of the
consideration. After going through the evidence on record and after having
heard the learned counsel for the parties we are of the view that there is ro
merit in this submission also and we fully agree with the conclusion recorded
by the learned Single Judge in tais behalf, B

As stated carlier the defendant bad entered into an agreement dated
25th May, 1958 for the purchase of the land in suit, the registered sale-deed

“—

(1) AL L. R, 1966 Cal. 107.
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in respect of which had to be obtained within a month on payment of the
balance of the consideration. After the agreement the defendant did not pay
the balance of consideration within a month but wrote a letter dated 17-8-58
(Ex.P.1) to make *the payment within 8 days. When the defendant did not
pay as pe:r his promise the plaintiff late Mulla Abdul Hussain gave a notice

dated 4-10-58 (Ex.P.7) reminding the defendant to make the payment and |

obtain a registered sale-deed. A simiar notice dated 3-11-58 (Ex. D. 2) was
repeated by late Mulla Abdul Hussain. Thereafter, the defendant Kanhaiyalal
by his letter dated 3-1-59 (Ex. P. 6) wrote to Mulla Abdul Hussain to see him
shortly in connection with the deed. By another letter datea 24-1~-59 (Ex, P.2)
defendant Kanhaiyalal requested Mulla Abdul Hussain to wait for another
15 days to allow him to manage for the money to obtain the sale- deed; but
by his letter dated 7-12-59 (Ex. P. 3) the defendant wrote to Mulla Abdul
Hussain that if he could get the amount of compensation payable to him he
would himself come down to bhim at Patan and if he could not get the money
he will make some other arrapgement and inform him accordingly. A similar
letter (Ex. P. 4) was written on 13th February 1960 saying that he could not
manage for the money. When ultimately the defendant failed to make payment
of the balance of the consideration plaintiff Mulla Abdul Hussain gave a
notice dated 8-7-60 (Ex. P.8) requiring the defendant to pay the balance of
coasideration and obtain the sale-deed but when he failed to comply with the
notice he instituted the suit for specific performance of contract on 26th
September, 1966, contending that he was always ready and willing to execute
the contract on his part but the defendant had no funds and was not wiiling
to pacform his part of the contract. Defendant filed the written statement by
contending that he never denied to make the payment of balance of considera-
tion but he neither paid nor deposited the amount nor pleaded that he was
prepared to pay the balance of consideration.

It may also be pointed out here that after filing of the written statement
by the defendant-appellant, late Mulla Abdul Hussain made ap application
dated 21-7-61 before the trial Court stating that in fact defendant Kanhaiyalal
had ncither funds nor any means to make the payment of the baiance of
consideration and if the defendant really wants to make the payment. be may
deposit the same in the court and on such deposit being made he shall execute
the sale-deed in his favour in accordance with the agreement. The record
shows that defendant neither paid nor deposited the amount even after that.
Itis also noteworthy that wheo defendant Kanhaiyalal entered into the
witnzis-box as D. W. 1, he categorically admitted that he was not 1n a position
to make the payment of money on the day he made the statement nor on the
day next to that nor after 8 days. He deposed that he can pay only by instalment

Doy
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of Rs.2000/= per year. He also admitted that he had no means to pay
Rs. 11,000/~ (balance of consideration) and that he was also not prepared to
make the paiment of the said amount. Ultimately the decree for specific
-performance was passed directing the defendant-appellant to pay Rs. 11.000/-
to the plaintiff or deposit the same in the Court whereafter the piaintiff shall
execute registered sale- deed in favour of the defendant.

As already stated above, the defendant neither paid nor deposited
the amount and Mulia Abdul Hussain was forced by the circumstances to make
an application under section 35 of the Specific Relief Act, 1877 on 10.7.62 for
rescinding the contract after about 9 a period of about months from the date of
decree for specific performaunce of the contract for sale. The defencdant did not
come forward even thereafter with the balance of consideration or at least with
a positive asseruon that he was prepared to make the payment and ultimately a
de:ree rescinding the contract was passed against him directing the defendant
to deliver back the podssession of the land to the plaintiff and the plaintiff to
refund the amouant after necessary deductions as per decree granted in his
favour. There is one more very strong and significant circumstance against
the defeudant-appellant that first of all he made an application under Order 44,
rule ) of the Cod: of Civil Procedure for grant of leave to appeal as an
indigent persoa against the decree rescinding the contract showing that he
possessed only movable property worth Rs. 500/- only which clearly indicated
that the defenjant-appellant had neither any funds nor any means to pay the
balance even after the decree resciading the coniract was passed. Making of
simple applications thercafter during the pendency of the appeal in the High
Court that he was willing to pay and time be extended for the same, was of
no avail. Ia the facts and circumstances stated above it could not be said
that the learned Single Judge committed any error in arriving at the cenclusion
that the defendant had neither any funds nor any means to make the
payment nor he was prepared to make the payment of the balance of consi-
deration.

Apart from the above facts, as stated earlier after about a lapse of a
period of more than an year from the date of the decree rescinding the contract
the Jand in question was transferred to one Ramnarayan who in turn sold to
respondents 2 to 4 for valuabie consideration. They must have been satisfied
that the contract was rescinded by a decrec long back and they jcan safely
purchase the land, by infersng that defendant had abondoned his right. They
were thus bona-fige purchasers. As is clear from the sale-deeds which were
filed on record, the value of the land had considerably increased when it was

" transferred to respondents 2 to 4. In somewhat similar facts and circumstances,
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a Division Bench of the Madras High Court in Shriram Cotton Pressing Factory

v. Narayan Swamy (1) in which there was a delay of about 9 months on the

part of the purchaser during which period the purchaser did pot shcw his

inclination to obtain the sale-deed it was inferted that there was a waiver or

abaudonment of the contract. The case of the defendant in the present caseis

worse than the one decided in Shrtram Cotton Pressing Factory v. Narayan
. Swamy (supra).

Learned counsel for the defendant-appellant then contended that the
application for rescission of the contract for sale under section 35(c) of the
Specific Relief Act, 1877 was not maintainable as the said act was repealed and
new Specific Relief Act, 1963 had come into force. We do not find any merit
in this submission also for the reason that the right of applicant (o have the
decree rescinded was dependent upon the default of the purchaser in paying
the purchase money and the said default occuired when the Spevific Relief
Act, 1877 was in force and reasonable time for the performance of the obligation
under the decree had elapsed particularly when the plaintiff had made an
application under section 35 of the Act of 1877 on 10.7.62 when the Act of
1877 itself was in force while the new Act of 1963 came into force on 1st
March, 1964. In this view of the matter we are supported by the decision of the
Supremé Court iv H. . Trust v. Haridas Mundhra (2).

Learned counsel for the appellant lastly contended that plaintifi’s First
Appeal No.13/62 was pending before the High Court and the amount payable
by the defendant could not be ascertained until the decision of that appeal in
order to enable him to make the payment, It was also contended that neither in
the decree passed by the trial Court for specific performance of contract norin
the decree passed by the High Court in First Appeal No. 13/62, po time wes
fixed for payment or deposit of the money and, therefore, the trial Court
before ordering rescission of the contract ought to have allowed time to the
defendant to deposit the money on the basis of the principle of equitable relief.
Reliance was placed on the decision in K. Kalpana Saraswathiv. P. S. S. Chettiar
(3). Learned couasel further submitted that the Court has discretion even now (0
fix the time within which the defendant may}deposit all the amount due against
,the appellant defendant. In our opinion all these submissions were
fully considered and dealt with by learned Single Judge which have been
found without any substance. We also find ourselves in agreement, with the
findings recorded by the learned Single Judge ip that behalf and, therefore, the
same have to be rejected.
. N

) ALR. 1963 Mad. 352 (Para 7). (2 A. L. R.1972S. C. 1827,
(3) A. LR, 1980S.C, 512,
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As tegards the principle decided by their Lordships of the Supreme
Court in the case of K. Kalpana Saraswathv. P. S. 5. Chetiiar (supre) tkese is
. no dispute but the decisiot does not help the defendant-appellant in the facts
and circumstances of the present case. In the decree for specific performance of
the coatract the rights and liabijlities of the parties were determined against
which the defendant did not prefer any appeal. Accoerding to the terms of the
contract the amount of consideration was Rs. 20,00/- only on payment of which
the plaintiff was liable to execute a registered sale-deed in favour of the
defendant-appellant. Admittedly the defencznt bad paid in all asumcf
Rs.9000/-and he had to pay Rs.11,000’-as balance of the ccnsideration, The
rest of the decretal amount was the compensation under paragrsph 3 of sect:cn
19 of the Specific Relief Act which bad nothingto co with the contiactual
consideration. The sale-deed could have been executed by the plaintiff if the
defendant had deposited or paid the contractual amount of the consideration,
If the plaintiff had filed an appeal for enhancement of the compensation it has
nothing to do with the execution of the registered sale-deed which could have
been executed on payment or deposit of the balance of consideration.

It is true that no time to pay or deposit was fixed in the decree for
specific performance of the contract but the question of fixing tke time by the
High Court in the decrce passed in  First Appeal No. 13 of 1962 did not arise
as it was not an appeal against the dectee for specific performance of the con-
tract but an appeal by the plaintiff only for enbancement of the compensation
under section 19 of the Specific Relief Act. When no time for payment or deposit
is fixed in the decree for specific pesfcrmance the law implies a reasonable time
within which the contract is to be performed. When the decree or contract is
silent as to the performance it should be performed within rea:onable time. Reasos
pable time depends upon the facts acd circumstances of each case. In the pres:nt
case, the contract as stated earlier was entered into on 25th May, 1958 and the
sale-deed had to be obtained on payment of balance of consideration within a
month. The non-payment of balance of consideration till 1-10-59 is understan—
dable as the Madhya Bharat Tenancy and Land Revepue Act was in force under
which the permission of the Collector was to be obtained for sale of land and
as no permission was obtained the defendant could not be said to be at fault.
But on 2~10-1959 the above Madhya Bharat Tenancy and Laod Revenue Act
was repealed anad Madhya Pradesh Land Revenue Code, 1959 came into force
under which there was no provision by which the permission of the Collector
was necessary. As discussed above, the deferdant bad neither any funds nor any
means to make the payment of consideration right frcm the year 1959 up to the
date of passing of the decree for specific performance. The deferdant could

.
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not pay the money even upto the date of decree rescinding the contract. Thus
more than sufficient time had elapsed within which the defendant could have
made the payment but he failed to do so. In these circumstances, it could not be
said that the contract was rescinded before the expiry of the reasonable time.
See Dinkerraj v. Sukhdayol (1).

Io Abdul Shaker Saohib v. Abdul Rahiman Sahib (2) a Division
Bench took the view that it is a well established prisciple that persons who
desire the assistance of the Court in obtaining equitabte relief must come
quickly. In the present case not only the defendant failed to come quickly but
he absolutely failed to come forward with the amount at any stage of the relevant
proceedings.

Learned counsel for the respondents took following preliminary objec-
tions in the maintainability of the present appeal by the defendant.

(i) That First Appeal before the learned Single Judge was barred by
limjtation and there was no justification for condoning the
delay; '

(ii) That the appellant having deleted the npame of Smt. Mamoonabai
respondent no. 1 (d), the daughter of original plaintiff late Mulla
Abdul Hussain, the appeal is not now properly constituted as
she and in her absence her legal representatives were the necess-
ary party and that the appeal also abated as her heirs were not
brought on.record and, therefore, it deserves to be dismfssed on
this ground alone.

In the foregoing discussion we have already accepted the view taken by
the learned trial Judge in rescinding the contract which has been further
affirmed by the learned Single Judge of this Court in First appeal and in view of
which findings in the foregoing paragraphbs the preliminary objections remained
only academic. Severa) decisions were cited by the learned counsel for the
pariies in support of the rival contentions raised by them on the aforesaid two
questions but it is not necessary to catelogue them all here as there is no dispute
as regards the principle decided ‘in those decisions.

As regards the first question the delay was first condoned by the
Division Bench in First Appeal No. 30/66 and thereafter the learned Sinle
Judge after hearing the learned counsel for the defendant-appellant maintained

FE——

(1)A 1. R. 1947 Bom. 293, '2) A, L. R, 1923 Mad. 284.



1984) MADHYA PRADESH SERIES 407
Kanhaiyalal v. Mulla Abdul Hussain, 1983

the order of condonation of delay for the reasonms stated in the impugned
judgment. In our opinion there are po reasons to interfere with that finding as
we do not find that it was a wrong exercise of the discretion.

In support of the second objection refeired to above learned ccun:sel
for the respondents submitted that decree rescinding the contract passed by the
trial court and affirmed by the learned Single Judge of this Court had beccme
final in favour of Mst. Mamoonabai, respondent no.l(d)also who had been
deleted from the cause title and the decree being irdivisible the appeal abztes
as a whole. The second limb of hig argument was that in the event we allow the
appeal and set aside the decree for rescinding the contract no decree for specific
performance of the contract can be passed in the absence of legal representatives
of deceased-respondent no.l (d) Mst. Mamoonabai.

It appears that on the oral request of the learned coursel for the
defendant-appellant the name of respondent no. 1{d) Mamoopnabai was
deleted from the array of respondents although there was an application dated
27-4-1981 (I. A. No. 1774/81) filed on behalf of the appellant praying to allew
to delete the name of respondent no. 1(a) and (d) and to exempt the appellant
from bringing the legal representatives of respondent no.1(d) on record fer the
reasons stated in the said application, It appears that tbis application missed
notice of the learned counsel for the appellant as well as the learned Single
Judge and no order on the said application has so far been passed.

In the application referred to above (1.A. No. 1774/81) it was submitted
that Mamoonabai respondent no. 1(d) bad died and despite 1he best eflorts the
appellant could not trace out the names of her legal repre:entatives. It was
stated that though she was served in the First Appeal no. 30/66 but she preferied
not to contest the said appeal end 1emained (x-yarte and neves tcck any part in
proceedings of that appeal. It was in these circumstances that the prayer was
‘made to delete her name and to exempt the appellant from bringing her legal
representatives op record of this appeal. This application was supported by ap
affidavit. Although this appiication was made under sectien 151 of the Code of
Civil Procedure but in ounr opnion it purporis to be an application under Order §
22, Rule 4(4) of the Code of Civil Procedure which runs as under:—

<0,22, R.4-Procedure in case of death of one of several defendants or
of sole defendant. =

n s X X X
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(4) The Court whenever it thinks fit, may exempt the plaintiff
from the necessity of substituting the legal representatives
of any such defendant who has failed to file a written
statement or  who, having filed it, has failed to appear and
contest the suit, at the hearing; and judgment may, in such
case, be pronounced against the said defendant notwithstan-
ding the death of such defendant and shali have the seme
force and effect as if it has been prosounced before death
took place.”

A perusal of the record of First Appeal No. 3066 will go to show that though
Mst. Mamoona Bai deleted respondent no. 1(d) was served with the notice of
the appeal; but she did not turn up to contest the appeal and took no interest
in the proceedings. There is no dispute that the provisioas of order 22, Rule
4(4) are applicable to appeal as well. A reading of the said provision distinctly
goes to show that power to exempt can be eXercised at any time before the
delivery of judgment because the opening words <*The Court whenever it thinks
fit"* occurring in sub-rule (4) of Rule 4 of Order 22 are indicative of the fact
that such power caa bs exercised at any time before the judgment and even after
the abatement bas taken place. It is also clear from the said sub-rule that no
application in writing is required for such exemption as there are no words in
the sub-rule to that effect. According to said sub-rule (4) the Court may exempt
from the necessity of substituting the legal representatives of any defendant os
respondent who has failed to file written statement or who baving filed it has
failed to appear and contest the suit at the hearing. It also provides
that the judgment may, in such case, be pronounced against the said party .
whose legal representatives have hot been brought on record it the Court has
exempted from the necessity of substitution of legal representatives notwithstan-
ding the death of such a party and the judgment so pronounced shall have the
same force and effect as if it has been pronounced before the death took place.
In this view of the matter we are supposted by the decision in Nepal Chandrav.
.ebati Mohan (1) and Janabai Ammal v.T. A. S. Palani Megaliar (2). The same
view has been reiterated by a recent decision of the Allahabad High Court in
Mohammad Mustageem V. 4ftab Ahmad (3) 1n which it has been observed that
intention behind sub-rule (4) of Rule 4 of Order 22, C. P, C. 1s that the plaintiff

(1) A. L. R, 1979 Gouhati 1, (2) A. 1. R. 1981 Mad, 62.
(3) A.L R, 1983 AlL 368,
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need not be asked to file an application for bringing on record the heirs of the
deceased defendant when he has not taken any interest in the suit and keeping
this intention in mind it must be hetd that an application by the plaintiff fcr
exemption from the substituting of legal representatives of ncn-contesting
defendant is not required to be filed within 90 days of the death of the defendant.
It has been further observed that the exemption granted under sub-rule (4) or
rule 4 of Order 22 of the Code relieved the plaintiff from the liability of moving
a separate application. Having regard to the facts of the present case we are of
tbe view that there are no reasons to disallow the defendant-appellant’s appli-
cation (I. A. No. 1774/81) seeking exempting from bringing the legal representas
tives of deceased-respondent no.l(d) on record. We, therefore, allow the
application and exempt the appellant from bringing the legal representatvives of
deceased-respondent no.l{d) cn record. In the circumstances of the case, the
appeal neither abates nor is found to be incompetent.

For the reasons stated above, the appeal fails and is hereby dismissed
-with costs. Counsel’s fee as per schedule, if certified.

Appeal dismissed.

“ MISCELLANEOUS CIVIL CASE

Before Mr. G.L.Oza Ag. C. J. and Mr. Justice C. P. Sen,
1 Mar. 1984

J. A. TRIVEDI BROTHERS, BALAGHAT, Applicant* Py
v,

THE COMMISSIONER OF INCOME-TAX, JABALPUR, Opposite-party

Ancome-tax Act, Indian (XLIII of 1961)—Section 256(1) and Coal Mines
Nationalisation Act, 1973—Secilon 26(5)—Coal Mines with machinary
and equipment of contractor taken over by Govt.—Compensation payabie
therefor was to te apportioned between the owner of Coal mines and
owner of machinery and equipment by the District Court—Before suck

* M.C. C. No. 147 of 1982. Reference under Section 256{1) of the Income .ax Act, 1961,
dated the 30th March 1982.
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apportionment, I. T. 0. traating the entire compensation recelvable by
owner and determining profits on that basis— Commissioner of Income-tax
(Apoeals) holding 1hat as liabilitp to contractor was defimte the owner
had suffered a loss—On appeal Tribural reopened the case and sent it
back to the 1. T. O. to pass order after award of District Court on ques—
tion of apportionment of compensgiion- No question of iaw arises which
needs a reference—Tribuncl justified in sending case back to 1. T. O.

Assessee’s Coal mines were taken over by the Govt. under the Coal
Mines Nationalisation Act, 1973 and a compensation of Rs.5,67,000/- was
determined payable by the Commissioner of claims under sectjion 17 of the said
Act, Under Section 26, sub-section (5) ofthe Act where any machinery or
equipment or other property in the Coal mines had vested in the Centrs) Govg,
or a Govt, company under the Act and such machinery, equipment or other
property did not belong to the owner of such ccal mines the amount of com-
pensation has to be apportioned between the owner of the coal mines and the
contractor owning such machinery and equipment and such apportionment hag
to be made by a Distritt Court on a referepce made to it by the Commissicner
of claims. The Income-tax Officer, however, proceeded to determine the profits
under section 41(2) of the Income- tax Act at Rs.35,228/-as if the entire com-
pensation of Rs.5,67,000/-was receivable by the assessee on appeal, the
commissioner of Income-tax (appeals) held that since the liability
to the contractor where machicery was lyipg on tke coal mines was
a definite liability and since the assessee had indicated the quantum of such
hability on a rational and scientific basis, the assessed had suffered a loss under
section 32(i)(iii) of the Income-tax Act and not earned apy profit under section
41(2) as determined by the Income-tax Officer. He, therefore, vacated the
addition of Rs.36,228/-and allowed the loss of Rs.2,65 ,772J-under section 32
(i)(iii). On appeal the Tribunal held that whether the assessee would te eptitled
togerminal loss under section 32(i)(iii) or assessable to profit under section 41(2)
would become clear only after the District Court passes the award apportioning
the compensation between the assessee and the comtractor. The Tribupal
therefore, set aside the order of the Appellate Commissioner and also of the
Income-tax Officer and sent the case back to the !ncome tax Offier to pass
order after the award of the District Courtis obtained on the question of
appottionment of compensation.

HELD:- In view of the language of section 26(5) of the Coal Mines

Nationalisation Act, it apppears that the Tribunal felt that the matter should be:
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kept open till the order is passed by the District Court apportioping the com-
pensation and the Tribunal reopened the case and sent it back to the Income-
tax Officer to decide after the award of the District Court. As the Tribunal has
not finally deposed of the matter but only remanded it for decision after the
matter is finally settled by the District Court about apportionment of compensa-
tion, no question of law arises which needs a reference.

. C. J. Thakar for the applicant.

B. K. Rawat for the opposite-party.

Cur. adv. vult,
JUDGMENT

The Judgmeat of  the Court was delivered by
*Oza Ag. C. J.—This is a reference made by the Income-tax Appellate Tribunal
for answering the following question:-

«“Whether, under the facts and circumstances of the case, the Tribunal
was justified in law in sending back the case to the Income-tax
Officer?”

The facts as stated in the reference are that the assessee’s three coal
mines at Barkuhi East, Barkuhi West and Ghorawari and Hirdagarh were taken
over by the Government under the Coal Mines Nationalisation Act, 1973. A
compensation of Rs. 5,67,000/-was determined payable by the Commissicner
of Claims appointed under section 17 of the said Act. It appeared that in
addition to some assets of the assessee, the assets of the contractor employed
by the assessee for exploitation of the mines, were lying on the mines. Under
section 26, sub-section (5) of the Coal Mines Nationalisation Act, where any
machinerv or equipment or other property in the coal mine had vested in the
Central Government or a Government Company under the Act, but such
machinery, equipment or other property did not belong to the owner of such
coal mine, the amount of compensation would, on a reference made to it
by the Commissioner of Claims, apportioned by the District Court between
the owner of such coal mine and the owner of such machinery, equipment or
other property, having due regard to the value of such machinery, equipment

- or other property on the date of take over.
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The Income~tax Officer, however, proceeded to determine the profits
under section 41(2) of the Income-tax Act at Rs. 36,228/-as'if the entire
amount of Rs. 5,67,000/- was receivable by the assessee who was the owner of
the mines. The Commissioner of Income-tax (Appeals) held that the Income-~
tax Officer bad committed a basic error in assuming that the entire compensa—
tion would be receivable by the assessee itself. Relying on the Supreme Court's.
decision in the case of Calcutta Co. Ltd. v. Con.missiorer of Income-tax (1), the
Commissioner of Tncome-tax (Appeals) held that since the liability to the
‘contractor whose machinery was lying on the coal mines was a definite liability
and since the assessee had indicated the qusntvm of such liability op a rational
and scientific basis, and if that position was accepted, the assessee had suffered
a loss under section 32(i)(iii) of the Income-tax Act and not earned any profit
vnder section 41(2) as determined by the Income-tax Officer. He, therefore,
vacated the addition of Rs, 36,228/-made by the Income-tax Officer under
section 41(2) aud allowed the joss of Rs.2,65,772f-under section 3Z(i)(iii). On
appes! against this order of the Commissioner of Income~tax (Appeals), the
Tribunal held that the Commissioner of Claims has to make a reference to the
District Court under section 26(5) of the Coal Mines Nationalisation Act, 1973,
and as the Court has not yet made an award of apportionment of compensation
between the assessee and the contractor, the fact wheiter the assessee would
be entitled to terminal loss under section 32(i)(iii) cr assessable to profit under
section 41(2) would become clear only after the District Couit passes ‘the award
apportioning the compensation between the assessee and the contractor. The
Tribunal therefore set aside the order of the Appellate Commissioner and
also of the Income-tax Officer and sent the case back to the Income-tax
Officer to pass order after the award of the District Court is obtaiced on the
question of apportionment of compensation. At the request of the assessee the
Tribunal has made this reference for - answering the question quoted
above.

Learned couasel for the assessee contended that the Commissioner.of -
tncome tax (Appeals) following the decision of the Supreme Courtin Calcutta
Co. Ltd. v. Commissioner of Income-tax (1) came to the conclusion that as the
question of apportionment was a definite affair and the assessee has given the
value of the property of the contractor lying on the coal mines, he estimated
the apportionment and came to the conclusion that the Income-tax Officer was
not right in adding Rs. 36,228/-as profit under section 41(2) but he allowed
Rs. 2,65,772/-as a loss under section 32 (i)(iii) of the Income-tax Act. It was

(H371 [ R. 1. : .
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contended by the learned counsel that as the estimales and the value of the
property left by the contractor are ascertainable and have been stated by the
assessee in a scientific manner, there was nothicg which remained in doubt
and therefore the Tribunal was not right in setting aside the order of ibe
Commissioner of Income-tax (Appeals) and sending the case for its disposal
after the District Court’s award. It was contended that under Section 152 the
question of limitation will arise and the mat-er may take long time ,fu%t'be
District Court to dispose of the apportionment of compensation apd pass an
award and therefore the assessment cannot bc finslised within the time as
contemplated under section 153. Learned counsel, apart frcm the decisior in
Calcutta Co.’s case (supra), placed reliance on 3 aharant Kanck Kvmari Sutila v.
Commissioner of Income- tox (1) and United Commercial Bink v. C. 1. T (2).
Learned counsel for the revenue, on the other hand, contended that the
Tribupal’s order in no way disposes of the matter finally. It was ccpienced that
under section 26(5) of the Coal Minecs Nationalisation Act jurisdictior is
conferred on the District Court fer appoirtionn ent of the compensaticn
and it is only after the award of the District Court that it covld
finally be determined as to what amount of compensation will be availatle
to the assessee and therefore on that basis it could be worked out as to whether
there will be profit taxable under section 41(2) or loss under secticm 32:i)(iii)
“of the Income-tax Act. It was contended that in view of the Janguage of section
26(5) of the Coal Mines Nationalisation Att it could tot be disputed that the
matter will only be fical when the District Court disposes of the reference and
gives its award. [t was contended that even the award may te mcre beneficial
to the assessee as the quantum of compensation available 1o the assessee may
even be reduced. It was also frankly admitted by the learned counsel for the
assessee that ultimately the award may be more beneficial to the assessee or may
not be but he contended that when the facts are ascert2inable ard certain, itis
not necessary to keep the matter pending. As regards the question of limitation,
learned counsel for the revenue contended that this question was not before the
Tr:bunal and was not raised and therefcre that does not form part of the ques—
tion referred to this court and therefore it was not necessary 1o be copsidered,
whereas according to the learned counsel for the assessee when the matter is sent
back to the Income-tax Officer for contideration of a:scssment af ey the anard
of the District Court is received, it is inherent that question of limitation under
section 153 may arise.

It is not in dispute that the compensation fixed for this coal mine wilt
bave to be apportioned in view of the property and assets of the contractor lying

(1128 1. T. R. 462. 2) 137 I.T. R 434,
’ ?
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on the coal mine apart from the property and assets of the cwner of the coal
mine and it is also not disputed that even before this apportionment if there are
other claims, the Commissioner of Claims will determine them and it is only
after payment of all other claims what remains will be apportioned between the
owner and the contractor in the light of the property and assets which the
contractor may have lost on the coal mines. The only controvery is that accor-
ding to the learned counsel for the assessee these are matters which could be
ascertained by taking the price of articles lying on the coal mines and applying
a scientific basis for assessment of it. It was contended that the contractor’s
claim for loss was accepted by the Tribunal as it was before a different Tribunal
whereas the estimate of the asscssee, the owner of the ccal mines, based on the
same basis has not been accepted by the Tribupal where this case was heard.

Calcutta Co.Ltd v. Commissioner of Income-tax (1), 0n which reliance was
placed by the learned Commissioner (Appeals), lays down that the diffculty in the
estimation thereof did not convert the accrued liability into a conditional one,
because it was always open to the income-tax authoritics concerned to arrive at
a proper estimate thereof having regard toall the circumstances of the case,
What was held in this case was that where the facts are ascertainable they could
be ascertained and it was contended shat the assessee had given the estimates
on the basis of the price of the property estimated on scientific basis. It is clear
that Calcutta Co.'s case (supra) was not a case of the kind .where thf: question
of apportionment of tte quantum of compensa’ion was subject tO.lhe jurisdiction
of a competent Court. In the preseat. case it could not be disputed that the
Commissioner of Claims has to ascertain various claims and after giving credit
for these claims find out the balance of compensation which is payable and out
of this for apportionment of the compensation between the owner and the
contractor the Commissioner has to make a reference to the District Court and
under section 26(5) of the Coal Mines Nationalisation A_ct the award of the
District Judge will finally settle as to what will be available to an owner and
what will be availaole to a contractor. In view of the language of scc?tlon 26(5)
it appears that the Tribupal felt that the g:atter shoula be l.(ept open till t.he order
is passed by the District Coust apportioning the comp?nsatlo.n as that will be the
final order deciding as to what amount of comper'lsgtlon will "be pa_v.ab]e to the
assessee and, therefore, the Tribunal felt that it is on!y then that it _could be
found out whether there will be prcfit available for taxation under section 41(?)
.or loss to be considered under section 32(i)(iii) of the Income-tax Act. It is,
therefore, not a case wheie the Income-tax Officer’s assessment would be final

s —

-—

(1)370L T.R 1.



1984) MADHYA PRADESH SERIES 415

J. A. @rived! Brothers, Bulaghat v. TheCommissioner of Income-1ex,
Jabalpur, 1984

until the District Court passes its award and it is in view of the matter it appears
that the Tribunal reopened the case and sent it back to the Income-tax Officer
to decide after the award of the District Court. It is, no doubt, true that the
question of limitation - whether will cause any impediment or not, it does not
appear to be a question raised in this order of reference nor that question is
referred to us and in that view of the matter it is not necessary for us to go into
that question. As the Tribunal has not finally disposed of the matter but only
remanded it for decision after the matter is finally settled by the District Court
about apportionment of compensation, in our opinion, no question of law arises
which needs a reference. In this view of the matter, therefore, our answer to
the question referred to us is in the affirmative saying that the Tribunal was
justified in law in sending the case back to the Income-tax Officer.

The reference is answered accordiogly. In the circumstances, parties
are directed to bear their own costs.

Reference_ answered accordingly,

MISCELLANEOUS CRIMINAL CASE

Before Mr. Justice B. C. Varma.
8 Mar. 1984

DILDAR SINGH and others, Applicants*
v.
STATE OF M. P., Non-applicant.

Dakalti Prabhavit Khetra Adhinivam, M. P. (XXXVI of 1981), Secticns 4-A and
5(2), Proviso and Criminal Procedure Code, i973 (11 of 1974), Sectlon

167(2), Proviso—Arrest of the accused on suspicion of taving committed

a specified offence under the Adrinlyam— Piovislons ¢/ secrions 4-A and

.5(2) of the Adhiniyam appliccble and not the proviion of section
167(2)—Accused not entitled to be released on ball at the explry of 90

days by force of proviso to section 167(2) of the Code— Accused when

“*Mise. Cr. C, No. 312 of 1984,
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entliled to be released on ball within 120 days— Maglstrate not forwarding
the accused to speclal Court and continued graniirg remcnds after the
period of 90 days— Detention of the accused snot fllegal— Accused not
entitled to be released on bail on that ground.

When the accused have been arrested on a suspicion of having
committed an offence punishable under section 396 of the Indian Penal Code,
which is a specified offence under the M. P. Dakaiti Aur Vyapharan Prabhavit
Kshetra Adhiniyam, 1981, thcy can be remanded to custody by the Special Judge
for a period of 120 days in case he is of opinion that there exists ground to
believe that the accusation is well founded. The case shall, therefore, be
governed by sections 4-A aod 5 of the Adhiniyam and not by section 167 of
the Code of Criminal Procedure. The accused can be released on bail even
during the period of 120 days of their arrest if they are able to show that no

" reasonable ground exists for believing that accusation or information against
them is well founded. They, however, could not be released on bail on the
expiry of 90 days by force of proviso to sub-section (2) of section 167 of the
Code. In deciding ao application for bail under section 5(2) of the Adhiniyam
Judicial Scrutiny is permissible.

Gulabchand Kannoolal v. State of M. P. and others (1); relied on.

Kashmir Singh v. State of Punjab (2) and Hussoinara Rhatoon v. State
of Bihar (3); referred to.

Pramod Kumar Khare v. State of M. P. and others (4); relied on,

It is true that in accordance with the provisions upder section 4-A of
the Adhimiyam, after the expiry of 15 days or under sub-section (2) when the
Magistrate considers the ‘detention of the accused unnecessary, whichever is
carlier, the accused has to be forwarded to the Special Judge having jurisdiction
in tane matter. Even if the Magistrate has not done it and he has continued
granting remands evea after the period of 90 days, the detention of the accused
would not be illegal and the accused cannot be released on bail on this ground
because even if the Magistrate thought that there was no accusation or
reasonable ground td believe that the accused were comcerned with the
commission of any specified offeace, he was required to commit the accused to
the Court of Sessions as other offences for which the accused are charged were
only triable by that Court.

(1) 1982 M. P. L. J. 7 (2) 1984 Cr. L. ). 51,
3) A. LR, 1979 5. C. 1377,
(4) M P. No 827 of 1931, decided 'on the 24th November 1981 (MP).
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State of U. P. v. Lakshm! Brahwan (1); relied on.
Surendra Singh for the applicant.

M. V. Tamaskar Govt. Advocate for the State.

Cur. adv. vult,
ORDER *

B.C. VARMA J.-This order shall also govern the disposal of the connected
Miscellaneous Criminal Case No. 338 of 1984 (State of M. P. v. Pritamsingh).

Application in Miscellaneous Criminal Case No.312 of 1984 is one under
Section 43%, Criminal Procedure Code, for selease of the 11 applicant/accused
on bail. Miscellaneous Criminal Case No. 338 of 1984 relates to the cancella=
tion of bail under section 439(2), Criminal Procedure Code, in respect of
accused Pritamsingh who was released on bail by this Court, vide Order dated
30-1-1984, in Miscellaneous Criminal Case No. 43 of 1984. The accused persons
in both these cases are being prosecuted jointly with others under Sections
302/149,396 147,148 and 149 of the {ndian Penal Code. The incident leading
1o the death of one Prahlad as a consequence of which the accused were arrested
was committed in Damoh District where the Madhya Pradesh Dakaiti Aur
Vyapharan Prabhavit Kshetra Adhiniyam, 198! has been made applicable.
Special Judge under the Adhiniyam has been oppointed to try persons accused
of certain specified offences. Offence punishable under Section 396 of the Indian
Penal Code is one of such offence. The allegation against the applicant/accused
is that they way-laid one Prahlad who himself was armed with a rifie and a
few cartridges. Prahlad was beaten with lethal weapons, disabled and done to
death. One of the accused persons then took away the rifle and cartridges which
Prahlad had. After the accused were arrested, they were produced before the
Judicial Magistrate First Class who, on request being made by the police,
remanded them to police custody even for a period beyond 15 days and did
not forward the accuszd to the Special Judge appointed under the Adhiniyam.
1t is common ground that the charge-sheet could not be filed within 90 days
of their arrest. The accused applicaats, therefore, claimed that they have
become eatitled to be releasec on bail by virture of the provision contained in
proviso to Section 167(2) of the Code of Criminal Procedure, as they are ready
to furnish bail as may be directed. In respect of accused Pritam Singh
«non-applicant in Miscellancous Criminal Case No. 338 of 1984), this contention

(1)A.1. R.193835.C. 439.
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prevailed with me and, therefore, I released him on bail, vide Miscellaneous
Criminal Case No. 43 of 1984, dated 30-1-1984.

The contention on behalf of the State is that since the investigation
of the crime for which the applicants have been arrested, relates to a specified
offence as defined in section 2(f) of the Adhiniyam, remand is permissible for
120 days in terms of proviso to section 5(2) of the Adhiniyam and. therefore,
release on bail cannot be claimed as of right immediately on expiry of 90 days
after the arrest. . :

Shii Surendra Singh, learmed counsel for the accused, argued that
merely because the police in an area to which the Adhiniyam has been made
applicable, registers a crime against any person for having committed any
specified offence, it cannot be concluded that the provisions of the Adhbiniyam
alone «ill be attracted and those of the Criminal Procedure Code shall be
completely out of consideration. " The submission is that from the evidence
collected by the prosecution so far offence under section 396, Indian Penal Code
(a specified offence uuder the Adhiniyam) is not even remotely made out against
the accused and, therefore, not section 5 of the Adhiniyam, but section 167(2)
of the Code is attracted. Consequently, the accused are entitled to be refeased
on bail on the expiry of 90 days of their arrest, as the charge-sheet till then
was not filed, As against this, Shri M. V. Tamaskar, learned Government
Advocate, appearing on behalf of tke State, relying upon Section 4(A) of the
Adhiniyam, argued that there exist grounds for believing that the accusations
against the accused of having committed an offence under section 396, Indian
Penal Code, are well founded and, therefore, it is the provisions of the Adhiniyam
alope, which shall govern the matter of remand of the accused to custedy.
After hearing the learned couasel, I am of the opinion that the contention raised
on behalf of the accused cannot be accepted.

The provisions contained in sections 4-A and 5 of the Adhiniyam more
or less are in line with section 167 of the Code of Criminal Procedure and deal
with the stage before the challan is filed. In the matter of grant of remand,
it is these provisions which shall apply and not the provisions contained in
section 167 of the Code, when a person is arrested and detained on a reasonable
suspicion of having committed or being concerned with the commission of
specified offence under the Adhiniyam. A Full Bench of this Court, in
Gulub:hand Kannmoolal v. State of M. P. and others (1), concluded that proviso
1o su)> section (2) of section 5 of the Adhyadesh which has later been passed
as the Adhiniyam, with slight modification, deals with the stage before challan
is filed. The Full Bench also observed that a person arrested cn a dacoity of a.

(11982M P L J T
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specified offence under the Ordiance (now Adhiniyam) can bail inspite of secticn
5(2) at the stage immediately after his arrest on the ground that there was no
reasonable suspicion of his being concerned with such offence; at the stage of 24
hours of his arrest and during investigation on the ground that there are mno
grounds that the accusation and information agamnst him is well founded and at
‘the stage after the investigation is complete on the ground that there is no suffi-
cient evidence or prima f+ cie proof against him in support of the accusation

The Madhya Pradesh Dakaiti Prabhavit Kshetra Adhyadesh, 1981
{Ordinance No. 5 of 1981) did not contain any provision prescribing the procedure
relating to arrest of any person accused of any offence covered by the Ordiance.
Similarly, investigation into such offence, including the production of the person
arrested before a competent judicial officer for remand had to be governed by
the provisions of Criminal Procedure Code. The arrest of such person had to be
in accordance with Chapter V of the Code of Criminal Procedure. A person thus
arrested had to be produced before the Magistrate if the investigation could not
be completed within 24 hours and the matter of his remand for further investiga~
tion was governed by provisions contained in section 167 of the Code. Section
167 of the Code expressly provides for judicial scrutiny while granting remand
and extends to examine whether the arrest was validly made in accordance with
section 41 of the Code. A Full Bench of Punjab and Haryana High Court in
Kashmir $ingh v. State of Punjab (1), held that the presumption is that the
exercise of power by the Judicial Magistrate under the Code would normally
be judicial and only the clearest indicia to the contrary would be necessary to
hold that it is executive in nature. With reference to exercise of powers under
section 167, Crimina! Procedure Code, it was held that sub-section (2) of section
167 permits detention of the accused produced before the Magistrate by the
police for a period of 15 days op the basis of the material placed before him by
the investigating agency and on satisfaction that the grounds exist for so dcing.
Consequently, it was held that the exercise of such power is essentially judicial
in the nature. In paragraph 13 of the report, S. S. Sandhawalia, C. J., speaking
for the Bench, expressed himself in these words : —

«It would, therefore, follow that for the exercise of this jurisdiction,

- the Magistrate is obliged to apply his mind to the materials
produced before him; hear the accused either in perscncr
through his counsel as also the prosecution and then determine
the significant question whether the accused should be detained
at all and if so, the nature of such custody within the parametars

(1) 1984 Cr, L. J. 51,
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prescribed in S. 167 of the Code. 'Tbis, in essence, is a judicial

function and there is no dearth of authority that in doing so, the
Magistrate exercises his judicial mind.*

Similar observations were made by J. §. Verma, J. while expressing his opinion,
dated 14-10-1981, on difference between Sharma and Seth JJ., in Pramod Kumar
Khare v. State of M. P. and others (1). In deciding a question for remand,
the Magistrate would * be guided by evidence already available and the prospect
for getting further relevant evidence as regards the alteged offence. The Ordinance
was superseded by Adhiniyam later. By the M. P. Dakaiti Aur Vyapaharan
Prabhavit Kshetra (Sansodhan) Adhyadesh, 1982, the Adhiniyam too was
amended and section 4-A was added. That section rumds as below:—

“4-A. Procedure where investigation cannot be completed in 24 hours.—

(1) Whenever any person who has been concerned, or against
whom a complaint has been made, or credible information has
been received, or a reasonable suspicion exists, of having been
so concerned, with the commission of a specified offence, is
arrested and detained in custody, and it appears that the
investigation cannot be completed within the period of twenty—
four hours fixed by section 57 of the Code, and there are grounds
for believing that accusation or information is well founded, the
officer incharge of the police station or the police cfficer making
investigation, if he is not below the rank of sub-Inspector shall
forthwith transmit to the nearest Judicial Magistrate a copy of
the entries in the diary as prescribed in the Code relating to
the case, and at the case "time forward the accused to such
Magistrate.

(2) The Magistrate to whom the accused person is forwarded under-

sub-section (1) may, whether he has or has not the jurisdiction,
from time to time authorise detention of the accused in such
custody as such Magistrate may think fit, for a term not excee-
ding 15 days in whole.

{3) [f the Magistrate at aoy time considers detention of the arcused

unnecessary or after the expiry of the period of detention of 15
days under sub-section (2), whichever is earlier, he shall forward.
the accused alongwith all papers to the Special Judge having. .
jurisdiction in the matter,

(1) Misc, Petition No. 827 of 1981, decided on the 24th November 1981,
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(4) On the accused being so forwarded alongwith the police papers the
Special Judge may either take cognizance of the case treating the
papers as police report under section 8 or may pass such orders
with respect to remand as a Magistrate having jurisdiction could
have passed uader the provisions of the Code.”

Thén, this was superseded by the Amendment Act. This amended section 4-A
is more or less the same as section 167 of the Code. Similar considerations for
granting remand shall apply now in relaticn to the person arrested on suspicion
of having committed a specified offence under the Adhiniyam. Judicial scrutiny,
therefore, as indicated above, is permissible while remanding the persop so
arrested the oniy difference being that the jurisdiction under section 4-A has
to be exercised by special Judge having jurisdiction in the matter.

The other relevant section is section 5 of the Adhiniyam which, after its
amendment, reads thus:—

5. Regulation of grant of bail-

(1) Notwithstanding anythinz contained in the Code, no application
for an anticipatory bail shall be entertained by any Court in
respect of a dacoit,

(2) Notwithstanding anything contained in the Ccde, no application
for bail of a dacoit shall be allowed, if opposed:

Provided that no Court or Magistrate shall autherise the detention of
a person accused of a specified offence in custody during the
course of investigation for a period exceeding 120 days and on
the expiry of such period, in the event of the police report under
sub-section (2) of section 173 of thke Code being not filed, the

 accused shall be released forthwith if he is prepared to and dees
furnish bail.” :

Here, in this case, we are not concerned with sub-cection (1) of Szction 5. What
iz relevant for consideration is proviso to sub-section (2) which is practicallv
the same as sub-section (2) of Section 167 of the Cede. In fact, J.S. Verma, J.
in the case of Pramod Kumar Khare (supra) expressing his opinion, observed
that but for modifying the other limit as 120 days, there is no material difference
between sub section (2) of section 167 of the Ccde ai.d proviso to sub~section (2)
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of section 5 of the Adhyadesh and further that proviso to sub-section (2) of
section 5 supersedes sub-section (2) of section 167 of the Code in that behalf.
Repelling the argument that judicial scrutiny under sub-section (2) of section 5
is completely ousted and for that reason it was invalidly enacted, J. S. Verma, J.
held that while deciding an application for bail under section 5(2), judiciat
scrutiny was permissible. It was also observed that the Court while considering
an application for bail has to see whether the police officer has arrested the
person on his satisfaction that at least a reasomable suspicion exists of the
person detained having been concerned with any such offence. Once this is
concluded, the result is that within a period of 120 days as provided in section
5(2) of the Adhiniyam, the special Judge would be entitled to and should
scrutinise either while granting remand to custody or while considering an
application for release on bail of a person arrested for an specified offence under
the Adhiniyam that there are grounds for believing that the accusation of
information against the person so arrested are well founded. The person arrested
would be entitled to show that the information received by the police is not
credible or that no amount of suspicion exists of his being so concerned with
the commission of a specified offence. If the Special Court is of the opinion
that reasonable suspicion exists of the person arrested of his being concerned
with the commission of the offence and ihere are grounds for
believing that the accusation or information is well founded, he may
authorise detention of the accused in cusiody as provided in various clauses
of that section, By force of proviso to sub-section (2) of section 5, this outer
limit is 120 days and if during this period the investigation is not complete and
the police report under sub-section (2) of section 173 of the Code is not filed,
the peison arrested shall be released on bail, if he is prepared to and does
furnish bail. In Hussainara Khitoon v. State of Bihar (1), P. N. Bhagwati, J.,
while considering a case under proviso to sub-section (2) of Section 167 of the
Code, expressed that on the expiry of the period of 90 and 60 days mentioned
therein, the Magistrate must before making a further remand to judicial
custody, point out to the under trial prisoner that he is entitled to be released
on bail.

In the instant case, the accused have been arrested on a suspicion of
having committed an offence punishable under sectifm 396 of the Indian Penal
Code, which is a specified offence under the Adhiniyam. The accused can,
therefore, be remanded to custody by the Special Judge for a period of 120 days
in case he is of opinion that there exists ground to belive that the accusation
is well founded. The accuszd persons say that inspite of this particular offence
(one u;s 396, 1.P.C) reasonable grounds do not exists of their having been

-—

(1) A.1.R.1979S8.C.1371.
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se concerned with the commission of any such offence and the facts prima facie
show that the accusation in that behalf is completely groundless. This,
however, they did not agitate for the period of 90 days of their arrest. It
is, however, claimed that on the expiry of 90 days, they are entitled to be
released on bail under section 167(2) as according to them proviso to sub
section (2) of section 5 of the Adhiniyam will be entirely out of consideration.
This argument, in my opinion, is fallicious for the reason that they have been
-arrested on an accusation of having committed a specified offence. The case
shall, therefore, be governed by sections 4-A & 5 of the Adhiniyam and not
by section 167 of the Code. The accused can, therefore, be released on bail
even during the period of 120 days of their arrest if they are able to show that
no reasonable ground exists for believing that accusation or information against
them is well founded, This is the ratio of the opinion expressed by J. S. Verma J.
in Pramod Kemar Khare's case (supra) and the Full in Gulabehard case (supra).
. Considering the facts of this case, I am of the opinion that the accusation against
the accased relating to the offence under section 396 of the Indian Penal Code
(the specified offence) is entirely groundless. True it is that afier the assault on
the deceased and after he fell down injured on the ground, ome person out of
the group of assailants took away the rifle and cartridges which the deceased had
with bim at that time. From the entire papers, report under sub-section (2) of
section 173 of the Code being not filed, it is difficult to say that the accusation
make out any offence under section 396 of the Indian Penal Code. I would bave,
therefore, directed the release of all the accused persons on bail after the expiry
of period of 120 days if the challans were not filed because the proviso to sube
section (2) of section 5 of the Adhiniyam, if properly understood, is confined to
investigation of the case before the challan is filed. [See: Para 17, Gulabchand
Kannoolal v. State of M. P. and others (1)}, 1am not prepared to accede to the
contention advanced on behalf of the accused thatas po ground exists for
believing that the accused are in any way concerned with the commission of the
specified offence and their case shall be governed only by section 167 of the Coce
because they have been arrested on suspicion of their having been concerned
with the commission of the specified offence and have been so accused. Tte
investigation also relates to a specified offence and, therefore, too itisonly
section 4-A anf section 5 of the Adhiniyam which shall govern the case and
not section 167 of the Code. The accused, therefore, could have been released
on bail before the expiry of 120 days for the reason that no reasonable grourd
existed for believing that they are concerned with the commission of the specified
offence, i. €., one punishable under section 396 of the Indian Penal Code, and

(11 1982M P L.J 7.
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on the expiry of 120 days if the police report under section 173 of the Code was
rot filed within that period of 120 days. They, however, could not be released
on bail on the expiry of 90 days by force of proviso to sub-section (2) of
section 167 of the Code.

It was pointed out by the learned counsel for the accused that the
matter was being dealt with by the magistrate before whom they were produced
after their arrest even beyond the expiry of 15 days. The Magistrate did not
forward the accused to the special Judge having jurisdiction in the matterin
accordance with subesection (3) of Section 4-A of the Adhiniyam. They were
forwarded to the Special Judge on 21-8-1983, i, e., after the expiry of 120 days,
of their arrest, and after rejecting their application for release on bail. It was,
therefore, urged that the detention of the accused under the orders of the
Magistrate was illegal after the period of 90/120 days and, therefore, also they
are entitled to be released on bail. In my opinion, this contention is also not
correct. It is true that in accordance with the provisions under section 4-A of
the Adhiniyam, after the expiry of 15 days, or under sub-section (2) when the
Magistrate considers the detention of the accused unnecessary, whichever is
earlier, the accused has to be forwarded to the Special Judge having jurisdiction
in the matter. That was not done in the present case. But the Magistrate
continued granting remands, even if the Magistrate thought that there was no
accusation or reasonable ground to believe that the accused were concerned with
the commission of any specified offence, he was required to commit them to the
Court of Sessions as other offences for which the accused are charged were
only triable by that Court. The learned Magistrate granted remands even after
the period of 90 days. Evenso the detention would not be iliegal. This is the
law which has now been laid down by the Supreme Courtin State ¢f U. P. v.
Lakshmi Brakman (1). The accused cannot even now be released on ba:l on this
ground because the matter has been sent to the Special Court and the police
1eport under section 173(2) of the Code ha: been filed.

Pritam Singh was released on bail by me in Miscellaneous Crimisat
Case No. 43 of 1984 on a view that section 167(2) of the Code became applica-
ble. In the light of what I have stated above, Pritam Singh also could not bave
been released on bail with the aid of section 167(2) of the Code. On a careful
consideration of the matter, 1 am of the opinioun that his release on bail op that
count was erroneous and the order releasing him on bail op that count has to be
caacelled. However, from the facts disclosed inj the case-dairy, I find that he
was a person who himself was severely assaulted and has received grievous

(1) A L. R. 1983 S C. 439,
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§njuries. He had to be immediately admitted in the hospital and for good
number of days the police even did not arrest hirn, There was some ceptroversy
as to his actual arrest Initially. The prosecution also has not shown that after
his release on bail, he has in any way misused it. ‘There is no such allegation
against him. That being so, I direct that his 1elease on bail shall continue but
for emirely different reason.

For what I have stated above, both these applications are dismisged.
Pritamsingh alone shall continue to remain on bail but for reasons other than
those which weighed with me in my order dated 30th January, 1984,in Misce-
llaneous Criminal Case No. 43 of 1984.

Application dismissed.

MISCELLANEOUS PETITION

Before Mr, G. L. Oza C.J. and Mr. Justice C. P. Sen.
30 Mar. 1984 -

S.S. BHATIA AND COMPANY, RAJNANDGAON, Petiticner*
v.
STATE OF MADHYA PRADESH and others, Respondents.

Exclise Act C. P. and Berar (11 of 1915)—Sectlon 62 (f) and conditiors of auction
published in the official Gazette dated 6-1~1980—Firm deposiving earnest
money but not producing registration certificate—Firm not entitled to
offer bids— Deposit in the name of firm—Individual partner not entitied
to offer bids—Instructions for auctlon published in the Gozette dated
6-1-1984 though administrative and not ssatutory rules, authcritles ore
bound to follow them.

Although the petitioner-partnership firm bad depo:ited the earnest
money but it could not produce the registration certificate and, therefore, in
accordance with the conditions of auction the firm was oot entitled to offer
bids.

*M. P. No. 258 of 1984.
1
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If the deposit stands in the name of the firm it could not have been
adjusted or treated -as deposit in the name of a particular person as it is clear
that although the partnership firm is not a legal person but it means a group of
persons and money deposited in the name of group of persons could not be
treated as deposited in the name of one. If there was no deposit of earnest money
by the petitioner in his own name, the question of his being permitted to offer
bids is of no consequence as admittedly in accordance with the conditions of
auction a person who had not deposited the earnest money could not be permitted
to offer a bid.

Though instructions for auction published in the Gazette dated
6-1-1984 in exercise of the powers under section 62(f) of M. P. Excise Act are
admioistrative instructions, the authorities are bound by them. If the authorities
have followed these instructions which were also published in the auction notice
long in advance n> grievance that the authorities were wrong in following
instructions could be made. In fact, the authorities are expected to act in accord-
ance with the conditions laid down by the State Govt. and the conditions
advertised. If the conditions for reauction as are stated in Rule 12(a) and (b)
are not satisfied, the prayer for re-auction could not be granted either by the
Excise Commissioner or by the State Govt.

Ramana v. 1. A. Authority of India (1); referred to.
Y. S. Dharmadhikari for the petitioner.

S. L. Saxena Govt. Adv. for ths respondents.
Cur, adv, vult,

ORDER

The Order of  the Court  was delivered by
Oza, C. J.—This is a petition filed by the petitioner challenging the auction of a
group of 24 shops in Raipur held on 15th January 1984. The petitioner by this
petition has sought the cancellation of the acceptance of the bid of respondent
No. 7 and in substance las sought the relief of re-auction on the ground that
the petitioner was not permitted to offer bids and bids offered by him were -not
recorded.

(1)A.J. R, 1979 S.C. 1628, at p. 1632,
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The petitioner is a firm constituted under the  Indian Partnership Act
and in response to the notification issued by the Collector, Raipur, for auction
which was notified to be held on 15th and 16th January 1984, the petitioner fim
had deposited the earnest money Rs. 15,50,000/= in the name of the petitioner
firm. This petition pertains to the auction of 24 country liquor shops in Raipur
and adjoining areas as indicated in the auciion notice. It is alleged by the
petitioner that the petitioner firm had deposited the earnest money but as the
date of auction, i. e. 15th January 1984 was a Sunday it was not possible for the '
petitioner to produce the registration certificate of the firm and cn that count
he was not permitted to offer the bids. Surjit Singh Bhatia who was one of the
partners of the firm was present in person. Itis also alleged that he made a
request that if the firm is not permitted to offer bids because of the technical
defect of non-production of registration certificate, the petitioner should be
permitted to offer the bid in person and the earnest money deposited in the
name of the firm be either treated as earnest money deposited by him personally
or the amount be refunded so that he may deposit it in his individuval name
jmmediately, but according to the petitioner this was not dome and even
his request for postponement of the auction to the next day, i.e. 16th
January 1984 was also not accepted and the bid of respondent No. 7 who was ke
only person offering the bid was accepted at Rs. 1,40,00,CC0/-and the petitioner
was not permitted when he was prepared to offer a higher bid i.e. Rs.1,51,00,000; -
1t is alleged by the petitioner that in so doing, the authorities not only did not
permit the petitioner to offer the bid which was higher than that of respondent
No. 7 and by doing so they also caused a loss of revenue to the tune of Rs.
11,00,000/- which was a substantial sum. It is also alleged by the petitioner that
immediately thereafter he submitted an app'ication to the Commissioner of
Excise, which was dated 18th January 1984, wherein he drew the attenticn of the
Commissioner that by not allowing the petitioner to offer the bids the authorities
have caused loss to the revenue and it is alleged 1y the petiticner that he received
a letter from the Commissioner of Excise on 30th January 1984 enquiring whe-~
ther petitioner is prepared to offer a bid of 10% more than the bid of Rs.
1,40,00,000/-which was accepted, and whether he is prepared to deposit
1/3rd of his offer in advance. According fo the petitioner, by his letter
dated Sth February 1984 he replied that he was prepared to® offer a
bid of 10% above Rs, 1,40,00,000/- and is also prepared to deposit
1/3rd amount but according to the petitioner thereafier he did not
hear anything from the Excise Commissioner and if the Excise Commissioner
had ditected him to deposit the amount, he would have deposited it. It was,
therefore, contended by the petitioner that he was not permitted to offer bids in
spite of the fact that earnest money was deposited and even when the Commis-
sioner was prepared to consider his offer and the petitioner had expressed his
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willingness, still the Commissioner did not issue any further directions for depo-
siting the 1/3rd amount.

The material facts are not in dispuate. It is not disputed that the earnest
money Rs.15,50,000/~ was deposited in the name of the petitioner, a partnership
concern. ’

It is not in dispute that Surjit Singh Bhatia personally had not
deposited in his own name any earnest money.

It is also not in dispute that the petitioner firm could not produce the
tegistration certificate of the firm.

The only controversy is as to whether the petitioner offered any bids
which were not recorded and as to whether the petitioner made a request for
converting the deposit of Rs. 15,50,000/-in his personal name and permit Surjit
Singh Bhatia personally to offer the bids. As according to the return filed by the
respondents there was no such prayer nor it could have been done as admittedly
the earnest money was deposited by the firm and in the name of the firm i. e. the
petitioner, and this could not have been treated to be a deposit in the name of
Surjit Singh Bhatia, a person who claims to be one of the partners of the firm,
1t is also disputed that any request for postponement was made and it is also
contended that such a request could not have been accepted as the auction
although was to proceed on both the days but these were not the only shops and
a number of other shops had to be auctioned. Although there have been a petition,
a rejoinder and an additional return but the facts stated above are the material
facts. It is also not disputed that an application was made by the petitioner to
the Commissioner of Excise on 18th January 1984 and that the Commissioner
teplied on 30th January 1984 but the stand taken in the return is that for re«
auction the condition precedent is that 1/3rd amount should have been deposited
although the petitioner showed his willingoess to deposit the 1/3rd amount bus
in fact 1/3rd amount was never deposited and, therefore, re-auction could not
have been ordered.

1t was contended by the learned counsel for the petitioner that aithough
the earnest money deposited was in the name of the firm but firm is not a legal
person different from the partners. At best it is only a group of persons and,
therefore, if the petitioner who was present in person wanted to offer the bids by
treating the deposit in his individual name the authorities couid not have pro-
hibited or refused to record his bids. It was also contended that the petitioner's
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~prayer for treating this to be a deposit of Surjit Smgh Bbatia in person could
have been considered.

It was contended that when the auctions were fixed on 15th and 16th
January 1984, 15th being a Sunday, in the interests of revenue the authorities
could have postponed the auction to 16th so that the petitioner firm could have
produced the certificate of registration of the firm so that the technical defect
could have been avoided and the petitioner firm could have been permitted to
offer bids which could have given further advantage to the revenue. Learned
counsel for the petitioner contended that under the scheme of the Excise Act the
"State Government is the sole authority to confer the privilege of sale of liquor to
aany person and the basic consideration with tbe State Government should be the
revenue and in this view of the matter the authorities on technicalities prevented
the petitioner from offering the bids and thereby caused a loss of revenue to the
tune of about Rs. 11,00,00u/-. It was also contended by learned counsel for tle
petitioner that his applicaticn to the Commissioner was made within three days
of the auction and the Commissioner asked the petitioner to offer a bid of 109,
above and asked him whether he was prepared to deposit 1/3rd amount and the
petitioner accepted the offer of the Excise Commissioner and it was necessary for
the Excise Commissioner to direct the petitioner to deposit 1;3rd amount so that
re-auction could have been ordered. It was even contended during the course of
arguments that the application to the Excise Commissioner could have been
treated as an appeal as is provided in the rules and the appeal also bas not been
decided. Learned counsel for the petitioner referred to the decisions of their
Lordships of the Supreme Court in P.N. Kauskal v. Unfon of India (1), Ramera v.
I. A. Authority of Indie (2) and Nashirwar v. State of M. P. (3) to contend that
although the excise contracts are for sale of liquor which runs contrary to the
directive principles of the State Policy but still when the State confers this
privilege on a person and the scheme of auction is only a scheme to secure
“maximum revenue to the State, the State ought to have considered the questicn
of loss of revenue as a material question. It was contended that the proceedings
of auction themselves indicate that there was no one else to offer higher bids
except respondent No. 7 and the manner in which the auction was hurried
depriving the petitioner an npportunity to offer has uitimately resulted in the
bid of respondent No.7 being accepted whigh was only Rs. 1,40,00,0€0/-, and
more which could have been secured to the revenue bas been lost merely because
of the manner in which the auction was conducted and the manner in which the
petitioner was kept back. Allegations are also made agaipst the officers of tke

(D AL R, 1978S. C, 1457. (21 A. L. B, 1979 S, C, 1628 at p. 1632,
(3 A LR, 1975 5.C, 360,
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Excise Department conducting the auction and it is alleged that they conducted
the whole matter in the manner in which respondent No. 7 could secure the
contract although it is a positive loss of the revenue to the tune of
Rs. 11,00,000/-.

Learned Government Advocate, on the other hand, contended that the
conditions of auction which have been laid by the State Government in the
exercise of powers under section 62(f) of the M., P, Excise Act and which have
besn published in the Gazette dated 6th January 1984 provide the eligtbility of
a person to offer a bid and they also provide for eligibility of a person to
pray for a re-auction. It was contended that there were two conditions necessary
to be satisfied before a person could be allowed to offer a bid. The first was
the earnest money which admittedly was Rs. 15,50,0C0/-which had to be
deposited in advance and if it was a firm, a registration certificate of the firm
had to be produced. The second condition to which emphasis has been laid by
the learned Government Advocate is that if a person who offers a bid was not
the previous contractor then he had to produce a solvency certificate or a revenue
record certifying that the person holds agricultural land 2 hectares or odd as is
provided in the condition of auction. It was contended that the petitioper firm
which had deposited the earnest money did not produce the registration
certificate and, therefore, was not entitled to offer the bid. Even the second
condition of producing a solvency certificate or a revenue record showing holding
of land was not fulfilled.

As regards Surjit Singh Bhatia, a person, it was contended that heis.
pot before this Court as this petition has been filed by Surjit Singh Bhatia &
Company, a firm. Apart from it, it was contended that as the person Surjit Singh
Bhatia had not deposited the earnest money, he could not have been allowed to
offer the bids. It was contended that even if this request of Surjit Singh Bbatia,
a person and a partner of the firm, is considered, the deposit which was made
in the name of the firm could not have been altered or adjusted in the name of
a person as that could not be done unless the consent of the other partners
was there, nor the amount could be withdrawn as the amount could only be
refunded to the Arm and not to Surjit Singh Bhatia. It was, therefore,
conteaded that so far as Surjit Singh, Bhatia, the person, is concerned, he did
not fulfil any one of the eligibility clauses entitling him to offer a bid. Under
these circumstances, it was contended that the petitioner firm was not eligible
as it did not produce the registration certificate nor satisfied the authorities
about the requirement of the solvency certificate or the revenue record showing.
bolding of Jand. Surjit Singh Bhatia personally was not emitled to offer the
bid as he had not deposited the earnest money and, therefore, he was not a_
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person eligible to offer the tNds nor there is anything to indicate that he
satisfied the second condition of the solvency certificate or revenue record

showing that he 1is holding a land as required under the eligibility
-«clauses.

It was contended by the learned Government Advocate that so far as
the question of re-auction is concerned, in the conditions of auction published
in the Gazette rule 12 pertains to re-auction and the first requirement of a
person who applies for re-auction is that he must be a person who had offered
the bids.® As the petitioner firm or Surjit Singh Bhatia were not entitled to
offer the bids and as the bids were not offered, neither the petitioner firm nor

. Suriit Singh Bhatia were entitled to claim a re-auction as has been provided
in Rule 12. It was contended that the second condition which is incorporated
“in Rule 12(b) is that the person who claims re-auction has to deposit 1/3rd of
the amount of proposed bid along with the application. According to the
learned Government Advocate admittedly when the prayer for re-auction was
made to the Commissioner, 1/3rd of the proposed bid was not deposited. It was
not eveu deposited when in response to the letter of the Commissioner dated
30th January 1984 the petitioner although expressed his willingness but in fact
the 1/3rd amount was never deposited and in such a situation the petitioner
was not entitled to claim re-auction as the conditions required under Rule 12
or instructions issued by the State Government were not fulfilled. Learned
-Government Advocate therefore contended that even if these instructions are
not statutory rules, still it could not be disputed that they are administrative
instructions and were notified long before and the petitioner knew them and
therefore the authorities were bound to act in accordance with these instructions
-and could not give a 3o by to these conditions advertised and in support of
“his contention the learned Government Advocate placed reliance on the decision
-of their Lordships of the Supreme Court in Romaewa V. I. A. Authority of (nala
“(1) where their Lordships have at length considered the question of the considera~
~tion or requirement following the conditions laid down in the notice of auction
-or tender even though they may not be statutory and have ruled that the
authorities are bound to follow them. Learned Government Advocate also
placed reliance on the Diviston Bench decisions in Nanhelal Sahu v. Siate of
Madhya Pradesh and another (2) and Pradeep Rajdeep & Company, Gadarwara .
State of M. P. and others (3).

Learned counsel for the petitioner, on the other hand, contended

() A, LR, 1979 8. C. 1628 at p. 1632,
(2) M. P. No. 2106 of 1983, decided on the 31th October 1983,
(3) M. P, No. 965 of 1983, decided on the 15th April 1983,
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that the instructions published in the Gazette on wiich reliance is placed by
the learned Government Advocate are not rules framed under section 62(f) of
the M. P. Excise Act but are only instructions even if they are issued by the
State Government and, therefore, they could not be said to be statutory rules.
It was coutended that under sections 13, 17 and 27 of the Excise Act it is the
power of the State Government to give the privilege of selling liquor and the
basic consideration before the State Government is the collection of revenue.
It was, therefore, contended that apart from the technicalities of the matter, the
petitioner has demonstrated as to how the State has suffered a loss of revenue
to the tune of Rs. 11,00,000/- and therefore it is for the State to consider the
question of re-auction. )

As stated earlier, it is not disputed that the petitioner partnership firm
although had deposited the earnest money but could not produce the registration
certificate and therefore admittedly in accordance with the conditions of auction
the firm was not entitled to offer bids. Even without going into the controversy
as to whether a request was made or not for adjustment or treating the earnest
money to be the deposit of Surjit Singh Bhatia personally, it is very clear
that when the deposit stands in the name of the firm it could not have been
adjusted or treated to be a deposit in the name of a particular person as it is
clear that although the partoership firm is not a legal person but it could not
be doubted that it means a group of persons and money deposited in the name
of a group of persons could not be treated to be deposited in the name of one.
1t is also clear that it could not have been refunded to Surjit Singh Bhatia. It
could only be refunded to the firm and therefore the controversy about his
request is of no consequence.

It could not also be disputed that so far as Surjit Singh Bhatia
personally is concerned, there was no deposit in his own name of the earnest
money and, therefore, the question of his being permitted to offer bids also
is of no consequence as admittedly in accordance with the conditions of auction
a person who had not deposited the earnest money could not be permitted to
offer a bid. 1t is also clear that so far as the conditions of re-auction are
concerned as have been stated clearly in Rule 12 of the notification issved by
the State Government, the conditions were not satisfied as the petitioner was
not the person who offered the bid as he was not eligible and that 1/3rd amount
was not deposited as is conlemplated under Rule 12(b).

The material question which emerges is that even if these notifications.

jssued by the State Government are administrative ibstructions, are the:
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authorities bound to follow them? In Ramana v. [. A. Authorlty of India (1)
after dealing with this matter of the conditions of auction notice at length, their
Lordships observed: )

“It is, therefore, obvious that both having regard to the constitutional

- i

() A. L R, 1983 All, 368

mandate of Article 14 as also the judicially evolved rule of
administrative law, the 1st respondent was not entitled to act
arbitrarily in accepting the tender of the 4th respondent, but
was bound to conform to the standard or norm laid cdown in
paragraph 1 of the notice inviting tenders which required that
only a person running a registered IInd Class hotel or restaurant
and having at least 5 years’ experience as such should be eligible
to tender. It was not the contention of the appellant that this
standard or norm prescribed by the 1st respondent was discrimi=
natory having no just or reasonable relation to tke object of
inviting tenders, namely, to award the contract to a sufficiently
experienced person who would be able to run efficiently a 1Ind
class restaurant at the airport. Admittedly the standard or
norm was reasonable and non-discriminatory and one such a
standard or norm for running a IInd class restaurant should be
awarded was laid down, the 1st respondent was not enptitled to
depart from it and to award the contract to the 4th respondent
who did not satisfy the condition of eligibility prescribed by the
standard or norm. If there was no acceptable tender from a
person who satisfied the condition of eligibility, the 1st respondent
could have rejected the tenders and invited fresh tenders on the
basis of a less stringent standard or norm, but it could not
depart from the standard or norm prescribed by it and arbitrarily
accept the tender of the 4th respondent. When the ]st respondent
entertained the tender of the dth respondent even though they
did not have 5 years® experience of runaing a ITnd class restaurant
or hotel, it denied equality or opportunity to others similarly
situate in the matter of tendering for tlLecontract. There might
have been many other persons, in fact the appellant himself
claimed to be one such person, who did not have 5 years’
experience of running a Ilnd class restaurant, but who were
otherwise competent to run such a fsestaurant and they might
also have competent with the 4th respondent for obtaining the
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contract, but they were precluded from doing so by the condition
of eligibility requiring five years’ experience, The action of the
1st respondent in accepting the tender of the 41h respordent, even
though they did not satisfy the prescribed condition of eligibility,
was clearly discriminatory, since it excluded other persons simi-
larly situate from t.ndering for the contract and it was alse
arbitrary and without reason. The acceptance of the tender of
the 4th respondeut was, in the circumstances invalid as being
violative of rhe quality clause of the Constitutior as also of the
rule of admi..istrative law inhibiting arbitrary action,”

Therefore, if the authorities have {ollowed the conditions of auction notified by
the State Government in the Gazette and also published in the auction notice
long in advance, the petitioner could not make any grievance that the authorities
committed any wrong. In fact, the authorities were espected to act in accor-
dance with the conditions laid down by the State Government and  the
conditions advertised It also conld not be doubted that as the conditions
for re-auction as are stated in Rule 12(a) and (b) are not satisfied, the prayer of
the petitioner for re-auction could not be granted either by the Excise Commis-
sioner or by the State Government. An attempt no doubt has been made by the
petitioner to indicate that the revenue has suffered a loss, the learned Goversment
Advocate has clearly stated that the matter is still with the State Government
and the State Government may pass appropriate orders but it is plain that the.
petitioner in this petition cannot seek a direction as discussed either for re=
auction or for cancellat:on of the acceptance of the bid in favour of respondent
No. 7.

It was contended that the State Government is the ultimate authority
for granting the licence for sale of liquor and it was vigerously contended by
learned counsel for the petitioner that the State Government which have
delegated the powers ta various authorities can ultimately tske a decision in the
interests of revenue to order re-aution, Itis, however, open to the State
Government in its wisdom to do as they choose although we will like to quote
from P. N. Kausha! v. Union of India (1) the following observations:

«“We have reasoned enough to justify the ways of the Constitution and
the law to the consumers of social justice and spirituous potions.

. The challenge falls and the Writ Petitions Nos. 4108-4109 etc.,
of 1978 are hereby dismissed with costs (one hearing fee). May
we hopefull. expect the State to bear true faith and allegiance to
that constitution orphan, Art. 477

(1) A. 1. R, 1978 S C 1457
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For the reasons stated above, the petition is dismissed. In the circums~
tances of the case, parties are directed to bear their cwa costs.  Security amount,
if doposited, be refunded to the petitioner.

Petition dismissed.

APPELLATE CIVIL

Before Mr, Justice G. L, Oza,

3 ‘May 1982

PUNJAB NATIONAL BANK, SEONI, Appellani*
V. '
. THE NATIONAL INSURANCE CO. LTD., CALCUTTA and others,
Respondent. ,
Civil Procedure Code (V of 1908), Section 20 and Insurance Act (1V of 1938),
Sections 46 and 2(9)(b)—Insurarce policy providing paruicular forum—
Jurisdiction of competert Court not ousted—Agreement between ihe
parties ousting turisaiction of a competent Court—When effective—
Convenienze of parties ard interest of justice in deciciry quesiion of
Jurisdleron— Conslderction of. .

Definition of the word ““Insurer’’ in sub-clause (b) of sub-section (9)
of Section 2 of the Insurance Act clearly provides for the company incorporated
in India and, therefore, the provision contained in secticn 46 of the Insurance
Act will applv to an Indian Company and in view of the language of section
46 inspite of the contract to the countrary or amy term in the policy, the
competent Court which has jurisdiction to try the suit will alore be competent
to try it and on the basis of the contract or term of the policy it canpot be
raid that the Court mentioned in the term of the policy c¢r the contract will
be the only court which will have jurisdiction to try the suit.

i . SEEE SN e ———— < e gy

Misc. Appeal No. 336 of 1981, from an ordsr of V D. Bajpai,District Judge, Seoni dated
the 27th August 1981.
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Isagmahmad Habtbljl v. The United India Flre ond General Insuramce
Co. Ltd., Hyderabad (1); relied on.

M |s Barbigha Cold Storage C9. (P) Ltd. v. National Insuyrance Co. Ltd.
. & another (2), M[s Surafmall Shiwbhagawan v. M|s Kalinga Iron Works (3),
referred to.

Maganlal D vji Mewawala and others V. Safya Narain und others (4);
referred to.

An agreement does not oust the jurisdiction of the competent Court.
1t is effective only where two Couris have jurisdiction and by agreement, partieg
can agree for jurisdiction of one of them. Thus, when it is notdisputed that
no part of the cause of action arose outside the Seoni Court, jurisdiction of
the Seoni Court could not be ousted on the basis of contract or a2 term in the
policy. Even without section 46 of the Insurance Act, the Court has te
consider on the basis of convenience and in the interest of justice, whether
to exercise jurisdiction or not and in coming to this conclusion, the Court hag
to weigh various circumstances and the agreement or a term in the policy is
one of such circumstances for consiceration.

Michaol Colodetz and others v. Serajuddin end Co. (5); followed.
J. P. Sanghi for the appellant.
P. D. Pathak for respondents nos. 1 and 2.
M. M. Sapre for respondent no. 3.
| Cur, ady, wult,
ORDER

Oza J.—This appeal and Misc. A.No, 340/81,341 and 342/81 all
involve a common Question about the jurisdiction of the Court below.

The present appeal arises out of the order passed by the District Judge
Seoni in C.S. No. 6/B/71, dated 27-8-81 filed by the appellant against the respon-
dents. Misc.A.No.340/81 is an appeal filed against the order passed by the District

(1) A. L R, 1978 Guj. 46. (2) A. L. R. 1981 Pat. 21,
(3) A. 1, R. 1979 Orissa 126. 4 A LR, 1978 All, 455,
(5) A.1.R.1963S C. 1044,
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Judge, Seoni in C. S. No, 4-B/71, dated 14-8-81 filed by the appellant. Misc.
A. No. 341/81 is filed by the appeliant-plaintiff against the order passed by the
District Judge. Seoni in C.S. N. 1-B/71, dated 21.8.81 and Misc. A. No. 342/81
arises out of C. S. No. 3-B,7i, dated 14-8-81, filed by the plaintiff against the
order passed by the District Judge, Seomi. In all these appeals, the question
considered by the Court below is about jurisdiction on the basis of a term in the
Insurance Policy which provides that the jurisdiction will be at Bombayor a
place where the headquarters of the Insurance Company are sitoated.

This order shall govern the disposal of all these appeals. o

It is not disputed that the causz of action accrued at Seoni, but an
objection was raised on the basis of the clause in the Insurance Policy which
reads:

«In case of any claim arising in respect of the property hereby insured the
same shall be settled and paid in Bombay and the entire cause of
action shall be deemed to arise in Bombay and further that all
legal proceedings in respect of any such claim shall be instituted
in a competent Court in the city of Bombay only.’”

On the basis of the above clause in the Insurance Policy, the learned Court below
held that it had no jurisdiction to try the suit and it could only be tried in the
Bombay Court and, therefore, by the impugned Order, directed return of the plaint.

it was contended by the learned counsel for the appellant that the
respondent No. 3 Firm had pledged certain goods and taken advance from the
plaintiff bank. These goods lying in the godown, were destroyed by fire and,
therefore, the plaintiff bank filed the suit for recovery of the amount against the
respondent No. 3 as well as respondent Nos. 1 and 2, as the goods were
insured with respondent No. 1 and the insurance was effected by respondent No.
2. It was also alleged that after the incident, the surveyor on behalf of the
Insurance Compay, the respondent No. 1 surveyed the loss, assessed it and offered
for acceptance to respondent No. 3 and the present appellant-plaintiff and
thereby. settled the claim which it was contended by the learned counsel for the
appellant, created a fresh agreement where there was no term about juris-
diction.

It was contended that even originally, so far as the plaintiff-appellant
is concerned, it was not a party to the agreement, i. e. the Insurance Policy,
between respondent nos. 1 and 3. It was also contended that in the suit filed

“by the plaintiff-appeliant, the condition of the policy issued by the respondeng
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No. 1 in favour of respondent- No. 3 could pot be enforced. It was also
contended that even ifsuch a condition was incorporated in the policy, it runs
contrary to section 46 of the Indian Insurance Act and in view of this' section,
the competent Court having jurisdiction can try the suit. Learned counsel
placed reliance on the decision reported in Isagmuahmad Habibiji v, r'he United
India Fire and General Insurance Co. Ltd., lyderabad (1), M|s Ba:bigha Coid
Storage Co. (P) Ltd. v. National Insurance Co. Ltd. & another (2), Maganlal
Devjt Mewawala and others v. Staya Narain and others (3) and M/[s Surajmal}
Shiwbhagawan v. M[s Kalinga Iron Works (4).

1? was contended that apart from section 46 of the Insurance Act, in
Isagmahmad Habibiji v. The United India Fire and General Insurance Co. Ltd.,
Hyderabad (Supra), their Lordships considered the impact of the agreement and
held, placing reliance ona decision reported In Michaoi Goledetz and othersv.
Serafuddin and Co. (5), that such a clause in the agreement does not take away’
the jurisdiction of a competent Court which otherwise had jurisdiction, but
is only an agreement between the parties to choose one of the Courts having
jurisdiction and although ordinarily such an agreement is given effect to by
Courts, but when it appears that by giving effect to such an agreement it is
not_convenient to the parties and it will not help the cause of justice, effect need
not be given to the agreement, as it 1s the discretion of the Court and the Court
which otherwise has jrrisdiction to try the suit can try it, as by agreement, the
jurisdiction is not ousted.

It was contended by the learned counsel that admittedly the incident
took place within the jurisdiction of the learned District Judge, Secni and that
the contract between respondents 1 and 3 and plaintiff and respondent No. 3
took place at Seoni and it is clear that from the point of view of convenience,
the Court at Seoni alope will have jurisdiction as all witnesses will be from
places within the jurisdiction of the Court at Seoni. It was, therefore,
contended that the Court below committed an error of law in holding that it

- had no jurisdiction to try-the suit.

It was also contended that the suit was filed in 1971 and after more
than 10 years, the plaintiff is still asked to go and file the plaint in the Coust
at Bombay where it will be not oniy inconvenient, but impossible for him to
file the suit and proceed with it and produce all the necessary evidence. It
was, therefore, contended that the Court below, even on considerauon of

(D A. L R. 1978 Guj. 46. (2) A.1. R, 1981 Pat. 21,
(3) A. L R. 1978 AllL 455. (4) A.LR. 1979 Orissa 126.
(5) A.LR. 19638, C. 1044,
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convenience and cause of justice, ought to have held that the suit is triable in
the Court of District Judge, Seoni.

It was also contended by the learned counsel that in spite of the fact
that Isigmahmad’s case was cited before the Court below and this decision
considers the impact of section 46 of the Indian Insuiance Act, still thke
learned District Judge chose not to consider the impact of section 46, nor did
he consider the question of convenience and the interest of justice and after
11 years, passed the order directing the return of the plaint.

' Learned counsel appearing for the respondent Insurance Co. contended
“that there is a clear warranty clause in the Insurance Policy which not only
makes all disputes referable to Bombay Courts, but provides that all cause of
action wherefrom it may accrue, shall be deemed to have accrued in Bombay
and it was contended that this clause bas to be given effect to as it is a term
of the contract between the parties. As regards Section 46 of the Indisn
Insurance Act. it was contended that it will not apply to local companies as
insurer has been defined in section 2(9) of the Indian Insurance Act and the
language used in this section clearly goes to show that the Courts in India
will have juriediction to try the suit. [t was, therefore, contended that readirg
the language of section 2(9) and section 46, it appears that this provision was
only made for foreign companies transacting busipess in India so that the
terms in the policy making the disputes subject to jurisdiction of Courts outsice
India, may mnot be given effect to and, therefore, in this provision, it was
provided that Courts in India will have jurisdiction and payments to be made
under the policy shall be made in India. It was, however, contended that
although this question has been considered in the decision reported in
1s2gmahmad’s case and other decisions relied on by the learned counsel for
the appellant, as there is no decision of this Court, the question does deserve
consideration in view of the language of sections 2(9) and 46 of the Indian
Insurance Act.

It was also contended by the learned counsel that although the present
plaintiff is not a party to the contract, yet in substance the plaintiff is trying
to recovet what respondent No. 3 is entitled to get from respondent No. 1
under the policy and, therefore,the terms of the policy will have to be given
effect to. It was also contended that if the parties enter into an agreement
to have exclusive jurisdiction in a particular Court, it could not be said that,
that agreement canpmot be given effect to. Reliance was placed by the leatned
counsel on the decision reported in Hakamsingh v. M|s Gammon
(India) Ltd. (1).

1) A. LR, 1971 S, C. 740.
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Section 46 of the Insurance Act reads as under:

““46. Application of the law in force in India to policies issued in
India. The holder of a policy of insurance issued by an insurer
in respect of insurance business tramsacted in (India) after
the commencement of this Act shall bave the right, notwith-
standing anything to the contrary contained in the policy or
in any agreement relating thereto, to receive payment in (India)
of any sum secured thereby and to sue for any relief in respect
of the policy in any Court of competent jurisdiction in (India)
and if the.suitis brought in (India) any question of law arising
in connection with any such policy shall be determined according
to the law in force in (India);

(Provided that nothing in this section shall apply to a policy of marine
insurance).”

This provision specifically enacts that notwithstanding any thing to the contrary
contained in the policy or in any agreement relating thereto ‘to receive payment”
the Court of competent jurisdiction in India will have jurisdiction to entertain
the suit.

On the basis of the words <Court of competent jurisdiction in lndia,
it was contended by the learned counsel that this was enacted only for foreign
companies who, in their policies, had a clause of payment of money at tke
Headquarters of the Companies, but it could not be disputed that this provision
provides that in spite of a contract to the contrary or a condition in the
policy, the suit can only be tried in the Court of competent jurisdiction in
Indis and applying this test, it is not disputed that so far as the present suit is
concerned, the only Court competent to try the suit is Seoni as the whole of
cause of action accrued at Seoni.

It was also contended that the term ‘Insurer’ used in this section has
béen defined in section 2(9) of the Act and an ettempt was made on the basis
of this definition that it applies to only an Insurance Company incorporated
outside India. Section 2(9) of the Insurance Act reads as under:

(9) ‘Insurer’ means:—

(8) any individual or unincorporated body of individuals or body
corporate incorporated under the law of amy country (other-
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than ladia carrying on insurance husiness (not being a person
specified 1n sub-clause (c) of this clause) which—

(i) Carries on that busiess in (India), or

(ii) has his or its principal place of busicess or is domiciled in

(India) or

(iii) with the object of obtaming iusurance business, employs a

frepresentative, or maintains a place of business, in (India);

(b) any body corporate (not being a person specified in sub-clause (c)

of this clause) carrying om the business of insurance, which is
a body corporate incorporated under any law for the time
being in force in (India); or stands to any such body corporate
in the relation of a subsidiary company within the meaning of
the Indiap Companies Act, 1913, as defined by zupb-section (2)
of section 2 of that Act;. and

(c) any person who in (India) bas a stapding coptract with under-

writers who are members of the Society of Lloyd’s whereby
such person is authorised witbin the terms of such ccnfract to
issue protection notes, cover notes, or cther documents
granting insurance cover to others on behalf of the under-
writers,

(but does pot include principal agent, chief agent, special agent, or

an insurance agent) or a provident society (as defined in
Part I111)".

Sub-clause (b) of this definition clearly provides for the Cempany incorperated
in India and, therefore. even on the basis of this definition, it could not be
aid that this provision contained in section 46 will not apply to an Indian
Company. It is, therefore, clear that in view of the language of section 46, in
spite of the contract to the contrary of any term in the policy, the competent
Court which has jurisdiction to try the suit will alone be competent to try
it and on the basis of the contract or term of the policy, it could not be said
that the Court mentioned in the term of the policy, cr the contract will be the
only Court which will have jurisdiction to try the suit.
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It is unfortunate that the learned District Judge disposed of these
suits and returned the plaints for presentation to prorer Court without
considering the provisions contained in section 46 of the Insurance Act. This
question was considered- by the Division Bench of the Gujrat High Court
reported in Isagmahmad Habiblji v. The United India Fire and General Insurance
Co. Ltd., Hyderabad (supra), wherein the learned Judges, after quoting section
46 of the Insurance Act, came to the conclusfon that in view of the language
of section 46, coupled with section 2(9)(b), it could not be said that the
clause in the policy or in the contract will oust the jurisdiction of the competent
Court which otherwise has jurisdiction to try the suit. Leurned counsel for
the appeilant contended that similar view has been taken in M/s Surajmail
Shiwbhagawan v A3 [s Kalfnga Iron Works (supra), M|s Barbieba Cold Storage
Co. (P) Lid. v. Natt nal Insurance Co. Ltd. & another (supra) and Meganlal Devjt
Mewawala and others v. Satya Narain and others (supra). Learned counsel for
the respondents frankly conceded that there is no other decision which has
taken a contrary view,

It was also contended by the learned counsel for the appellant that
even apart from section 46, an agreement does not oust the jurisdiction of the
competent court. It is effective only where two courts have jurisdiction and
by agreement, parties can agree for jurisdiction of one of them, but in the
present case, it is mot disputed that no part of the cause of action accrued
outside the jurisdiction of Seoni Court and, therefore, the jurisdiction of the
‘Seoni Court could mnot be ousted merely on the basis of a contract or a term -
in the policy. The Division Bench of the Gujrat High Court in the case noted
above also considered this question and placing reliance on a decision reported
in Michaol Goladetz and others v. Serajuddin and Co. (supra) held as
under :

¢i...it was pointed out that as per the settled legal position, even
under a contract, if the parties selected one of the two competent
forums, that did pot amount to ouster of the jurisdiction of
the ordinary Courts. Therefore, such a contractual stipulation,
in favour of which Court would have prima facie a great leaning
for upholding the solemnity of the contract so as to bind the
parties to their own bargains, could never operate as an absolute
bar to the jurisdiction of the competent Court. Therefore, the
competent Court would always bave a discretion to resolve
this questivn by taking into consideration this stipulation as
only one of the factors which would be given great weight as
the parties had selected a particular forum, but ultimately the.
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question would have to be decided not by treating the stipula-
tiop as if there was an absolute bar to the existence of
jurisdiction but as one of the factors to be counsidered for exercise
of the jurisdiction on sound judicial principles.”

It is, therefore, clear that even without section 46 of the Insurance Act,
the Court below had to consider on the basis of convenience and in the interest
of justice, whether to exercise jurisdiction or not and in coming to this
conclusion, the Court had to weigh various circumstances and the agreement
or a term in the policy is one of.such circumstance for comsideration. But it
could not be said that the term or the agreemeat will oust the jurisdiction of a
court which otherwise is competent to try the suit.

In the light ofthe discussion, therefore, the view faken by the learped
District Judge that he had no jurisdiction to try the suit is contrary to law.
The appeal is, therefore, allowed. The order passed by the learned Court below
is set aside and the case is sent back to the Court below for its trial in accor—
dance with law. It is unfortunate that only this question has ultimately resulted
in the delay of the suit for about 10 years and it 1s, therefore, directed that
the Court below shall proceed to decide the suit expeditiously. Aprellant shall
also be entitled to costs of this appeal from the respondent No. ! only. Counsel’s
fee Rs. 300.00, if certified.

Appeal allowed,

APPELLATE CRIMINAL

Before Mr. Justice M. D, Bhatt,
13 Sept. 1983

NANNUSING! & others, Appellants*
v.
STATE OF MADHYA PRADESH, Respondent.

Penal Code, Indlan (XLV of 1860), Sections 147,429 and 436 and Evidence

*Cr, Appeal No. 499 of 1983, from the judgment or_ B.B.L. Azarwal Additional Sessions
Judge, Bast Nimar, Khandwa, dated the 18th April 1983,
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, Act, Indian (lof 1872). Section 3—Prosecu‘ion alleging thet occused
perions started hurling abises ot P. W. ] ond othe s. collected at the
house of cne of the accused persons and after firing of some pistol-shets
and throwing of hand-grenades emerged armed with lathi. weapons and
buckets filled with kerosene oil and burnt houses of bhils and others—
Occurrence In a village involving rival froctions— Appreclation of
evidence—Most of P Ws. victims and eye-wiin:sses— Evidence of
partisan ard inimlcal witnesses not liakle to be 1¢jected—Care and
caution to be taken 1n @2p-e -iating such evidence— Principle of falsus
in uno falsus in omnibus—Applicabilits of — Crimn al Procedure Code,
1973 —Section 387 as amenced by M.P. Act No. 29 of 1978— Constitution
ef India— 4riicle 366, clauses (24) ond (25) and the Constitution
(Sckeduled Tribes)y Order, 1950—Accused persons committing aforesatd
offences against Bhils belomging to sckedvled Trites—lppesition of
sentence of fine hesides imprisorn-ent of 8ccused persor,s ~ Destrablilry
of payment of compensation to the victims.

The law is well settled that even in the matter of partisan or irimical
witnesses. one has simply to scrutinize their evidence with abundant caution,
10 ensure that innocent persons are not unnecessarily roped in.

Mutthu Naicker v. State of Taril Nadu (1); relied cn.

In s faction-ridden society where an occurrence takes place, to reject
the entire ¢vidence on the sole ground that it is partisan, s to shut one’s eves to
the realities of the rural life in our country. Large nomber of accused would
go unpunished if such an easy course is charted. The law is equally weil
settied that the principle of falsus in sno falses im omnibus does not apply
10 criminal t-isls and it is the duty of the Court to separate the grain from the
chail instead of rejecting the prosecntion case on general grounds.

Bhe Ram v. State of Haryona (2); relied on.

Where witnesses claim to bave seen the incident from different places
and at various stages of the occurrencs, it is but natural to expect that theis
perceptions would have been scemingly dissimilar and different at least to
some degree, because, what one might see, others may not. Besides, in furry
the victim get too scared. and are actually more worried sbout their owa
safety and of there kith a»{ kin and the security of their hearth and home asd
this circumstance too, naiurally tends o lead to minor variations and

d) A.L R 1978 5. C 1647 D A. LR.1980S.C. 957,
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inconsistences in their averments. What is of essence for balanced und judicious
appreciation of evidence is the salient fact that the contradictions and discrepa-
ncies are not on such material facets of the incident as may render their evidence
wholly unreliable. The evidence of tuch witnesses could well be partly unreliabie
and partly true. It is for this reason that the grain has to be scapned from ke
chaff; and one has to re-assure himself regarding the credibility or otherwise cf
the material prosecation witnesces.

When the whole incident of setting fire to various bouses bad taken
quite sometime and since the accused had moved together in  tke whole village,
from one particular house to the other, it is rational and rcasopable to presume
that the buckets of kerosene oil might have change hands and so also the weapens,
during the course of whole episode, according to the convenience apd the
exigencies, If it 1s certain that the accused who were moving together, burlicg
shuses and threats were all armed; ope accused with a pisto]l and others with
ballams, pbarsas and lathis, it is absolutely immaterial as to what particular
accused was holding what particular weapon.

Section 357 of the Criminal Procedure Code, 1973 as stands smended in
this state by M. P. Act No. 29 of 1978 where by payment of separate compensa-
tion to the victims belong.ng to scheduled caste and schedvled Tribes as defined
in Clauses (24) and (25) of Article 366 of the Constitution has been mace
mandatory. As per the Constitution (Scheduled Tribes) Order, 195( (SRO 510
date 6-9-1950) as it stands finally amended, Bhils of this village Bihar of the Dis-
srict East Nimar are found to be covered under Scheduled Tribes. It 15 just and
proper to pass appropriate sentence of imprisonment and also fine so that out
of fine, 1f realized, reasonable compensaiion cowd be paid to the victins in
accordance with section 357 (1)(b) of the Code.

Rajendra Singh for the appellants.
K. L. Kathal Dy. Government Advocate for the State.
Cur, adv. vuit,
JUDGMENT
M. D. BHaTF J.—This is the appeal of the cight accused persors iz,
Nannusingh, Abiaysing, Jagdish Singh, Naharu alfai Nabarsingh, Kbhustat

“Singh, Karen Singh, Iodersingh and Nawa!, who on their convictions uncer
sections 147, 429 and 436 of the 1. P. C. have each been sentenced to respectine,
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terms of imprisonment of one year, two years and eight years,-with the direction
for the concurrent running of these sentences.

Village Bihar of tne district East Niwar comprises of a little over 1(0
houses, inhabitated by Thakurs and also Bhils, belonging to aboriginal tribe,
From mid-noon till Jater afternoon on 15.5.82, about 41 houses and some thrash-
ing r o unds, all mostly of Bhils, were gutted with fire and were destroyed. In this
village, not only the household effects and other sundry articics were destroyed
but 34 cattle including 24 goats (grown-up as well as younger ones), one bullock
and four calves were also roasted to death, and this apart, two bullocks and
seven goats were sufficiently burnt and injured (P. W. 17 Dr. Chenana). All such
damage, consequent to the burning of the houses, household effects, grain and
cattle was to'the tune of about Rs, 1, 13, 458.060 (Rupees ope lac thirteen thou-
sand four hundred fifty eight), as assessed by the Police Investigaticr- Agency,
vide the detailed list Ex. P-4.

The case of the prosecution, in short, was that all the appellant:eaccused
and one Salim glias Salimuddin, now absconding, just before the alleged
incident, started hurling abuses at P. W, 1 Kachru Bhil and others, and then
collected at the houose of the accused Indersing; and after the firing of some
pistol-shots by Salim and the throwing of hand-grenaces from the house-top of
1ndersing, all emerged frcm the said house, armed with lethal weapers viz. fire-
arms, ballam, phnui etc. and also buckets filled with kerosene oil, ard then
started on their rampage, burning the houses of the bhils apd others,~the first
place burnt down was the mandap of P.W.1 Kackru and then the adjoined house
of Dagdu; and then further, the hooses of the rest of the respective persons, s
detailed in the list Ex. P. 4.

The appellants-accused Jagdish and Abhaysingh were stated to te-
carrying, ia torn, the buckets full of kerosene oil; and the absconding accused
Salim, all along continued. setting fire to the bouses, cattle sheds ard thrashicg
grounds, with the help of rag covered wooden sticks (torches), doused with
kerosene oil. Rest of the appeliants accused, all the while, were brandishing
their weapons and threatening the victims with usuval filthy abuses, meking the
victims flee from the village to safer places. The police of P. S. Pipalcd, in the
meanwhile, was apprised of the incident. Consequenuly, the pclice arrived st tke
scene; and the fire-brigade extinguished the fire with the help of victims and theit
svmpathisers. Some seizures of burnt and damagad articles were mace on the
spat. Fired empty cartridges were also seized fiom certain places. Oce fire-21m
with cartridges was later recovered and scized from the accused Abkaysing..
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Damage was got assessed; and the injured cattle were got treated; and after due
investigation. all the appellants accused were put up for trial for commission of
the very many offences including the opes, of which, they now stand convicted.
All the appeliants-accused abjured the guiltin the trial Court.

The appellants-accused Jagdish and Indersing pleaded aitbi and
claimed to be at Khandwa proper on the relevant date of the incident. The rest
claimed to be falsely implicated. It was specifically contended by them that they
were not responsible for the fire in the village. According to them, one Rajerdra
Singh Thakur, with his band of followers, comprised of Bhails had mobbed
the house of Indersingh and hurled stonmes and brick-bats on the house,
bad openmed fire-shots, had thrown hand-grenades) and had finally set
fire to the Pajga (cattie-shed) of Indersingh, and then to the house of cre
Nawalsingb and his father Babu. It was urged that this fire bad accidertally
spread in all neighbourhood, with the result that the particular houses of otbers
also (as detailed in Ex.P-4) had got burnt down, resulting in loss of property
and cattle. It was equally contended that Rajendrasing Thakur ard bis Cobcrts
had stacted this mob-violeace aand blazing spree, just in order to pressurize
Indersingh for not giving evidence in the Court against Rajendrasingh Thakur
and others, who were being tried for murder of Salim’s father Alimuddin. Only
one witness was examined in defence, and that too, for proving the olibf of tte
accused Indersingh and Jagdish. The trial Court ditbelieved the defence version
and the defence evidence; and relying on the prosecution evidence, convicted and
sentenced the appellants-accused to the extent as stated at the outset. Hence,
now, the present appeal.

The jearned counsel for the appeliants-accused has vebemently urged
that the prosecution evidence in the matter of the commission of tbe offences in
question by the appellantis-accused, should actually Lave been disbelieved by the
trial Court, inasmuch as, it has already disbelieved the prosecution story regarding
certain material facets of the incident viz. the origin of trouble, firing of the
pistol-shots, throwicg of bapd-grerades etc. Material prosecution witnesses
are stated to be infirm witnesses and it is urged cn the strength of Muluxa acnd
others v. State of Madhya Pradesh (1) that the evidensce of such infirm witnesces
does not become reliable merely because the same has been corroborated by a
number of witnesses of the same brand. Oral evidence of the material prosecu~
tion witnesses is stated to be highly interested and partisan; and as such,
unreliable; and more so, for the reason, that there are very many mutual
contradictions on certain material aspect of the incident, eg., as to which of the
appellants-accused were carrying buckets full of kerosene oil, and as to which

()AL R.1976S.C. 989.
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particular accused person was holding which particular weapon. It is equally
argued that the mere presents of all the accused persons together, cannot, by
itself. inculpate all of them in the particular offences, inasmuch as, there is
_nothing on record to show that all were actuated with the common object on
wrecking vengeance on the members of the rival party, by burning their houses
and, thus, destroying the property. Finally, it is stated that the -appellants-
accused are already in jail for some months past, and the sentences of imprison-
ment as have been awarded against them, are actually quite harsh and severe;
and as such, deserve to be suitably reduced.

On scrutiny of the evidence on record, the arguments advanced are
apparently found to be without any merit. Although there is no dispute on the
point that large number of houses were burnt down, with household effects
completely destroyed, and that, sufficient number of cattle had equally died on
being charred and roasted in the ghastly fire, yet this fact is equally found to be
clearly proved from the prosecution evidence on record not only of the material
prosecution witnesses who are the victims, and eye-witnesses, but else of certain
police officers, who had seen the devastation in the village, wrought by the fire
in question. - Suffice to say, that the evidence of PWS. Kachru, Mangu, Misariya,
Sirpat, Jhagya, Baiju, Redheshyam, Munshi, Rajendrasingh, Gangusingh, Dr,
Chanana and police headvonstable Shashikant Dube irrefutably proves this fact,
It stands established that in the fire, about 41 village- houses and a few thrashing
grounds with all household effects were destroyed; and about 34 heads of cattle
including 23 goats, 1 bullock and 4 calves were burnt to death and 2 bullocks
aad 7 goats were badly injured.

Now comes the material question whether the appellants-accused were
responsible for fire in question and for loss of all cattle-lives and property and
whether all such destruction had been done by them by forming an unplawfull
assembly in furtherance of their common object to cause such destruction, From ’
the prosecution evidence, it is, no doubt, clear that PW. 12 Rajendrasingh on the
one hand, and the appellants-accused Indersingh and the absconding accused
Saleem on the other, were on inimical terms since some time past, inasmuch as,
in the prosecutton of Rajendrasingh and others for murder of Saleem’s father Alj-
muddin, the appellant-accused Indersingh was one of the prcseculion witnesses.
It is also evident from the prosecution evidence itself that since the time of this
murder and consequent to the prosecution, both Rajendrasingh and Indersingh
had come to have their own 1ival factions in the village, Tkeie is, however, no
satisfactory and reliable evidence that all those Bhils whose houses are fcund to be
burnt down, belong to Rajendrasingh’s party as against the rival one of Indersingh;
bat even presuming that they did belong, their evidence in the present case cannot,



1984) MADHYA PRADESH SERIES 449
Nannusingh v. State of M. P., 1983

just, be discarded on this sole ground. The law is well settled that even in the
matter of partisan or inimical witnesses, one has simply to scrutinize their
evidence with abundant caution, to ensure that innocert persons aie nct unne-—
cessarily roped in. [See Mutthu Nickar v. State of Tumil Nudu (1)]. In 2 faction-
ridden society where an occurrence takes place, to reject the entire evidence on
the sole ground that it is bartisan, is to shut one’s ey¢s to the realitics of the rural
life in our country. Large number of accused would go unpunished if such an
easy course is charted. The law is equally well settled that the prin'ciple of
Falsus In wno falsus in omnibus does not apply to criminal trials; and it is the
duty of the Court to separate the grain {frcm tke chaff insiead of rejecting the
prosecution case on general grounds (See Bhe Rum v. State of Haryana (2)].

PW 1 Kachru, PW 2 Ramesh, PW 3 Mangu, PW 6 Misariya, PW 7

Sirpat, PW 8 Jhagya, PW 9 Baiju, PW 10 {Radheshyem, PW 11 Munthi, FW 12
Rajendrasingh, PW 13 Gangusing and PW 14 Cama are the victios as well as
the eye-witnesses cf the fiendish conflagration. It is the quality anc rctite
volume of such evidence which matters for evaluation. These witnestes ¢'zim
to have seen the incident from different places and at varying stages of the
occurrence. Hence, it is but natura) to eapect that their percepticss weuld have
been seemingly dissimilar and different, at least to some degree; bccause, what
one might sce, others may not, besides, in flurry, the victims get too scared; and
are actually more worried about thei1 own safely ard of 1their kith and kin, ard
the security of their hearth and home; ard this circumstance tco, natirslly tends
to lead to minor variations and inconsistencies in their averments. What is of
essence for balanced and judicious appreciation of evidence 1s the sahent fact
that the contradictions and discrepancies are rot on suclr material facets of the
jncident as may render their evidence whelly unreétiable. The (vidence of such
witnesses could well be partly unreliable and parily true. It is foy this reasog that
_the grain has to be scanned from the chaff; and one has to re-assure himself
regarding the credibility or otherwise of the material preseciticn witnesses. No
doubt, in the evidence of the prosccution witnesses, there are some muiual
contradiction, as well as, inconsistencies, when confrcnted with tkeir earler
police statements (Paras 30 and 32 of PWI, Paral2 of PW2, Parall
of PW7, Paras§ and 9 of PW 38, Para22 of PW 12, para 6 of PW 13
and Paras 18 & 19 of PW 14 and Exs. D-1 to D-7); but they are all found to
be on extremely minor and negligible points. The salient aspects of the incident,
as disclosed by these witnesses in their evidence, ate, as a matter of fact, fully,
in keeping with these police statements. The particular ferticus of these police
statements, with which, these witnesses have been confronied, do not £0 to

(1) A L R, 1978 S. C. 1647, (2) A. 1. R. 1980 S, C, 957,
' 4
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destroy the credibility of these witnesses nor do they expose these wiinesses
to be liars.

Argument of the appellants® learned counsel that the trial Court bad
disbelieved these prosecution witnesses in the matter of the material aspects of
the incident, is factually incorrect. Trial Court’s Judgment does not disclose
in the least that the prosecution witnesses had been disbelieved at all on any
salient aspects of the incident. It weuld be seen that the trial Court has started
with the finding, that the prelude 10 the horrendous fire, was the hurling of
filthy abuses to PW 1 Kachru Bhil by the accused Nannusingh,-tbe brother-in~
law of the other accused Indersingh. It was, next, found that the appeilants-
accused had gone inside Indersirgh’s house, climbed the tin-roof, fired gun-
shots, and hurled hand-grenades: the appellants-accused, thereafter. are found
to have come out from that house with their respective leshal weapons and
then to have set fire to the various houses,-the first one, beipg that of Kachru
aod the next, that of Dagdu; and then of the rest, in close succession. The
presence and involvement of all the appeliants-accused is also held to be fully
proved by the trial Court (see mid-part of Para 15, Para 31, Para 34, mid-part
and the last part of Para 35, mid-part of Para 42 and Para 44 of the trial Court’s
Judgment). The story regarding the hurling of abuses to Kachru has not actuslly
been held to be false; but it has, just, been held, for want of support by 6
eye-witnesses to the other three, that the said fact does not stand proved
beyond any shadow of doubt (para 10 of the trial Court’s Judgment). Likewise,
1t has, no doubt, been held that the appellants-accused had climbed the tin-
roof of Indersingh’s house where from shots were fired and hand- grenades were
thrown (Para 15 of the trial Court’s Judgment); but it was held that from all this,
jutention to kill PW 1 Kachru could not be deduced. Then #gain, the trial Court
is not found to have held, as the appeilants’-learned counsel has tried to suggest,
that the appellant —accused did not have any lethal weapons.What the trial Court
has held is that the particular fact as to, what particular accused was holding
which particular weapon, was not proved beyond any shadow of doubt. And, it
was for this reason that due to the'discrepancies in the matter of actual weapon,
held by each particular-accused, conviction under Section 148, IPC was not
made (Para 45 of the trial Court’s Judgment). Thus, from the trial Court’s
Judgment, it is evident that the evidence of all the prosecution witnesses referred
10 above, had been implicitly relied on, on the main facets of the incident,
inculpating all the appellants-accused in the particular offences of which they
have been convicted; and the negligible and insignificant details on mimor points,
-were naturally overlooked: and rightly so.

Credibility of the prosecution witnesses has been tried to be assailed.
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+on the premise that some witnesses have stated regarding the accused Jagdisk-
singh, as holding the bucketful of kerosene oil, whereas. others have spcken of
Abhayasipgh, holding the bucket, and further on the premise, that the evidence
of these witnesses in not uniform regarding the exact weapcn, held by each of
these appellants-accused. The trial Court has already given cogent reasonings
for existence of such minor discrepancies;ard I find my:elf in full agreemert with
the same. Since the whole incident of setting fire to various houses had taken
quite some time, and since the appellants-accused had moved together in the
whole village, from ouve particular house to the other, it is raticpal and reasora«
ble to presume that the buckets of kerosene o1l migkt bave chapged hards and
s0 also the weapons, during the course of the whole episode, according to the
convenieace and the exigencies. But, this much is certain that the appellants—
accused who were moving together, hurling abuses and threats, were all armed:
Saleem with a pistol and others with ballsms, pharsas and lathis. It is absolutely
immaterial as to what particular accused was holding what particular weapos.
1t is also clear that in the group of the appellar ts- accused, they had with them,
the bucketful of kerosene oil. The rag-covered wooden sticks were dcused with
kerosene oil; and then, Saleem, with the active assistance and collaboration of
the present appellants-accused, had been setting fire to the various houses,
thrashing grounds etc. Of these witnesses and other village~-folk, who are
detailed in Ex. p-4.

There is, thus, no scope for doubt, on the strength of the fully reliable
“evidence on the prosecution side that all the appellants-aceused and Saleem had
formed an unlawful assembly and that they were duly armed with lethal weapons
and had made full preparation for setting fire with the help of kerosene oil and
the rag-wrapped fire-sticks which they, all along had been cairying with them.
All the appellaots-accused, thus, ate found to be animated with the common
object of burning down the houses of these particular Bhils and thus destroving
their hearth and home and all their property. (t may, here, be stated that the
defence siand and the defence evidence has been rightly discarded by the trisi
Court for the elaborate reasons, as given. The plea of alibi of the accused
Jagdishsingh and Indersingh is rightly held to be concocted. Likewise, the
appellant’s principal defence, as consistently put forth by them during the course
of cross-examination of all the material prosecution witnesses and equally 50 in
their examination ufs 313 of the Code of Crimina! Procedure, 1973, isa
manoeuvred concoction, as has already been held by the triai Court.

There is also no substance in the basic contention that PW 12 Rajendra~
singh with his band of loyals i. €. some of the prosecuticn witnesses had initiated
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aggression by setting fire at first to the accused Indersingh's pay oga-and later,

to the houses of Naval and his father Babu,-leading finally to other bouses
also b:ing just engulfed by this fire, spreading with the just of summer—
wind. Falsity of this defence stand, stands exposed from the very circums-
tance that none of the appellants-accused are found to have lodged any

complaint with the police in this regard; nor any positive defence has been
led, to establish this plea. Such contention does not emerge, as a reasonable
probability, even from the trenchant cross-examination of tte prosecution
witnesses. Incidentally, close scruiiny of the site map Fx.P-3 showing the
situation of the various houses inthe village, reasonably indicates that the
houses of Bhils, situated in the farthest corner of the village, could not have
come under the sweep of accidental fire; but must have been deliberately put 1o
flames under the foray of the appellants~-accused. Thus, the whole incriminating
evidence on record leaves no room for doutt, that all these appellants-accused
were guilty of the offences in question; and as such, the order of convictions as
passed against them, obviously calls for no interference.

Now comes the question of sentence. Sentences of imprisonment, as
awarded by the trial Court, at first glance, no doubt, appear to be quite harsh;
but when one considers the ruthless oppression and ravage, committed concerte—
dly under a well-hetched plan, thtre is no scope for much remorse and
compassion for the appellants-accused. No deubt, human-lives were not lost, but
the appellants-accused cannot take credit for this, since the victims themselves
had run helter-skelter, and in the nearby jungles, to save themselves and their
family. Houses of Rhils were all substaptially destroyed, house-hold effects and
scanty beddings were reduced to ashes and the cattle, mostly goats, and the few
bullocks and calves were roasted to death. The whole holo-caust was horrendous
and ghastly. Victims, mostly El_]s. are found to be reduced to state of acuge
penury. What satisfaction and consolation can they have, if the appellants-accused
are sentenced merely to long imprisonment and to no fine or separate compensa=-
tion, so as to, recompence them and to relieve them of their misery 7 It is
unfortunate that the trial Court has not considered this aspect of the matter and
has totally ignored Sub-section (3) of Section 357 of the Court of Criminal
Procedure, 1973 as stands amended in this State by M. P, Act No. 29 of 197s,
whereby, payment of separate cempensation to the victims belonging to Sche-
duled Caste and Scheduled Tribes as defined in clauses (24) and (25) of Article
366 of the Constitution has been mandatory. As per ¢The Coastitution (Scheduled
Tribes) Order, 1950° (SRO 510 dt. 6. 9. 1950) as it stands finalty amended, Bhils
of this particular village are found to be covered under Scheduled Tribes.
Anyway, since separate compensation has not been awarded by the trial Court,
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I consider it,now, just and proper to pass appropriate sentences of imprisonm ent

-and also fine, so that out of fine, if realised, reasonable compensation could be
paid to the victims in accordance with Section 357 (1)(b) of the Code. Accord-
ingly, considering all the facts of the present case, for purposes of sentence, the
appeal is partly allowed, oaly in the matter of sentence,

In the result, thus, the appeal is partly allowed, only in the matter of
fespective sentences. Maintaining the convictions of the appellants-accused
under sections 147,429 and 436 of the IPC; and setting aside the order of
sentences as passed against the appellants-accused, itis ordered instead, that
each of the appellants-accused, on their conviction ujs 147, IPC, be and is
sentenced to four month’s RI and to pay the fine of Rs. 400/~(four hundred)
each, ang in default of fine, to undergo four month’s R1. The appellants-accused,
further on their conviction u/s 429, 1PC. be and are, each, sentenced to one year’s
RI and to pay the fine of Rs. 800/~ (eight hundred) each, and in default of fine,
to further undergo eight months’ RI. The appeliants-accused, on their convicticn
ufs 436, IPC, be and are now sentenced to three years’ RI each and also to pay
the fine of Rs. 8000/~ (cight thousand) each, and in default of fine, to undergo
two years’ RI. Out of fine, if realised, following amouats to the respective
victims who have suffered loss in 1espect to their houses, house-hoid-eflects
and cattle, be paid by way of compensation in accordance with Section 357(1)
(b) of the Code. (As per assessment EX.P-4 and the averments of PWs):-

Name of the victim Amount of compensation
to be paid.

1. Kachru Bhil, s/o Madan (PW 1) Rs. 25/- (Rs, Twenty five)

2. Shivlal Harijan, s/o Ganpat Rs. 1,000/ (Rs. One Thousand only)
3. Devram Harijan, sfo Ganpat Rs. 1,000/- (Rs. One Thousand)
-4, Baiju, s/o Shanker Bhil (PW 9) Rs. 3,000/~ (Rs. Three thousand)
5. Hosila! Bhil, sfo Raghu Rs. 1,500/~ (Rs. One thousand
five hundred)
6. Bhagwan Bhil, sfo Chhitar Rs. 3,000/~ (Rs. Three Thousand)
7. Jangli Bhil, wjo Chhitar Rs. 1,000/~ (Rs. One Thousand)
% Mangu Bhil, sfo Ganpat (PW 3) Rs. 1,000/~ (Rs. One thousand)
"9, Mayaram Bhil, sjo Sikdar Rs. 1500/- (Rs. One thousand

five hundred}
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10, Pandhari Bhil, s)o Chhajju Rs. 1,000/~ (Rs. One thousand)
11- Hiralal Bhil, sfo Mohan Rs. 1,00¢/- (Rs. One thousand)
12. Pandhari Bhil, s/o Mangtu Rs. 500/~ (Rs. five hundred)
13. Kadwamali, s/o Natthu Rs. 300/- (Rs. Three hundred)
14. Tarabai Balahi, Wd/o Ganpat Rs. 300/~ (Rs. Three Hundred)
15. Natthu, s/o Kalu Mali Rs. 500/~ (Rs. five hundred)
16. Jasvant Rajput, s/o Natthusingh Rs. 500/- (Rs. five hundred)
17. Molya Bhil, sjo Mannu Rs. 300/- (Rs. three hundred)
18. Munshi Bhil, s/o Shobharam Rs. 200j- (Rs. two hundrad)
(PW 11)
19. Fakariya Bhil, sjo Nanakya Rs. 1,000/- (Rs. One thousand)
20. Jﬁagya Bhil, sfo Bichchu Rs. 5,000/- (Rs. five thousand)
21. Ganpat Bhil, s/o Nana Rs. 500/~ (Rs, five hundred)
22. Kalu Bhil, s/o Shankes Rs. 7,000f- (Rs. seven thousand)
23. Shripat Bhil, s/o Chhajju (PW 7) Rs. 5,000/~ (Rs. five thousand)
24, Gajya Bhil, sjo Gopal Rs. 500/- (Rs. five hundied)
25. Kailash Bhil, s/o Shyam Rs. 500/- (Rs. five hundred)

26, Kamalsingh, s/o Natthusingh Rajput Rs. 200/~ (Rs, two hundred)

27. Kadwa Balahi, s/o Thakur Rs. 500/~ (Rs. five hundred)
28. Kishan Nai, sjo Supdu Rs, 500/~ (Rs. five hundred)
29 Thakur Harijan, sjo Onkar Rs. 1000/~ (Rs. One thousand}
30. Shobharam Bhil, sjo Nyadar Rs. 2,000/~ {Rs. Two thousand)
31. Jaisingh Bhil, sJo Rama Rs. 3,000/~ (Rs. Three thousand)
32, Gangusingh Rajput, s/o Rs. 500/~ (Rs. five hundred)

Ramsing (PW 13)
33, Chhaijju Bhil, s/o Chenya Rs. 300/~ (Rs. three hundredy.
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Dagdu Bhil, s/o Tameriya
Ramabai Mali, Wd/o Ramlal

34.
‘35.
36.
3%.

Dama Bhil, s/o Babu (PW 14)

Ratan Bhil, s/o Naina

38.
39.

Totaram Kahar, sjo Dayaram

Radheshyam Malvi, sjo
Babulal (PW 10)

-40
41.
42,

Ramu Bhil, sjo Jadhav
Bholaram Bhil, s/o Babulal

Rajendrasingh Rajput, s/o
Gajrajsingh (PW 12) -
43. Shashikala, Wd/e Sitaram Rajput
44. Ramesh Harijan, s/o Bala

45. Kadwa Bhil, s/o Ganpat

46, Champya Bhil, s/o Butan

Rs. 1,000/~ (Rs. One Thousand)
Rs. 1,000/~ (Rs. One Thousand)
Rs. 3,000/~ (Rs. three thousand)

Rs. 1,500/~ (Rs. One Thousand
five hundred)

Rs. 3,000/~ (Rs. Three Thousand)
Rs.  200/- (Rs. Two hundred)

Rs. 500/- (Rs. five bundred)
Rs. 1,000/~ (Rs. One Thousand)
Rs. 1€0/- (Rs. One hundred)

Rs. 500/~ (Rs. One hundred)
Rs. 1,000/~ (Rs. One Thousand)
Rs. 1,000/~ (Rs. One Thousand)
Rs. 1,000/~ (Rs. One thousand)

In case, recovered amcunt of fine is less, proportionate reduction be made, in
compensation to be paid. Substantive sentences of imprisonment, as now

awarded against the appellants-accused, shall run concurrently.

All the

appellants-accused are presently in jail. The learned Sessions Judge, in case of
the deposit of the fine amounts, shall ensure by due diligence and vigilance, that
the respective amounts of compensation are duly directly paid to the victims

concerned.

Appeal partly allowed,
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CIVIL REVISION

Before Mr. Justice C, P. Sen,
12 Mar. 1982

B. D. GUPTA, Applicant*
v,
RATANLAL & another, Non-applicants.

Motor Vehicles Act (IV of 1939),—Sections 110-A-and 96(1), Motor Acciéents:
Claims Tribinal Rules, M. P., 1959, rules 5 and 14 and Cvil Procedure
Code (V of 1908), Order 1, rule 9—Vicarious liability of insurer when
arlses—Vehicle at the time of accident wae neither being driven by its
owner nor by - his employee or agent nor for owners business— Owner of
the vehicle and insurer not necessary parties In the claim petitior— Claim
petttion cannot be summartly dismissed urder rule 5—Order 1, rule 9,
C. P. C. not applicable in claims cases—Hence, claim petition canrct be
dismissed for nonsjoinder of the owner of Vehicle— However, claim against-
insurer in the absence of owner of the vehicle not malntainable as insurer's
ltability co-extensive with the owner under section $6(1) of the Act.

Where the driver of a vehicle is neither the employee nor the agent
of the owner of the vehicle nor driving the vehicle for owner’s business, the
owner is npot vicariously liable and is not a necessary party to such a case.
Consequently the insurer is also not liable and cannot be made a party.
Therefore, an application for claiming compensaiion is not lable to be
summarily rejected if either the owner ot the ipsurer is not made parties.
This is because in all cases the owner or the insurer need not be wmade parties..
Rule 14 provides application of only certain provisions of the Code of Civil
Procedure and that too can be applied in a modified form. Order 1 is not
made applicable. ‘So Order 1, rule 9 of the Code cannot be invoked to reject
an application for not joining a necessary parly, even assuniing that an owner
and the insurer are necessary parties to the case. Thus, a ¢laim petition is not
liable to be dismissed for not joining the owner of the vehicle as a party in
the case and consequently -dismissing the claim against the insurer also as its
liability is co-extensive with the owner under section 96(1) of the Motor
Vehicles Act, 1939 and the owner not being a party to the case,

- L]
®Civil Revision No. 1275 of 1981, for revision of the order of R K, Verma, District
Judge-Cum-Motor Accident Claim Tribunal, Chhindwara, dated the 25th July 1981,
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Shankar Rao v. Babulal (1), New India Insurance Co. v. Smt. Shantl
Devi (2), Mangilal V. Pargsram (3), M.P.8.%.T.C. v. Jahiram (4), Hinausithcn
Gen. Ins. Co. v. Surammn.(5) and State of M. P. v. Premabai (6);
referred to.

None for the applicant.
N. S. Kale for the non-applicants.
. Cur. adv, vult,
ORDER

C. P. Sen J.-=This revision has been preferred against the crder of the Claims
Tribunal deciding the preliminary issue that the claim petition is not liable
to be dismissed for not joining the owner of the vehicle as a party in the case
and consequently dismissing the claim against the insurer only as its liability
is co-extensive with the owner under section 96(1) of the Motor Vehicles Act,
1939 and the owner not being a party to the case.

The non-applicant No. 1/claimant presented the petition under section
110A of the Act, alleging that the applicant drove the scooter, C.P.J. 6756 rashly
and negligently on 16.6.1969 and injured the nDon-applicant ne. 1, causing a
fracture of his leg. He, therefore, claimed Rs. 20.000/- as damages against the
applicant and the non-applicapt no. 2 Insurance Company, showing the
applicant to be the owner of the vehicle. After notice, on learning that S. N.
Gupta is the owner and not the applicant, the non-applicant no. 1 moved an
application for joining him as a party in the case on 18.8.1980. .The prayer
was disallowed on 27.2.1981 as the application for joining as pariy was fiilled
14 months after the accident, when the limitation is 6 months. Then by
amendment the applicant raised an objection that for non-joinder of the owner
of the vehicle, who is a necessary party, the clezim petition is liable to be
dismissed. The objection has been over-ruled saying that the claim is primarily
against the applicant for his rash and negligent driving and so the claim
petition cannot be rejected but since the Insurance Company s only liable if
there is an award against ths ownper, so the case against it alone has been

" dismissed.

-

(1) 1980 M. P, L.J. 563 t2) A.1 R. 1976 §.C. 237
(3) 1970 M. P. L.J. 1, 14) 1968 M. P. L. J. 828
€5y A 1.R. 1969 A P. 390. 6) 1979 M P. L.). 214,
b}
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A Division Bench of this Court in Skankar Rao v. Babulal (1)
bas held— -

“In this Court it has never been doubted that in the case of fatal
accidents resulting even from the use of a motor vehicle the
substantive law for determipation of the liability and its extent
is that contained in the Fatal Accidents Act, 1855, the provisions
contained in section 110-A to 110-F of the Motor Vehicle Act,
1939 being merely procedural or adjectjval but not substantive
in nature; these provisions introduced in the Motor Vehicles Act
by the Amendment Act of 1956 are meant only to provide a
cheap remedy to the claimants who were earlier required to
file a Civil Suit paying ad Valorem court-fees in the Courts of
general jurisdiction; and therefore, any question pertaining to
a substanfive right has to be determined in accordance with
the general law of Tort and the Fatal Accidents Act.”

In New Jadia Insurance Zo. v. Smi. Shanti Devi (2) it has been held that the
provisions in the Motor Vehicles Act were only a change of adjectival or
procedural law and not of substantive law and it was for this reason that the
jurisdiction of the Civjl Court was held to be barred retrospectively under
section 110-F of the Act in respect of claims filed subsequent to the constitu-
tion of the Claims Tribunal and the claimaunt has to go to the new forum even
if his cause of action accrued prior to the change of forum as the change in law
being procedural, it operated retrospectively. Sectlops 94 to 96 provide for com-
pulsory insurance, the right of the third party to claim directly fiom the insurer,
limits of the liability the insurer and the defence open to him to avoid liability
even if the insured has incurred liability. No defence is available to insurer
about factum of accident or quantum of damages. Under section 96(1) a
claimant is entitled to recover from the insurer the amount of compensation
which he is in }aw eatitled to obtain from the insured subject to the statutory
limits of liability of the insurer, provided the insurer bas noltice of the
proceedings. Insurance against third party risk is r:f)mp_ulsory, Whlch'secures
payment to the claimant agaiost the inslovency or liquidation of the insured.
A Full Bench of this Court in Mangiial.v. }.’a'rasrap_n (3) has held tha.t toa
proceeding for compensation for death or bodlly_ injury in a motor accident,
the owner of the vehicle, the driver and the insurer ]?ave to be impleaded as
opposite party. The insured is a necessary party and he. is b?und by the award
and he is liable to pay the amount minus the sum which is payable by the

-

1) 1980 M.P.L J. 563. (2) A L. R. 1976 S. C. 237,
(3) 1970 M.P.L.J. L.
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insurer. A Division Bench of this Court in M.P.S.R.T.C. v. Jahiram (1) has
held that it cam hardly he asserted that insurer is not a party to an acticn for
recovery of damages, the insurer must, of necessity, be a party to such
proceedings. In the aforesaid two cases passenger buses were being driven by
their drivers when the accidents took place, i. e., the drivers were driving their
vehicles in the couise of their employment and thke cases were not dismissed
for not joining the insurers but the claimants were directed 1o join them and
the cases were remanded. Similar is the case of the Single Bench decision of
the Andhra Pradesh High Court in Hindusthan Gen, Ins. Co. v. Suremmn (2),
it is not clear in that case whether the driver was made a party but the owner
was directed to be made a party as he was a necessary party.

) However, a Division Beoch of this Court in State of M. P. V. Premabatl
(3) has held that—

“The driver is primarily liable for the death of Ramavatar and
Shivprasad due to his rash and negligent driving. Sirce at the
relevant time he was driving the vebicle in discharge of kis
official duties, the State Government is -vicariously liable for
the acts of its employee. The Supreme Courtin Sitarcm v.
Santanuprasad (4) has held that a master is vicariously liable
for the acts of his servant acting in the course of his employment.
For the master’s liability to arise, the act must be a wrongful
act authorised by the master or a wiongful and upauthorised
mode of doing some act authorised by the mastcr., The driver
of a car taking the car on the master’s business makes him
vicariously liable if he commits an accident. Reiteraticg this
principle in a recent case of Puskpabai v. Ranjit G & P Co. (5) the
Supreme Court has further held that :—

‘For the master's liability to arise the test is whether the act was done
on the owner’s business or that it was proved to have been
impliedly authorised by the owner. The law is settied that
master is vicariously liable for the acts of his servants acting
in the course of his employment. Unless the act is done in the
course of employment the servant’s act does not make the
employer liable.

(1) 1968 M, P, L. ], 828, (2) A1 R. 1969 A.P. 390,
(3)1979M. P. L, L. 214, (4 A.LR.1966 S,C. 1697.
(5) A.LR. 19775. C. 1735.
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The recent rend in law is to make the master liable for acts which do
not strictly fall within the term *In the course of the employment’
as ordinarily understood. The owner is not only liable for the
negligence of the driver if that driver is his servant acting in the
course of his employment but also when the driver is, with the
owner's consent, driving the car on the owner’s business or for
the owner’s purposes ’

Therefore, the State of Madhya Pradesh is liable for payment of
compensation for the acts of its driver, even if the State Govern-
ment is not the owner of the jeep in question.”

Similarly an ipsuter is made vicariously liable under section 96(1) of the Act
when compensation is awarded against the insured, provided it had notice of the
proceeding and to the extent enumerated in section 95. Therefore, the owner is
not only liable for the negligence of the driver if that driver ig his servant acting
in the course of his employment but also when the driver is, with the owner’s
consent, driving the car on the owner’s business or for the owner’s purposes. If
the driver is neither the employee nor the agent of the owner nor driving the
vehicle for owner’s business, the owner is not vicariously liable and is not a
necessary party to such a case, consequently the insurer is also mnot liable and
cannot be made a party. In the present case it is nobody’s case that the applicant
at the relevant time was driving the scooter as driver or agent of the owner's
S. N. Gupta and for bis business.

Under section 110-C, the Claims Tribunal may, subject to any rules that
may be made in this behalf, follow such summary procedure asit thinks fit but
the Tribunal shall bave all the powers of Civil Court for the purposes of taking
evidence, enforcing attendance of witnesses, of compelling discovery of docu-
ments and for such other purposes as may be prescribed. Section 111-A empowers

. the State Government to make rules, in exercise of which the Madhya Pradesh
Motor Accidents Claims Tribunal Rules, 1952 has been framed. Rule'3 prescri-
‘bes that an application for compensation arising out ?f an motor acchent sl?all
be made in Form ‘A’ requiring the owner, driver _and insurer as op.posA{te ?art.1e§.
Rule 5 empowers the Ciaims Tribunal to sumwmarily reject an apph_canon if (it
is not made by a person competent to do, (ii) not made wnhxr_x the time prescribed
(iii) not properly stamped, and (iv) not dqu srgne.d agd verified. But summary
rejection will not bar presentation of a frésh application. So_ an ap.phcauon is
not liable to be summari!; -ejected if either therowner or the insurer is not made
parties, This is because in all cases the owner or the ius11-rer need not be mgde
parties as in the present case. Rule 14 expressly provides that the foll owing
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provisions of the First Schedule to the Code of Civil Procedure, 1908,
shall apply i.e. OrderV, Rules9 to 13 and 15 to 30 of Order XVI,
Rutes 2 to 21 of Order XVII and Rules 1 to 3 of Order XXIII,
provided the Claims Tribunal may, construe them with such alterations
-as may be proper or necessary. So omly certain provisions of the Code are
applicable and that too can be applied in a modified form. Order 1is not made
applicable, so Order 1, Rule 9 of the Code cannot be iavoked to reject an
application fqr not joining a necessary party, even assuming that the owaner
and the insurer are necessary parties to this case.

Accordingly, the revision fails ard it is dismissed with costs. Counsel’s

“fee Rs. 100 -, if certified, to be shared half and half by the non-applicants 1
and 2.

Application dismisssd

CRIMINAL REVISION

Before Mr, Justice S. K. Seth.
" 16 Dec. 1983

MAHESHWAR SAHAI, Applicant*
v.
STATE OF M. P., Non-applicant.

-Prevention of Corruption Acs (11 of 1947), Sectton 5(2) read with section 5(1}(d)
and Penal Code, Indian (XLV of 1860), sections 161 and 21—
Prosecutlon of the accused thereunder—When maintainable— Adccused
appolinted as arbitrator by one of ihe parties to resolve certcin aisputes
even if he is Assistant Director of Ordnance Factories is not a ‘public
servant’ within section 21 and the alieged offence commiited by him does

_not amount to abuse of the position as a public servani— Hence not liab.e
Jor prosecution under section 161 Penal Code and Section 5(2) read with
Section 5(1)(d) of the Prevention of Corruption Act.

*Criminal Revision No, 524 of 1979, for revision of the order of §. K. Jain Special
Jadge, Jabalpur, dated the 18th August 1979,



462 THE INDIAN LAW REPORTS (1984

Maheshwar Sahai v, State of M. P., 1983

It is no doubt true that in his position or capacity as Assistant Director
of Ordnance factories, the accused was in the pay and service of the Govt. and
was as such a “public Servant” under the relevant clanse of section 21 of the
Penal Code. But, then the position or capacity in which he was acting at the
time when the acts complained of were committed by him was not that of
Assistant Director of Ordnance Factories but that of an- artritrator who was
oppointed by one of the parties to a contract to resolve certain disputes hetween
it and the other party inaccordance with the terms and conditions of the contract.
His said position or capacity as an airbitrator was altogether different and
independent one and had nothing to do with his position or capacity as Assistant
Director of Ordnance Factories. The accused acting as an arbitrator was not
covered even under clause sixth of section 21 Penal Code as he was not appointed
arbitrator by any ¢Court of Justice’ it cannot be therefore said that the accused
was a ‘‘public servant” or expected to be a “*public Servant’ at the time when
the offence was committed or liable to be prosecuted for the offence under section
161 of the Penal Code. For the Commission of an offence under section 5(1)(d)
of the Prevention of Corruption Act abuse of the position as a public servant
would be the necessary ingredient of the offence, the abuse being either by
corrupt or illegal means or by other means mentioned in M. Narayanan Nambiar
v. State of Kerala (1). The act of corruption attributed to the accused was in his
capacity as an arbitrator appointed by one of the parties 1o the contrect in which
capacity he was not a public servant. In the circumstances it could not be said
that there had been any abuse by him of his position as a ‘public servant’.
Thus, the challan and documents submitted therewith did not contain any
material on the basis of which the Special Judge' could from an opinion that
there was ground for presuming that the accused bad committed an offence
punishable under section 5(2) read with Section 5(1)(d) of the Pievention of
Corruption Act and frame a charge under the said section againt him.Hence, the

. proceedings taken against the accused are guashed.

Dhaneshwar Narain Saxena v. The Delhi Administration (2); relied on.
State of Ajmer v. Shivji Lal (3); referred to.
State of Gujarar v. Maneshanker Prabbashanker Dwivedi (4); foliowed.

M. Narayanan Nambiar v. State of Kerala (1); referred to.

) A.LLR. 1963 S, C, 1116, (2) A.LR. 1962 5. C, 195,
(3) A. 1, R, 19398, C. 847, 4 A. L R, 1973 S, C. 330.
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S. C. Datt for the applicant.

M. V. Tamaskar for the State.

Cur, adv. vult,
ORDER

S C. SerH, J.-This petition by accused Maheshwar Sahai under secticrs
397/401 of the Code of Criminal Piocedure is directed against order dated
18.8.1979 passed by the Special Judge, Jabalpur in Special Case No. 5 of 1978
whereby certain preliminary objections taken by him against his prosecution
under section 161 of the Indian Penal Code and section 5(2) read with secticn
5(1)(d) of the Prevention of Corruption Act, 1947 were rejected by the Special
Judge. The petition is also under section 482 of the Code of Criminal Procedure

and it is prayed that the entire proceedings relating to his prosecution under tte
abovesaid provisions be quashed.

The relevant facts, briefly stated, are these; In pursuance of an agree-
ment dated 3.3.1973 executed between him and the Central Government one
Rewachand had obtained a lease of a shop forming part of Ordpepce Faciory

Khamaria Estate in Jabalpur. The agreement contained the arbitration clause to
1he following effect:

«-All disputes and differences arising out of or in any way touching or
concerning this agreement whatsover (except as to matter the
decision of which is specifically provided for) shall be referred
to the sole Asbitration of any person nominated by the Director
General of Ordnance Factories at the time of such nomination,
or if there be no Director General, the Administrative Head of
ordnance Factories at the time of such nomination. It will be no
objection to any such appointment that the person appointed is
a Government servant, that he bad to deal with the matters to
which the agreement relates, and that in the course of his duties
as such Government servaat he has expressed the views op all or
any of the matters in dispute or difference. The award of such
Arbitrator shall be final and binding on the parties to this agree-
ment. Itis8 term of this agreement that in the event of such
Arbitrator to whom the matter is originally referred being
transferred or vacating his office or being unable to act for any



. 464 THE INDIAN LAW REPORTS {198 4+
Maheshwar Sahai v. Siate of M. P., 1983

reason, the Director General or Adwioistrative Head as aforesaid
at the time of such transfer, vacation of office or inability to act,
shall appoint another person to act a3 Atbitrator in accordance
with the terms of this agreement. Such person shall be entitled
to proceed with the reference from the stage at which it was
left by his predecessor. It is also a term of this agreement that
no person other than a person nominated by the Director
General or Administrative Head of the Ordnance Factories as
aforesaid should act as Arbitrator and for any reason that is
not possible, the matter is not to be referred to arbitration at
all.” . ’
It is not in coontroversy that there did arise a dispute between the
Yessor and the lessee i, e. the Ceatral Government and Rewachand in respect of
certain matters covered by the abovesaid arbitration clause under the agreement.
It is also not in controversy that in the circumstance the Director General of
Ordnaunce Factories acting in exercise of his right under the arbitration clause
nominated accused Maheshwar Sabai who was at the material time working
under him as Assistant Director of Ordnance Factories to act as the sole
arbitrator in the matter and to resolve the dispute.

According to the case of the prosecution, it was while accused
Maheshwar Sahai was conducting the proceedings between the parties in his
capacity as the sole arbitrator nominated in the manner mentioned herein above
that on 8.8.1977 he demanded Rs. 10,000/~ as illegal gratification frcm the
representative of one of the parties i. . Rewachand for showing favour to it in
the said proceedings. According to the further case of the prosecution,
thereafter, a trap having been arranged by the Central Bureau of Investigation
the accused was caught red-handed on 10.8.1977 accepting Rs. 3000/- as illegal
gratification from the representative of the party.

After the investigation in the matter was complete, and after the Cental
Government vide its order dated 3.4.1978 passed in the Ministry of Home Affairs
accorded its sanction under section 197(1) of the Code of Criminal Procedure
and section 6(1)(a) of the Prevention of Corruption Act, the challan for the
prosecution of the accused under section 161 of the Indian Penal Code and
section 5(2) read with section 5(1)(d) of the Prevention of Corruption Act was
put up before the Special Judge, Jabalpur on 24.4.1978. Upon considering the
challan and the documents submitted therewith, the Special Judge vide his order
passed on 19.5.1979 was of the opinion that there was ground for presuming .
ihat the accused had committed the offences alleged against him. H-.
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accordingly, vide his said order, framed charges under seciion 161 of the Indian
Penal Code and section 5(2) read with section 5(d)(d) of the Prevention of
Corruption Act against the accused. -

It was thereafter on 3.8,1979 before according of evidence was
commenced by the Special Judge that an application raising certain preliminary
objections to his prosecution under the abovesaid cection was made by the
accused and the same after hearing of arguments was rejected by the Special
Judge by his order dated 10.8.1979.

Now, it is no doubt true that in his position or capacity as Assistant
Director of Ordnance Factories the accused was in the pay and service of the
Government and was as such a ‘public servant’. under the relevant Clause of
section 21 of the Indian Penal Code. But, then, the position or capacity in
which he was acting at the time when the acts complained of were committed
by him was not that of Assistant Director or .Ordnance Factories i. €. 2 person
who was in the pay and service of the Government but that of an arbitrator who
was appointed by one of the parties to a contract to resolve certain dispuie
between it and the other party in accordance with the terms and conditions of
the contract, His said positiorn or capacity as an arbitrator wss altogether a
different and independent one and had nothing to do with his position or
capacity as Assistant Director of Ordnance Factories i. e. the person who was
in the pay and service of the Government. In his said position or capacity as
an arbitrator he was not covered under any of the clauses contained ia section
21 of the Indian Penal Code and as such could not be regarded as a ‘publie
servant’s It is no doubt true that Clause Sixth of section 21 did include within
the definition of that term ‘every arbitrator to whom any cause or matter has
been referred for aecision by any court of justice’. But, then, as pointed out
in section 20 of the Code, the words ‘court of Justice’ denote a judge who is
empowered by law to act judicially alone, or a body of judges which is
empowered by law to act judicially as 'a body, when such judge or bedy of
judges is acting judicially. It is clear that the accused to whom the matter was
teferred for decision by the private act of the parties to the contract and not by
any ‘court of justice’ did not fall under Clause Sixth of section 2t.

It is bearing in mind the abovesaid fact that though the accused was
a ‘public servant’ he was not acting in his position or capacity as a ‘public
servant’ when the acts complained of were committed by him that it is to be
considered whether the Special Judge was justified in forming the opinion on
the basis of the challan and the documents submitted therewith that there was

6
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ground for presuming that the accused had committed offences under section
161 of the Indian Penal ‘Code and Section 5(2) read with section 5(1)(d) of
the Prevention of Corruption Act and in framing the charges under the said
sections against the accused.

Now, one of the essential ingredients of the offence punishable under
section 161 of the Indian Penal Code 'is that the accused must be a public
servant or expect to be a public servant at the time when the offence wag
committed. Another essential ingredient of the said section is that he must
have accepted illegal gratification as a motive or reward for (a) doing or
forbearing to do an official act, (b) doing or forbearing to show favour or
disfavour to someone in the exercise of his official functions, or (c) rendering
or attempting to render any service or disservice to someone with the Central
or any State Government or Parliament or the Legislature of any State or any
public servant. In the present case, as already explained above, when the acts
complained of were comumitted by the accused, he was acting in his position
or capacity as an arbitrator appointed by one of the parties to the contract and
the said position or capacity had nothing to do with his being Assistant Director
of Ordnance Factories i. €. a ‘public servant’ within the meaning of the relevant
Clause under section 21 of the Indian Penal Code, It cannot, therefore, be said
that he was a *public servant’ or expected to be a ‘public servant® at the time
when the offence was committed. For the same reason, it cannot also be said that
the acts complained of were committed by him as a motive or reward for doing
or forbearing to do an ‘official act’ or forbearing to show favour or disfavour to
someone in the exercise of his *official functions’, The third contingency i. e.
<rendering or attempting’ to render any service or disservice to someone with the
‘Central Government or any State Government or Parliament or the Legislature
of any State or any public servant was not relevant in the present case
and as such the question of the same -being attracted did not arise. It is
‘thus clear that the challan and the documients submitted therewith did not
contain any material on the basisof which the Special Judge could form an
v(ﬂinion that there was ground for presuming that the accused had committed
an offeace punishable under section 161 of the Indian Penal Code and frame a
charge under the said section against him.

Coming to section 5(1)(d) of the Prevention of Corruption Act, it
-cannot be dispuied that the provisions thercof are more comprehensive and
wider 10 amplitude than those of section 16} of the Indian Penal Code. Updeﬂ
section 5(1)(d) of the Prevention of Corruption Act, a public servant is said to
<ommit the offence of criminal misconduct if he, by corrupt or illegal means o?
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by otherwise abusing his position as public <ervant, obtains for him:elf or for
any other person any valuable thing or pecuniary advantage. (Emphasis supplied).
By the Central Act 40 of 1964, the words ‘in the discharge of his duty’ were
omitted from the section. But even before such omission it was held by their
Lordships of the Supreme Court in Dhaneshwar Narain Saxena v. The Dethi
Administration (1) overruling their earlier decision in state «f Afmer v. Shivji
Lal {2) that in order to constitute an offence under section 5(1)(d) of the Pre-
veutiod of Corruption Act it is not necessary that the public servant should do
something in the discharge of his own duty and thereby .obtain valuable thing

_or pecuniary advantage. He would be equally guilty of an offence underthe
said section if he obtained valuable thing or pecuniary advantage for a third
person by corrupt or illegal means or otherwise abusing his official position
as a public servant in order to corrupt some other public servant, without
there being any question of his misconducting himself in the discharge of his
own duty.

But, then, as thereafter pointed by their Lordships in State of Gujarat
v. Manshankar Prabhashankar Dwivedi (3), the question whether for the
Commission of an offence under section 5(1)(d) of the Prevention of Corruption
Act abuse of position as a public servant was of the essence or the essential
ingredient of the offence was not argued or decided by them in Dianeshnor
Narain Saxena’s case (supra). The said question was specifically considered by
their Lordships in State of Gujaratv. M. P. Dwivedi’s case (surrs). Placing
reliance on certain observations made in their earlier decision in M. \araycnan
Nambiar v. State of Kerals (4), it was held by them that the abuse of the position
as a public servant would be the necessary ingredient of the offence-the abuse
being either by corrupt or illegal means or by other means of the nature
mentioned in M. Narayanan Namblar’s case (supra).

In fact, the facts of the case before their Lordships in State of Gujaiat
V. M. P. Dwivedi’s case (supra) were in all essential respects more or less similar
to the facts of the present case. Asin the present case, accused Dwivediin
that case had two position-(i) he was a lecturer in a Government college and (ii)
he was an examiner appointed by the Gujarat University for doing examination
work on remuneration paid by the University. As a lecturer in Goveroment
College he fell within the definition of ‘public servant’ but the act of corruption
attributed to him was in his capacity as an esamirer. The question arose whether
section 5(1)(d) of the Prevention of Corruption Act would apply to the case of a

() A. L R.1962S.C, 195. (2) A. LR, 1959 S, C. 847,
3A. LR, 19738, C. 330, (4) A. L R. 1963 S, C. 1il6. .



468 THE INDIAN LAW REPORTS {1984
Maheshwar Sahal v. State of M. P., 1983

Government servant who committed an act punishable under the said provision
even though when ‘the Act was committed by him he was holding a different
position which was not thatofa Government servant and in which capacity
alooe he could fall within the definition of a ‘public servant’, It was held by
their Lordships that as Dwivedi was not a ‘public servant’ when he was acting
as an examicer it could not be said that there had been any abuse by him of his
position as a ‘public servant’. In the present case also, accused Maheshwar Sabai
had two positions-(i) he was Assistant Director «f Ordnance Factories and (ii)
he was an arbitrator appoiated by one of the parties to a contract to resolve
certain dispu‘e between it and the other party in accordance with the terms ard
conditions of the contract. As Assistant Dircctor of Ordnance Factories he
certainly fell within the definition of a <public servant’ but tke act of corruption
attributed to him was in his capacity as an arbirator appointed by one of the
. parties to the contract in which capacity he was not ‘public servant’, In the
circumstances, following Srate of Gujerai v. M. P. Dwivear (suprc), it could not
be said that that there had been any abuse by him of his position as a ‘public
servant’. It is thus clear that the challan and the documents submitted therewith
did not contain any material on the basis of which the Special Judge could form
an opinion that there was ground for presuming that the accused had committed
an offence punishable under section 5(2) read with section 5(1)(d) of the Preven-
tion of Corruption Act and frame a charge under the said section against

him.

For the reasons stated above, it has to be held that the challan and the
documents submitted therewith did not contain any material on the basis of
which it could be presumed by the Special Judge that the accused had committed
any cffence punishable under section 161 of the Indian Penal Code or under
section 5(2) read with section 5(1)(d) of the Prevention of Corruption Act. It
is noteworthy that the jurisdiction to try any other offence under the Penal Code
becomes available to a Special Judge only when he acquires the power to try the
offence enumerated in section 6 of the Criminal Law (Amendment) Act, 1952,

. TIn the present case, as stated above, he had wmo jurisdiction to try the accused
under section 161 of the Indian Penal Code or section £(2) read with section S(1)
«d) of the Prevention of Corruption Act or for any other offence enumerated in
section 6 of the Criminal Law (Amendment) Act. In the circumstances, there
was no jurisdiction in him to try the accused for any other offence punishable

under the Penal Code.

Accordingly, the petition is allowed. The proceedings taken against
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-

the accused in Special Case No. 5 0f 1978 pending in the Court of the Special
.Judge, Jabalpur are quashed.

Petition allowed.

MISCELLANEOUS CIVIL CASE

Before Mr. G. L. Oza Ag. C.J. and Mr. Justice C. P. Sen.
- 1 Mar. 1984

M;S SURENDRA MIRANI AND BROS., RAJNANDGAON, Applicant*
v

"THE COMMISSIONER OF INCOME-TAX, MADHYA PRADESH, BHOPAL,
Opposite-party.

dncome~tax Act, Indian (XLIII of 1961)~Sections 273(b) end 2]12(3)— Failure on
the part of the assessee to file the ¢stimate of odvence tax paysbie by
him atiracts penalty provisions of secston 273(b)— However, whlie impo-
sing penalty deposit of advance tax ought to be tcken into consideration
—Income-tax Off cer imposing peralty without ccmaidering deposit ¢f
advance tax by the cssessee—Appellate Assistant Commissioner directed
the I. T. O. to consider the case of p-nalty after considering cdepostt of
advance tax by assessee—Tribunai setting aside the order—Trtbunal not
tustified—Order of Appellate Assistant Commissioner restored.

Section 273(b) of the Income~tax Act clearly provides that where an
assessee fails to furnish an estimate of the advance tax payable by him without
any reasonable cause in accordance with the provisions of Sub-section (3) of.
Section 212, penalty could be imposed. Thus, where the assessee failed to file
the estimate of current income in time, even if advance tax was paid by him,
there was a default within the language of section 212(3) and the Income-tax
Officer has jurisdiction under section 273(b) to impose penalty for non-filing of
estimates.

*M. C. C. No. 183 of 1980, Reference under Section 256(1) of the Income-tax Act, 1961,
from the Imcome-tax Appellate Tribunal, Nagpur, dated the 26th May ,980.
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M. P., Bhopal, 1984

Section 212(3) contemplates two things, filing of estirates and deposi--
ting the advance tax, and for this pon-compliance penaltyis attracted under
section 273(b). Therefore, when the assessee had complied with one parti. e.
he had deposited the advance tax to the tune of Rs. 50,0C0/-, the Income=-tax
Officer ought to have considered the compliance of ene part by the assessee
while imposing penalty for non-compliance of the other part, i.e. non-filing
of estimate of the advance tax payable by him.

C. J. Thakar with 4. L. Halve for the applicant.
B. K. Rawat for the opposite-party.

d

Cur. adv. vult,_
JUDGMENT

The Judgment of the Court was delivered by
Oz, Ag. C. J.—This reference is made by the Income-tax Appellate Tribunal
for answering the following questions :—

(1)  Whether, in the facts and circumstances of the case, the failure
on the part of the assessee to file the estimate attracted penalty
under section 273(b) of the Income-tax Act ?

(2)  Whether, in the facts and circumstances of the case, the Tribu-.
nal was justified in setting aside the order of the Appellate Assis-
tant Commissioner and restoring the order of the Income-tax
Officer ?

The year of assessment is 1972-73, year ending in October 1971. Itis
alleged that the assessee committed defsult in not filing the estimates and,
therefore, he was served with a notice under section 274 read with section 273(b)

" of the Income-tax Act, 1961. In compliance with the notice the assessee filed
& reply stating that though the estimates were not filed but advaxnce tax of
Rs. 50,000/— was paid by the assessee in time and since the assessee admitted the
default of non-filing of the estimates the Income-tax Officer levied a penalty of
Rs. 5325/ under section 273(b) of the Act against which the assessee went up-
io appeal before the Appellate Assistant Commissioner.

The Appellate Assistant Commissioner considered the assessecs.
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* submissions that the assessee had made an advance tax payment of Rs. 50,000/-
on 15-12-1971. It was also admitted before the Appellate Assistant Commissioner
that it was not full payment but it was contended that the Income-sax Officer
had not given credit for the payment of advance tax and that merely non-filing
of the estimates was not enough to attract the penalty provisions. The Appellate
Acsistant Commissioner after considering the submissions made by the assessee
held that the Income-tax Officer should have considered the payment of
Rs. 50,00/~ as advance tax and should have considered the question of levy of
penalty io that light.

On an appeal by the revenue before the Tiibunal, the Tribunal by its
‘nrder dated Sth September 1979 rejected the assessee’s confention that non-filing
-of estimates was a mere technical default as the assessee was ignorant of the
provisions of law and following the decision of the Madras High Court in
C.1.T.v. Smt. Vijayanthimaia (1) the Tribunal set aside the order of the
Appellate Assistant Commissioner and restored the order passed by the Income-
tax Officer. Arising out of this order passed by the Tribunal onap application
made by the assessee, the Tribunal has made this reference to answer the ques—
tion quoted above.

Learned counsel appearing for the assessee contended that penalty is
provided in section 273(b) but this provision talks of failure to furnish
an estimate of the advance tax without reasonable cause in accordance
with section 212(3) and it is contended that section 212(3) provides that when a
person is not previously assessed, he shall furnish estimate of the advance tax
payable by him on the current income calculated in the manner laid down in
section 209. It was, therefore, contended that penalty under section 273(b) is
attracted when there is non-compliance with sub-section (3) of section 212 and
sub-section (3) contemplates the estimates of income and advance tax. Admitte-
dly, part of sub-section (3) of section 212 was complied with as advance tax was
paid by the assessee and it was contended that failure on the part of the assessee
to submit the estimates has shown a reasonable cause and under these circums-
tances merely for technical non-compliance with part of section 212(3) penalty
could not be imposed. Learned counsel contended that the judgment in C. I. T .
Smt. Vijoyanthimala (supro) on which reliance was placed by the Tribunal was
a case of default of payment of advance tax and, therefore, could not have been
used for imposing penalty only on the ground that estimates of income were not
filed. Learned counse! also placed reliance on a decision of the Punjab and

~—.

-

(W13 1. T R, 882
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Haryana High Court in A4ddl.C.I1.T.v. Bipan Lal Kuthiala (1) to contend that under
the penal provisions under section 273 the burden lay on the Department.
Learned counsel for the assessee alternatively also conterded that even if the first
question is answered against the assessee that the penalty provisions under section
273(b) of the Income-tax Act are attracted, still the second question referred to
deserves to be considered in favour of the assessee as the Appellate Assistant
Commissioner although holding that the pepalty provisicns are attracted set
aside the order of the Income-tax Officer and directed that the question about
depositing of advance tax of Rs. 50,000/-should have been considered by the
Incom-tax Officer while imposing penalty under section 273(b).

Learned counsel for the revenue placing reiiance on the decision of the
Punjab and Haryana High Court in Abhilash Kumari Oswalv.C. I, T. (2)
contended that the levy of pepalty was justified as admittedly there was_default
in filing the estimates.

Section 273 (b) provides:~

«273. If the Income-tax Officer, in the course of any proceedings in
connection with the regular assessment for the assessment year
commencing on the Ist day of April, 1970, or any subsequent
assessment year, is satisfied that any assessee-

X X X X

(b) has without reasonable cause failed to furnish an estimate of the
advance tax payable by hiim in accordance with the provisions of
sub-section (3) of section 212.” <

The section thus clearly provides that where an assessce fails to furnish an

estimate of the advance tax payable by him without any reasonable cause in

accordance with the provisions of sub-section (3) of section 212, penaity could
be imposed. As regards the reasopable cause it could not be disputed that that is

& question of fact and the Tribunal having held against the assessee it could not

be reagitated in this reference. Learned counsel placed reliance onthe language

of section 212 to contend that penalty is attracted under section 273 rot merely
because the estimates ate not filed but also because the advance tax is not paid,
but in this case the advance tax to the tune of Rs. 50,0€0;- was deposited by the
assessee in time. Sub-section (3) of section 212 on which reliance has been placed
aad which is also referred to in sub=section (b) of section 273, reads as follows:-

(1) 98 1. T. R 343, @) 138 L T.R.277.
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©:212(3) Any person who has not previous!y been assessed by way of
regular assessment upder this Act or under the Indian Income-
tax Act, 1922 (XI of 1922), shall, in each financial year, before
the date on which the last instalment of advance tax ic due ip Lis
case under sub-section (i} of Section 211, if his current inccme is
likely to exceed the amount specified in sub-section (2) of section
208, send to the income-tax officer an estimate of— :

(i) the current income, and

(ii) the advance tax payable by bim on the current income
calcul'ated in the manner laid down in section 209,

and shall pay such,amount of advace tax as acccrds with his
estimate on such of the dates applicable in his case under secticn
211 as bave not expired. by instalments which may be revised
according to sub-section (2).”

This contemplates that the assessee sbould file estimare of current ‘rccome and
advance tax payable by him. It is, therefore, clear that penalty has becn provided
under sub-section (b) of section 273-for non-compliance of sub-section (3) of
section 212 which contemplates two things, filing of estimates and payment of
advance tax. The main contention advanced by the learned counsel for the
assessee is that nonefiling of estimates is a mere technical default, the substaptial
compliance was there as the advance tax was paid but it could not be disputed
that even if advance tax - was paid, there wasa default within the language of
section 212(3) as the estimate of curient inccme was not submitted in time and
therefore it could not be contended that the Income-tax Officer has no ]ul‘lSdlCllOIl
under section 273 (b) to impose penalty for non-fil'ng of esiimates.

It appears that the main contention of the learned counsel was that as
advance tax was paid but estimates were not filed as the assessee pleaded igno-
rance, this was a sufficient reason in the circumstances of the case and therefere
penally should not have been imposed under sectiop 273 (b). Whether in the
facts of a particular case the cause shown by the assessee on facts could or could
not be treated as a reasonable caseis a question of fact which has been disposed
of and is pot before us. The first question referred to is as to whether the
failure on the part of the assessee to file the estimate attracted the provisions of
section 273 (b) of the Income-tax Act, and as it is clear from the language of
of section 273(b) read with section 212(3), it could not be doubted thst section
273(b) is attracted on failure 1o file the estimates. The decitions cited by learned
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counsel for both the parties do not carry the case any further. Admittedly,
there was default in filing the estimetes. In view of this, in our opinion, the first
question has to be answered in favour ofthe revenue that jn the facts and
circumstances of the case, failure cn the part of the assessee to file the estimate
attracted penalty provisions under section 273(b) of the Income-tax Act. -

The second question which is referred to us is about the order passed
by the Appellate Assistaat Commissioner and the order of the Tribunal setting
aside this order. The Appellate Assistant Commissioner in his order felt that
the penalty provision under section 273(b) no doubt is attracted but as the
penalty could be imposed for both the things, failure to file estimates and
failure to deposit advance tax, and therefore it was necessary for the Income-tax
Officer to consider the question of imposition of penalty after considering the
advance tax deposited by the assessee. This order was set aside by the
Tribunal maialy on the ground that section 273(b) is attracted but it could
not be disputed that the Income-tax Officer while imposing penalty had not
considered the question of depositing the advance tax to the tune of Rs. 50,000/-
as admittedly section 212(3) contemplates two things, filing of estimates and
depositing the advance tax, and for this non-compliance penalty is attracted
under section 273(b) and therefore the Income-tax Officer while imposing
penalty ought to have considered that out of the two things necessary under
section 212(3) the assessee had complied with one part i. e. he had deposited
the advance tax to the tune of Rs. 50,000/~ and it was in this light that the
Appellate Assistant Commissioner directed the Income-tax Officer to consider
the case of penalty after considering the deposit by the assessee of advance
tax in time, in our opinion, there was no justification for the Tribunal to set
aside this order of the Appellate Assistant Commissioner. In this view of the
matter, therefore, our answer to the second question is in favour of the
assessee saying that in the facts and circumstances of the case, the Tribunal
was not justified in .setting aside the order’ of the Appellate Assistant
Commissioner and restoring the order of the Income-tax Officer,

-The reference is answered accordingly. In the circumstances, parties
are directed to bear their own costs.

Reference answered accordingly.
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MISCELLANEOUS CRIMINAL CASE

Before Mr. Justice B. C. Varma.
28 March 1984

KARAMCHAND and others, Applicants*
v.
STATE OF M.P., Opposite-party.

Criminal Procedure Code, 1973 (11 of 1974), Section 438, Essenital Commcdities
Act (X of 1955), Section 12-AA and Rice Procurement (Levy) Order
M. P.. 1960—Anticipatory batl — Whether can be granted (n cases Involv—
ing offcnces punishable under Essential Commodities Act— Wken may be
granted.

Section 12-AA, Essential Commodities Act, 1955, does not exclude
the operation of section 438 of the Code of Criminal Procedure. It is
unreasonable to think that clause (d) of Section 12-AA is attracted only in
case when the person is arrested and not before it. Therefore, the Special
Court or the High Court in exercise of power under section 438 of the Code
can release a person accused of or suspected of commission of the offence under
the Essential Commodities Act in the event of bis arrest. However, proviso to
clause (d) of Section 12-A A of the Act would also be attracted when an application
is made for release on bail in the event of arrest (anticipatory bail) by a person
accused of or suspected of Commission of offence under the Act and conditions
mentioned in the proviso to clause (d) for grant of anticipatory bail shall also
govern or atleast provide pguidelines for decision of such application when
presented before the High Court under Section 438 of the Code. Therefore,
bail under Section 438 of the Code may be granted to a perscn accused of
ofience punishable under the Essential Commodities Act, 1955 even if opposed
when there appears no sufficient evidence or prima facie proof in support of
the accusation.

Gulabchand Kannoclal v. The State of M. P. (1}, Abbas Aliv. Stete of
M. P. (2) and Badri Prasad v. Siate (3); relied on.

Balchand v. Stdte of M. P. (4); relied on.

*M.Cr. C. No. 164 of 1984, Application under Section 438, Criminal Procedure Code,
1973, for grant of anticipatory bail to the applicants.

(1) 1982 M, P. L. J. 7. (2) 1975 M. P. L. J. S. N 109,

3) A.1. R, 1953 Cal, 28 (4) A. 1, R 19778, C, 36€,
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Gurbuksh Singh v. State of Punjab (1); refesred to.
S. C- Datt for the applicants.
M. V. Tamaskar Gen. Adv. and L. S. Singh for the Stata.
Cur, adv. vult,

ORDER

B C. VarMa J.-This application under Section 438 of the Code of
Criminal Procedure for release of the applicants on bail in the event of their
arrest has been made in these circumstances.

A truck No. B. H. V. 7680 loaded with rice bags was found on way
between Pathalgaon and Jashpur Nagar in Raigarh district. The Additional
Superintendent of Police stopped that truck, checked it and found that the rice
was being transported for sale but without selling to the Purchase Officer the
requisite quantity of rice in accordance with clause 3 of the Madhya Pradesh
Rice Procurement (Levy) Order, 1960. The truck-was seized. The driver and the
cleaner were arrested. Chetandas, the applicant no. 2,isa licensed dealer in
foodgrain. Rice was being sent to Jashpurnagar. After seizure, he applied for
placing the rice under his Suprudnama and that was done. The driver and the
Khalast working on the truck have been released on bail. The applicants could
not be arrested and it is the allegation -against Karamchand that he has been
escaping his arrest. His application for his release on bail in the event of arrest
has bzen rejected by the Additional Sessions Judge, Raigarth on a finding that
prima facie there appears to be breach under section 3/7 of the Essential
Commodities Act, 1955. Now, it is Karamchand and Chetandas who have applied
for their release on bail in the event of their arrest.

By this application, it was not disputed that the M. P. Rice Procurement
(Levy) Order, 1560 is in force in District Raigarh where the rice was seized. ¢Rice’
uander clause 2(f) of the Levy Order is defined to mean any variety of rice produced
or manufactured 1n a rice mill worked by power, Clause 3 of the order requires
that every licensed miller and licensed dealer shall sell to the Purchase Officer
at the controlled price certain quantity of rice held in stock by him. Any
breach under this order is punishable under the Essential Commodities Act,
1955. The Parliameat has now enacted the Esseatial Commeodities {Special

(1) A.L R. 1980 S. C. 1632.
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Provisions) Act, 1981 (Act No. 18 of 1681) with a view to make special
provision by way of amendment to the Essential Commodities Act, 1955, for a
temporary period for dealing more effectively with persons indulging in
hoarding and blackmarketing of, and profiteering in essential commodities and
with the evil of vicious inflationary prices or any matter connected therewith
or incidenta] thereto. Section 12 of the Essential Commodities Act has been
omitted and instead new sections 12-A, 12-AA, 12-AB and [2-AC have been
substituted. Special Courts have been constituted to try the offences under
the Essential Commodites Act. It will be useful to reproduce Section 12-AA and
-its relevant clauses which are as follows :—

«12-AA. Offences triable by Special Courts.—
(1) Notwithstanding anything contained in the Code,~

(a) all offences under this Act shall be triable only by the Special

Court constituted for the area in which the offence has been
committed or where there are more Special Courts than ope for
such area, by such one of them as may be specified in this behalf
by the High Court;

(b) where a person accused of or suspected of the commission of an

offence under this Act is forwarded to a Magistrate under
sub-section (2) or sub-section (2A) of section 167 of the Code,
such Magistrate may authorise the detention of such person in
such custody as he thinks fit for a period not exceeding fifteen
days in the whole where such Magistrate is a Jydicial Magistrate
and seven days in the whole where such Magistrate is an
Executive Magistrate :

Provided that where such Magistrate considers—
(i) When such person is forwarded to him as aforesaid; or

(i) upon or at any time before the expiry of the period of detention

authorised by him;

that the detention of such person is unnecessary, he may, if he
is satisfied that the case falls under the proviso to section 8, order
the release of such person on bail and if he is not so satisfied,
he shall order such person to be forwarded to the Special Court
having jurisdiction;



478

THE INDIAN LAW REPORTS (1984

Karamchaad v. State of M. P., 1984

(c) the Special Court may, subject to the provisions of clause (d) of -
this sub-section, excercise, in relation to the person forwarded:
to it under clause (b), the same power which a Magistrate
having ijurisdiction to try a case may exercise under section 167
of the Code in relation to an accused person in such case who
has been forwarded to him under that section;

(d) save as aforesaid no person accused of or suspected of the
commission of an offence under this Act shall be released on
bail by any court other than a Special Court or the High
Court;

Provided that a Special Court shall not release any such person
on bail—

(i) without giving the prosecution an opportunity to oppose the
application for such release unless the Special Court, for reasons
to be recorded in writing, is of opinion that it is not practicable
to give such opportunity; and

(ii) where the prosecution opposes the application, if the Special Court
is satisfied that there appear reasonable grounds for believing
that he has been guilty of the offence concerned:

Provided further that the Special Court may direct that any such
person may be released on bail if he is under the age of sixteen
vears or is a wnman or is a sick or infirm persop, or if the
Special Court is satisfied that it is just and proper so to do for
any other special reason to be recorded in writing;

(c) a Special Court may, upon a perusal of police report of the facts
constituting an offence under this Act take congnizance of
that offence the accused being committed to it for trial;

(f) all offences under this Act shall be tried in a summary way and
the provisions of sections 262 to 265 (both inclusive) of the
Code shal), as far as may be, apply to such trial;

Provided that in the case of any conviction in a summary trial under
this section, it shall be lawful for the Special Court to pass a
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senience of imprisonment for a term mnot -exceeding two
years;

(2) When trying an offence under this Act, a Special Court may also

try an offence other than an offence under this Act, with which
the accused may, under the Code, be charged at the same
trial:

Provided that such other offence is under any other Law for the time

being in force, triable in a summary way;

Provided further that in the case of any comviction for such other

offence in such trial, it shall not be lawful for the Special Court
to pass a sentence of imprisonment for a term exceeding
the term provided for conviction in a summary trial under such
other law.

(3) A Special Court may, with a view to obtaining the evidence of any

person suspected to have been directly or indirectly concerned
in, or privy to, an offence under this Act, tender a pardon to
such person on condition of his making a full and true disclosure
of the whole circumstances within his knowledge relating to
the offence and to every other person concerned whether as
principal or abettor inthe commission thereof and any pardon
so tendered shall for the purposes of Section 308 of the
Code, be deemed to have been tendered under Section 307
thereof. - .

(4) Nothing contained in this section shall be deemed to affect the

special powers of the High Court regarding bail under Section
439 of Yhe Code and the High Court may exercise such powers
including the power under clause (b) of sub-section (1) of
that section as if the reference to <<Magistrate” in that section
included also a reference to a ¢‘Special Court’’ constituted under
Section 12-A.”

The effect of the aforesaid provisions is the change of forum by

* constituting Special Courts for trial of certain offence punishable under section
3/7 of the Essential Commodities Act. The Special Courts are authorised to

“-exercise ‘the same power which the Magistrate has under Section 167, Criminal

. Procedure Code in relation to an accused person who has been forwarded to
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him by the Executive Magistrate. Clause (d) of section 12-AA(1) authorise the
Special Courts or the High Court to release on bail a person accused or suspected
for commission of offence under the Act. The Special Court, however, has to
give an oppnortunity to the prosecution to oppose the application for release on
bail unless in its opinion it is not practicable to give such opportunity. Apart
from the class of persons mentioned ip proviso to sub-clause (ii) of clause (d),
when the application for release on bail is opposed by the, prosecution the Special
Court shall not release on bail any person accused of offence under the Act if it
is satisfied that there appears reasonable ground for believing that he has been
guilty of the offence alleged. It was argued and in my opinion rightly that even
so bail may be granted inspite of opposition where prima facie there appears to
be no case against the accused. This argument finds support from a decision of
this Court, in Gulabchand Konnocial v. Tre State of M. P. (1;, and must be
accepted. In that case, a somewhat similar provision coniamned in section 5(2)
of the Madhya Pradesh Dacoity Prabhavit Kshetra Adhyadesh, 1981 came for
consideration. The provision was that notwithstanding anything contained in
Criminal Procedure Code, no application for bail of a dacoit shall be allowed,
if opposed by the police. or by the prosecuticn. Construing that provision, the
-Full Bench ruled that a person arrested for dacoity or for specified offence under
the Ordinance can apply for bail inspite of section 5(2) at the stage immediately
after his arrest on the ground that there was no reasonable suspicion of his being
concerned in such offence; at the stage after twentyfour hours of his arrest and
during investigation on the ground that there arc no grounds that the accusation
or informatiorr against him is well founded and at the stage after the investiga-
tion is complete on the ground that there is no sufficient evidence or prima facte
proof against him in support of the accusation, [See also Badral Prosod v. State
(2) and Abbas 4ii v. State of M. ?.(3)]. Following that question, it must be
held that bail maybe granted to a person accused of offence punishable under
section 3,7 of the Essential Commodities Act,’even if opposed when there appears
no sufficient evidence or prima jacie proof in support of the accusati n.
L]

I am unable to agree with the argument advanced by Shri M. V. Tamas-
kar, Jearned Government Advocate, that the provisions of Section 12-AA are
attracted only when a person is arrested of an offence under section 3/7 of
the Essential Commodities Act. The contention is that a reading of section
12-AA excludes the operation of section 438 of the Cede. Particular reference
was made to clauses (b), (¢) and (d) of sub-section (}) of section 12-AA. In
my opinion, the argumeant is fallacious. Clauses (b) and (c) have special reference

(1) 1882 M. P. L, J. 7. 2) A. L. R. 1933 Cal. 28,
(3) M. Cr. C. No. 1004 of 1975, decided on the 20th Aug. 1975=1975 M.P.L J. S. N. 109..
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10 section 167 of the Code. What is laid down there is that when a person
accused of or suspected of commission of an offence under the Essential Commo-
dities Act is forwarded to a Magistrate for purposes of remand, the Magistrate
may direct his deiention in custody for a period of 15 days in the whole if he
is a Judicial Magistrate or for 7 days in the whole if he is an Executive Magis—
trate. The Magistrate vo whom the person is so forwarded may release him on
bail in terms of proviso - to clause (b) else in terms of clause (c), he has to
forward such person to the Special Court having jurisdiction. The Special Court
shall exercise the same powers as the Magistrate may exercise under secticn 167
of the Code in relation to the person so forwarded to him. Even this exercise of
power under section 167 is subject to the provisions of clause (d). So far the
reference is only to the exercise of power either by the Magistrate or the Special
Court under section 167 of the Code in relation to the person forwarded to them
as aforesaid. Clause (c) is followed by clause (d) which contains a general
provision regarding release on bail of a person accused of or suspected of
commission of an offence under the Act. It begins with a qualifying clause
“Save as aforesaid’’. This, in my opinion, has a reference to the proviso to
clause (b) which speaks of the powers of the Magistrate to release a person on
bails in terms of proviso to clause (b) and in that case restriction imposed by
proviso to clause (d) shall not apply. Clause (d) confers jurisdiction upon the
Special Court or the High Court to release a person on bail when he is accused of
or suspected of commissioo of the offence under the Act. Jurisdiction of others
Courts to release such a pzrson on bail except as contained in clause (b) is taken
away. Clause (d) unlike clauses (b) and (¢) has no reference. to section 167 of
the Code. It speaks of bail generally and only seeks 10 confer jurisdiction in
that behalf in the Special Court or the High Court. The only restriction or
curtailment on the erercise of that power is contaiped in the proviso which
follows that clause. There is no other restriction. It will, therefore, be unreaso-
pable to think that clause (d) is attracted only fa case when the person is
arrested and not before it.

A reference was also made by Shri M. V. Tamaskar, learned Government
Advocate, to sub-section (4) of Section 12-AA and it was submitied that what
is saved to the High Court is the power under Section 439 of the Ccde alone,
It was, therefore, submitted that power under section 438 should be deemed to
be impliedly taken away. This argument also caonot be accepted, Power to
release on bail is conferred by clause (d) of sub-section (1) of Section 12-AA.
What sub-section (4) says is that the special power of the High Court under
section 439 of the Code regarding bail shall remain unaflected notwithstanding
anything contained in section 12-AA and the High Court shall be in a position
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to set aside or modify any condition imposed by the Special Court while granting
bail. Iam unable to read anything in this sub-section to exclude the operation
of section 438 of the Code for an offence under thc Act. I am, therefore, of the
opinion that the Special Court or the High Court, in exercise of power under
section 438 of the Code, can release a person accused of or suspected of
commission of the offence under the Act in the event of this arrest. In S. Mur-
geshippa v. State of Karnataka (1), the Karnataka High Court has also held the
provisions of section 438 of the Code to be available to a person accused of or
suspected of commission of . fence under sectiou 3/7 of the Essential. Commodi~
ties Act and for this support has been drawn from the provisions of section 12.AC
of the Act. It has been further observed that as while exercising powers - under
section 12-AA to section 12-AC the Special Court shall be deemed to be the
‘Court of Sessions, the Special Court shall have powers similar to that of Court
of Sessions even in the matter of grant of bail, in the event of arrest.

Learned Government Advocate submitted that the 1estrictions imposed
for release on bail of a person accused of or suspected of commission of the
offence under the Act should also goverp an application under section 438 of
the Code. As against this, Shri Datt, learned counsel for the applicants, conten-
ded that those restrictions could apply only in case when the applicant is in
custody. I feel inclined to accept the contention advanced by the learned Goverg-
wment Advocate. As [ have shown earlier, the provision for bail is contained in
section 12-AA(1)(d) of the Act. Itistrue that the earlier clauses (b) and (c) .
contemplate a person ueder arrest but then they envisage a case where a person
so arrested is brought before a Magistrate or the Special Court for purpose of
remand in terms of section 167 of the Code. Provisions contended in clause (d)
.alone provide for release dn bail. I am not prepared to hold that this clause (d)
is only a further extension of clauses (b) and (c). Instead, it is this clause which
enacts a provision for release on bail a person who is accused of or suspected of
commission of an offence under the Act. There does not appear to be’ any
expression in this clause indicating that it is attracted only in case of a person
in custody. There are no express words to that effect in this clause. In absence
.of any such indication in text of clause (d), it will be unreasonable to hold that
jts operation is limited to a person in custody alone for it will not be the func-
tion of the judiciary to supply words in any given Statute when on plain reading
the Statute can bc effectively applied and is workable, Itisa cardinal rule of
coastruction that intention of the Legislature is to be gathered from the language
used and a construction which requires for its support, addition or substitution
of words which results in re jection of words as meaningless, has to be avoided.

(1) 1934 B. F. R. 27=Criminal Petition No. 498 of 1983,*decided on the 23nd June 1983.
.
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Words in an Act should not be read unless it is absolutely necessary to do so.
Supplying words would mean legislation and not corstruciion. It will, therefcze,
be not permissible to read in clause (d) that it applies to a person in custody
when there is no such indication in the body of that clause itself. Further, there
also does not appear to be any good reason to restrict the operation of that
clause to a person in custody alone., Iam of opinion that clause (d) applies aiso
to the person who applies for his release cn bail in the event of his arrest and
before he is taken in actual custody. As a necessary corollary; therefore, it must
follow that the proviso to clause (d) also would be attracted wken an applicaticn
is made for release on bail in the event of arrest (anticipatory) bail by a person
accused of or suspected of commission of offence under under the Act.

Shri S. C. Datt, learned counsel for the applicants, referred to a
decision of the Supreme Court in Balchand v. State of M. P. (1), in suport of his
contention that the operation of clause (d) and its proviso is restricted cnly to a
person in custody. There the Court was concerned with a question of grant of
anticipatory bail to a person accused of an offence falling under rule 184 of the
Defence and Internal Security of India Rules, 1971, The relevant provision was
as follows :

**Notwithstanding anything contained in the Code of Criminal Proce-
dure, 1898 (V of 1898), on person accused or convicted of a
contravention of these Rules or Orders made tbereunder shall,
it in custody, be released on bail..... ......”"(uncer lining is mine)

It was held that an application for grant of anticipatory bail under section 438
would be outside the mischief of rule 184. On the other had, Bhagwati, J., in
paragraph 5 of the judgment in Balchand's case has observed that if these are the
conditions provided by the rule- making authomy for releasing on bail a person
arrested on an accusation of having committed contraventicn of any Rule or
order made under the Rules, it must fellow a fortiorf that the same conditions
must provide the guidelines while exercising the power to grant ‘anticipatory
bail’ to a person apprehending arrest on such accusation, though they would
not be strictly applicable Fazl Ali, J., in his separate iudgment in Balchand’ Case,
in paragraph 25, formulated four principles, the fourth of which reads as
under:

*¢(4) that in cases covered by Rule 184 of the Rules the Court exercising
power under Section 436 or Section 438 of the Code has got to

(1) A.L R, 9775, C.366.
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comply with the condltions mentioned in clauses (a) and
(b) of Rule 184 and only after the Court bas complied with
those condition that an order under any ot these sections of the
Code'in respect of such offences could be passed.”

It mav be mentioned that conditions in clauses (a) and (b) attached to Rule 184
of those Rules are practically the same as are contained in clauses (i) and (ii)
of the provise to clause (d) of sub-section (1) of Section 12-AA of
the Act, Thus, the aforesaid observations in Balchard's Case (supra) support
the conteation advanced oy the learned Government Advocate Shri Dutt also
referred to the decision in Gurtaksh Singh v. State of Punjab (1). That
deciston is an  authority for the proposition that the High Court
or the Court of Sessions to whom the application for grant - of
anticipatory bail i$ made ought to be left {ree to exercise their judicial discretion
in that behalf. It was pointed out that the power conferred by Section 438 is an
extra-ordinary character, namely, thatitis pot ordinarily resorted to like the
power under sections 437 and 439 of the Code and this power to grant anticipa-
tory bail should be exercised with due care and circumspection. Upholding the
Constitutional validity of Section 428 of the Code, it was observed in regard to
anticipatory bail that if the proposed accusation appearsto stem not from
motives of furthering the ends of justice but from some ulterior motive, the
object being to injure and humiliate the applicant by having him arrested,
a direction for the release of the applicant on bail in the event of his arrest
would generally be made. Ultimately, it was observed that there are several other
;:onsidcrations. too numerous to enumerate, the combined effect of which must
weigh with the Court while grantlig or rejecting anticipatory bail. It was

held:

«The nature and seriousness of the proposed charges, the context of
the events hikely to lead to the making of the charges, a reasonble
possibility of the applicant’s presence not being secured at the
trial, a reasonable apprehension that wilnesses will be tampered
with and “the larger interests of the public or the State™ are
some of the considerations which the court has to keep in mind
while deciding an application for anticipatory bail.”

Fina]ly,it was said that no hard and fast rule can t')e‘laid dowr in discretionary
matter for the grant of refusal of bail, whether anticipatory or otherwise, It will
thus be seen that Gurbaksh Singh’s Case (supro) fie§ls more wiﬂlx the scope and
interpretation of Section 438 of the Code and prmc:ples' governing lbe gr'ant gf
anticipatory bail. It does not deal with any - such question as has arisen in this

)
(1) A. 1. R. 1980 S C. 1632.
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case. Insiead, Balchand’s case (supra) is more in point as it also deals whetker
restrictions imposed for release on bail of a person in custody for offence under
Rule 184 of the DIR. Rules can also apply to a case when the person is not in
custody and applies for his release on bail under section 438 of the Code. In that
case, although the Supreme Court overruled the High Courts decision when the
High Court said that section 438 was not atall applicable, it held that while
exercising power under section 438 of the Code also the Court has to comply
with the conditions mentioned in clauses (a) and (b) of Rule 184 of those
Rules. .

My conclusion, therefore, is that restrictions imposed upon the power of
the Special Court or the High Court to release dn bail person accused of or suse
pected of commission of the offence under the Act shall also apply also to an
application under section 438 of the Criminal Procedure Code, claiming anti=
cipatory bail, i. e., release on bail in the event of arrest.

It was also an argument that proviso to clause (d) »f Section 12-AA
(1) governs the consideration of bail by the Special Court and not by the High
Court whose special powers for grant of bail under section 439 of the Ccde
are preserved by sub-section (4). Sub-section (4) does permit a reading that
powers of the High Court for release on bail under section 439 are left unfet-
tered by any restrictions imposed by various sub-clauses of sub-section (1).
However, sub-section (4) has reference omnly to section 439 and not to section
438 of the Code. It is true that the proviso to clause (d) of Section;12-AA (1)
refers only to the Special Court and no reference to the High Court is made
thereunder, yet it seems to be reasonable to apply those limitations to an
application under section 438 of the Code made before the High Court also.
Even if, therefore, on the strict language used it were possible to hold that the
proviso to clause (d) governs an application only before the Special Court, those
condition can well be taken as providing gnidelines for deciding an application
for grant of anticipatory bail by the High Court. I am, therefore, of the opinion
that the conditions mentioned in the proviso to clause (d) for grant of anticipa-
tory bail to a person accused of or suspected of commission of the offence under
the Act shall also govern or at least provide guidelines for decision of such
application when presented before the High Court under section 438 of the
Code.

The facts of the present case disclose prima facfe that 150 bags of rice
was being transported for sale without complying with the provision of clause 3
of the levy Order. This position was not disputed by the learned counsel for
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the applicants. The contention had been that the rice was hand-pound and,
therefore, not subject to any levy. The applicants are said to have made such a
representation to the authority soon after the seizure of the rice. Apart from the
question whether the : definition of the . term ‘rice’ as given in the Levy Order
would also include hand-pound rice (which question), I do not propose to decide
here), the result of analysis of the rice so seized placed before me by the learned
Government Advocate shows that the rice seized contained 609, of the processed
rice and 409%, of the hand-pound rice. prima facie therefore, the contention raised
by the applicants that the rice seized was only hand-pound has been found to be
faise. It can therefore, be safely said that the prosecution has prima facie
shown that the breach of the levy order bhas been committed acd, there are
reasonable grounds for believifg that at least applicant no. 2 is guilty of the
offence concerned. The case-diary further show that the applicant no. 1
Karamchand who was also on the truck at the relevant time, could escape and
since then has been absconding. Learned counsel argued that investigation is
also most complete, the documents have been inspected and seized apd the place
of the business has been searched. It was further assured that the applicants are
willing to submrt themselves for interrogation or investigation at any time if -
necessary, and, therefore, they be released on bail. Since 1 have earlier held that
the special provisions contained in clause (d) of section 12-AA (1) shall also
govern an application under section 438 of the Ccde and siuce the bail is
opposed and there are reasonable grounds for believing that at least the appli~
cant no. 2 is guilty of the offence concerned, these arguments are of no avail to.
the applicants.

1t was also argued that no case is made out against Karamchand who is
not the licensed dealer. Karamchand is the son of Chetendas and it is the cate of
the prosecution that at the relevant time he was in the truck but could manage his.
escape. Even so, on the material collected by 'the prosecution, there appearsto
be no reason to say that Karamchand has also committed the offence charged.
That being so, in my opinion, appli¢ant Karamcband has succeeded in making
out a case for his release on bail in the event of his arrest. The application, in
so far as it relates to applicant Karamchand’s release on bail in the event of his
arrest, must, therefore, be allowed.

In the result, I direct that applicant Karamchand be released on bail of -
Rs. 10,000, - (Rupees ten thousand only) with two sureties in the like amount,
in the event of his arrest, in conaection with Crime No. 3 of 1984 in the Police
Station Kunkuri in the Raigarh District, on the following ccnditions:

i) that he shall make himself available fo y interrogation by acy officet-
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of police 8s and when required by him at such place or places
which he may specify and direct;

fi) that he shall not directly or indirectly make any inducement, threat
or promise to any person acquainted with the facts of the case so
as to dissuade him from disclosing such facts to the Court or to
any police officer when called upon to do so; and

iii) that he shall not leave India or his place of residence without
previous permission of the Court exercising jurisdiction over him
for the time being during the period his presence is required for
purposes of interrogation.

Application on behalf of applicant no.2. Chetandas is rejected.

Application rejected.

MISCELLANEOUS PETITION

Before Mr. G. L. Oza Ag. C.J. and Mr. Justice B. M. Lal.
4 July 1984

SUNDERLAL and others, Petitioners*
v.
SUB-DIVISIONAL OFFICER, KATNI and others, Respondents. 3

Co-operative Socletles Acs, M. P., 1960 (XVIl of 1961)—Sectlon 64(2), Proviso
and Section 66— Dispute under section €4 entertoired before elcctlon of
Chairman and Vice-Chalrman of Board of Directors was complete accor—
ding to electlon programme notified-It is without furisdiction end liable
to be quashed—Section 66— Contemplatcs a judicial order to be possed
Sor transferring dispute for dispcsal to a ncminee of Board of Nominee—
Assistant Registrar transferring dispute uncer section 64 to S. D. O. by
making reference toa Govt. Clrcular and wlthout passing a Judicial

*Misc. Cr, C, No. 218 of 1984,
1

-
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order—Proceedings taken in pursuance of such order are withous jurisdle-
tion and liable to be quashed. .

The proviso to section 64(2) of the M. P. Co-operative Societies Act,
1961 clearly enacts that a dispute under section 64 of the Act cannot be
entertained unless the elections are complete in accordance with the election
programme. Thus, where in accordance with the programme of elections
notified as required under sub-rule (2) of Rule 41, election of Chairman
and Vice-Chairman of the Board of Directors of Resource Society were
still to be held; a dispute under section 64 of the Act could not be entertained
by the S. D.O. as it was premature. Hence, entertainment of such a dispute
by the S. D. O. prior to such election is without jurisdiction and liable to be
quashed.

Section 66(1) of the M. P. Co-operative Societies Act, 1961 clearly
provides that the Registrar on receipt of a dispute under section 64 either should
dispose of the dispute himself or transfer it for disposal to 2 nominee or Board
of nominees to be appointed by the Registrar. Thus, section 66 contemplates
a judicial order to be passed by the Registrar. Where the Assistant Registrar
transferred a dispute purporting to be under section 64 of the Act to the S. D.O.
by merely referring to a Government circular, the order of transfer of dispute
could not be read as a judicial order under section 66 and the Assistant Registras
only acted as a post office. It is apparent that the circular of the State
Govt. was a sort of instruction, Even if the authorities exercising
jurisdiction under section 66 wanted to act por those instructions a
judicial order bad to be passed. When neither the Registrar nor the Assistant
Registrar transferred the dispute to the S. D. O. Revenue, es a mominee by
passing an approptiate order under section 66, the S. D. O. could not exercise
*jurisdiction on the dispute and, therefore, all proceedings before him and
interlocutory orders passed by him are without jurisdiction and deserve to be

quashed.
V. K. Tankha for the petitioners.
S. L. Saxena for the respondents.

Cur. adv. vult.

ORDER
The Order of the Court was delivered by
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0za, Ag. C. J.—This is a petition filed by the petitioners challenging the f)tocte-
dings before respondent No. 1 and for quashing of the orders Annexures F and
¥ passed by respondents 1 and 2.

Facts necessary for the disposal of this petition are that the petiticners
and respondent No. 3 are members of respondent No. 4, a co-operative society
registered under the M. P. Co-operative Societies Act, 1960. Respondent No. 4
is also known as Large Size Agricultural Co-operative Credit Society Ltd.,
Kaudiya. This society comes under classification of societies as a Resource
Society. This society, among other things, advances loans and also provides
for fertilizers, seeds and other consumer goods to its members. The society is
also a member of the District Co-operative Central Bank Ltd., Jabalpur, and
it is alleged that the society bas 638 members spread over 24 adjacent
villages.

According to the petitioners, the term of the Board of Directors of the
Society, respondent No. 4, expired on 30th September 1982, but since the
tlections for incoming Committee were not held prior to the expiration of
the said term, the Board stood automatically dissolved and in consequence
thereof the Directors of the Board vacated their seats and the management of
the society, therefore, was assumed by the Registrar till the next elections were
held and the new Committee took over charge. It i» alleged that in. exercise of
powers under section 45(8) of the Act, Shri L. D. Bairagi, Branch Manager,
District Co-operative Central Bank Ltd., Jabalpur, was appointed as Officer-in-
charge of the society respondent No. 4 until the constitution of a new
Committee/Board of Directors.

It is further alleged that in due course the Assistant Registrar appointed
Shri R. S. Tiwari, a Co-operative Inspector, as Returning Officer to complete
the elections of the members and office-bearers of the said society by order
dated 30th Septemper 1583,

It is alléged that the first stage of the elections was preparation of the
voters list as provided under Rule 23 of the rules framed under the Act and
after preparation of the voters list the Returning Officer published the election
programme oD 25th November 1983. The petiticners have filed a copy of the
final voters list as Annezure-A and a copy of the election progremme as
Aupnexure-B. It is alleged that the election pregramme is issued by the Return—
ing Officer as required under Rule 41(2) of the rules framed under the Act. Itis
further alleged that the'rule enjoins on the Returning Cfficer to notify the date
for election of Directors of the Board, election of the delegates and the election
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of Chairman and Vice-Chairman of the Board and the Committes is
copstituted only when the Chairman and Vice-Chairman are declared
clected. It is further provided that if .the election remains incomplete
for want of valid nomination or for amy other reason whatsoever, the
same js completed by co-opting a member as provided in Rule 43(2-A) of
the rules.

It is alleged by the petitioners that in pursuance of the election pro-
gramme, the petitioners filed their nominations for the office of Directors of the
Board snd they were declared duly elected unopposed on 3rd December 1983 by
the Returning Officer. Their names were also declared in the Annual General
Meeting on 17th December 1983. It is alleged that out of the three delegates to
be elected, only one delegate representing the society in the Committee of Dis-
trict Co operative Central Bank Ltd. was declared elected. The two offices of
the representatives to represent the society in the meetings of the Marketing
Society, Katni, and the District Co-operative Upion, Jabalpur, were not filled
up for want of valid nominations. It is alleged that under the rules these
vacancies have to be filled up by co-option in the meeting of the elected Directors
which is convened to elect the President and Vice-President of the Society.
According to thexnotified programme, these elections/co-ogptions were to take
place on 30th December 1983, -

According to the petitioners, on 20th December 1983, even before the
elections of the society were completed, respondent No. 3, a member of the
society, filed an election dispute before the Deputy Registrar, Co=-operative
Societies, Jabalpur. Alongwith it he also filed an application for temporary
injunction under Order 39, Rule 1, Cecde of Civil Procedure, staying the subse~
queat elections of the society. This dispute was filed in the office of the Deputy
Registrar. The office wrote a note on the order-sheet that -since the society was
in supersession, the dispute may be forwarded to the Sud¥ivisional Officer,
Revenue, Katni.. With this officer note, the case was put up before the Deputy
Registrar who initially declined to agree with the office-note but after scrutini-
sing the same wrote that the same may be done under the rules. This endorsement
was made by the Deputy Registrar on 20th December 1983 itself and the dispute
was thereafter put up before the Assistant Registrar who, by his order dated 21st
December 1983, ordered that the dispute be transferred to the S. D. O., Revenue,
Katni, for disposal in accordance with the Circular of the State Government.
According to the petitioners, therefore, the dispute alongwith the application for
temporary injunction was placed before the §.D. O. on 28th December 1983
and the S. D. O. passed an order to summon both the parties for-6th January
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1984. It appears that after the case had bcen adjourned, the counsel for respon-
dent No. 4 again approached the S. D. O. with a request to pass orders on the
stay application and upon this the S. D. O. after hearing the counsel passed an
order on the same date, i. e. 28th December 1983 staying all the subsequent
proceedings of the society with a further direction to send a copy of the stay
order to the Returning Officer. This stay order was to be operative till 6th
January 1984.

According to the petitioners, on 6th Jaouary 1984 the petitioners
appeared and also submitted an application for permission to engage a counsel
and after noting their presence the case was adjourned to 7th January 1984 and
on 7th January 1984 the S. D. O. after hearing both the parties passed an order
‘staying further election of the society till disposal of this dispute. The petitioners
have filed a copy of this order of the S.D.0. dated 7th January 1984 (Annexure~
F). The petitioners against this order preferred an appeal before the Joint
Registrar alongwith an application for stay and according to the petitioners on
23rd January 1984 the Joint Registrar rejected the stay application. According to
the petitioners, the orders passed by the Sub-Divisional Officer staying further
proceedings and the entertainment of the dispute by tke S. D. O. are
illegal.

* The main grounds urged in the petition are that vnder secticn 64 (2)(v)
proviso, a dispute could only be entertained after the declaration of the result
as indicated in the election programme and it is, therefore, contended that
as the election programme provided for elections of the Chairman and
Vice-Chairman to be held on 30th December 1983 and till those elections
were held, a dispute under section 64 could not be entertained.

The next contention raised in the petition by the petitioners is that
under section 66 of the Act power has been conferred on the Registrar which
also can be exercised by the Deputy Registrar or the Assistant Registrar to
transfer a dispute presented before him to a nominee or a Board of Nominzes
to be appointed by the Registrar but it is contended that the Assistant Registrar
passed on the dispute to the S, D. O. without passing an appropriate order under
section 66 just on the basis of the State Government’s order whereas it is
contended that the State Government had no power to authorise the S. D. Q. to
entertain a dispute under section 64. Itis contended that the order dated 21st
December 1983 shows that the Assistant Registrar transferred the dispute in
obedience of the circular issued by the State Government to the S. D. O. but tte
circular of the State Government cannot be said to be an order passed by the
Registrar under section 66 nor is there any order passed by the Assistant
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Registrar under section 66 and thus thereis no jurisdiction conferred on the
S D. O. to entertain the dispute or to pass interlocutory orders. It is, therefore,
‘contended that all the proceedings before the S. D. O. deserve to be quashed on
both- the grounds. There are other grounds also raised but at the time of the
hearing of the petition the above mentioned two grourds only were pressed
and it was contended that on both these grounds the proceedings before the
8. D. O. and the orders passed by him deserve to be quashed.

In the returns filed by the respondeunts, most of the facts are notin
dispute but an interesting dispute has been raised by contending that the election
programme, a copy of which has been filed by the petitioners as Annexure-B
and a photo copy of it has been filed by the respondents alongwith the return.
(Annexure R-1), was not published as required under Rule 41 (2) as it was
contended that in fact the Returning Officer prepared the programme and
handed a copy of it to the Samiti Sevak but it was not posted on the notice
board of the society as required under sub-rule (2) of Rule 41 and it is further
contended that instead the Officer~in-charge received a pamphlet printed by the
Central Co-operative Bank containing election programme up to 17-12-1983
and, therefore, at best the only election programme which was notified was up
to 17-12-1983 and therefore the dispute could be entertained afterfthe election
was completed up to 17-12-1983, i, e., the elections of the Board of Directors.

Learned Government Advocate, on the other hand, contended that as.
the election programme was not notified, no dispute could be entertained as
nothing had happened in accordance with properly notified election pro~
gramme. In the alternative, it was contended that as the printed pamphlet was
circulated by the Officer-in-charge which only contained the programme up to
17th December 1983, the dispute could be entértained after the election on
17-12~1983.

It was also contended by the learned Government Advocate that the
State Government in exercise of powers under section 3 appointed various
officers and issued a circular that as the officers of the department are connected
with the elections, the disputes should be transferred to Sub-Divisional Officers
and in accordance with this circular the Assistant Registrar who could exercise
powers of the Registrar under section 66 fransferred it 1o the S.D. O, and
therefore the S. D. O, was authorised to entrrtain the dispute, and as he was.
authorised to entertain the dispute he could pass interlocutory orders and even.
if the interlocutory orders are held not to be proper, still in a petition under
Article 226 they could not beinterfered with.
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It will be pertinent to consider the dispute of fact raised in the return.
Annexure R-1, which is copy of the election programme filed alongwith the
return which according to the learned Government Advocate is the photo copy
of the election programme issued by the Returning Officer, bears an endorsemert
by the Returning Officer himself which says that “Q‘iﬁ gfg greg Aifeg @12 &
gt wgr’- There is another endorsement by the Samiti Sevak which reads

“geard 7FIfag fEan T Frawasr oF gfg g fFar”An attempt was made
by the learned Government Advocate to contend that so far as the Returning
Officer is concerned, he must have posted it on the notice board of the Returning
Officer. However, this contention is not supported from the endorsement which,
according to the learned Government Advocate, is the endorsement of the
Returning Officer which reads” gz gfg wieq Hifzq aig & gy gr” and
“thereafter there is a seal and signature, Before accepting the contention of the
learned Government Advocate, we will have to presume that if this endorsement
. is by the Returning Officer, the Returning Officer did not know the rule and this
contention, therefore, apparently cannot be accepted. Rule 41(2) reads:

"(2) Not less than ten days before the date fixed for the annual general
meeting or the special meeting, as the case may be a society, the
Returning Officer shall post a notice on the notice board of the
society stating—

(a) the number of members to be elected;

(b) the last date of making nominations, which shall not be
later than seven days before the date fixed for holding the
said meeting, the bours between which, the place at which
and the person to whom nomipation papers shall be
presented;

(c) the date on which, the place at which and the hours between
which scrutiny of nomination papers shall be made;

(d) the last date for the withdrawal of candidatures;

{e) The date for election of Chairman/President, Vice-Cheirman/
Vice-Presidents and such other officers as are specified in
byelaws.”

“This rule specifically provides that the Returning Officer shall post a notice cn.
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the notice board of the st;cie_ty about the programme of elections and it is in
this language of the rule that the endorsement of the Returning Officer which
appears on Annexure R-1 has to be read, which reads “ax gfa yreg Aifeq
1T § aray war’” If the contention of the learned Government Advocate
is accepted that the Returning Officer has put this endorsement, it will have to
be understood that the Returning Officer when he. put this endorsement complied
with sub-rule (2) of Rule. 41 and, therefore, the contention that a copy of this
election programme was not posted on the notice board of the society cannot
be accepted. It is unfortunate that the Returning Officer and the Officer-in-
charge both submitted affidavits saying that a copy of this programme was not
put on the notice board of the society. These affidavits directly run contrary to
the endorsement that appears on Annexure R-1 itself which has been filed by 1be
respondents themselves which’according to the learned Government Advocate
is a photo copy of the original notice declaring the programme of electicns. It
is further significant that the Samiti Sevak has also put an endoirsement by
saying that “gear & gFifag  fEarn, A F19%9 B oF g9fq gieg fwar”
which also clearly shows that the election programme was notified as contempla-
ted under suberule (2) of Rule 41, It is significant that an affidavit has not been
filed of the Samiti Sevak saying that he had not posted it on the notice board
of the Society. Under these circumstances, it is clear that the stand taken in the -
return that the notice (the programme of elections) was not notified on
the notice board of the society is prima facie incorrect and is proved
to be incorrect from the document filed by the respondents themselves
i. e. Annexure R-1 and, therefore, it cannot be accepted. It is unfor-
tunate that these officers unnecessarily on affidavils took. a stand which is
disproved by their own document. It it, therefore clear that this programme of -
of elections Annnxure R-1 was notified as required under sub-rule (2) of Rule
41, ’ ¢

Section 64(2), proviso, reads:

«Provided that the Registrar shall not entertain any dispute urder this
clause during the period commencing from the announcement of
the election programme tHl the declaration of result.”

It is not disputed by the learned Government Advecate that this proviso clearly
enacts that a dispute cannot be entertained unless the elections are complete in
accordance with the election programme and, therefore, it is clear that
as the election programme provided for the election of Piesident and
Vice-President to be held on 30th December 1983, the dispute filed by
respondent No.3 on 20th December 1983 could not be entertained in view of &
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clear provision provided in the proviso to section 64(2) as quoted above. It is,
therefore, clear that the dispute which was entertained by the S. D. O. was
entertained when it was premature and could not have been entertained in
view of the proviso to section 64(2) and on this ground, tkerefore. all the
proceedings including the mter]ocutory orders passed by the 8. D, O. deserve to
be quashed.

As regards the second question, it is clear that when the
dispute was presented before the Deputy Registrar, a copy of the crder-
sheet filed by the petitioners which is not in  dispute only
shows the order passed by ihe Assistant Registrar which reads*:
fagie waw fafoag weqa gor 1 gsiaq fsar o7 od @ 9. @@
¥ qfzqs & gAaR Ausww gg =g fa. afa. usea w1 ag. sed 7
Js7 A73”. It is not in dispute that this is the only order passed by the Assistant
Registrar. The order of the State Government to which reference has been made

apparently js not an order passed under section 66. Section ¢6 of the M. P.
Co-operative Societics Act reads:

«66(i) The Registrar may, on receipt of the reference of dispute under
section 64 decide the dispute himself or transfer it for disposal
to a nominee or board of nominees to be appointed by the
Registrar.”

This clearly provides that the Registrar on receipt of a dispute under section 64
either should dispose’ of the dispute himself or transfer it for disposalto a.
pominee or Board of Nominees to be appointed by the Registrar. Even if the
contention of the learned Government Advocate js accepted that Assistant

Registrar could also discharge the functions of the Registrar in transferring the
dispute to a nominee, still section 66 contemplates a judicial order to be
passed by the Assistant Registrar transferring it to a pominee nominated

by him. The Assistant Registrar in the order quoted above only
acted as a post office and directed that because of the Government circular
the dispute be sent to the S. D. O. This order passed by the Assistant Registrar
which has been quoted could not beread as a judicial order undesr section
66 and the learned Government Advocate also was Dot in a position to contend
that this order could be read as a judicial order under section ¢6 (0 be passed by
the Registrar or the Assistant Registrar. It is apparent that the circular of the
State Government was a sort of instructions but even if the authorities exercising
jurisdiction under section 66 wanted to act on these instructions. a judicial
order had to be passed under section 66 to transfer the dispute to the nominee

3



496 THE INDIAN LAW REPORTS _ '_ {1934
Swnderlal v. Sub- Divisional Officer, Katni, 1984

or the Board of Nominees appointed by the Registrar. It is, therefore,
clear that neither the Registtar nor the Assistant Registrar trans-
ferred this dispute to the S. D. O. Revenue, Katni, a8 a nominee by passing
an appropriate order under section 66 and therefore on this ground also the
S. D. O. could not exercise jurisdiction on this dispute and therefore also ail
proceedings before the S. D. O. and the interlocutory orders passed by the SDO.,
Katni, are without jurisdiction and deserve to be quashed.

‘No other point was raised. In the light of the discussion above,
therefore, on both the grounds the petition is allowed. The proceediags
before the S. D. O. Revenue, Katni, and all orders passed by the S.D, O.
Revenue on the dispute filed by respondent No. 3 are hereby quashed. The
proceedings also are quashed as the dispute could not be filed in the light of the
proviso to section 64 as it is still premature. It is further directed that as the
elections of the Roard of Directors were completed but the elections which were
10 be held on 30th December 1983 were yet to be held, further steps shall be
taken to complete the elections from the stage from which they were held up
because of this dispute and the interlocutory order passed by the S. D. O, Under
the circumstances of the case, parties are directed to bear their own costs.
Security amount, if deposited, shall be refunded to the petitioners,

Petition allowed,

MISCELLANEOUS PETITION

Before Mr_ G.L, Oza Ag. Chief Justice and Mr, Justice BM. Lal.

4 July 1984
AWAS RAHAT GRIHA NIRMAN SAHKARI SAMITI MARYADIT,
P BHOPAL, Petitioner*
v,

STATE OF M. P. & others, Respondents.

Co-Operetive Socleties Act, M. P., 1960 (XVII of 1961), Sections 57 and 60

*M. P. No. 1296 of 1933.
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and Constitution oj India, Article 2.6— Enaciment of section 57 reither
inconsistent with co-operative jurisprudence nor in derogction of
fundamental rights—State legislature competent to legis.ate H—
Grave illegalitles and {rregularities reported tn 1he offairs of
the petitioner—Soclety fnasmuch os men.bership fourd to be not genuine
and proper procedure in admitting members In accorderce with 1e1ms
and conditions of allotment order crd Bye laws of the scciety rot
Jollowed—Action under scctlons 57 cnd 60 justified— Natuwral Justice—
Princtples of — Its applicobility to orders passed by Govt. in administra—
tive capacity—State Govt passing an order revokirg allctiment cf lund
made In favour of the petitioner soclety earlfer, without affording
opportunity to society—Order violases principles of natural justice ard
cannot be sustalned.

Section 57 of the Co-operative Societies Act, 1960 has been enacted
with the aim and idea to fulfil the object of the whoje scheme of the co- operative
movement so that co-operative societies may not function arbitrarily. This section
controls the society from fabricating the records. In the absence of provision of
section 57, the function of the society may become murky sffair for its members
who may be deprived of their legitimate rights by the influential members of the
society or by its office bearers and the very object of the co-operative movement
will be frustrated. Therefore, provision of section 57 is not enacted against the
Co-operative jurisprudence but epacted to safeguard the interests of the members
of the Society so that under the fear of section 57 of the Act, the cffice bearers
of the Society may not do any manipulations and fabrication in the records of
the society. It is also not inconsistent with or in derogation of the fundamental
rights and the State legislature is fully competent to legislate such provision.

Thus, when action of favouritism and nepotism of the petitioner society
was brought to the knowledge of the Govt. and thereupon it was ordered that
the Govt. should enquire into the affairs of the Society regarding its constitu—
tional working and financial status by invoking the relevant provisions of the
Act and the Deputy Registrar passed orders under sections 57 and 60 of the Act
for seizure of the records of the society and handicg over charge of the society
to a person appointed by it, action takert against the society is ]USllﬁCO and there
18 no illegality in it.

The broad concept of natural justice is that the authorities o1 bedies
which are given jurisdiction by statutory provision to desl with the rights
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of the citizens may be required by the relevant statutes to act judicially in
dealing with matters entrusted to them. In such cases, the authorities or bodies
must act in accordance with the principles of natural justice.

Where allotment of the land in favour of the petitioner-society
was done by the Govt. under its administrative authority on certain
conditions but subsequently, oa receipt of complaints about breach of
conditions of the allotment order, the Govt, has revoked the order of allotment
without giving any oppornunity to the petitioner-Society in any manner what-
soever, the revocation order violates principles of natural justice and cannot be
sustained.

A. K. Kraipak v. Union of Indfa (1) and Ridge v. Baldwin (2), relied on.
Y. S. Dharmadhikari for the petitioner.

M. V. Tamaskar Government Advocate for the State.

Cur. adv. vult,

ORDER

The Order of the Court , was delivered by
B.M. LaL J.—This is a petition under Articles 226 and 227 of the Constitution of

India.

The ﬁetitioner is a Co-operative Housing Society registered under the
M. P. Co-operative Societies Act, 1960, It isstyled as‘*Awas Rahat Griha
Nirman Sahkari Samiti Maryadit, Bhopal'® hereinafter referred to as the

Society.

The Society was registered in the year 1981. Its object was to get land
from the respondent No. 1 for purposes of constructing residential houses for
its respective members. For this purpose, the Society applied for land by its
application dated 6-7-82, for allotment of land admeasunng 16. 50 acres located

in Arera Colony, Bhopal.

At the time of allotment of land, the Society had only 79 members, but
soon after, in February 1982, it was reported that the membership had grown
up by 187 and later on 226. During the course of arguments, it was pointed out

et

(1) A. L R. 1970 5.C. 150. (2) 1964 A. C. 40,
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by the learned counsel for the petitioner society that some Officers of gazetted
rank and even of I. A, S. cadre, are also members of this Society. This is also
apparent from the action taken by the respondents in passing the allotment of
the land, i. e. the application was made on 6-7-82 and it was dealt with like
wind because of the interest taken by its members who are in Govt. service and
were interested in getting the desired plot in their favour. Due to their efiorts,
the land applied for was made available to the Society within such a short span
of time.

The Society was informed by the Govt. by its letter dated 11-8-82
(Anuexure 1) that 13 acres of land was reserved for the Society and further
by letter dated 22-9-82 (Annexure 2), addressed to the Collector, Bhopal,
sanctioned advance possession of the land. This order of advance possession to
the Society states terms and conditions for delivery of advance possession. Apart
from other terms and conditions, some of the important conditions are as
under:

(3)(a). No person will be allowed to acquire a plot through a Co-
operative Society, if—

(i) he or any of his near relations (father, mother, dependant
brother, dependant sister or children) owns a residential plot
in the city in which the Co-operative Society exists;

(it) he has already been allotted elsewhere a residential plot
through a Co-operative Society.

(b) Before taking possession, the Society should deposit the
premium. :

The most important term and condition mentioned in condition No. 7 in
Annexure 2 is that if the Society does not fulfil any condition, the advance
possession will be deemed to be cancelled. The Society, however, deposited Rs.
19,65,726.85 by different treasury challans by 26-9-1982 which is the Nazul rent

and premium.

The Society was delivered possession of 13 acres of land, i. e. about
566280 sq. ft. of Kh. No. 299/82/2, located at village Shahpura (Char Imli)
Bhopal, on 11-10-82. It appears that allotment of land and delivery of possession
were made within a span of 3 months only because of extra efforts of the mem-
bers of the Society who are of I. A. S. Cadre. It is also apparent that the location,
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of the land is between Arera Colony and Moulana Azad College of Technology-
But for the interested members of the Society, it was not possible to get this
land allotted within such ashort time ina posh locality like Arera Colony,
Bhopal.

The Society prepared the lay out according to which different sizes of
plots of the dimensions of 60/40,40/30,/40/25 and 43;12} sq. ft. were sanctiomed
by the Town Country Planning Department, Bhopal, by its order dated
28-12-1984. The Society, through its Managing Committee, in accordance with
the resolution of the general body, dated 24-10-1982, started allotment
of plots in favour of its members, but the respondent Govt. had not
executed a regular lease deed in favour of the Society. The allotment
order of the land was only done in accordance with the provisions of Revenue
Book Circular, sec. (iv), S. No. 1, vide Rule 26 under the heading ‘Grant of land
to the Housing Society,” Annexure 2 dated 22-9-82 is in the shape of a licence
and is not granted in favour of the petitioner by the State Govt. in exercise of
some statutory provision of law, but it was granted in exercise of administrative
functions. The Revenue Book Circular contains executive instructions. Hence
a look at Annexure 2 shows that the State Govt. has not exercised its powers as
quasi-judicial authority, but has exercised the powers under administrative
authority.

We have said earlier that membership of the Society had gone upto 226
because of the situation of the land. Therefore, it appears that all members of
the Society, particularly the I. A. S. Officers, wanted plots according to their
own choice which it appears was not possible for the mapaging committee to
make allotment of plots fn favour of such interested members particularly 1. A. S.
Officers. Hence the influential members of the society by whose active help and
interest, the society got tbe land, had shown their reluctance to help the society.
On the other hand, they exposed the management of the Society by alleging
that certain allotment of plots was made by the Society in violation of the bye~
laws and terms and conditions of allotment order;in favour of professional
traders who are already having land for housing purposes in the city of Bhopal
in the names of their relatives. Therefore, the said allotment was against the
bye-laws and the allotment order.

‘This action of favouritism and nepotism of the society was brought
to the knowledge of the Govt., by some disgruntled members of the Society
who failed in their attempt to get the plots of their choice. The Govt., by its..
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~-order dated 7-2-83 (Annexure 5), directed the Society to maintain
status quo.

The President of the Society further received Annexure P-7 from the
Office of the Naib-Tahsildar, Capital Project Bhopal, who was appointed by
the State Govt. to make necessary enquiries into the affairs of the Society.
The President of the Society was also directed to appear before the Naib-
Tahsildar on 25-2-1983 and to produce the relevant records and documents
- of the Society so that the Naib-Tahsildar could send his enquiry report to the

Govt. early.

In between, the Society also received orders dated 4-2-83 and 8-2-§3
respectively from the Office of the Dy. Registrar, Co-operative Societies, Bhopal
- (Annexures 11 and 12) purported to have been passed under sections 57 and 60
of the Co-operative Societies Act, 1960 (hereinafter referred to as the Act)
for seizure of the records of the Society as it was reported that there were
some illegalities and irregularities committed by the Society in allotment of the
plots in favour of some wembers of the Society. Thercfore. it had become
necessary to make an enquiry into the affairs of the Society, i. . regarding
constitutional working and financial status of the society. Further, as no charge
was handed over by the Society notwithstanding the Order of the Dy. Registrar,
the orders referred to above under sections 57 and 60 of the Act were passed
.and Shri R. B. Guhe was appointed to take charge of the Society. However,
somehow or the other, the Society managed not to hand over charge to
“Shri Guhe and instead started correspondence with the respondents.

The Dy. Registrar, by order dated 15-4-83 (Annexure 14), informed
the society on the basis of the report of Shri Guhe that irregularities relating
to the action against ineffective members of the Society may be completed
within 15 days and the Dy. Registrar be informed accordingly.

The petitioner Society, initially being aggrieved by the order of the
Dy, Registrar relating to the handing over of charge of thé Society and giving
inspection of the Society, filed this petition before this Court on 22-4-1983
challenging the legality of the order passed by the Dy. Registrar om various
grounds. During the pendency of the petition, the Society also received
Aunexure 17, dated 2-6-83 which is an order passed by the Govt. revoking
the allotment order of the land Fdated 22-9-82 (Annexure 2). Therefore, the
petitioner amended the petition on 21-7-83 by incorporating tue order dated
72-6~83 in the petition as Annexure 17.
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The petitioner in this petition, has challenged the orders dated 7-2-83
(Annexure 5), 8-2-83 (Ammnexure 11), 15-4-83 (Aonnexure 14) and 2-6-83
(Annexure 17) on various grounds for issuance of a writ of certiorarf against
respondent No. 1 and issue lease deed of 13 acres of land in favour of the
Society with further directions that the respondents be restrained from
interfering with the management of the society.

Respondents 1 to 5 have filed their joins return and baving denied the
averments of the petition, tried to justify their action teken vide Annexures 11,
14 and 17 which are under challenge on the ground, inter alia, that lot of
complaints were received against the illegal working of the Society even to the
extent that plots were allotted by the Society in favour of certain members
who were having plots and houses in the city of Bhopal. Therclore, the said
allotment in favour of certain members of the Society was against the terms
and conditions of the allotment order, bye-laws of the Society and Revenue
Book Circular Rule 26 which specifically lay down as under:

(3) (a). No person will be allowed to acquire a plot through a
Co-operative Society, if—

(i) he or any of his near relations (father, mother, dependant brother,
dependant sister or children) owns a residential plot in the city
in which the Co-operative Society exists;

(ii) he has already been allotted elsewhere residential plot through a
Co-operative Society.

(b) Before taking possession, the Society should deposit the premium,

It is further contended that on receipt of complaints, the Revenue
Minister ordered that execution of the lease deed be stayed. It is further
stated that Govt. could enquire into the affairs of the Society, by invoking
the relevant provisions of the Act and as such any action taken under sections
57 and 60 of the Act against the Society is within the powers of the Dy.
Registrar “who has also submitted that respondent No. 5 had submitted his
report (Annexure R-2) according to which the membership did not gappear (o
be genuine and bona-fide. The proper procedure was even not followed by
the Society in admitting the members in accordance with the terms and
conditions of the allotment order and bye-laws of the society, particularly
bye-law No. S which has becn completely overlooked. Grave illegalities and
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frregularities were found, Hence there was no alternative except to take action
under sections 57 and 60 of the Act. .

After hearing arguments of the learned counsel for the petitioner and
mespondents, we have come to the conclusion tkhat the action taken under
sectioas 57 and 60 of the Act Jagainst the petitioner was justified under the
facts and circumstances of the case. We see no illegality on the part of the res—
pondents in taking action under sections 57 and €0 of the Act.

_ Section 57 of the Act has been emacted with the aim and idea to
fulfil the object of the whole scheme of the co-operative movement so that
Co-operative Societies may not function arbitrarily in the manner they liked.
This section controls the Society from fabricating the records. In the absence
of provisions of section 57, the function of the Society may become murky
affair for its members who may be deprived of their legitimate rights by tke
imfluential members of the Society or by the Office bearers of the society and
the very object of the co-operative movement will be frustrated. Therefore,
we do not ses any ground to hold that the provision of section 57 is, in any
manner, enacted against the Co-operative Jurisprudence. Op the other hand,
we have no hesitation to say that the provision of section 57 of the Act has
been enacted to safeguard the interests of the members of the Society so
that under the fear of section 57 of the Act, the Office bearers of the society
may not, do any manipulations and fabrications in the records of the
society., Further, we do not see that section 57 isinconsistent with or {n
dzrogation of the fundamental rights. On the other hand, we see that the State
Legislature is fully competent to legislate such provision.

The next point urged very vehemently by the learned counsel for the
petitioner was that respondent No.1 had no authority or junsdiction to revoke
the order of allotment of land by passing the order (Annexure 17) dated 2-6-83
without affording any opportunity to the Society and without assigning any cogent
reasons for justifying the revocation of the allotment order dated 22-9-1982
(Annexure 2).

It is true that respondent No.l, while issuing the alloument order dated
22-9.1982, has not discharged its function under any statutory provision of law.
‘Pacrefore, the order dated 22-9-1982, canpot be comstrued as a guasi-judicial
esder. The orders dated 22-9-82 and 2-6-83 have been passed by the Govt. in
adminijstrative capacity. Hence, the short question which arises for decision is
wiother before the revocation of any epder pasied in  administrative capaoity,

3
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the principles of natural justice have to be observed or mnot by giving show cause
notice and opportunity of being heard.

The concept of natural justice has been elaborately discussed by the
House of Lords in Rldge Baldwin (1), The said discussion finds place in cateas
of cases decided by the Hon, Supreme Court of India and this Court. The
broad comcept of mnatural justice is that the authorities orf bodies
which are given jurisdiction by statutory provisions to deal with the
rights of the citizens, may be required by the relevant statutes to act judicially
in dealing with matters entrusted to them. In such cases, the authorities or bodies
must act in accordance with the principles of natural justice before exercising
their jurisdiction and powers. The obligation to violate the principles of natural
justice need not be expressly imposed. Powers to determine questions affecting
the rights of the citizens would impose the limitatiop that the power should be
exercised in conformity with the principles of natural justice.

In democratic set up, with the increase of powers with the administra-
tive bodies, their Lordships of the Supreme Court have laid down the guidelines
for exercise of powers by the administrative bodies. The relevant dlscussmn
fmds place in 4. K. Kraipak v. Union of India (2). It is as under: ’

¢The dividing line between an administrative power and a quasi-judicial
power is quite thin and is being gradually obliterated. For
determining whether a pawer is an administrative power or a
quasi-judicial power, one has to look to the nature of the power
conferred, the person or persons on whom it is conferred, the
framework of the law conferring that power, the consequences
ensuing from the exercise of that power and the manner in
which that power is expected to be exercised. In a welfare
State like ours, it is inevitable that the organ of the State under
our Constitution s regulated and controlled by the rule of law,
In a welfare State like ours, it is inevitable that the jurisidiction
of the administrative bodies is increasing at a rapid rate. The
concept of rule of law would lose its validity if the instrument-
alities of the State are not charged with the duty of discharging
their functions in a fair and just manner. The requirement of
acting judicially in essence is nothing but a requirement to act
Justly and fairly and not arbitrarily or capriciously, The proce-
dures which are considered inherent in the exercise of a judicial
powerare merely those which facilitate if not ensure a just and

(17 (1964) A C. 40. 12) A. L. R. 1970 S. C. 150,
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fair decision. In recent years, the concept of quasi-judicial power
has been undergoing a radical change. What was considered as
an administrative power some years back is now being considered
as a quasi-judicial power. The following observations of Lord
Parker, C.J., in Reg. v. Criminal Injurles Compensction Boara (1),
Ex parte lain, are instructive :*

‘With regard to . Mr. Bridge's second point,
I cannot think that Atkin L.J. intended to confine his
principle to cases in which the determination affected rights in
the sense of enforceable rights. Indeed, in the Electricity Com-
‘missioner’s case, the rights determined were at any rate not
immediatcly enforceable rights since the scteme laid down by
the commissioners had to be approved by the Minister of
Transport and by resolutions of Parliament. The Commissioners
nevertheless were held amenable to the jurisdicticn of the court.
Moreover, as can be seen from Rex V. Postmaster-Generai Ex
parse Carmichael (2) and Rex v. Boycott, Ex parte Eeasley (3), the
remedy is available even though the decision is merely a step as a
result of which legally enforceable rights may be affected.

The position as I see it is that the exact limits of the ancient remedy by
way of certiorari have never been and ought not to be specifically
defined. They have varied from time to time being extended to
meet changing conditions. At one time, the writ only went to an
inferior court. Later its ambit was extended to statutory tribunals
determining a /lis inter parses. Later again it extended to cases
where there was no Jis in the strict sense of the word, but where
immediate or subsequent rights of citizen were affected. The
only constant limits throughout were that it was perform—
ing a public duty. Private or domestic tribupals have always
been outside the scope of eertforari since their authority is derived
solely from contract, that is from the agreement of the parties
concerned.

Finally, it is to be observed that the remedy bas now been extended,
sec Reg v. Manchester Legal Aid Commistee Ex parte R. A. Brand
and Co. Ltd. (4), to cases in which the decision of an administra-
tive officer is onmly arrived at after an inquiry or process of a

¢1) (1967) 2 Q. B, 864 at p. 881, (2) (1928) 1 K. B 129,
(3) (1939) 2 K. B. 651. (4) (1952) 2 Q. B, 313,
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Judicial or guasi-judicial character. In such a case, this court has
jurisdiction to supervise that process.

We have, as it seems to me, reached the position when the ambit of
certlorarf can be said to coverevery case ia which a body of
persons of a public as opposed to a purely private or domestic
character has to determine. matters affecting subjects provided
always that it has a duty to act judicially. Looked at in this way,
the board in my judgment comes fairly and squarely, within the
jurisdiction of this Court. It is,.as Mr. Bridge said, ‘a servant of

_ the Crown charged by the Crown, by’ executive instruction, with
the duty of distributing the bounty of the Crown. ‘It is clearly,
therefore, performing public duties.”

The Court of Appeal of New Zealand has held that the power to make
a zoning order under Dairy Factory Supply Regulation, 1936 has
to be exercised judicially, see New Zealand and Dairy Baordv.
Okita-Co-operative Datry Co. Ltd. (1). This Court in Purtabpore
Co. Ltd. v. Cane Commi:sioner of Bthar (2) held that the power
to alter the area reserved under the Sugar~Cane (Control) Order,
1966 is a quasi-judicial power. With the increase of the power
of the administrative bodies, it has become necessary to provide
guide-lines for the just exercise of their power. To prevent the
abuse of that power " and to see that it does not become a new
despotism, Courts .are gradually evolving the principles to be
observed while exercising such powers. In matters like these,
public good is not advanced by a rigid adherence to prece-
dents. New problems call for new solutions. It is neither
possible nor desirable to fix the limits of a quasi-judicial
power. But for the purpose of the present case, we shall assume
that the power exercised by the selection board wasg an adminis-
trative power and test the validity of the impugned selections on
that basis. (17).

The aim of the rules of natural justice is to secure justice or to put it
negatively to prevent miscarriage of justice. These rules can
operate only in areas not covered by any law validly made, I
other words, they do not supplant the law of the land, but sup-

plement it. The concept of natural justice has undergone a grest
JE——

’

(1) 1953 M, Z, L. R. 366, B
(2) C. A. No. 1464 of 1968, dated 21st November 1968. (S,C.),
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deal of change in recent years. In the past, it was thought that
it included just two rules, namely (1) no one shall be a judge in
his own cause (Nemo debet esse judex propria causa), and (2) no
decision shall be given against a party without affording bim a
reasonable hearing (aud! alteram partem). Very soon thereafter,
a third rule was envisaged and thats that quasi-judicial enquiries
must be held in good faith, without bias and not arbitrarily or
unreasonably. But in the course of years, many more subsidiary
rules came to be added to the rules of natural justice. Till very
recently, it was the opinion of the courts that unless the
authority concerned was required by the )aw under which it
functioned to act judicially, there was no room for the applica~-
tion of the rules of natural justice. The validity of that limitation
is not questioned, If the purpose of the rules of natural justice is
to prevent miscarriage of justice, one fails to see why those rules
should be made inapplicable to administrative enquiries. Often
times, it is not easy to draw the line that demarcates administra-
tive enquirés from guasi-judicial enquiries. Enquiries which were
considered ad ministrative at one time, are now being considered
as quasi-judicial in cheracter. Arriving at a just decision is the aim
of both gquasi-judicial enquiries as well as administrative
enquiries. An unjust decision in an administrative enquiry
may have more far reaching effect thap a decisior in a guasi-
judicial enquiry. As observed by this Court in Suresh Koshy
Gaorge v. University of Kerala (1), the rules of natural justice are
not embodied rules. What particular rule of natural justice
should apply to a given case must depend to a great extent on
the facts and circumstances of that case, the frame-work of the
law under which the enquiry is held and the constitution of the

‘ Tribunal or body of persons appointed for that purpose.
Whenever a complaint is made before a court that some principle
of natural justice had been contravened, the court has to decide
whether the observance of that rule was necessary for a just
decision on the facts of that case. (20).

Applying these principles, we have definitely reached to the conclusion
that the Govt., while revoking the order of grant by order dated 2-6-83
{Annexure 17), has not given any opportunity to the petitioner Society i any
manner whatsoever and for want of proper and adequate opportunity befcre
Tevoking the allotment order, the revocation order dated 2-6-83 cannot be
sustained. We, therefore, quash the order dated 2-6-83 contained in

Annexure 17, for non-observance of principles of natural justice.

4) C.A. No. 990 of 1968, decided on the 15th July 1968=A. L. R. 1969 S, C. 198,

~y
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No other point was pressed by the learned counsel dppearing forthe
petitioner.

Before parting with the case, we must observe that the Govt. is not
like a private individual who can pick and choose the person with whom it will
deal, but the Govt. still remains a Govt. when it enters in even administrative
largess and it cannot, without adequate reason, exclude any persor from dealing
with it or take away the rights of the citizens arbitrarily as has been done in the
instant case. The democratic form of Govt., demands equality and absence of
arbitrariness and discrimination in any of the functions of the Govt. may
be quasi-judicial or administrative furction of the Govt. The activities of the
Govt, have a public element and, therefore, there should be fairnessand
equality. In the instant case, for the reasons best kmown to the Govt., it has
completely acted arbitrarily departing from the standard norms and, therefore,
we must, in the interest of not onty the petitioner society, but in the interest of
public at large, say that such arbitrary action of the Govt. is not appreciable.

From the discussion aforesaid, we allow the petition, thereby quashing
the impugned order dated 2-6-1983 (Anpexure 17). However, we make it clear
that in enquiry, if the petitioner Society is found guilty in violating the terms
and conditions of the allotment order, i. e. alloting the land in favour of
members who are having plots or houses in their name or in the names of their
near relatives, the Govt, shall be free to cancel the allotment order dated
22-9-82 contained in Annexure 2 after giving full opportunity to the petitioner
Society as indicated above.

We pass no order as to costs, Security amount, it deposited, be
refunded to the petitioner.

Petition allowed..
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