H,lGH COURT OF M,ADHYA PRADESH. JABALPUR

ORDER

Dated C}6 January, 2022

No.17 /Confdl./2022
]1-2-1/2022

The Madhya Pradesh State Judicial Academy, Jabalpur is conducting online

deliberation on .'Child witness testimony under the POCSO Act, 2012: Judicial
understanding of competency and credibility" in coordination with

NIMHANS-

SAMVAD for District & Additional Sessions Judges on 05.02.2022 and 12.02.2022.

Judges, whose names and place of postings figure in the endorsement are directed to
attend the aforesaid Session.
BY ORDER OF HON'BLE THE CHIEF JUSTICE

REGISTRAR GENERAL
ZEE

Endt.No.

i

Dated 06January, 2022

/Confdl. /2022
11-2-1/2022

Copy forwarded to:1.

The Accountant General,

(I),

M.P.

Gazetted Audit Department,

Gwalior,

for

information.

2.

The Accountant General, (ll), Gwalior, for information.

3.

The Principal Secretary, Govt. M.P. Law & Legislative Affairs Department,1St Floor,

Vindhyachal Bhawan, Bhopal, Pin 462 006, for information.
4.

The Deputy Controller, Govt. Central Press, Arera Hills, Habibganj,

Bhopal-6 for

publication in the next issue of the M.P. Gazette.
5.

1.

Shri vivek Kumar shrivastava, Special Judge, SC/ST (PA) Act., Neemuch
(Phone No.-9425363805) (E-Mail -vivekshrivastava954@gmail.com)

Ku. Suman Shrivastava, V District and Additional Sessions Judge, lndore
(Phone No.-9826442843) (E-Mail -suman.shrivastava@aij.gov.jn)
Shri Anand Prjya Rahul, [1 AJ to I District and Additional Sessions Judge, Balaghat
(Phone No.-9752423448) (E-Mail -ap.rahu]@aij.gov.in)
4.

Shri Dinesh Kumar Singh,Ill District and Additional Sessions Judge, Harda

(Phone No.-9425026052) (E-Mail -dangidinesho8@gmail.com)
5.

Smt. Priya Sharma, 11 AJ to I District and Additional Sessions Judge, Ashoknagar
(Phone No.-6260746644) (E-Mail -priya.sharma@aij.gov.in)
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6.

Smt. Varsha sharma, lI Districtand Additional sessions Judge, Guna
(Phone No.-8305827951) (E-Mail -varsha.sharma@aij.gov.in)

7.

Smt. Rama Jayant Mittal, ll District and Additional sessions Judge, Datia

(Phone No.-7000360260) (E-Mail -ecourtprojectdatia@gmail.com)
8.

ShrjAshrafAli, lI Districtand Additional sessions Judge, Umaria
(Phone No.-8376955303) (E-Mail -ashraf.ali73@aij.gov.in)

9.

Smt. Neetu Kanta verma, IX District and Additional sessions Judge, Sagar
(Phone No.-9425122531) (E-Mail -neetuk.verma@aij.gov.in)

10.

Smt. Pavas shrivastava, XV District and Additional sessions Judge, lndore
(Phone No.-9425369701) (E-Mail -shrivastava.pavas@gmail.com)

11.

Shri Yogendra KumarTyagi, lv District and Additional sessions Judge, Ratlam
(Phone No.-9424077007) (E-Mail -y.tyagi007@aij.gov.in)

12.

Dr. Smt. Shubhra singh, I District and Additional sessions Judge, Barvaha District
Mandleshwar
(Phone No.-9425139766) (E-Mail -shubhra.singh@aij.gov.in)
\

13.

Smt. Kavita Verma, XXIll District and Additional Sessions Judge, Bhopal
(Phone No.-6263426098) (E-Mail -dcourtbho@gmail.com)

141

Smt. Vandana Raj Pandey, AJ to District and Additional Sessions Judge, Nagda
District Ujjain

(Phone No.-9399076261) (E-Mail -vandanaraj.pandey@gmail.com)
151

Smt. Nisha Gupta, I District and Additional Sessions Judge, Bijawar District
Chhatarpur

(Phone No.-9644022617) (E-Mail -bijawartehseel@gmail.com)

16.

Shri Narendra patel, Ill District and Additional sessions Judge, Mandleshwar
(Phone No.-9425486291) (E-Mail -narendra.patel@aij.gov.in)

17.

Shri Rajesh Kumar Agarwal (Jr.), lv District and Additional Sessions Judge,
Chhatarpur
(Phone No.-9425987039) (E-Mail -,dist.chhatarpur@gmail.com)

18.

Shrj Sandeep Shrivastava, District and Additional Sessions Judge, Vijaypur District
Sheopur
(Phone No.-79878 58736) (E-Mail -sandeepshrivastaval65@gmail.com)

19.

Smt. Neelam Mishra, 11 District and Additional Sessions Judge, Basoda District
Vidisha

(Phone No.-9425893042) (E-Mail -neelammishra9425@gmail.com)
20.

Shri Ashok Bharadwaj,11 District and Additional Sessions Judge, Sehore
(Phone No.-9425767007) (E-Mail -dcourtseh@gmail.com)
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Smt. Arti A. Shukla,Ill District and Additional Sessions Judge, Hoshangabad
(Phone No.-9425661166) (E-Mail -arti2774@gmail.com)
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22.

Shri praveen shivhare, lv District and Additional sessions Judge, Shajapur
(Phone No.-7772871997) (E-Mail -praveen.mpcj@aij.gov.in)

23.

Smt. Jyoti Mishra, Xxvll District and Additional sessions Judge, Jabalpur
(Phone No.-9425341611 ) (E-Mail -jyotimishra.hjs@gmail.com)

24.

Ku. Sweta Goyal, IVAJ to I District and Additional sessions Judge, Katni
(Phone No.-9406973559) (E-Mail -dcourtkatmp@gmail.com)

25.

Shri samresh singh, V District and Additional sessions Judge, Bhind
(Phone No.-9826226298) (E-Mail -samreshcj@gmail.com)

26.

Smt. Neelu Sanjeev Shringirishi, XI
Jabalpur

District and Additional Sessions Judge,

(Phone No.-7771042884) (E-Mail -neelushringijmfc@gmail.com)

27.

Smt. Arti sharma, Xlll District and Additional sessions Judge, Gwa]ior
(Phone No.I 9425007073) (EIMail -aarti.sharma@aij.gov.in)

28.

Dr. Smt. Arti shukla pandey, VI District and Additional sessions Judge, Ujjain
(Phone No.-+9406522511) (E-Mail -artishukla.pandey@aij.gov.in)

29.

Shri Jitender Kumar Parasar, 11 District and Additional Sessions Judge, Waidhan
District Singrauli

(Phone No.-8860077262) (E-Mail -adv.jkparashar@gmail.com)
30,

Dr. (Smt.) Anjali pare, Ill AJ to I District and Additional sessions Judge, Rajgarh
(Phone No.-9424743184) (E-Mail -anjaliparedr@gmail.com)

31E

Sushri Mahima Kachhawaha, Xll District and Additional sessions Judge, Rewa
(Phone No.-7000705620) (E-Mail -mahima.8568@gmail.com)

32.

Shri Omprakash Rajak, I District and Additional Sessions Judge, Deosar District
Singrauli

(Phone No.-9425637242) (E-Mail -omp.rjk@gmail.com)

33.

Shri Jitendra Kumar Bajolia, Ill District and Additional Sessions Judge, Mandsaur
(Phone No.-9826084533) (E-Mail -jkbajolia@gmail, jitendrabajolia@aij.gov.in)

34.

Smt. Sushila verma, III District and Additional sessions Judge, Barwani
(Phone No.-9425168578) (E-Mail -sushila.verma@aij.gov.in)

35.

Smt. Sandhya Manoj Shrivastava, 11 District and Additional Sessions Judge,
Chhindwara
(Phone No.-9993777234) (E-Mail -dcourtchhindwara@gmail.com)

36.

Smt. Rekha R. Chandrawanshi, Ill AJ to I District and Additional Sessions Judge,
Betul
(Phone No.I 9977142020) (E-Mail -ecourtbetul@gmail.com)

37.

Smt. Neelam shukla, XllI District and Additional sessions Judge, lndore
(Phone No.-9479718375) (E-Mail -s.neelamm05@gmail.com)
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38.

Smt. Shipra patel, Vlll District and Additional sessions Judge, Morena
(Phone No.-9424737677) (E-Mail -shipra.patel@aij.gov.in)

39.

Ku. Pratishtha Awasthi, ll District and Additional sessions Judge, Vidisha
(Phone No.-9425360484) (E-Mail -dcourtvds@gmail.com)

40E

Smt. Siddhi Mishra, lI District and Additional sessions Judge, Shivpuri

(Phone No.-94247-37912) (E-Mail -mishra.siddhi@aij.gov.in)

41.

Dr. Ku. Mehjabeen Khan, ll AJ to I District and Additional sessions Judge, Dewas
(Phone No.-8889903361) (E-Mail -mehjabeen.khan@aij.gov.in)

42.

Shri suraj singh Rathod, Ill District and Additional sessions Judge, Khandwa
(Phone No.-9893164626) (E-Mail -suraj.rathore@aij.gov.in

dckhandwa450001@gmail.com)
43.

Shri Shivlal Kewat, AJ to I District and Additional Sessions Judge, Waraseoni
District Balaghat
(Phone No.-9424646799) (E-Mail -shivlal.kewat@aij.gov.ih)

44.

Smt. Usha Tiwari, ll District and Additional sessions Judge, Damoh
(Phone No.-9425485135) (E-Mail -damohcourt@gmail.com)

45.

Ku. Padma Jatav, Xvlll District and Additional sessions Judge, Bhopal
(Phone No.-9425606557) (E-Mail -dcourtbho@gmail.com)

46.

Shri Bhupendra Nakwal, ll District and Additional sessions Judge, Anuppur
(Phone No.-9826927345) (E-Mail -lladjcourt2@Gmail,com)

47.

Smt. Prema sahu, V District and Additional sessions Judge, Dhar
(Phone No.-9425976013) (EIMail -dcourtdha.mp@gmail.com)

48.

Smt. Sangeeta Patel, I District and Additional Sessions Judge, Bagli District

Dewas
(Phone No.-9589185982) (E-Mail -sangeeta.patel@aij.gov.in)
49.

Smt. Suman Uike,11 District and Additional Sessions Judge, Seoni
(Phone No.-9340074035) (E-Mail -suman.uikey@aij.gov.in)

50.

Shri Bharat Kumar Vyas,11 District and Additional Sessions Judge, Jhabua
(Phone No.-98264 61168) (E-Mail -bharatkumarvyas8@gmail.com)

51-

Ku. Samiksha Singh,11 District and Additional Sessions Judge, Panna

(Phone No.-9926370962) (E-Mail -sameekshasinghl 3sep@gmail.com)
52.

Shri Manoj Kumar Rathi, AJ to District and Additional Sessions Judge, Jobat
District Alirajpur

(Phone No.-9424552701) (E-Mail -mkrathi.76@gmail.com)
53.

Shri Rakesh Kumar Patidar (Sr.), 11 District and Additional Sessions Judge,
Burhanpur

(Phone No.-9589627979) (E-Mail -dcourtbur@gmail.com)
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54.

Smt. Jyoti Rajput, Ill District and Additional sessions Judge, Tikamgarh
(Phone No.-9926260350) (E-Mail -jyoti.rajput@aij.gov.in)

55.

Shri sandeep Kumar soni, ll Districtand Additional sessions Judge, Shahdol
(Phone No.-9424652921) (E-Mail -s.sandeep.judgel@gmail.com)

56.

Smt. Kavita lwnati, Ill District and Additional sessions Judge, Dindori
(Phone No.-9479554262) (E-Mail -kavita.iwanati@aij.gov.in)

57.

Smt. Shilpa Tiwari, Ill District and Additional sessions Judge, Satna
(Phone No.-9425308811) (E-Mail -tiwari.s332@aij.gov.in)

58.

Shri vivek Kumar singh, Ill District and Additional sessions Judge, Sidhi
(Phone No.-9993359043) (E-Mail -vk.sinah@.aii.qov.in)

59.

Smt. Naushin Khan, II District and Additional sessions Judge, Raisen

(Phone No.-9826856462) (E-Mail -splpocso@gmail.com)

60.

Shri vishal sharma, ll District and Additional sessions Judge, Mandla
(Phone No.-7000176859) (E-Mail -ecourt.mandla@gmail.com)

The participant Judges are directed to observe the following instructions:

•

to apprise themselves with the concept of the aforementioned deliberation, and
go through the instructions as mentioned in the enclosed letter and strictly follow

the same.
•

to enroll forthe programme on the below mentioned
:Sfgpg:://fsFffls.gj_elf_a_zL!iNm3Ecky¥Sa±SS

•

to apprise themselves with the schedule of the Session communicated by
Director, MPSJA and strictly follow the same.

•

to apprise themselves about the use of zoom platform.

•

to use their proper names while registering/logging in.

•

to attend the course in working uniform.

•

links for a particulare-learning should not be shared on any social media.

•

to intimate the Registry after attending the online Training.

•

to send comments/suggestions regarding experience of the online training to
the Director, MPSJA, Jabalpur.

•

in case of any need, participants may contact the following IT Officials of the
MPSJA on their mobile numbers:

Shri Rahul Jaltodiya -9685229141

Shri Rahul Agrawal -9770227992
ShriAnoop patel

-9713968641
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to make themselves available through email and other modes of communication
for receiving reading material and other communication from the Academy.
•

to strictly follow the timeline provided by Academy relating to the session.

The Principal District Judge, Alirajpur/ Anuppur/ Ashoknagar/ Balaghat/
Barwani/ Betul/ Bhind/ Bhopal/ Burhanpur/ Chhatarpur/ Chhindwara/ Damoh/
Datia/ Dewas/ Dhar/ Dindori/ Guna/ Gwalior/ Harda/ Hoshangabad/ lndore/

Jabalpur/ Jhabua/ Katni/ Khandwa/ Mandla/ Mandleshwar/ Mandsaur/ Morena/
Neemuch/ Panna/ Raisen/ Rajgarh/ Ratlam/ Rewa/ Sagar/ Satna/ Sehore/
Seoni/ Shahdol/ Shajapur/ Sheopur/ Shivpuri/ Sidhi/ Singrauli/ Tikamgarh/
Ujjain/ Umaria/ Vidisha
for information and necessary action with a request to:

•

instruct the participant Judges to attend the aforesaid Session under the
directions of Director, MPSJA.

•

to make available verified list of participant Judges who attended the Session

directly to the Academy.

•

to direct System Officers/System Assistants to provide necessary technical
support for seamless connection of participant Judges with MPSJA.

•

to ensure that necessary arrangements are made at the District Headquarters
as well as outlying station (if any) for convenient online participation of

nominated Judges.
7.

Director/ Faculty Members (Senior/Junior)/ Deputy Director/ OSD I & 11, Madhya

Pradesh State Judicial Academy, Jabalpur for information.
8. (I)

OSD (Computer), High Court of Madhya Pradesh, Jabalpur, for sending copy of
order by e-mail to the Hon'ble Judges, High Court of M.P., Jabalpur /Bench
lndore/ Bench Gwalior for kind information of His Lordship.

(1]) OSD (Computer), High Court of Madhya Pradesh, Jabalpur, for sending copy of
order by elmail to following Judicial Officers:1.

District Judge (Inspection), High Court Premises, Jabalpur/ District Judge
(Inspection), J.E.-1, Judges Enclave, Residency Area, lndore-452001/ District
Judge (Inspection), 28/8, Race-Course Road, Opposite Maila Ground, Gwalior
(M.P.), for information.

2.

Principal Registrar, High Court of M.P., Bench at lndore, lndore for information

3.

Principal Registrar, High Court of M.P., Bench at Gwalior, New High Court Building,
City Centre, Gwalior, for information.

4.

Member Secretary, M.P. State Legal Services Authority, 574, South Civil Lines,
Jabalpur, for information.

5.

Principal Registrar (Judicial)/ (Vigilance)/ (I.L.R. & Examination), High Court of
M.P., Jabalpur, for information.

6.

Member Secretary, State Court Management System, High Court of M.P., Jabalpur,
for information.

7.

Registrar (I.L.)/ (District Establishment)/ (JudiJcial-I & Secretary, Juvenile Justice
Committee)/ (Judicial-l[)/ (Administration)/ (Exam & Labour Judiciary)/ District
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Judge (Inspection)/ Sr. Principal System Analyst (SA) / Registrar/Secretary, High
Court Legal Service Committee, High Court of Madhya Pradesh, Jabalpur, for
information.

Registrar (E.)/ Deputy Controller Accounts/ Controller Accounts/ Joint Registrar
(M)/ Deputy Registrar (Judicial), High Court of Madhya Pradesh, Jabalpur, for
information.
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Checker Section, High Court of M.P., Jabalpur for information.

12.

Ps to Registrar General, High court of Madhya pradesh, Jabalpur, for information.

Encl. Concept note of the Deliberation.

®t,Wr= _
` (RAJENDRA KUMAR VANI)

REGISTRAR GENERAL
EE=

Child Witness Testimony under the POCSO Act, 2012: Judicial Understandings of
Competency and Credibility

A Brief Deliberation with Special Court Judges

SAMVAD (Support, Advocacy & Mental health interventions for children in Vulnerable
circumstances And Distress)

(A National Initiative & Integrated Resource for
Child Protection, Mental Health, & Psychosocial Care)

(Supported by Ministry of Women & Child Development, Government of India)
Dept. of Child and Adolescent Psychiatry,
National Institute of Mental Health & Neurosciences (NIMHANS), Bangalore
1. Introduction
Over recent years, NIMHANS project's activities have also involved capacity building
initiatives for Judicial Personnel, upon request from State Judicial Academies as well as the
National Judicial Academy. The training content of such capacity building injtiatives is on the

psychosocial care/ mental health aspects of child and law, namely issues relating to POCSO
Act & Rules and the Juvenile Justice Act. This work is now being continued through SAMVAD

(a National Initiative & Integrated Resource for Child Protection, Mental Health and
Psychosocial Care). An initiative, supported by the Ministry of Women & Child
Development, SAMVAD is located in the Dept. of Child & Adolescent Psychiatry,
NIMHANS. With the aim of enhancing child and adolescent psychosocial well-being, through

promotion of integrated approaches to mental health and protection, the Initiative will extend
its support and activities to all the states in the country. It comprises of a multi-disciplinary
team of child care professionals, with expertise in training and capacity building, program,
policy and research pertaining to child mental health, protection and law.

In addition to the training programs (currently conducted online due to the COVID
pandemic), the NIMHANS Initiative proposes to establish an on-going dialogue with
judicial officers from across the country, through a series of deliberations on child and
law, organized with the support of the State Judicial Academies. Thus far training
programs conducted by the NIMHANS team have strived to bring knowledge and skills on
child development and mental health, and child rights, to judicial personnel, so as to enable
them to bring to their work these essential perspectives. However, we also increasingly
recognize the need for the child mental health and child rights fraternity to better understand
the powers and limitations of the law. This understanding will help us better contextualize our
medico-legal work, including ourjudicial engagement and capacity building initiatives, in ways

that will: a) serve the best interests of the child, in terms of justice, healing and rehabilitation;

b) enable the judicial system to engage with children in developmentally sensitive ways, so
that the objective of dispensation of justice is effectively served. Such transdisciplinary
approaches, which promote meaningful engagements between professionals from different
domains/expertise, are likely to help dissolve the boundaries between conventional disciplines
of law and psychiatry, making for teaching and learning that is truly centred around field
realities, or the needs of children and justice systems, in our case.

To this end, SAMVAD has successfully initiated the first of these deliberations titled "The

Dilemmas of lmplementing Section 15: Preliminary Assessment for Children in Conflict
with the Law" with State Judicial Academies across the country. The deliberations conducted
so far have provided invaluable insight into the perspectives of judicial personnel on the key
issues and considerations in regards to the conceptual framework and implementation of

Section 15 of the JJ Act. Through the methodology of the deliberation, we have also benefitted
from the broad range of perspectives of judicial personnel on the issues faced in juvenile
justice administration. Specifically, in the context of preliminary assessment for transfer to the
criminal justice system, the deliberations have brought to the fore interpretational ambiguities
in the scheme of transfer under Section 15. These learnings have and will continue to provide

unique perspectives for future capacity-building initiatives with judicial personnel across the
country.

In light of the above, and given the high levels of knowledge and experience of Special
Court Judges, the second of these deliberations titled, "Child Witness Testimony under
the POCSO Act, 2012: Judicial Understandings of Competency and Credibility" is
elaborated upon in the present document. It is hoped that the deliberations, detailed in the
present document, continue to facilitate greater engagement with the perspectives of key
judicial personnel on issues pertaining to justice delivery in the context of Child Sexual Abuse
(CSA).

2. Rationale for Deliberation on Child Witness Testimony under the POCSO Act, 2012

2.1. Low Conviction Rates in POCSO Cases

ln 2018, NCRB's annual publication on crime statistics in India revealed that the conviction

rate in POCSO cases was an abysmal 35.5%.(NCRB, 2019) This finding was compounded
by the fact that the pendency rate was at a staggering 91.5%. In 2019, while there was a
reduction in the pendency rate (88.8%), there was also a slight decrease in the conviction rate
which was found to be 34.9%. (NCRB, 2020) These statistics, while generally consistent with
the issues that continue to affect the criminal justice system, are of particular concern on
account of the objectives envisaged for the POCSO Act, 2012.

Two of the most salient aspects of this special legislation on CSA are the mandate for speedy
disposal of cases (Section 28) and the statutory presumption against the accused (Section
29) to be enforced in trials before the Special Courts. The question that arises, then, is in
regards to what might be the reasons for continued pendency before the Courts and
consistently low conviction rates. In a systematic review (Choudhry et al., 2018) conducted on
the existing literature on CSA in India, prevalence rates were found to range from 3-39% for
lifetime CSA prevalence among women above 18 years of age. A significant prevalence rate
ranging from 4-57% was reported among boys in educational institutions. In the context of
children in adversity, one-third of the adolescent street boys surveyed reported forced
intercourse, while prevalence rates for CSA amongst sex-trafficked girls and women ranged
from 4-660/o. Thus, from the foregoing data, it is clear that while the prevalence of sexual abuse
amongst children is high, there is a vast lacuna in processes surrounding child sexual abuse
disclosure and adjudication.

2.2. Understanding Child Witness Testimony as Process
The Protection of Children from Sexual Offences Act, 2012 is lndia's first attempt at introducing

special legislation to address Child Sexual Abuse. As was noted in the Parliamentary Standing

Committee Report on the POCSO Bill, 2011, the Act was conceived as a mechanism for the
development of a legislative framework that best addressed the needs of the child in the
contexts of sexual abuse from two crucial perspectives: i) dispensation of justice and ii)
rehabilitation, social integration and restitution of the child. Applying a child developmental

lens to the extant procedures for the administration of criminal justice is crucial to the

realisation of these twin imperatives. For such a law to achieve its legislative mandate, it must
adequately harmonise criminal justice processes with the child's needs and capacities i.e.,

processes must ensure the child's best interests are secured from the first point of contact
with the legal system (reporting) to the last mile delivery/dispensation of justice through the
Special Courts (convjctjons and orders for restitution/rehabilitation of the victim).

Along this legal trajectory to achieving justice and rehabilitation, there are certain important

processes that must also adequately integrate these twin imperatives to ensure that the Act
remains child-centric. Eliciting witness-testimony in CSA cases is one such crucial
intermediary process. In this context, a thoughtless application of mainstream approaches to

I.ustice is inadequate, if it remains unreceptive to the child's specific needs and capacities.

So, what might be the sources of confusion and uncertainty in the procedures for eliciting
witness testimony from the point of view of these twin imperatives? Broadly, there are two
conceptual domains of confusion: i) Competency in light of the child's developmental status ii)
Credibility of Child-Witness Testimony in light of the child's susceptibilities to suggestion and
tutoring. To understand how these twin imperatives can be adequately addressed in the
context of eliciting witness testimony, an evaluation of these two sources of confusion may be
useful to developing a nuanced perspective on the difficulties and disparities of the criminal

justice system in CSA cases.

2.3[ Child Development and the Competency Question
Section 118 of the Indian Evidence Act` specifies the requirements for a person to be

competent to testify as a witness in a trial. Competence under Section 118 of the Act is defined
by reference to the conditions that preclude any person from being determined as competent.
In the context of CSA, the conditions precluding a child from being evaluated as competent to
testify include i) inability to comprehend questions by virtue of developmental immaturity or ii)
inability to provide rational answers to questions by virtue of developmental immaturity (tender
years). Therefore, as per the scheme of this provision, children are not statutorily excepted
from providing witness testimony. Instead, the Act stipulates a two-fold criterion to be met in

order for a child (of any age) to be adjudged competent to testify.
In principle, while there are no statutory age restrictions on witness testimony under the Act,
very young children (under the age of 3) are widely recognised as not possessing the requisite
speech/language and cognitive skills necessary to provide reliable and credible testimony to
the court. A child as young as 10-13 months of age may convey entire ideas through single
word utterances. Similarly, a 2-year-old child may communicate using two to three-word
1 Indian Evidence Act,1872

utterances and speak somewhat telegraphically.(Steward et al.,1993) These developmental
factors make successful recollection of past events/experiences (even personally and
emotionally significant ones like CSA) virtually unfeasible when considered in light of the

statutory framework under Section 118.

However, while the above-mentioned considerations may be true in the context of children

under the age of 3, the questions of developmental immaturity and witness-competence are
fraught with difficulty in cases wherein children (above the age of 3) are able to comprehend
and respond to questions put to them i.e., children who meet the criteria for witness reliability.
At this juncture, the factors for establishing competence/credibility of the child witness are no
longer restricted to an estimation of developmental maturity, but actively involves factors
external to the child i.e. courtroom atmosphere, child interviewing techniques, pre-trial and trial

assistance. These external factors take on greater significance in the context of child
witnesses with intellectual disability. In such cases, the questions of competency and
credibility are inextricably tied to the level of development disability in the domains of cognitive,
speech and language, and social development. This intersection of the domains of child
development and judicial process has been the site of much contestation as the imperative for
developmentally appropriate judicial process necessarily requires a re-imagining of some of
the core tenets of the adversarial courtroom. Some of these areas of contestation are outlined
below:

Child-Friendly atmosphere (Secondary Victimisation vs. Due-Process)
ln the context of sexual abuse cases, one of the most debilitating aspects of judicial process
is the atmosphere of the courtroom. Children often experience fear and confusion in courtroom
settings which impedes upon the child's ability to provide testimony. This has significant

implications for the trial of the case in situations wherein the child meets the criteria for a

competent witness, but is unable to effectively recall information relevant to the case on
account of the daunting courtroom atmosphere. Research in this regard tias underscored the
importance of the interview context in facilitating or debilitating witness testimony. (Robinson,
2015)

Keeping in mind the complexities involved in acquainting a child with the concept of a court

and the requirement to provide truthful testimony, some jurisdictions have enacted legislation
allowing for out-of-court investigative interviews to be admitted during the trial. These efforts

have also been motivated by a desire to avoid secondary victimisation of the victim-witness
despite the witness possessing the required competence to testify. Usually, to balance
considerations of child development and due-process rights of the accused, such allowances
are made with the caveat that the child "adopts" the contents of the statement/recording and
submits to cross-examination by the defence counsel. (Bala et al., 2001). As a corollary, we
can see the impact of these competing, and sometimes, tangential considerations on the
administration of justice in a given case. In Rahu/ v. Sfafe of Maharashfra2, the Bombay High
Court held that lack of opportunity afforded to the accused to cross-examine the witness was
an infirmity in the conduct of trial proceedings, thereby vitiating any conviction recorded by the
Court. The victim's statement under Section 164 of the Criminal Procedure Code (Crpc) was
construed as the examination-in-chief under Section 137, and therefore, held to be subject to

2 Rahul v. State Of Maharashtra |2018 SCC OnLjlne Born 691

cross-examination. The Court, while trying to balance these competing considerations, held

that despite the child being differently abled, the accused was entitled to cross-examine the
victim in accordance with the demands of a fair trial.

2.4. Credibilityrveracity of Child Witness Testimony
ln a national study of CSA reports made in Israel in 2014, the child and event characteristics

that determined whether child reports were evaluated as credible were analysed, and certain
important findings were recorded: Only 57.9% of cases were evaluated as credible, and the
most powerful predictors of credibility were determined to be older age and absence of
cognitive delay.(Me[kman et al., 2017) The remaining 42.10/o cases did not just consist of

cases wherein the truthfulness of the reports was doubted, but also cases wherein the
evidence was found to be insufficient. Given the small proportion of suspected false reports,
it was concluded that the justice system was likely to dispose of nearly a third of truthful cases.
(Melkman et al., 2017) These realities raise certain important questions in regards to the
methods of collection of evidence during child sexual abuse trials. While there have been no
studies with a similarly large sample in the Indian context, the low conviction rates and
challenges faced in trials of POCSO cases make it increasingly likely that many genuline
reports of CSA are incorrectly disposed of. Given the adverse consequences of ineffective

mechanisms for evidence collection on child protection in the country, there is a pressing need
for greater reflection on issues affecting the prosecution of CSA cases in India despite the

existence of the POCSO Act.

Suggestibility and Credibility of the Child Witness (Developmenfally Appropriate
Questioning)
ln a multitude of cases, judicial interpretations have generally prescribed caution while

evaluating the competence of a child witness, and subsequently, while evaluating the
credjbjljty/veracity of the child's testimony. \/Vhile Section 118 stipulates who is competent to
testify, there are certain important aspects that must be considered in regards to credibility of
witness testimony jn the context of children as well. From a judicial point of view, the question
of credibility usually relates to certain cognates of a child's developmental status in regards to
suggestibility, susceptibility to tutoring and likelihood of misrepresentation . Indeed, in the case
of Daffw Ramrao Sakhare v. Sfafe of Maharashha3, the Court while reiterating the
requirements under Section 118, held that the child witness' behaviour must be comparable
to "any other competent witness" and there must be "no likelihood of being tutored" i.e., the
Court adopted a `reasonable person' standard in regards to evaluating the competence and
credibility of witness statements. This poses certain difficulties when seen in light of the
existing developmental research on child's ability to be an effective witness.

There is consensus in the available literature on developmental research that behavioural
cues and demeanour of the child are not reliable indicators of the credibility/veracity of the
child's testimony. Yet, perceptions of witness-demeanour and understandings of normative
emotionality play an important role in decision-making on credibility.(Cooper et al. , 2014) What

is perhaps more alarming, in this context, is that the prevailing notions of how a `reasonable

3 Dattu Ramrao Sakhare v. State of Maharashtra |T997| 5 Sac 341

person' behaves when telling the truth i.e., clear, cogent and consistent, is fundamentally at
odds with research on the point. Often, the witness may recount certain information in a
haphazard manner on account of the difficulties with recollecting a traumatic event.

Additionally, the witness may not seek to come across as convincing on account of the child's
belief in the veracity of the allegations. Therefore, there are certain areas of concern in regards
to judicial assessments of credibility that may be at odds with prevailing developmental
research.

In the context of tutoring, some of these disputations can be observed. Specifically, in a study
conducted with judicial personnel (Bala et al., 2001), it was reiterated, across the board, that
Defense Counsel often deliberately ask developmentally inappropriate questions through the

use of complex language, moving back and forth between different events (during
examination), and close-ended questions, to confuse the child-witness and dispute the
credibility of the testimony. In the case of R/.nku v. Sfafe /IVC7- of De/A/)4, transcripts
reproduced from the child's testimony showed that the Defense Cou-nsel sought to prove that
she was testifying on the directions of her mother. The Court had to clarify the question to

probe whether the alleged incident took place or whether the child's recollection was a
fabrication. To the Court's question, the child responded that the impugned incident actually
took place. This exchange is not atypical in the sense that the reliability of the child's witness

testimony is not only dependent on the veracity of the allegations, but on the manner in which

questions are put to the child as well. Thus, while balancing the requirements of due-process
is imperative to the administration of justice, it may also be contended that the procedural
safeguards implicit within the traditional framework of adversarial justice need to be reevaluated to adequately protect the child's interests.

2.5. Child-Centric Approaches to Evidence Collection and Admissibility
Given the above-mentioned dilemmas in regards to evaluating competence and credibility of
child-witness testimony, there is a need to also address concerns of procedural justice from a
child-centric point of view. In this context, the statutory understanding of admissibility of

evidence has been reoriented in cases of sexual offences to address the peculiarities of sexual
offences, particularly when these offences are committed against children.

Child Sexual Abuse Dynamics and Hearsay Exceptions
One of the aggravating aspects of sexual offences is that these offences often take place in
seclusion i.e., often the victim and perpetrator are the only witnesses to the event.(Walsh et
al., 2010) This makes prosecution of CSA cases extremely difficult on account of the fact that
convictions in such cases rely on the victim-witness testimony (in the absence of physical
corroborative proof) and hearsay evidence admitted under Section 6 (res gestae) and Section
157 (corroborative evidence) of the Indian Evidence Act,1872. This hearsay exception takes
on special significance as the child victim-witness often discloses the abuse to a
parenvcaregiver after the incident in question. Therefore, in trials of such cases, the testimony
of parents/caregivers can prove to be vital corroborative evidence in the absence of physical
corroborative evidence.

4 Rinku v. State (NCT of Delhi) 201.9 SCC OnL.ine Del 10376

There are, however, certain issues with the exception in regards to its implementation in
different contexts. Multiple decisions5 of various courts have held that the disclosure must be
``contemporaneous" with the offence committed for it to be considered valid res gestae

evidence. The logic behind this requirement is that the hearsay exception must only extend to
those disclosures that are "spontaneous utterances" and not statements made after there is
an opportunity to reflect and fabricate. \/Vhen seen in the context of sexual offences committed
against children, this logic is not commensurate with the available research on child
development. (Jee, 1997) (Raeder, 2007) Depending on the stage of the child's sexual
development, the child may have vastly different responses to an incident of abuse. Unlike an
adult, a child cannot be "reasonably" expected to react to the incident with comparable
indignation. If the attendant circumstances of the abuse involve sustained CSA by a known

individual, disclosure is further complicated. Therefore, the hearsay exception in cases of CSA
will need to adopt a more comprehensive understanding of "contemporaneity" to adequately
include instances of res gestae evidence that are not marred by ``reasoned reflection".

The case of Sfafe of I.IV v. Suresh and Anr.6 is interesting in this context. In this case, the test
of contemporaneity was broadly applied. The Court noted that there was no hard and fast rule
in regards to spontaneity of disclosure. The only requirement stipulated in the aforementioned
case is in regards to whether or not the victim had the opportunity to concoct or be tutored.

From the foregoing, it is evident that there are deep contestations on the issues of competence
and credibility in relation to the POCSO Act, 2012. As a result, there is a need for further

engagement on the some of these salient issues.

3. Objectives of Deliberation
Based on the above-described debates and dilemmas, the following are the objectives of the
proposed deliberation:

•

To understand how judicial personnel balance the requirements of a fair trial and due

process with the need to facilitate child-sensitive adjudicatory mechanisms.

•

To understand the frameworks of judicial decision-making in the context of child-witness

competency and testimony credibility
•

To elicitjudicial understandings of child development and child sexual abuse dynamics in

the context of child-witness testimony.

4. Motions for Deliberation
There will be 3 Motions for deliberations, as follows:

•

First Motion= Child witnesses are developmentally immature and must be strictly

evaluated to see if their comprehension, memory and ability to communicate is
comparable to a reasonably competent witness. A strict evaluation cannot be conducted
without the assistance of an interpreter/special educator/expert in the field of child
development.

5 Jitender v. State (NCT of Delhi) ZOT] SCC Onljine Dct gJ23., Sukhar v. State of Uttar Pradesh (L999| 9 SCC 5Or.,

Manish v. State of Maharashtra 2019 SCC OnlJine Born 1154.,
6 State of T.N v. Suresh and Anr `T998| 2 SCC 372

•

Second Motion: Child-witnesses are more susceptible to suggestion and tutoring.
Therefore, to evaluate credibility of testimony, the child's demeanour during the course of
Chief/Cross Examination is a useful evaluator.

•

Third Motion: Hearsay (Res Gestae) evidence cannot be admissible in CSA caseswhen
there are long delays between commission of the offence and disclosure.

5. Methodology
A deliberation is a collaborative process of discussing contested issues by considering various
perspectives in order to form opinions and guide judgment. Effective deliberation incorporates
sustained and appropriate modes of argumentation. Deliberative practices can take many
forms-from discussions, to role-playing exercises, to formal debates. All of these activities
lead to exploring differing perspectives and informing various decisions. It is proposed that for
this deliberation, a form of structured debate is undertaken wherein 3 motions are debated
with arguments advanced in favour of and against each motion. Deliberations on each motion
will include time a[]otted for the respective panellist's considered views on the discussion and

significance of the issues raised through the deliberative process. A total of 30-36 judicial

personnel may participate in the deliberations and work in teams to prepare arguments in
favour of and against the said motions. On the final day, one Speaker, nominated by
participants in each group (for/against) the 3 motions i.e. 6 Speakers will be invited to deliver
each group's arguments for the motion.

Permissions from the State High Court, for the participation of the judicial personnel, will be

requested through the State Judicial Academy. The deliberations will be conducted online via
zoom, with the support of the State Judicial Academy. It is proposed that the sessions arie

moderated by the following persons:
-

Justice Madan a. Lokur, (Former) Judge & Chairperson of the Juvenile Justice

-

Committee, Supreme Court of India
Judge and chairperson orMemberofthe JuvenileJustice committee of the state High

-

Court
Dr Shekhar Seshadri, Senior Professor, Dept. of Child & Adolescent Psychiatry,
NIMHANS

6, Procedure:
•

Upon agreement of hosting of the event by the state Judicial Academy, a google form
(link) will be sent to the Academy, to share with the participant judicial officers. The
officers will be requested, via this form to indicate the motion they wish to discuss, and
also whether they would want to take a position `for' or `against' it. The NIMHANS team

will receive these responses and consolidate them into a list accordingly. Additionally,

upon confirmation of the concerned State Judicial Academy's participation, the

NIMHANS team will send a consolidated folder of articles and case laws that may
assist the participants in their preparations for the deliberation.
•

The NIMHANS team will collaborate with the State Judicial Academy to set up a date

for a preparatory meeting prior to the deliberation. About 5 to 6 days before the final
deliberation, the NIMHANS team would need to have a 2-hour meeting with all the

participant judicial officers. During this meeting, the participants would be briefed on
the objectives of the deliberation, presented with the 3 motions, placed in small groups

(through virtual break out groups) so that they can discuss and prepare for the event.
Since there are 3 motions, there would be 6 break out rooms/ small groups--to include
a 'for' and 'against' group for each motion. Each virtual break out group will be assisted
in their preparations by the NIMHANS team, who shall brief the participant judicial

officers on prospective talking points for the final deliberation.
•

Prior to the Final deliberation, the NIMHANS team will send the link to the Zoom

meeting, for the event, to the State Judicial Academy for dissemination to the
participant judicial officers. On the day of the Deliberation, the NIMHANS team. will
commence with the introduction to the event and invite the Director, State Judicial
Academy, to begin proceedings with the opening remarks. A sample schedule for the

final day deliberations is provided below for reference.

7. Sample Schedule for the Deliberation
Note 1 : Total duration of program is 3 hours. (Timings to be determined in accordance with
State Judicial Academy)
Note 2: Each round for the 3 motions will be divided according to the following break-up:

•

15 minsforproposition Team

•

15 minsforopposition Team

•

15 minsfor panelljsts' remarks

Sessions

Time/Duration

TOpic

Moderator/Panellist

-

Welcome Speech & Introduction of
Panellists

Director,

15 minutes

State Judicial Academy
Hon'ble Mr. Justice MadanLokur/Hon'bleJusticeDeepakGupta(Former)Judge,SupremeCourtofIndia&ChairpersonofJuvenileJusticeCommit eeofSupremeCourt

I

45 minutes

First Motion

Dr. Shekar Seshadri,SeniorProfessor,Dept. of Child&AdolescentPsychiatry;AssociateDean,BehaviouralSciences,NIMHANS,Bangalore

11

45 minutes

Second Motion

Judge, State High Court &MemberofJuvenileJusticeCommitteeofStateHighCourt
Ill

Third Motion

45 minutes

20 minutes

•
•

Open floor
Closing remarks

Hon'ble Mr. Justice Madan
Lokur -

Director,StateJudicialAcademy 10 minutes

Vote of thanks
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Annexure 1
B±±LLES OF THE DELIBERAI!Qb|

1. Framework
The motion for each round of the deliberation will be in respect of the overarching framework
for the deliberations i.e., Child Witness Testimony under the POCSO Act, 2012: Judicial
Understandings of Competency and Credibility.

2. Objective of the Deliberation
The proposition team must affirm the motion by presenting and defending a sufficient case for
that motion. The opposition team must oppose the motion and/or the proposition team's case.
Subsequently, the Panellist will engage with the range of arguments advanced through the
course of the discussion and share his/her thoughts on the same. This format has been
developed with the imperative of facilitating systemic and transdisciplinary approaches to the
motions for discussion at hand.

3. During the debate
A. The participants may refer to case laws, articles etc. while making their arguments and cite
relevant studies, case laws to support and contextualise the arguments advanced.
8. Participants may refer to any information that is within the realm of knowledge of reasonably
informed citizens. If they believe some cited information to be too specific, participants may
explain specific information for the benefit of fellow participants. In the event further

explanation of specific information is requested, the participant should provide details

sufficient to facilitate an understanding of the connection between the information and the
claim.

C. Format of the debate

i) Proposition Team Speaker: 15 minutes

ii) Opposition Team Speaker: 15 minutes

iii) Panellists Remarks: 15 minutes

The Panellist will provide his remarks on the salient issues/questions raised during the course
of proposition and opposition arguments. These remarks will include the Panellist's
observations on the contentions raised and his considered views thereon. This segment for
Panellist's remarks is to provide the participant judicial officers with questions/issues to reflect
upon after the conclusion of the deliberation and to facilitate a nuanced understanding of the
myriad issues involved in the various motions for discussion.
D. Points of Information

A participant may request a point of information-ither verbally or by rising-at any time after
the first minute and before the last minute of any participants' speech. The participant holding
the floor has the discretion to accept or refuse points of information. If accepted, the participant
requesting the point of information has a maximum of fifteen seconds to make a statement or
ask a question. The speaking time of the participant with the floor continues during the point
of information.

4. After the debate
An Open Floor will be provided for the participant judicial officers to express their views on the
motions and the deliberation and to engage with the Panellist's remarks in a constructive
manner. Hon'ble Justice Madan Lokur will provide the final remarks on the deliberation.

Annexure 2
NIMHANS's Work in Child Sexual Abuse
The National Institute of Mental Health and Neurosciences (NIMHANS), a central government
tertiary care facility/service, under the Ministry of Health and Family Welfare, is also an
academic institution and a teaching hospital. In recognition of needs and gaps in specialized

services for child and adolescent survivors of violence and abuse, the Dept. of Child &
Adolescent Psychiatry, NIMHANS has been implementing a community-based child and

adolescent mental health service project, over the last few years. The project, supported by
the Dept. of Women and Child Development, Government of Karnataka, has been providing
preventive, promotive and curative mental health services to vulnerable children and
adolescents primarily at-risk urban communities and institutions in Banga]ore. The Project has
also been engaged extensively in training and capacity building initiatives for government and
non-government staff across different states of the country as well as for neighbouring SAARC
countries in the areas of child protection and mental health.

The above-described project also engaged extensively in capacity building initiatives for
various types of child care service providers, such as medical officers and ANMs in primary
healthcare centres, school teachers/counsellors, members of the child welfare committee and
juvenile justice boards, Integrated Child Protection Scheme staff, RBSK functionaries,
professionals in tertiary mental health care facilities, judicial officers (special court judges and

juvenile justice magistrates). We have also developed a large repertoire of materials (including
life skills training activity books etc) specifically for adolescents. (These are freely accessible
atwww.nimhanschildproject.in).

Since its initiation, the NIMHANS team has worked extensively with child sexual abuse issues
in the following ways:
i)

Clinical services in NIMHANS's in-patient and out-patient care facilities as well through

outreach programs in schools and child care institutions;

ii)

Conducting psychosocial assessments for sexually abused children to elicit narratives
of abuse and working with family, school and legal systems to provide information and
reports;

iii) Designing and implementing therapeutic assistance for sexually abused children as
well as personal safety and prevention programs in the afore-mentioned settings;

iv) Extending

psychosocial

assistance

to

sexually

abused

children

to

include

accompanying and supporting them through legal processes (such as interviews with
the police and recording of magistrate statement under Section 164);
v) Assisting agencies such as the Central Bureau of Investigation (CBl), under Supreme
Court Orders, in investigations relating to child abuse (in child care institutions).

vi) Building the capacities of caregivers and child care sfaff in various governmental and
non-governmental, care and protection, health and education settings, to provide the
above-described services and assistance to sexually abused and other vulnerable
children.

Vvith the increasing complexity of child' mental health and protection issues in the country,

state governments and related agencies, including judicial systems, have felt the need for
stronger support on technical approaches, program design and capacity building for child and
adolescent mental health and protection-related issues, including child sexual abuserind for
which several of them have been approaching NIMHANS. In response to this need, we have
now started a National Initiative & Integrated Resource for Child Protection, Mental

Health and Psychosocial Care. This initiative, supporfed by the Ministry of Women & Child
Development, is located in the Dept. of Child & Adolescent Psychiatry, NIMHANS. Vvlth the
aim of enhancing child and adolescent psychosocial well-being, through promotion of
integrated approaches to mental health and protection, the Initiative will extend its support and
activities to all the states in the country. It comprises of a multi-disciplinary team of child care
professionals, with expertise in training and capacity building, program, policy and research
pertaining to child mental health, protection and law. The specific objectives of the Initiative
are as follows:

•

Develop standardized child-centric modules and resources for the capacity building of

•

primary, secondary and tertiary level psychosocial and mental health care service
providers.
To strengthen knowledge and skills in child and adolescent protection and
psychosocial care in various cadres of child care service providers in the country,
through training and capacity building initiatives at primary, secondary and tertiary care

•

levels of child protection and mental health.
To enhance child and adolescent protection and psychosocial care programs

•

implemented by government and non-government agencies, by providing technical
support on program design and quality.
To undertake studies, audits, research and advocacy on issues pertaining to child and

•

adolescent protection and related issues of mental health and psychosocial care.
To utilize the experiences of capacity building, technical programmatic support and
research in informing child and adolescent laws and policies in the country.

The Initiative has been at work over the past few months, and has completed several training
and capacity building initiatives forjudicial, health, education and protection sectors on various

issues pertaining to child and adolescent mental health. We are thus continuing the community

outreach work we have been doing over the past five years, now on an even larger scalereaching out to child protection systems and functionaries across the country, at training and
capacity building levels, on policy and law-related issues, and with mental health support and
interventions, at field and systemic levels. Child sexual abuse and other work in the area of
childhood trauma is a key mandate of our Initiative.

