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STANDARD AND EXTENT OF BURDEN OF PROOF ON THE
PROSECUTION VIS-A-VIS ACCUSED WITH REFERENCE TO
PRESUMPTION U/S 29 OF THE PROTECTION OF CHILDREN FROM
SEXUAL OFFENCES ACT, 2012

- By Gajendra Singh,
President, District Consumer Forum,
Ujjain

Whenever the law places a burden of proof upon a party, a
presumption operates against it. Hence, burdens of proof and presumptions
have to be considered together. When there is ample evidence from both sides,
the fate of the case is not determined by presumptions or burdens of proof, but
by a careful identification of the true version based, no doubt, on
preponderance of probabilities which have to be so compulsive or
overwhelming in favour of a conviction as to remove all reasonable doubt.
Burden of proof and presumption may become decisive in cases where
evidence is equally balanced. Thus, their function is decisive only in cases
where there is paucity of evidence on either side or the evidence given by the
two sides is equibalanced. Neither a burden of proof nor a rebuttable
presumption can be used for excluding any evidence. That is not their function
at all but of other provisions of law.

The standard and extent of burden of proof on the prosecution
vis-a-vis accused with reference to presumption in section 29 of the Protection
of Children from Sexual Offences Act, 2012, is a questions which requires
deliberation. Section 29 of the Act which envisages such presumption reads as
hereunder:

29. Presumption as to certain offences. — Where a person is
prosecuted for committing or abetting or attempting to commit any
offence under Sections 3, 5, 7 and Section 9 of this Act, the Special
Court shall presume, that such person has committed or abetted or
attempted to commit the offence, as the case may be unless the
contrary is proved.

Published in Part I, JOTI Journal December 2012
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On plain reading of section 29, it seems that once a charge-sheet
is filed against the concerned accused on the allegation of having committed an
offence under Sections 3, 5, 7 or 9 of the Act, he shall be presumed to have
committed such offence. The word ‘prosecution’ has been defined in Black’s
Law Dictionary, Fifth Edition, at page 1099, to mean, a criminal action, a
proceeding instituted and carried on by due course of law, before a competent
Tribunal for the purpose of determining the guilt or innocence of a person
charged with crime. A Constitution Bench of the Supreme Court in the case of
Thomas Dana Vs State of Punjab, AIR 1959 SC 375 had an occasion to
consider the term ‘prosecuted’ as employed by Article 20(2) of the
Constitution of India, wherein it was observed that ‘prosecution’ means, a
proceeding either by way of indictment or information in the criminal Courts in
order to put an offender upon his trial. Therefore, it becomes obvious that once
an accused is charge-sheeted, he gets prosecuted before competent Criminal
Court. Thus, if section 29 were to be given its literal meaning, after filing of
charge-sheet, the Court shall proceed to frame a charge. Thereafter, the entire
burden to prove innocence would rest upon the accused. In such a scenario, the
prosecution may not lead any evidence at all and by virtue of the presumption
under section 29, the accused shall straight away be required to establish his
innocence by leading defence evidence.

Keeping in view the extra-ordinary nature of the presumption
envisaged under section 29, the question to ponder over is whether such literal
interpretation of the provision is permissible under the law? or would it be hit
by articles 14, 20(3) and 21 of the Constitution of India.

It may be noted here that the presumption raised under section 29
is somewhat similar to the one raised under section 8-A of the Dowry
Prohibition Act, 1961, in as much as both the provisions put burden of proving
innocence upon the accused. Section 8-A is reproduced hereinbelow.

8A. Burden of proof in certain cases - Where any person is
prosecuted for taking or abetting the taking of any dowry under
section 3, or the demanding of any dowry under section 4, the
burden of proving that he had not committed an offence under
these sections shall be on him.

A casual comparison of two provisions reveals that the

presumption envisaged under section 29 of the Act is considerably stronger
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than the one raised under section 8-A of the Dowry Prohibition Act, yet, a Full
Bench of Karnataka High Court in the case of Harikumar v. State of
Karnatak, 1995 (1) Crimes 573 while examining the vires of section 8-A had
held that Section 8-A, in its operation, will have to be read down in the light of
Sections 2, 3 and 4 of the Act. Once it is so read down, the challenge to the said
Section on the anvil of Articles 14, Article 20(3) and Article 21 of the
Constitution of India, would not survive.

There is another provision in the Act which militates against
giving literal meaning to the section 29. Section 35 (1) of the Act, ordains that
the evidence of the child shall be recorded within a period of 30 days of the
Special Court taking cognizance of the offence and reasons for delay, if any,
shall be recorded by the Special Court. If the defence were to begin evidence
there would be practically no chance of evidence of the child being recorded
within a month.

Further, according to section 135 of Evidence Act, 1872 the order
in which witnesses are produced and examined shall be regulated by the law
and practice for the time being relating to civil and criminal procedure
respectively and in the absence of any such law by the discretion of the court.

Under the Code of Criminal Procedure, 1973 there is no
provision like Order 18 Rule 3 of code of civil procedure, 1908 which
authorizes the party upon whom the burden of proving some issues lies to
begin at is option. In a sessions trial we have to follow the procedure laid down
in sections 225 to 237 chapter XVIII. According to the procedure prescribed in
such trials the initial burden is on the prosecution to prove its case beyond
reasonable doubt. If we take the ex-facie interpretation of Section 29 then the
above- mentioned procedure is to be given a complete go by.

Moreover as held in cases of State of Maharashtra v.
Dnyaneshwar Laxman Rao Wankhede, (2009) 15 SCC 200 (205); Noor Aga
v. State of Punjab, (2008) 16 SCC 417 and Jayendra Vishnu Thakur v. State
of Maharashtra, (2009) 7 SCC 104 that even in a case where the burden is on

the accused, the prosecution must prove the foundation facts. So in spite of the
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presumption of Section 29, initially the prosecution has to prove existence of
ingredients constituting the offence beyond a reasonable doubt and thereafter
burden of rebuttal shall shift upon the accused.

Thus, on a closer scrutiny, the first-hand impression about the
Section 29 gets dispelled. It has to be kept in view that Sections deals with
burden of proving innocence in given cases. Therefore the Section, in
substance, create a Rule of Evidence and deals with casting of burden of proof
in certain cases on the accused. A close reading of the Section shows that
merely because the accused is charged with offences under Sections 3, 5, 7 or
Section 9 of the Act, the initial burden which is always on the prosecution to
prove basic ingredients of the Sections for bringing home the charges to the
accused will not get displaced or dispensed with and the provision will have to
be read down to that extent.

Now the question arises weather such reading down of section
29, would render it otiose. Section 29 provides that where a person is
prosecuted for any of the offences under sections 3,5,7 & 9 of the Act, the
Court shall presume that such person has committed the offence unless the
contrary is proved. The Apex Court had occasion to consider the effect of
phrase “unless the contrary is proved” in Dhanvantrai Desai v. State of
Maharashtra, AIR 1964 SC 575 in the context of section 4 of the Prevention
of Corruption Act, 1947 (followed in the case of Ram Kishan Bedu Rane Vs
State of Maharashtra, AIR 1973 SC 246), and drew a distinction between the
presumption under S. 114 of the Evidence Act and a statutory presumption
mandatory upon the Court. Repelling the contention that under a statutory
presumption the only thing necessary is an explanation or evidence which need
be only reasonably true and not necessarily true and thereby throwing a doubt
on the prosecution case, it was observed as follows:

“12. The burden resting on the accused person in such a case
would not be as light as it is where a presumption is raised under
Section 114 of the evidence Act and cannot be held to be
discharged merely by reason of the fact that the explanation offered
by the accused is reasonable and probable. It must further be
shown that the explanation is a true one. The words ‘unless the
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contrary is proved’” which occur in this provision make it clear that
the presumption has to be rebutted by ‘proof’ and not by a bare
explanation which is merely plausible. A fact is said to be proved
when its existence is directly established or when upon the material
before it the Court finds its existence to be so probable that a
reasonable man would act on the supposition that it exists. Unless,
therefore, the explanation is supported by proof, the presumption
created by the provision cannot be said to be rebutted.”

Thus, if the ingredients establishing the offence are proved by the

prosecution beyond reasonable doubt, the stage of presumption arises and the
accused has to rebut this presumption by ‘proof’ and not by a bare explanation
which is merely plausible by directly establishing the facts which rebut the
presumption against him.
The quantum and the nature of proof required to displace this presumption may
vary according to the circumstances of each case. Such proof may partake the
character of defence evidence led by the accused, or it may consist of
circumstances appearing in the prosecution evidence itself, as a result of cross-
examination or otherwise. While the mere plausibility of an explanation given
by the accused in his examination under Section 313, Cr. P. C. may not be
enough, the burden on him to negate the presumption may stand discharged, if
the effect of the material brought on the record, in its totality, renders the
existence of the facts presumed, improbable.

Conclusion:

(1)  The burden of proving facts constituting offences under ss. 3,5,7 or 9
beyond reasonable doubt shall be upon the prosecution and section 29 of
the Act shall have to be read down to that extent.

(2)  Once prosecution discharges that burden, presumption envisaged under
section 29 shall arise.

(3)  Thereafter, the accused shall be required to rebut this presumption by
‘proof” and not by a bare explanation which is merely plausible by

directly establishing the facts.
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(=) srelial Aty & waoHT © fau fol uren a1 Hifean
# fHedl 9Ta® BT Bl 9% fa@rdr 8 Aq
(AR) dreid B AT A AT AT FeldeiId, fHrg A7 fodr o=
AEAl & AR W IR—9R A7 FRaR WIBT dxar § a1
TEAT & AT qUS g4I §; AT
(UiE) dretd & IRR & [HAT 9T A7 qreld Bl i g H
Jqdferd solaeie fhed AT Fdprg AT 3 fhelr AT
$ ARGH ¥ RAd® 1 gaCT aER diaax JIfear &1
foodl Nl ®U # SN B DT gHAD T 7; A
(B) om=eld ANl & folg f¥ Tt &I UM+ <dTl © 3T
I forg gRamor <dr = |
e — fTd e # Siqdferd ®IS USH A2 &I Ue BN |
gRT 12 H il Idled @ foldl 3 I d% & SR 3R 3feirs
& Yrag A A1 2| 39 AW B [ Pl YATH <08 IR T8
fopar T 2 |
9 ORE AT &7 SRA™ 2 BT 5 ¥R | d1el M1 & AR didl
A H STy @ gRWT 3R S for gve fiRa fear & 2
AAFTH & ™ 3 H weld AR @ ol dIdd 1 S[UANT
FHAT AT T ATl AR BT HSRUT R I S0 gardm T 2|
ARAFTIH & A 3 H IRT 16 § AU D GURYT Bl URHATYT 3R GRT
17 ¥ QURY & o1 qUs 9 AT 8 Sidfch OR1 18 § AWRY D YT
DI TUSHII FART AT & | ARRE B gRT 33 B AJAR AR =A1arery
e @1 faarer & for gge fod e ol oRy & fory |em o




12

FHar g ok var | uRare R a1 gfo Ruid o SFf ©) o Faar
€| 39 TRe T Bl W TS o BT MEBR U & | AHGeRT bl
ARG g1 IRy =Irarery &1 gue fhar Sy a1 &iAe fhar S v
MaLIDH Tl © | °RT 33 W I8 [dolqel W 2| I8 Urag il kel
a7 & b guall @l rdarel § o \HY Fhrn S 6 |

AR B gRT 28 H 39 JRFEH & Al uREl b1 fI=RT
A D ol IRy =marery fod &™1 @ Urae™ € 3R aRT 28 (1) &
Wb ® AR I Blg A ST Il AMDDR ARG AN
A, 2005 1 fHdl o= MY & AR Ugel W Iregfaa fbar
g a1 Y 39 e & forl foRy —Imarery WSl SIRATT | 199 ARGIR
A SIfERTEAT HHIG TH AdR 17 (8) /38 /2010 /21—« (1) f&=viaw 7
ST 2011 ¥ BIC 3 A Sl YD T WS H 7 I D] B
AT ANCHS a1 5| IAqUd &R 28 (1) & AR UAD AW TS
H Reord |3 e iR s sifaRed @ grardier 9 S aq &
JURTY B Fars & ol ARy =rarery A SR |

FH— W Refa N a9 wacdt g 5 ol oM R g«
e & rfiF R Wt T WY iR WRA™ gve dfddr @1
IRIY T S | T Reafey # o_T 42 U dafodss Rl @ IR # gve
d 9HY & H Gl Aifed [ g8 $El M1 2 Al BIs b AT A
9 JMAFH & 3RfiF SR IR gve wfedl & 3rfi9 1 gue-g &I J8i
I AMYHT P g8 <US QAT SR Sl ATAT H THeR AT AHaH 8 |
SUSTQY T HHI ORT 42 @ §9 Urae[ $l ARy wU | & H /G
ey | Nifsa =fda & Al el & F8d o & AfeR W1 a1
40 e # o a7 2 &k vwr Afy raarh A i & srfiA
RBd §J BRI BIAI & HAHC BT A D AMWIISID B & 3R
IRTAT & JART & SifcA d@ Y fIfYy e a) wadr 21 39 e
RGAT AT SR ORT 40 H A Far wferesvor | A aar Suae
TR BT W uraer B T g |
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gRT 39 ¥ qIcldh DI (AU &I FSIAT o & Yrae™ 6y T 7 |
SH W A | G AR | ORT 37 H §] W H AR &1 HeEred
A D UaEE fhd T § OH ardd @ Ara—fuar a1 9rddd @& fawara
F Afdd & AT 2| T& qb DI GRT 37 H FARM W HIT B
FHRIAE & A1 grau™ 2 e SuarT Sfua amal | fear S @nfey |
ORI 38 ¥ a7 Bl Wieg AMRad oxd A9y Idresd A1 fgururd
&1 A7 fIRNS & AT o @ WY WIGHTE ® | IfT IE U ST B STURTE
PING B ATl dIcTd & JqIRD & a9 AG BT R fhar =g
(STt DI TERE 9 AReT0N) ARATH 2000 (377 /P9~ (Fr7d] &)
TEVG T HET]) SETIH 2015) & e {HAT ST § IR IE I8 Ui
fHeiR araT SIrar § 99 "en fheR =g € & 4o R S 7 8y
FeIRY & 91 9 12 & | @A @1y | 39 ey | M 12 feeR
| (D] B @G R Axeqon) 9 2007 O T dhaa
HET SIRAT, |aH AgdQUl © Rorda d8d Sad U9 SO 81 W U
SIia 1fed & ol 7 o fferRad e forar Simar g —
1. Bfes 9em AT IS THG UG BT YHI U IfT SUART B I
I Rl ¥,
2. U R & TR Wil b W Whet T B BT oA (Al Fae yHmor
EEASHEIRC B RIS
3. S YHIOT U O R AT TR Uil WISeRT A1 Erad g7
feammar 81|
4. 3R IF dFI AT & T B W Th GF wd I S AfSherdrs
DX |
* ve vkyd dh vk; fulkj.k di fy, fdkkj Usk; ldckydk dh
nlkplk o Lj{k.ké vikfu;e] 2015 dh Akjk 94 dk vuikyu
vif{kr gA

| 12 &1 IR el far a1 8 IR s9H e IR UAR b A1ey
¥ & IR H uRe a9 73 ® IR S9@1 B W fFiRd © o e |
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Rgd g el W AR e @1 foras w98 fheR sfawen &l arar fbar
AT & Udh STid HRAT BT © 3R I8 [Ishy <1 BT & & Haierd i
feeiR & a1 981 | Ife 98 fHeR 9mn SIrar @ dF A fReR = 98
DI AT SIRAT 3 AT H HRATE! FROR SR @ SIRAT |

9 g H TdaH U Refd 39 R § -

=g gera yfiu iy for) LWV whQ feghy] 72011% 2, I-F)-
I/- 151 % @7 uftorfed far 1 & 6 g ifvgad = 98 18
gy B IY Yui BR YT B 59 AT & IgaeT W SIS AT
SRR IS TR &4 B dRIE R g8 18 a4 § HH B &l
g1 AT g8 |om W YId 8T 8 Al °RT 15 IAAFRH, 2000 &
UhTeT H A 3 aY qb B HUEUT Y H T ST | 9 HMel H
frrfeiRaa=ma seidl R W fa=mR fear T 2 —

=g geeid Lrid flg foz) LV vikQ >k [k.M 72005% 3, I-
I/-15- 551 % gfa =mEfRmr @ 9e 7 g8 gfaufed fear 2
fh o8 <@ & foIu & $Ig Afdd BRI SIS & AT AL
JURTY B DI TRIG AT ST A =4 qlfcddh AT FETd qE
B & S UGN I <RI & 98 YRR P ARG GEITd
el Bl B |

=g gerd geoly for) LWV, u-BiVi- nygh 120104 5, I-0)-
I)- 344 % @ dfoufea fear wan © f6 @ dfed 9 =me
foemor, oiie a1 gdieor fhell ff S W B STH TR @l
TRIE R 9 <d ST €RT 20 & WG [Jeiga A% 2 |
I gra giffte foz) LW vkQ Jrtl Ayl 12009% 13, I-1)-
I/- 211 % g wfeaifed fovar war & 6 axr 2 (@), 97 2 (37s),
7T, 20, 49 9 {79 12 9 98 &I Udb WY U 9§ I8 WK § b I
JIRTY BT TRRI UR Bl AR 18 T4 H HH Pl I8 & dd 1 A
2001 B 9 JAATH & AN BId & 98 SaIsd foc fhar SR
e SH BT ANATH IHD 18 IY BT &1 O & TG ST 13T & |
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< gera fodkd pikfh foz) LW, u-di-ViF nYgh 120104
8 , I-I-1r- 508 % o= wiouifea fosar @ & 6 Jaq 9N 8
qTel JURTET & AWl § 99 YH IR AURTY HI Gl R I ARG
DI ARTY D ARG AR IH <@ SR I BRI BT AF oA
3ift IR ST9 fORIAT ART TS 98 STURY &) ARG A Bl IS |
g g efgu ekyh for) LW wQ ,e-ilr] |, -vib-viy-
2010 , I-F)- 1790 % aRT 302, 304, 324 /34 WISH H Fol YA
2 R 7 SIS B BT SraT fhar ST 91€ ST wEl urn T |
JIRMT gRT 15 3MATTIH, 2000 & Ted ATHTH 3 I¥ B @ &
oy TUeror 8 H @M S Febal o1 | IR 3 a9 9 Afd A ol
d o 39 Rer fear | s9 S9g 4 =@ g ot flg
foz) LW vQ gff k.#] 12005% 3 , I-Bi-d)- 685 Jacdiia=ia
2 |

=g geeid ccy il foz) LV vikQ Stk M, -vikb-vig-
2009 , I-Ii- 314 & afsha 96 &1 W R o 4R fear o
9 GdY H UBH STl §, I8 MeErge T8 BRI © IRy,
QYT 3N BT T I8dT § AfShd daIe dael Nfufee <ar 2 |
=g geid tief flg for) mutt 20108 3, 1-Bh-B)- 757
# g fauifed far a1 & 6 S99 & fFeiRer | 12 & aremn
@ SIRAT @R W RPHE &1 3 &1 yHIord fhar S I8
AT AT B |

<13 geeia fie Bfi't flg foz) itkr flgl 42009% 6 , I-1id)-
681 % ug gfeurted foear mr 2 & w12 4 39 MaiRe @& o
ufehar € & S UTeld AT S 8 STd ¥ehel BT YA IS | BIT
AeERUE B a9 AP 98 @ W od B Whel IWeR Bl
gfafic ol <ol ol & SS9 A M= SXdTdol &1 AR YATord
AT BT A wdg " coijn ey flg for) wviun /1988%
1yteV |, I-1)-1)- 604 saciaia g |
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T geid L, it yfe.k foz ) LWV vikQ ,-it] 42009% 3, 1 I-
I/- 337 % {0 <afad o 39 @1 AT e d Al A8, aueik
T W Uy Srer T4 B

=g gxeid dffy nxouh foz) LW vikQ , e-if] vib-, y-vif-
2010 ,e-if- 2003 % =@ wfomfea fear g & amr 12
M, 2000 IR ORT 18 UEML, TESL Ude Il @& Y
JTT—3ET & GRT 12 SR, 2000 R 18 YA, TA.Cl. Tac
R 3R TS Shae TEl @ B |

=g geid XMM mQ' foukn for) LW wQ ,e-Ii] 2006
iy, e-it-vitf- , I-,u- 35 § g8 dfauifed fear w7 &
SISl @ ST H TURIY 8l Al § ddel °RT 12 3ffeiE
2000 @7 AR # fIR FHAT BT 2|

=g geid g it foz) LW wQ ,e-1r] 2005 12 , -, u-T-
4, e-Iff 407 % gg ufoufed fear mar g & SoAsd @ S|Ed
Aecdl © o9 a9 o g1 12 A4, 2000 # Iaes uRRerfert
98 SHEd & SRE | I9d duieie R @ e H o
U IR TR & IRRG R By Afdd F=9F 12 & T dl T8
SIa SR S99 aftfd |red &l o & 918 Sogel Ul Sl § df
SHBT AT fHAR =g 91 Bl Aol STRATT 3 SO § Hrfdarel
fROR | gRT 35 § ORI @& He= ¥ 30 i & Wiax a1
BT B AFARIT HAT IR 1 a¥ & HIeR AR R B &
U B | ORT 36 H yd H =g M for ) Jfusu viQ
bW ;¢ % T3 frde 1 e fbar T 8 R SR aield &bl
AleY 7 AAARIABAT ST 2 AMGed dTeTd bl o 7 Fab 3R
IHDHT BT | G Fb VU AR B D UIGHE B | ddd b
U g B DI 9T ufehar ff gRT 33 F I8 TS © SN
3IfEfrE o7 U SR faeiyer 2 |
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yixd vijk/kk b ckydk dk Bj{k.k vikfu;e ,o fu;e 2012

& Jh inti dekj 0zkI
iHh 1ipkyd

ARAFTIH & &I Iearw iy fdwg —
Mkjk 19 vijk/k dh fjikVv. djuk

1.

gRT 19 3MAEH 2012 & AR Al 59 Al H IotRad dig
JORTY foham AT & A1 fRY SIM @ SMRieT B a9 dis A afad
fSraw difsa e it wfie 2 e o Rue fefRad 9 |
freft &1 W B AHar & —

faery fheik gferd Jfve a1 Werdd Sarga gferd gfwe (SJPU)
I gfor|

gRT 19 (2) & IFAR VAT RUIE & T R f&d oM iR 99
AEdg B B UG & FAAT o dlel DI UShR GAlg Sl & |
gRT 19 (3) & AR Ia RUC dTeld F B 8 AT IHDT Tl AT
H foRg 3R gRT 19 (4) @ IGAR RUC I WA 991 9 8 WO
e ol GAS] Ghdl § ol g9 oY IFared AT fgurd A
U HRE B Ia= |

gRT 19 (5) & IIJAR AfS HIfAT dTetd Pl WG 3R GREAU Pl
JMALIHAT GfeTd DI Ydild Bl & ol 98 BRU o@dg PRI D
gearq 24 B¢ @ HIAR AU RUIE & 24 €8¢ & HIdR d1ad Bl
QNG IR WRETOT ST BTG |

gRT 19 (6) ® IITAR 24 ©S & HWIAR AFl B ol dIcld BTl
A 3R IRy =ImTer &7 <9 & yTae™ 2|
gRT 19 & Sad U@Ll 9 I8 WK Bl § &b el &

g T g B GYTdT IR Ife »pis Rue g8l & dr S99 forws, fhaR
P W IR IR U] BN D YU by T 2| AT 8
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grefe gfe RS o7 AT &1 FHIAT & o S IJdIadh SUe] BRI &
A UragE § S 599 A @l e SrerT € faRive © |

9 UHR R A1 g1 & GAAT & GHI 9 T add Bl
HRETYT IUAY PR & YIagd & AR I¥Db f2al I =l & yraere fHd
T B | A |died IR | I8 gWd fBar {6 fya areel 3
Ruré gfera a1 ey ek gfere gfe a@ 81 uga o <& 2 safe
I BB Sy 1 SRNRE 1 9N {6y § S =g kdf fd My
Jlto [ foz) LW vkQ eghft'V' 2013 ,-vibo:viy- , B-Bh-MCY ;-
2668+ fad ™ € Ol 39 UBKR § i—

Considering fact that many of child abuse cases go

unreported and preventive action is seldom given importance and taken
care of, the Court issued following directions :-

(1) The persons in-charge of the schools/educational institutions,
special homes, children homes, shelter homes, hostels, remand homes,
jails etc. or wherever children are housed, if they come across instances
of sexual abuse or assault on a minor child which they believe to have
committed or come to know that they are being sexually molested or
assaulted are directed to report those facts keeping utmost secrecy to the
nearest Special Juvenile Police Unit (S.J.P.U.) or local police, and they,
depending upon the gravity of the complaint and its genuineness, take
appropriate follow up action casting no stigma to the child or to the
family

members.

(2) Media personnels, persons in charge of hotel, lodge, hospital,
clubs, studios, photograph facilities have to duly comply with the
provision of S. 20 of the Act 32 of 2012 and provide information to the
S.J.P.U., or local police. Media has to strictly comply with S. 23 of the

Act as well.
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(3) Children with intellectual disability are more vulnerable to
physical, sexual and emotional abuse. Institutions which house them or
persons in care and protection, come across any act of sexual abuse, have
a duty to bring it to the notice of the J.J. Board/S.J.P.U. or local police
and they in turn be in touch with the competent authority and take
appropriate action.

(4)  Further, it is made clear that if the perpetrator of the crime is a
family member himself, then utmost care be taken and further action be
taken in consultation with the mother or other female members of the
family of the child, bearing in mind the fact that best interest of the child
is of paramount consideration.

(5) Hospitals, whether Government or privately owned or medical
institutions where children are being treated come to know that children
admitted are subjected to sexual abuse, the same will immediately be
reported to the nearest J.J. Board/SJPU and the JJ Board, in consultation
with SJPU, should take appropriate steps in accordance with the law
safeguarding the interest of child.

(6) The non-reporting of the crime by anybody, after having come to
know that a minor child below the age of 18 years was subjected to any
sexual assault, is a serious crime and by not reporting they are screening
offenders from legal punishment and hence be held liable under the
ordinary criminal law and prompt action be taken against them, in
accordance with law.

(7)  Complaints, if any, received by NCPCR, S.C.P.C.R., Child
Welfare Committee (CWC) and Child Helpline, NGO’s or Women’s
Organisations etc., they may take further follow up action in consultation
with the nearest J.J. Board, S.J.P.U. or local police in accordance with

law.
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(8)  The Central Government and the State Governments are directed to
constitute SJPUs in all the Districts, if not already constituted and they
have to take prompt and effective action in consultation with J.J. Board to
take care of child and protect the child and also take appropriate steps
against the perpetrator of the crime.

(9)  The Central Government and every State Government should take
all measures as provided under S. 43 of the Act 32 of 2012 to give vide
publicity of the provisions of the Act through media including television,
radio and print media, at @page-SCW2671 regular intervals, to make the
general public, children as well as their parents and guardians, aware of

the provisions of the Act.

Mkjk 20 ehfM ;K LVEM;K QkVkxkfQd] Bfo/kkvk dh ck/;rk

Jg g @ te I fauwar © foad difsar am
Blcdl AT il I STl AT Feld AT TfSAT IT BICHUThey Haferd Ffaer
e . Ig qrear erell W & b afe fodl |l ar asg &1 SuanT
qrele & I WMWY & Hey H © [ el ey areied A1 qifered
BT 3Tellel gagi= WY AT & 89! Ser) STPU A1 i gferd ol
U] PRI |

9 X8 I [l qrets a1 arforpT & A9 SNWoT Heell Big
A SR Sad H 9 {6 B A 8 a1 g8 deprdd gferd a1 SJPU @1
STHN o @ U qreg fhd T € 39 )E Srefem H g8 Ul favivdr
g forad AafSa el wR €1 I8 Iregar sl T © b 98 e gier
DI U BIRAT | T TP B SIFBRT SUART 7 B W G1RT 21 9 6
A8 T & HRIEMN AT AT & | grae b T ¢ |

gRT 21 & AR AR GRT 19 (1) & T8 AURY D RS
SMeRI 8 @ die il Al B Afdd T8 dear & o S A fvsd

B BT YIILTT B |
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gRT 21 (2) & ATAR J(Q DI HHAI T HIAT BT WRATED
SAG ERT & e # gRT 19 (1) @I KU 81 =1 2 df S9a& foly
A Tvs & U R T 2|

gRT 21 (3) @ AR Bl 91T TR Ig Urag™ o] el 2 |
9 TRE 3 Al § Ui Aied Wioldl § Sidie 59 i o el
W I§ YR Sl AT & P a8 YfomT o1 SN < fd S0 U dreld
@ A YT BT AieG ¢ |

Fear T @ oy gve ug e o U o= fawiyer ©
Py IR AMRARE & YIaemEl BT gHUAN A1 Bl 8 O I 498 U 4R
SUS WAl & dHel H Q@] Il & Sl Bl a7 R9d gy ey Ao
fenfeT = a1 22 § I§ yrauE fbar war & Al fMear uRkarg ar fear
AT fhdl Afad DI AYATG R, I8 BRI T GHBM b oIy Dl
Sl & ol SEH Al SUS & U 2| $9 ORE JAEfd Bl gHuAnT
e & aN H N R o T 7|

ehfM;k di fy, ifd;k

gIRT 23 AATH 2012 # A W A1 RUE g o= &
an H ufear PR @1 T 2 Red o gaR 5 ade & ddg |
Brs 1 R a1 Spr—fewolt qui iR SrAvAIia gam & o =781 @
ST AHAT B |

qIefd Pl UgA Udhe Tal b S Adhal 8| S Th DI
TRTA AFAfT T | G e @1 AM, Udl, URIR BT R
faemem a1 gl &1 AW W fAd © O 91 @ ugdr & Al
2| I8 AR o ue oy AR € S U 91e1d BT IR DI T D
foIT 99T 37 ® 9P Sooigd WR GRT 23 (4) H TUS BT urgy™ W fdhar
T 2|

gRT 23 (3) AW # a8 f urau™ © & ueee ar @r
I HHANI & BRI AT A9 & Y WY vU A <R B € 98 W IR
YHIIh AT M BIS HHATRAT IR STRIT STAIbR 3T &1 S & | 39
rfSrfeee # e <=ar T R
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AT & AT 6 H dTAd BT HAF AfIRad HA &
ufsha qaerdl T 2| GRT 24 (1) & JAR AU &b QR qTeAD Dl
YT D A W AT W WE R O R 98 IR Har sRar
2 I D TS B WM WR o b UGN ® R Ig HUF fl T8 db
A9 B Ha Afell Yo MfIeRl i Sufierd ufdd &1 81 Ul @& g™
o B WA & |

gRT 24 (2) & ATAR dIAb BT HA AMWfRad fhd S
Y e gferd SAferl adi § g Y2 | g8 Uraur sHier fear
T f A= geat # gfer @ da) W BT ® ofR ug W qE A
e WIS g9y I reRe farar w2

gRT 24 (3) & AR Yfold ATHRI W) I8 SR STell 1T
g 5 916% &1 AT od I 98 AfgEd @ TWd W T8l 3 U I8
YT dieih Bl GRET & oy fhar War & difd 89 WR Bl UhR B
T 9 T |

gRT 24 (4) & AR AT 1 9rat &1 Bl §1 dROU |
I A gfory weeE ¥ Feg 81 fdhar SR |

gRT 24 (5) H gferd AMHN R I8 <@ 1 STell 11 2
fo dfers e # qa® @ vga@ 9 89 U 99 dd @1 9y
JrTerg e i 19 €
Ry graeme far Tar & S 39 iff s @) Ua orerT @ faemar B

gIRT 164 UG 207 GUS UlhdT Sdfeal & dR H ORT 25 (1) &
AR ARREE R I8 IRIE STl AT & ST a1 o diell § 9
TR A IABT HIF AMAfARId R IR TH HIT ogdg HRd aHd
g & SfSgaT SuRerd &l X8 Hdhd ¢ |

gRT 25 (2) @ JAR ddd AR IHd  IAW9Ed A1
gfaRiEdl 1 sifaw gfddes uvgd 81 S W gRT 207 & dgd Yfdfefy
feetar &1 Urae= fhar 1 © I8 AfSRM @1 U o faeydr § | 31|
db qUs Ufhar Afedr d dact AMYad o 9R1 207 U Yfhar Alzdr &
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ded AT U 3R = SISl bl Figed Ul faam & raer
o |

cIfee srfafm & Gifsa arae &1 A1 w1 gfafeftat feerar
CARCNL
I fham 1T 8 1 U U I8 S 81 9dhdl © I8 gfaferfudt qifsd
qeId qBb DA AR SR F®ifd ARERT 93 UKgd B 99 gifed
qed AN E & 9 T8l il © | gfd | @ axt 35 (1) @
IFAR AR AT §RT J{URTET BT HA o & 30 a7 & WIdR areTsd
BT U JAMATARIT BT BT YT €, T 9 9T O dlaid HAF I
SUReA BT § d9 I8 Uil fe@ar s @t € a1 S|
JAABRI & ARTH A AT T[Hh IR Aol S Fhdll & |

dFkuk d ckj el vfirfjDr tko/ku

gRT 26 H T gferd AHRI iR ARG e W I8 dwid
A ST T 7 P qeTd BT BYA AEEg BRI FHI AT Ao IURerd
B RN W) 9rdd wRIT ®RaT 8 O dladd & Ad-Odr a1 dIs o
e | I8 UraeE sAfery fhar T € & e o fodl w9 @
3o uREAT @1 SURIT § Gadhx ge & IR H Jaell 9 |

gRT 26 (2) W IFATed AT fGHIURI B FEIAT BT & FHY
o @ YT § I8l T dl °RT 26 (3) & IIJAR IS a1l ARING AT
AMRTS ®9 9 Fead § 99 faRw fRrers a1 9 & g | aRfed
fFT B FaRd o & W YU © | IE YT SMaeIdhdl & 1H &
YR R g1 T g dlfs gl & IR H 1A HI Ul AR WE HAA
ARG WX 3 A& I&T ddb DI ORI 26 (4) H AT F99 8 Al HuA
rfea—difear, soideif~e degw W forar TR I8 uiggry gdafery foar
T & difh aad § 9T § fhd UeR doH ¥ € g9dr Rers © |
tkkyd dh fpfdRBk ijh{k.k

gqRT 27 H qieid B fAfhedr qRIg0 9RT 164 U ALIMRULHAL
@ IFIAR PR & UG & <18 UH ol Usildg gg 8 AT o) |
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gRT 27 (2) # ¥ wrauE A1 g I Gifeq @15 arferdr & a
AT Sfdex §RT SHBT YR HRATIT SITQAT |

gRT 27 (3) qTeld & UNIETO ATQ—ar I7 gl & fdward
& Afdd B SURATT F B & WG ¢ |

gRT 27 (4) § I8 urga™ W 7 & IS 91 & Arar—fuar ar
DS IFD [Iearq BT AfFT IuAS el © a9 [HAT Algern @ uRefa 4
I B qRIeTT fhar S [T 9/ S fRafdhedr dwer & gga g
GETAT ST |
mi/kkj .kkvk di ckji e

39 I @1 I' td iR favmdar g e agd s
H IUYROMY el T € Ugell ORI 29 & T8d @ oD AR 917 3, 5,
7 3R 9 & AWY IT I GORY IT I YIST d HHA H fdey
T JE SUYRT HEM BI U fdad 9 TR fhar g o9 dd @
s faog afed =&t foar S|

gRT 29 &I IUYRVT Bl AN B FHI GalEd  =AATerd
DI IS S AT <MY DI YAH AT JURY & dcdl Pl YA B
IR AT WR BT B | AT AT R & Oedh Jfkagad das A
JEIOTT R QT & 9 AMYad TR I8 YA R Tell Sl 8 [P a8 g
U |rfad &Y iR I8 YAIUMR ORT 30 (2) 6l IAUeT & AJHU A
TR & AAGE BHET AIRY Sl WX STEAHTae & Uaeldl o Sod WX
BT YHTOT 9R BT 2 |

gRT 30 H MG AR @7 SWROT &I 9rau™ &
ST ITAR I8 IUITRA fbar e b sifdgad = difsa #+ Rerfa &
S foar & forad amerd =i gq favard enfiet 2 |

gRT 30 (2) & d8d AWYdd I§ URRET of T b I
MRS AR & 9 & fhar § <fdbd 9 Jfoaygad Has 9 W
$H T BT FHIONT HRAT TS |

39 IR R 29 R 30 1| @ =g faRiwad & o
JMMETIH JULROT & IR ¥ T |
n.M 1f@d;k bfgrk dk ykx gkuk
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gRT 31 AR & gUR Ry <R @ 9ud
SrRIaEdl ¥ gvs Ufshar Aigdr o] Bl &R Ife AfSfm o o Sudy
g d 98 an BN SR I & WAl A dld Afdd Ald
TS FHST ST |

Ry dre fvaeTed arT 32 AR # 5 AR W)
faRry il fgad &= &1 < Srer a1 21 S U Sifdraar &
AHd § o Ay aa™ &1 7 ¥ | 31fdd rgWd WA € |

Ife faeiy e srwareie fgad w8l W1 fbar Tar 81 a9 9
ORI 31 & &1 § O W) ol ifdois SuRerd gkt @ S @ wregH
H @RI SIS R F T =AM |

gRT 33 H Iy <Irrerd @) ufshar aderdl = g o e

H G
MY 3R AU 0 Hid Bl (AU AT BT goal H Ul BRI
Bl
lkfrdj di ckji e

M 7 9 fRy =mare a1 difsd arae & faRA ufias
< @ wfdmat ff & N Z ) 9 @ <iftm e woar ufaes
faetarr €1 =nfey J.l d& & | 7 (2) & R Ife AfWgad avged
81 gl 8 A Discharge fbar 81 a1 R 81 A1 8 99 A1 faviy
T Ufdas feerar daar g |

frE 7 (3) § 7 13 Ucd 990y W 2| M ® ufeR &
feReT & 99 ORIy <mTerd BT euE @1 9ney |

Sad T gTaumHi | U8 WK © 6 vy <umared o1 difsd
IAD B WREV B oy Bg wfdd 4 T & qrad B f B feR A
T F |

It A A9y <Ry 39 |9 Ufdad w1 YT Sttt
DI IqQYT U HH & oy o a1 FEg w0 ¥ a8 difsd aras &t
TRETOT Y hd © 3N S0 I faoTar Ahd & S 3ol F9I & 917 2 |
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STATUTORY PRESUMPTION AND REVERSE BURDEN -
AN ANALYSIS OF PRESENT SCENARIO"

— By Sanjeev Kalgaonkar
Director Incharge, MPSJA

PRESUMPTION
The term “presumption” in a comprehensive sense, may be

defined, where in absence of actual certainty of the truth or falsehood
of a fact or proposition, an inference affirmative or disaffirmative of
that truth or falsehood is drawn by a process of probable reasoning
from something which is taken to be granted. Presumption literally
means taking as true without examination or proof. In other words,
presumptions are devices by use of which the Courts are enabled and
entitled to pronounce on an issue notwithstanding that there is no
evidence or insufficient evidence.

Under the Evidence Act, all presumptions must come under one or other
class of the three classes mentioned in the Act, namely, (i) may presume
(rebuttable), (i) shall presume (rebuttable) and (iii) conclusive presumptions
(irrebuttable).

The presumptions falling under category of an expression “may
presume” are compendiously known as “factual presumptions” or
“discretionary presumptions” and those falling under expression
“shall presume” are known as “legal presumptions” or “compulsory
presumptions”. Presumption of law or artificial presumptions are
inferences and the proposition established by law.

PRESUMPTION OF INNOCENCE

The English Common Law case, Woolmington v. D.P.P. is the
locus classicus on presumption of innocence, in which Lord
Chancellor Viscount Sankey entrenched the principle in the following
words:

“One golden thread is always to be seen, that it is
the duty of the prosecution to prove the prisoner’s
guilt... If, at the end of and on the whole of the case,
there is a reasonable doubt, created by the evidence
given either by the prosecution or prisoner, as to

whether the prisoner killed the deceased with a
malicious intention, the prosecution has not made

* Published in Part I, JOTI Journal August 2016
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out the case and the prisoner is entitled to an
acquittal.............o..oeeills

No matter what the charge or where the trial, the
principle that the prosecution must prove the guilt of
the prisoner is part of the common law of England
and no attempt to whittle it down can be
entertained”.

It is recognised as human right and fundamental principle to be

applied in criminal trial in India by catena of judgments of the Apex
Court. In case of Kailash Gour v. State of Assam, AIR 2012 SC 786,
it was observed:

“It is one of the fundamental principles of criminal jurisprudence
that an accused is presumed to be innocent till he is proved to be
guilty. It is equally well settled that suspicion howsoever strong can
never take the place of proof. There is indeed a long distance
between accused ‘may have committed the offence’ and ‘must have
committed the offence’ which must be traversed by the prosecution
by adducing reliable and cogent evidence. Presumption of innocence
has been recognised as a human right which cannot be wished away.”

Also See: Narendra Singh and anr. v. State of M.P., (2004) 10
SCC 699, Ranjitsingh Brahmajeetsingh Sharma v. State of
Maharashtra and ors., (2005) 5 SCC 294, State of U.P. v. Naresh
and ors., 2011 AIR SCW 187 and Ganesan v. Rama Raghuraman
and ors., (2011) 2 SCC 83.

In Noor Aga v. State of Punjab, AIR 2009 SC (Supp) 852, it was
held that:

“The presumption of innocence is a human right.
Article 6(2) of the European Convention on Human
Rights provides : “Everyone charged with a criminal
offence shall be presumed innocent until proved
guilty according to law”. ........... . In India,
however, subject to the statutory interdicts, the said

principle forms the basis of criminal jurisprudence.”
Recently in Rajiv Singh v. State of Bihar, Criminal Appeal No.

1708 of 2015 decided on 16th December, 2015, the Supreme Court
reiterated importance of “presumption of innocence” as the

fundamental notion of criminal jurisprudence and fundamental human
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right encompassing the assurance of liberty, dignity and privacy of

the individual.

PRESUMPTION OF INNOCENCE - WHETHER
INDISPENSIBLE

In case of State of West Bengal v. Mir Mohammad Omar and
others, (2000) 8 SCC 382, it was observed that:

“The pristine rule that the burden of proof is on the
prosecution to prove the guilt of the accused should
not be taken as a fossilised doctrine as though it
admits no process of intelligent reasoning. The
doctrine of presumption is not alien to the above
rule, nor would it impair the temper of the rule. On
the other hand, if the traditional rule relating to
burden of proof of the prosecution is allowed to be
wrapped in pedantic coverage the offenders in
serious offences would be the major beneficiaries,
and the society would be the casualty”.

In K.Veeraswamy v. Union of India, (1991) 3 SCC 655 the

Constitution Bench held that:

....... a statute placing burden on the accused cannot
be regarded as unreasonable, unjust or unfair. Nor it
can be regarded as contrary to Art.21 of the
Constitution as contended for the appellant. It may
be noted that the principle reaffirmed in
Woolmington case, is not a universal rule to be
followed in every case. The principle is applied only
in the absence of statutory provision to the
contrary’.

REVERSE BURDEN

Since presumption of innocence is the fundamental element of a
trial, the legal or ultimate burden of proof is always on the
prosecution to prove the guilt of the accused. The prosecution must,
therefore, prove a concurrence between mens rea and actus reus
beyond reasonable doubt in order to discharge its burden.

The accused may rebut the Court’s presumption that a particular
exculpating circumstance was absent by raising either a defence or an

exception. Commonly referred to as the “reverse evidential burden”,
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merely requires proof from the accused, which satisfies the standard
of ‘prudent man’ or at least creates reasonable doubt regarding one or
more necessary ingredients of the offence. If the accused succeeds in creating
reasonable doubt, he will be acquitted because the prosecution has been unable
to prove his guilt beyond reasonable doubt. Thus, the legal burden of proving
all necessary ingredients of an offence remains on the prosecution from the
commencement to the termination of a trial.

“Reverse onus clauses or reverse burdens”, constitute an
exception to the fundamental rule, replacing the ‘golden thread’ of
criminal law with a presumption of guilt. They tend to replace
‘innocent until proven guilty’ with ‘guilty until proven innocent’,
making the accused a presumptive offender who is required to prove
his innocence.

Reverse burdens dilute the prosecution’s legal obligation to the
extent that the prosecutor is required to prove only formal requisites,
also referred to as the basic or foundational facts. Based on the proof
of such foundational facts, the culpability of the accused is presumed
and the burden to establish absence of inculpatory facts is then
shifted to the accused. The burden upon the accused in such cases,

> is ultimate or final

also known as the “reverse persuasive burden,’
because failure to discharge it will result in the conviction of the
accused. Therefore, unlike in a reverse evidential burden, where the
accused only has to raise reasonable doubt as to his guilt while the
legal burden continues to persist on the prosecution, in a reverse
persuasive burden, the role of the prosecution ends once the burden
shifts to the accused. Further, reverse persuasive burdens compel the
accused to testify as opposed to the reverse evidential burden, which
gives the accused the opportunity to displace it by prosecution’s
evidence or raise any exculpatory defence. Reverse persuasive
burdens, however, leave the accused with no choice but to testify to
his innocence.

The recommendations of the 47th Report of the Law
Commission, 1972 suggest that since offences relating to narcotics,
corruption and food adulteration threaten the ‘health or material
welfare of the community as a whole’, special efforts are necessary

for their enforcement. The Commission further emphasised that the
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injury to society, in general, was greater in certain offences against
public welfare in comparison to crimes having identifiable victim,
such as murder, robbery etc. It was felt, therefore, that to effectively address
and redress such crimes, the prosecution should be relieved of proving all the
elements beyond doubt. Thereafter, the reverse burden clauses were
incorporated in various statutes.

Some statutory provisions employing reverse onus clauses in
India are — S.114-A of the Evidence Act, 1872, (Presumption as to
rape) and S.113-B (Presumption as to dowry death) (introduced on
the recommendations of the 84" and 91* Law Commission Reports,
respectively); S.10(7-B) of the Food Adulteration Act, 1954; S.10-C
of the Essential Commodities Act, 1955; Ss.123, 138A and 139 of the
Customs Act, 1962; S.39 of the Foreign Exchange Management Act,
1999; Ss. 35, 54 and 66 of the Narcotic Drugs and Psychotropic
Substances Act, 1985; S.35-O of the Wealth Tax Act, 1957; S.4(1) of
the Prevention of Corruption Act, 1947 and S.20 of the Prevention of
Corruption Act, 1988; S.43 and S.44 of M.P. Excise Act, 1915; S.13-
A of M.P. Govansh Vadh Pratishedh Adhiniyam, 2004.

CONFLICT BETWEEN “THE PRESUMPTION OF

INNOCENCE” AND “REVERSE BURDENS”
In Noor Aga v. State of Punjab (supra) following statements

were quoted with approval:

“In a recent Article “The Presumption of Innocence
and Reverse Burdens : A Balancing Duty”
published in [2007] CLJ (March Part) 142, it has
been stated :

“In determining whether a reverse burden is
compatible with the presumption of innocence
regard should also be had to the pragmatics of
proof. How difficult would it be for the
prosecution to prove guilt without the reverse
burden? How easily could an innocent defendant
discharge the reverse burden? But courts will
not allow these pragmatic considerations to
override the legitimate rights of the defendant.
Pragmatism will have greater sway where the
reverse burden would not pose the risk of great
injustice - where the offence is not too serious
or the reverse burden only concerns a matter
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incidental to guilt. And greater weight will be
given to prosecutorial efficiency in the
regulatory environment.”

In Glanville Williams, Textbook of Criminal
Law (2" Edn.) page 56, it is stated:

“Harking back to Woolmington, it will be
remembered that Viscount Sankey said that “it is the
duty of the prosecution to prove the prisoner’s guilt,
subject to the defence of insanity and subject also to
any statutory exception”. ... Many statutes shift the
persuasive burden. It has become a matter of routine for
Parliament, in respect of the most trivial offences as well as
some serious ones, to enact that the onus of proving
a particular fact shall rest on the defendant, so that

2

he can be convicted “unless he proves” it.
Further in case of Hiten P. Dalal v. Bratindranath Banerjee,

AIR 2001 SC 3897, it was held :

“Presumptions are rules of evidence and do not
conflict with the presumption of innocence, because
by the latter all that is meant is that the prosecution
is obliged to prove the case against the accused
beyond reasonable doubt. The obligation on the
prosecution may be discharged with the help of
presumptions of law or fact unless the accused
adduces evidence showing the reasonable
probability of the non-existence of the presumed
fact.”

In case of Babu v. State of Kerala, (2010) 9 SCC 189, it was

observed that:

“Every accused is presumed to be innocent unless
the guilt is proved. The presumption of innocence is
a human right. However, subject to the statutory
exceptions, the said principle forms the basis of
criminal jurisprudence. For this purpose, the nature
of the offence, its seriousness and gravity thereof
has to be taken into consideration. The courts must
be on guard to see that merely on the application of
the presumption, the same may not lead to any
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injustice or mistaken conviction. Statutes like the
Negotiable Instruments Act, 1881; the Prevention of
Corruption Act, 1988; and the Terrorist and
Disruptive Activities (Prevention) Act, 1987,
provide for presumption of guilt if the circumstances
provided in those statutes are found to be fulfilled
and shift the burden of proof of innocence on the
accused. However, such a presumption can also be
raised only when certain foundational facts are
established by the prosecution. There may be
difficulty in proving a negative fact.”

Again in Noor Aga v. State of Punjab (supra), it was observed
that:

“Whether the burden on the accused is a legal
burden or an evidentiary burden would depend on
the statute in question. The purport and object
thereof must also be taken into consideration in
determining the said question. It must pass the test
of doctrine of proportionality. The difficulties faced
by the prosecution in certain cases may be held to be
sufficient to arrive at an opinion that the burden on
the accused is an evidentiary burden and not merely
a legal burden. The trial must be fair. The accused
must be provided with opportunities to effectively
defend himself.

Placing persuasive burden on the accused persons
must justify the loss of protection which will be
suffered by the accused. Fairness and reasonableness
of trial as also maintenance of the individual dignity
of the accused must be uppermost in the court’s
mind.”

DOCTRINE OF RES IPSA LOQUITUR - REVERSE BURDEN TO
EXPLAIN CIRCUMSTANCES

We may find many instances wherein the doctrine of res-ipsa-
loquitur has been applied in criminal trial to place reverse burden on
accused to explain the inculpatory circumstances, failing which he

will be presumed guilty.
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See — Alimuddin v. King Emperor, 1945 Nagpur
Law Journal 300; Raghubir Singh v. State of
Punjab, (1974) 4 SCC 560; State of A.P v. R.
Jeevaratnam, AIR 2005 S C 4095; State of A.P. v. C. Uma
Maheswara Rao and anr., 2004 (4) SCC 399 and B.
Nagabhushanam v. State of Karnataka, (2008) 7
SCALE 716.
Similarly, Sec. 106 of Evidence Act is often pressed into service to place

reverse evidential burden on accused to explain the facts specifically in his
knowledge.

In State of West Bengal v. Mir Mohammad Omar and ors., AIR
2000 SC 2988, it was held that if the fact is specifically in the
knowledge of any person, then the burden of proving that fact is upon
him. It is impossible for the prosecution to prove certain facts
particularly within the knowledge of accused. Section 106 is not
intended to relieve the prosecution of its burden to prove the guilt of
the accused beyond reasonable doubt. But the Section would apply to
cases where the prosecution has succeeded in proving facts from
which a reasonable inference can be drawn regarding the existence of
certain other facts, unless the accused by virtue of his special
knowledge regarding such facts, failed to offer any explanation
which might drive the Court to draw a different inference. Section
106 of the Evidence Act is designed to meet certain exceptional
cases, in which, it would be impossible for the prosecution to
establish certain facts which are particularly within the knowledge of
the accused.

In case of Rajinder Singh v. State of Haryana, AIR 2013 SC
2529, the accused failed to explain as to why he was in a hurry
to cremate the deceased in the early morning of 24th January, 1993
while she died in the mid night of 23rd/24th January, 1993 i.e. within
few hours. The village of deceased’s parents was just 17-18 kms far
from the village of the accused but the reason as to why they were
not informed about the incident on the same day and why the accused
had not waited for them to come is not explained. The accused also
failed to explain as to why according to the F.S.L.. Report, an Organo
Phosphorus Pesticide was found in the vomiting of the deceased. The
Supreme Court, placing the burden on accused as per Section 106 of

Evidence Act to explain above circumstances held that the Trial
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Court rightly drew an inference that the accused-appellants were
guilty of the offence for which they were charged.

In State of W.B. v. Mir Mohammad Omar and others, (2000) 8
SCC 382, Sucha Singh v. State of Punjab, (2001) 4 SCC 375 and
Paramsivam and ors. v. State, AIR 2014 SC 2936, placing the burden
on the accused to explain the circumstances, it was held that when it
is proved to the satisfaction of the Court that deceased was abducted
by the accused, the accused alone knew what happened to him until
he was with them. If he was found murdered within a short time after
the abduction the permitted reasoning process would enable the Court
to draw the presumption that the accused have murdered him. Such
inference can be disrupted if the accused would tell the Court what
else happened to abductee at least until he was in their custody.

Recently, in case of Suresh and Anr. v. State of Haryana, AIR
2015 SC 518, recovery of dead bodies from covered gutters and
personal belongings of the deceased from other places disclosed by
the accused stood fully established. It was held that the recovery
casts a duty on the accused as to how they alone had the information
leading to recoveries which was admissible under Section 27 of the
Evidence Act. Failure of the accused to give an explanation or giving
of false explanation is an additional circumstance against the

accused.

PRESUMPTION OF INNOCENCE, RULE AGAINST SELF-
INCRIMINATION AND RIGHT TO REMAIN SILENT VIS-A-
VIS REVERSE BURDEN

In case of Manu Sao v. State of Bihar, 2012 AIR SCW 6138, the
Supreme Court explained the right of the accused to remain silent

with reference to inculpatory facts appearing in evidence as under-

13

. The option lies with the accused to maintain
silence coupled with simpliciter denial or in the
alternative to explain his version and reasons for his
alleged involvement in the commission of crime.
This is the statement which the accused makes
without fear or right of the other party to cross-
examine him. However, if the statements made are
false, the court is entitled to draw adverse inferences
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and pass consequential orders, as may be called for,
in accordance with law. ................

The provisions of Section 313(4) explicitly provides
that the answers given by the accused may be taken
into consideration in such enquiry or trial and put in
evidence against the accused in any other enquiry or
trial for any other offence for which such answers
may tend to show he has committed. In other words,
the use is permissible as per the provisions of the
Code but has its own limitations. The courts may
rely on a portion of the statement of the accused and
find him guilty in consideration of the other
evidence against him led by the prosecution,
however, such statements made under this section
should not be considered in isolation but in
conjunction with evidence adduced by the

prosecution.”
In Phula Singh v. State of Himachal Pradesh, AIR 2014 SC
1256, balancing the right to remain silent and duty to explain, it was

observed that-

“The accused has a duty to furnish an explanation in
his statement under Section 313, Cr.P.C. regarding
any incriminating material that has been produced
against him. If the accused has been given the
freedom to remain silent during the investigation as
well as before the court, then the accused may
choose to maintain silence or even remain in
complete denial when his statement under Section
313, Cr.P.C. is being recorded. However, in such an
event, the court would be entitled to draw an
inference, including such adverse inference against
the accused as may be permissible in accordance
with law.”

In Ramnaresh and ors. v. State of Chhattisgarh, AIR 2012 SC
1357, the Apex Court held as under:
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“One of the main objects of recording of a statement
under Section 313 CrPC is to give an opportunity to
the accused to explain the circumstances appearing
against him as well as to put forward his defence, if
the accused so desires. But once he does not avail
this opportunity, then consequences in law must
follow. Where the accused takes benefit of this
opportunity, then his statement made under Section
313 CrPC, insofar as it supports the case of the
prosecution, can be used against him for rendering
conviction. Even under the latter, he faces the
consequences in law.” (Also see — Munna Kumar
Upadhyaya v. State of Andhra Pradesh, AIR 2012
SC 2470)

In State of Karnataka v. Suvarnamma, (2015) 1 SCC 323 (at
page 330), it was observed that:

“Once the prosecution probabilises the involvement of the
accused but the accused takes a false plea, such false plea
can be taken as an additional circumstance against the
accused. Though Article 20(3) of the Constitution
incorporates the rule against self-incrimination, the scope
and the content of the said rule does not require the court to
ignore the conduct of the accused in not correctly disclosing
the facts within his knowledge. When the accused takes a
false plea about the facts exclusively known to him, such
circumstance is a vital additional circumstance against the
accused.”

However in Raj Kumar Singh v. State of Rajasthan, AIR 2013
SC 3150, the Supreme Court cautioned that:

“An adverse inference can be taken against the
accused only and only if the incriminating material
stood fully established and the accused is not able to
furnish any explanation for the same. However, the
accused has a right to remain silent as he cannot be
forced to become witness against himself.”

In this connection, reference may also be made to the

judgments of the Supreme Court in Devender Kumar Singla v.
Baldev Krishan Singla, 2005 SCC (CRI1.) 1185 and Bishnu Prasad
Sinha v. State of Assam, (2008) 1 SCC (CRI.) 766 that the statement
of the accused under Section 313 CrPC for the admission of his guilt



37

or confession as such cannot be made the sole basis for finding the

accused guilty, the reason being he is not making the statement on

oath, but all the same the confession or admission of guilt can be

taken as a piece of evidence since the same lends credence to the

evidence led by the prosecution.

The present scenario of law, in this regard, may be summarized

as under:

I.

Admission of guilt or confession in the statement u/s 313
Cr.P.C. cannot be made sole basis for finding the accused
guilty but the same can be taken as a piece of evidence as
landing credence to the evidence lead by the prosecution.
The accused has a right to remain silent or even remain in
complete denial but he is under a duty to furnish an
explanation as a statement u/s 313 Cr.P.C. regarding
incriminating material.

The option lies with the accused to maintain silence coupled
with simplicitor denial or in the alternative to explain the
inculpatory facts and circumstances appearing in evidence. If
the explanation is false, then the court is entitled to draw
adverse inference and pass consequential order against the
accused in accordance with the law.

An adverse inference may be drawn against accused only and
only if the incriminating material should establish the guilt
and the accused is not able to furnish any explanation for the

same.

The Court may rely on the portion of statement of accused
and find his guilt in consideration of other evidence lead by
prosecution. However, such statement should not be

considered in isolation.

False plea taken against the accused in statement can be

taken as vital additional circumstance against him.

We may, now, examine some of the statutory presumptions and

interpretation of the Supreme Court on particular reverse burden

clause.



38

SECTION 29 OF THE PROTECTION OF CHILDREN FROM
SEXUAL OFFENCES ACT, 2012

“Sec. 29. Presumption as to certain offence:-
Where a person is prosecuted for committing or
abetting or attempting to commit any offence under
sections 3, 5, 7 and section 9 of this Act, the Special
Court shall presume, that such person has
committed or abetted or attempted to commit the
offence, as the case may be, unless the contrary is
proved.”

Readers are requested to go through the Article — “Standard and
extent of burden of proof on the prosecution vis-a-vis accused with
reference to presumption under Section 29 of the Protection of
Children from Sexual Offences Act, 2012” published in JOTI
JOURNAL 2012 in Part I of December 2012 issue, authored by Shri
Gajendra Singh, Faculty Member.

SECTION 8 (C) OF THE SCHEDULED CASTES AND THE
SCHEDULED TRIBES (PREVENTION OF ATROCITIES) ACT, 1989
AS INSERTED BY THE SCHEDULED CASTES AND THE
SCHEDULED TRIBES (PREVENTION OF ATROCITIES)
AMENDMENT ACT, 2015

“Sec. 8. Presumption as to offences:- In a
prosecution for an offence under this Chapter, if it is
proved that —

(a) XxxxxX
(b) xxxx

(c) the accused was having personal knowledge of
the victim or his family, the Court shall presume
that the accused was aware of the caste or tribal
identity of the victim, unless the contrary is
proved.”

SECTION 8-A OF THE DOWRY PROHIBITION ACT, 1961

“Sec. 8-A. Burden of proof in certain cases:-Where
any person is prosecuted for taking or abetting the
taking of any dowry under Sec. 4, or the demanding
of dowry under Sec. 4, the burden of proving that he
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has not committed an offence under those sections
shall be on him.” These provisions are similar in
substance with Section 29 of the Protection of
Children from Sexual Offences Act, 2012.
Therefore, aforementioned Article would provide
guidance for application of presumption and effect
therof.

SECTIONS 118(A), 138 AND 139 OF THE NEGOTIABLE
INSTRUMENTS ACT, 1881

The Supreme Court in M.S. Narayana Menon alias Mani v.
State of Kerala and anr., (2006) 6 SCC 39 dealt with legal

presumption in favour of holder of cheque and held :

“Applying the said definitions of “proved” or “disproved”
to the principle behind Section 118(a) of the Act, the court
shall presume a negotiable instrument to be for
consideration unless and until after considering the matter
before it, it either believes that the consideration does not
exist or considers the non-existence of the consideration so
probable that a prudent man ought, under the circumstances
of the particular case, to act upon the supposition that the
consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence.
Even for the said purpose, the evidence adduced on behalf
of the complainant could be relied upon. Presumption
drawn under a statute has only an evidentiary value.”

Section 138 of Negotiable Instruments Act contains the words
“shall be deemed to have committed an offence”. It is well settled
that offence u/s 138 is created by a legal fiction. (See R. Kalyani v.
Janak C. Mehta & ors., 2009 (1) SCC 516 and DCM Financial
Services Ltd. v. J.N. Sareen, 2008 (8) SCC 1).

Explaining the legal fiction in Hiten P. Dalal v. Bratindranath
Banerjee, AIR 2001 SC 3897, it was held :

“Because both Sections 138 and 139 require that the Court
‘shall presume’ the liability of the drawer of the cheques for
the amounts for which the cheques are drawn, it is
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obligatory on the Court to raise this presumption in every
case where the factual basis for the raising of the
presumption has been established. It introduces an
exception to the general rule as to the burden of proof in
criminal cases and shifts the onus on to the accused (...).
Such a presumption is a presumption of law, as

2

distinguished from a presumption of fact. ......

The rebuttal does not have to be conclusively
established but such evidence must be adduced
before the Court in support of the defence that the
Court must either believe the defence to exist or
consider its existence to be reasonably probable, the
standard of reasonability being that of the prudent

2

man.

A three Judge Bench of the Supreme Court in Rangappa v. Sri
Mohan, AIR 2010 SC 1898 examined the degree of proof required
for an accused to discharge his burden in a prosecution under Sec.
138 of Negotiable Instrument Act and held as follows;

“S.139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the
legislative objective of improving the credibility of
negotiable instruments...... . It is a settled position
that when an accused has to rebut the presumption
under S.139, the standard of proof for doing so is
that of ‘preponderance of probabilities’. Therefore,
if the accused is able to raise a probable defence
which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can
fail.”

Thus, Sections 118-A, 138 and 139 of the Negotiable Instruments Act,
1881 make it obligatory on the Court to raise statutory presumption in every
case where the factual basis of raising presumption has been established but the
accused may rebut the presumption by making his defence reasonably

probable.

SECTION 4 (1) OF THE PREVENTION OF CORRUPTION ACT,
1947
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In case of V. D. Jhingan v. State of Uttar Pradesh, AIR 1966 SC
1762, the presumption and scope of reverse burden was explained as

under:

“It is well established that where the burden of an
issue lies upon the accused, he is not required to
discharge that burden by leading evidence to prove
his case beyond a reasonable doubt. That is, of
course, the test prescribed in deciding whether
prosecution has discharged its onus to prove the
guilt of the accused; but the same test cannot be
applied to an accused person who seeks to discharge
the burden placed upon him under S. 4 (1) of the
Prevention of Corruption Act. It is sufficient if the
accused person succeeds in proving a preponderance
of probability in favour of his case. It is not
necessary for the accused person to prove his case
beyond a reasonable doubt or in default to incur a
verdict of guilty. The onus of proof lying upon the
accused person 1is to prove his case by a
preponderance of probability. As soon as he
succeeds in doing so, the burden is shifted to the
prosecution which still has to discharge its original
onus that never shifts, i.e., that of establishing on
the whole case the guilt of the accused beyond a
reasonable doubt. ............. . That does not mean that
if the statute places the burden of proof on an accused
person, he is not required to establish his plea; but
the degree and character of proof which the
accused is expected to furnish in support of his
plea, cannot be equated with the degree and
character of proof expected from the prosecution
which is required to prove its case.

In other words, the onus on an accused person may
well be compared to the onus on a party in civil
proceedings, and just as in civil proceedings, the
Court trying an issue makes its decision by adopting
the test of probabilities, so must a criminal Court
hold that the plea made by the accused is proved if a
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preponderance of probability is established by the
evidence led by him.”

A three judges bench of the Supreme Court while dealing with
this statutory presumptions in Trilok Chand Jain v. State of Delhi,
AIR 1977 SC 666 observed as under:

“The presumption however, is not absolute. It is
rebuttable. The accused can prove the contrary. The
quantum and the nature of proof required to displace
this presumption may vary according to the
circumstances of each case. Such proof may partake
the shape of defence evidence led by the accused, or
it may consist of circumstances appearing in the
prosecution evidence itself, as a result of cross-
examination or otherwise. But the degree and the
character of the burden of proof which s.4(1) casts
on an accused person to rebut the presumption
raised thereunder, cannot be equated with the degree
and character of proof which under s.101, Evidence
Act rests on the prosecution. While the mere
plausibility of an explanation given by the accused
in his examination under s.342, Cr.P.C. may not be
enough, the burden on him to negate the
presumption may stand discharged, if the effect of
the material brought on the record, in its totality,
renders the existence of the fact presumed,
improbable. In other words, the accused may rebut
the presumption by showing a mere preponderance
of probability in his favour; it is not necessary for
him to establish his case beyond a reasonable
doubt.”

SECTION 20 OF THE PREVENTION OF CORRUPTION ACT,
1988

M. Narsinga Rao v. State of Andhra Pradesh, AIR 2001 SC 318

provides the guideline to appreciate the evidence with reference to
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presumption under section 20 of the Act that when the section deals
with legal presumption it is to be understood as in terrorum i.e. in
tone of a command that it has to be presumed that the accused
accepted the gratification as a motive or reward for doing or
forbearing to do any official act etc., if the condition envisaged in the

former part of the section is satisfied.

In case of T. Shankar Prasad v. State of Andhra Pradesh, AIR
2004 SC 1242, it was observed that unless the presumption is
disproved or dispelled or rebutted the Court can treat the presumption
as tantamounting to proof. Thus, presumption under S.20 is a
presumption of law and cast an obligation on Court to operate it in
every case brought in. The presumption is a rebuttable presumption
and it is rebutted by proof and not by explanation which may seem to

be plausible.

However, in case of State of Punjab v. Madan Mohan Lal
Verma, AIR 2013 S C 3368, it was observed that:

“The burden rests on the accused to displace the
statutory presumption raised under Section 20 of the
Act 1988, by bringing on record evidence, either
direct or circumstantial, to establish with reasonable
probability, that the money was accepted by him, other than
as a motive or reward as referred to in Section 7 of the Act
1988. While invoking the provisions of Section 20 of the
Act, the court is required to consider the explanation offered
by the accused, if any, only on the touchstone of
preponderance of probability and not on the touchstone of
proof beyond all reasonable doubt. However, before the
accused is called upon to explain how the amount in
question was found in his possession, the foundational facts
must be established by the prosecution. (Vide: Ram
Prakash Arora v. The State of Punjab, AIR 1973 SC 498;
State of Kerala and anr. v. C.P. Rao, (2011) 6 SCC 450
and Mukut Bihari and anr. v. State of Rajasthan, (2012)
11 SCC 642)”
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Thus, the presumption provided u/Sec. 4(1) of the Prevention Act, 1947 or
u/Section 20 of the Prevention of Corruption Act, 1988 would apply only on
proof of foundational facts beyond all reasonable doubts and the accused may
displace these statutory presumptions by bringing on record, direct or
circumstantial evidence, to establish his defence by mere preponderance of

probabilities.

SECTIONS 35 AND 54 OF THE NARCOTIC DRUGS AND
PSYCHOTROPIC SUBSTANCES ACT, 1985

Section 35 of NDPS Act, 1985 provides for “presumption of

culpable mental state” as under:

(1) In any prosecution for an offence under this Act,
which requires a culpable mental state of the
accused, the court shall presume the existence of
such mental state but it shall be a defence for the
accused to prove the fact that he had no such mental
state with respect to the act charged as an offence in
that prosecution.

(2) For the purpose of this section, a fact is said to
be proved only when the court believes it to exist
beyond a reasonable doubt and not merely when its
existence is established by a preponderance of
probability.
Section 54 of the N.D.P.S. Act, 1985 provides for presumption
for possession of illicit articles as under:

“In trials under this Act, it may be presumed, unless
and until the contrary is proved, that the accused
has committed an offence under this Act in respect

of —

(a) Any narcotic drug or psychotropic substance or
controlled substance;

Explaining the scope and effect of these legal presumption
provisions in case of Gyan Chand and ors. v. State of Haryana,
2013 CRI. L. ]J. 4058 (SC), it was laid down that:

“From the conjoint reading of the provisions of

Sections 35 and 54 of the Act, it becomes clear that
if the accused is found to be in possession of the
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contraband article, he 1is presumed to have
committed the offence under the relevant provisions
of the Act until the contrary is proved. According to
Section 35 of the Act, the court shall presume the
existence of mental state for the commission of an
offence and it is for the accused to prove otherwise.

Thus, in view of the above, it is a settled legal
proposition that once possession of the contraband
articles is established, the burden shifts on the
accused to establish that he had no knowledge of the
same.

Additionally, it can also be held that once the
possession of the contraband material with the
accused is established, the accused has to establish
how he came to be in possession of the same as it is
within his special knowledge and therefore, the case
falls within the ambit of the provisions of Section
106 of the Evidence Act, 1872.”

Explaining the nature and extent of burden cast on the accused
under section 35(2) of the Act, in case of Abdul Rashid v. State of
Gujarat, AIR 2000 SC 821, three Judge Bench held as under-

“The burden of proof cast on the accused under S.35
can be discharged through different modes. One is
that, he can rely on the materials available in the
prosecution evidence. Next is, in addition to that he
can elicit answers from prosecution witnesses
through cross examination to dispel any such
doubt. He may also adduce other evidence when
he is called upon to enter on his defence. In other
words, if circumstances appearing in prosecution
case or in the prosecution evidence are such as to
give reasonable assurance to the court that appellant
could not have had the knowledge or the required
intention, the burden cast on him under S.35 of the
Act would stand discharged even if he has not
adduced any other evidence of his own when he is
called upon to enter on his defence.”
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Thus, even in a case where the statute (S.35 NDPS Act) requires
the accused to prove his defence beyond reasonable doubt, the three
Judge Bench of the Apex Court had read it down to place “reverse
evidential burden” on the accused to be discharged in

abovementioned manner.

Later in case of Noor Aga v. State of Punjab (supra), the notion

stands affirmed in following words:

“Sections 35 and 54 of the Act, no doubt, raise
presumptions with regard to the culpable mental
state on the part of the accused as also place burden
of proof in this behalf on the accused; but a bare
perusal the said provision would clearly show that
presumption would operate in the trial of the
accused only in the event the circumstances
contained therein are fully satisfied. An initial
burden exists upon the prosecution and only when it
stands satisfied, the legal burden would shift. Even
then, the standard of proof required for the accused
to prove his innocence is not as high as that of the
prosecution. Whereas the standard of proof required
to prove the guilt of accused on the prosecution is
“beyond all reasonable doubt” but it is
“preponderance of probability” on the accused. If
the prosecution fails to prove the foundational facts
so as to attract the rigours of Section 35 of the Act,
the actus reus which is possession of contraband by
the accused cannot be said to have been established.

With a view to bring within its purview the
requirements of Section 54 of the Act, element of
possession of the contraband was essential so as to
shift the burden on the accused. The provisions
being exceptions to the general rule, the generality
thereof would continue to be operative, namely, the
element of possession will have to be proved beyond
reasonable doubt.”

The present position of law may be summarized as
follows:



47

1. Initial burden to prove the foundational facts beyond
all reasonable doubt lies on the prosecution.

2. Sections 35 and 54 of the Act raise presumption
with regard to culpable mental state of the accused
only in the event circumstances mentioned in the
provision are fully satisfied by the prosecution.

3. Once possession of contraband articles is
established by the prosecution beyond all
reasonable doubt, the burden shifts on the accused
that he had no knowledge of the same and the Court
shall presume that the accused has committed the
offence until contrary is proved by the accused.

4. The burden casts on the accused can be discharged

through direct or circumstantial evidence appearing
in prosecution case itself or in the defence evidence.

5. The standard of proof required to dispel the burden

by the accused is preponderance of probability.
SECTION 13-A OF THE M.P. GOVANSH VADH PRATISHEDH
ADHINIYAM, 2014
“Burden of proof on accused — Where any person is
prosecuted for an offence under the provisions of
this Act, the burden of proof that he had not
committed the offence under the provisions of this
Act, shall be on him, if the prosecution is in a
position to produce the prima facie evidence against
him at the first instance.”

This provision clearly places reverse persuasive burden on the
accused on production of prima facie evidence by the prosecution.
The prosecution is not required to prove the ingredients of alleged
offence under the Act beyond all reasonable doubts to shift the

burden to prove innocence on the accused.

Kindly go through the position of law hereinafter analysed.
SECTION 304-B OF IPC AND SECTION 113-B OF THE
EVIDENCE ACT:

Section 304B of IPC was introduced w.e.f. 19.11.1986 as per Act 43 of
1986. The Law Commission, in its 91st Report dated 10th August, 1983,
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recommended reform of the law to deal with the situation which led to
incorporation of Sections 304 B in IPC, making ‘dowry death’ an offence and
Section 113B in the Evidence Act which provides for raising a presumption as
to dowry death in case of an unnatural death within seven years of marriage
when it is shown that a woman was subjected to harassment for dowry soon
before her death.

Presumption under S.113B of Indian Evidence Act is a presumption of
law. On proof of the essential ingredients mentioned therein, it becomes
obligatory on the court to raise a presumption that the accused caused the
dowry death. The presumption shall be raised only on proof of the following
essential ingredients:

(1) The question before the court must be whether the

accused has committed the dowry death of a woman.
This means that the presumption can be raised only
if the accused is being tried for the offence under
S.304B, IPC.

(2) The woman was subjected to cruelty or harassment

by her husband or his relatives.

(3) Such cruelty or harassment was for, or in connection

with any demand for dowry.

(4) Such cruelty or harassment was soon before her

death.

Whether the prosecution is required to prove the ingredients
of Sec. 304-B IPC beyond all reasonable doubts or may prove
them even by preponderance of probabilities ? And

How this statutory reverse burden may be displaced by the

accused?

There is a catena of precedents which held that in order to
establish the offence of dowry death under Section 304-B, IPC the
prosecution has to prove beyond reasonable doubt that the husband or
his relative has subjected the deceased to cruelty or harassment in

connection with demand of dowry soon before her death.

In Vipin Jaiswal v. State of A.P., AIR 2013 SC 1567 the

requirement of proof of ingredients laid down as follows-
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“In any case, to hold an accused guilty of both the
offences under Sections 304B and 498A, IPC, the
prosecution is required to prove beyond reasonable
doubt that the deceased was subjected to cruelty or
harassment by the accused. Similarly, for the Court
to draw the presumption under S.113B of the
Evidence Act that the appellant had caused dowry
death as defined in S.304B, IPC, the prosecution has
to prove besides the demand of dowry, harassment
or cruelty caused by the accused to the deceased
soon before her death. Since the prosecution has not
been able to prove beyond reasonable doubt this
ingredient of harassment or cruelty, neither of the
offences under S.498A and S.304B, IPC has been
made out by the prosecution. [Also see -
Madivallappa V. Marabad v. State of Karnataka,
2013(2) SCALE 665; Devinder v. State of Haryana,
(2012) 10 SCC 763; Narayanamurthy v. State of
Karnataka, AIR 2008 SC 2377; Raj v. State of
Punjab and others, (2000) 5 SCC 207; Sanjiv
Kumar v. State of Punjab, (2009) 16 SCC 487 and
Bakshish Ram v. State of Punjab, (2013) 4 SCC
131]

Recently in Karan Singh v. State of Haryana, (2014) 5 SCC 73,

it was held:

“It has been held times without number that, to
establish the offence of dowry death under Section
304-B IPC, the prosecution has to prove beyond
reasonable doubt that the husband or his relative has
susbjected the deceased to cruelty or harassment in
connection with demand of dowry soon before her
death.”

In Rajeev Kumar v. State of Haryana, AIR 2014 SC 227, it is

observed that:

“One of the essential ingredients of the offence of
dowry death under S.304B, IPC is that the accused
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must have subjected a woman to cruelty in
connection with demand of dowry soon before her
death and this ingredient has to be proved by the
prosecution beyond reasonable doubt and only then
the Court will presume that the accused has
committed the offence of dowry death under S.113B
of the Indian Evidence Act.”

In abovementioned judgments the legal effect of the ‘deeming’
legal fiction provided in section 304-B of IPC read with the statutory
presumption mandated by section 113-B of the Evidence Act and use

of word ‘shown’ in section 304-B IPC was not considered at length.

In Devinder v. State of Haryana, (2012) 10 SCC 763, it is held that the
word “deemed” in Section 304B, IPC, however, does not create a legal fiction
but creates a presumption that the husband or relative of the husband has

caused dowry death.

However, the following observation in case of Kashmir Kaur v.
State of Punjab, AIR 2013 SC 1039 clarifies the notion of reverse
burden placed on accused by deeming fiction of Sec. 304-B IPC-

“Section 304-B is an exception to the cardinal
principles of criminal jurisprudence that a suspect in
the Indian Law 1is entitled to the protection of
Article 20 of the Constitution, as well as, a
presumption of innocence in his favour. The concept
of deeming fiction is hardly applicable to criminal
jurisprudence but in contradistinction to this aspect
of criminal law, the legislature applied the concept

of deeming fiction to the provisions of Section 304-
B.

Such deeming fiction resulting in a presumption is,
however, a rebuttable presumption and the husband
and his relatives, can, by leading their defence prove
that the ingredients of Section 304-B were not
satisfied.”

Kind attention of readers is invited to Sher Singh @ Partapa v.
State of Haryana AIR 2015 SC 980, wherein a two Judge Bench of
the Supreme Court, while dealing with S.304-B IPC and S.113-B
Evidence Act, interalia, held as follows:

“The Prosecution can discharge the initial burden

to prove the ingredients of S.304B even by
preponderance of probabilities. Once the presence
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of the concomitants are established or shown or
proved by the prosecution, even by preponderance
of possibility, the initial presumption of innocence
is replaced by an assumption of guilt of the
accused, thereupon transferring the heavy burden
of proof upon him and requiring him to produce
evidence dislodging his guilt, beyond reasonable
doubt. Keeping in perspective that Parliament
has employed the amorphous pronoun/noun “it”
(which we think should be construed as an allusion
to the prosecution), followed by the word “shown”
in Section 304B, the proper manner of interpreting
the Section is that “shown” has to be read up to
mean “prove” and the word “deemed” has to be read
down to mean “presumed”. Regarding the third
proposition, there is no scope for doubt since the
Courts in India have been interpreting the word
“shown” to mean “prove” and the word “deemed”
has to mean “presumed” though not expressly

2

declared as ‘reading down’ and ‘reading up’.

It seems to us that what Parliament intended by

using the word ‘deemed’ was that only

preponderance of evidence would be insufficient to

discharge the husband or his family members of

their guilt.

The other facet is that the husband has indeed a

heavy burden cast on his shoulders in that his

deemed culpability would have to be displaced and

overturned beyond reasonable doubt.

In our opinion, it would not be appropriate to lessen

the husband’s onus to that of preponderance of

probability as that would annihilate the deemed guilt

expressed in Section 304B, and such a curial

interpretation would defeat and neutralise the

intentions and purposes of Parliament.”

Thereafter, another two Judge Bench of the Apex Court in

Ramakant Mishra @ Lalu etc. v. State of U.P., 2015 (3) SCALE

186, reaffirmed the view as under:

“Very recently, this Court had the opportunity of
interpreting Section 304B of the IPC in Criminal
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Appeal No.1592 of 2011, titled Sher Singh v. State
of Haryana, [reported in (2015) 1 SCR 29] which
was authored by one of us (Vikramajit Sen,J.).
Succinctly stated, it had been held therein that the
use of word ‘shown’ instead of ‘proved’ in Section
304B indicates that the onus cast on the prosecution
would stand satisfied on the anvil of a mere
preponderance of probability. In other words,
‘shown’ will have to be read up to mean ‘proved’
but only to the extent of preponderance of
probability. Thereafter, the word ‘deemed’ used in
that Section is to be read down to require an accused
to prove his innocence, but beyond reasonable
doubt. The ‘deemed’ culpability of the accused
leaving no room for the accused to prove innocence
was, accordingly, read down to a strong
‘presumption’ of his culpability. However, the
accused is required to dislodge this presumption by
proving his innocence beyond reasonable doubt as
distinct from preponderance of possibility.”

It is further observed that:

“The defence has failed to comply with Section 113-
B of the Evidence Act. The accused being charged
of the commission of a dowry death ought to have
entered the witness box themselves.”

Another two Judges Bench of the Supreme Court in case of Maya
Devi and anr. v. State of Haryana, AIR 2016 SC 125 reiterated the

reverse onus notion as under:

“The key words under Section 113B of the Evidence Act,
1872 are “shall presume” leaving no option with a court but
to presume an accused brought before it of causing a dowry
death guilty of the offence. However, the redeeming factor
of this provision is that the presumption is rebuttable.
Section 113B of the Act enables an accused to prove his
innocence and places a reverse onus of proof on him or her.
In the case on hand, accused persons failed to prove beyond
reasonable doubt that the deceased died a natural death.”
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A three Judges Bench of the Supreme Court in case of V.K.
Mishra & anr. v. State of Uttarakhand, AIR 2015 SC 3043 relied the

dictum of law laid down in case of Sher Singh (supra).

The present scenario of law may, thus, be summarised as

follows:

(1)

(2)

The composite effect of deeming provision in section 304-B

of TPC and legal presumption provided in section 113-B of

the Evidence Act is to place “reverse persuasive burden” on
the accused.

The deeming legal fiction created by section 304-B of IPC read with

the statutory presumption mandated by section 113-B of the Evidence

Act and use of word ‘shown’ in section 304-B IPC have following

legal effect:

(i) The prosecution can discharge the initial burden to prove
the ingredients of section 304-B of IPC by
preponderance of possibilities.

(ii) If the prosecution succeeds in establishing the essential
ingredients of the offence by evidence, the presumption of
innocence of the accused is replaced by assumption of guilt of
accused.

(ii1) Once the prosecution succeeds in proving essential
ingredients of the offence by preponderance of
probabilities, the Court is left with no option but to
presume the accused guilty of offence of dowry death
unless the presumption is rebutted by proof of innocence
beyond reasonable doubt.

(iv) The accused would be required to produce evidence to
prove his innocence beyond reasonable doubt as distinct

from mere preponderance of probabilities.
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DIRECTIVES ISSUED BY SUPREME COURT FOR EFFECTIVE
IMPLEMENTATION OF WITNESS PROTECTION SCHEME, 2018*

Witnesses are important players in the judicial system, who help the
judges in arriving at correct factual findings. The witnesses play a vital role
in facilitating the Court to arrive at correct findings on disputed questions of
facts and to find out where the truth lies. They are, therefore, backbone in
decision making process. It is for this reason that Bentham stated more than
150 years ago that “withesses are eyes and ears of justice”.

This principle applies with more vigor and strength in criminal cases
inasmuch as most of such cases are decided on the basis of testimonies of
the witnesses, particularly, eye-witnesses, who may have seen actual
occurrence/crime. Because of the lack of Withess Protection Programme in
India and the treatment that is meted out to them, there is a tendency of
reluctance in coming forward and making statement during the investigation
and/or to testify in Courts. These witnesses neither have any legal remedy
nor do they are suitably treated. The present legal system takes withesses
completely for granted. They are summoned to Court regardless of their
financial and personal conditions. Many times they are made to appear long
after the incident of the alleged crime, which significantly hampers their
ability to recall necessary details at the time of actual crime. They are not
even suitably remunerated for the loss of time and the expenditure towards
conveyance etc.

It hardly needs to be emphasised that one of the main reasons for
witnesses  turning hostile is that they are not accorded appropriate
protection by the State. It is a harsh reality, particularly, in those cases
where the accused persons/criminals are tried for heinous offences, or
where the accused persons are influential persons or in a dominating
position that they make attempts to terrorize or intimidate the witnesses
because of which these witnesses either avoid coming to Courts or refrain
from deposing truthfully. This unfortunate situation prevails because of the
reason that the State has not undertaken any protective measure to ensure
the safety of these withesses, commonly known as ‘witness protection’.

Hon’ble Supreme Court had on several occations expressed its anguish
over the pathetic state of withesses turning hostile resulting in low rate of
convictions in Sakshi v. Union of India, (2004) 5 SCC 518, K. Anbazhagan v.
Supt. of Police, (2004) 3 SCC 767 and State v. Sanjeev Nanda, (2012) 8 SCC 450.
Recently, in Ramesh Kumar and others v. State of Haryana, (2017) 1 SCC 529,
the Supreme Court had noted some of the reasons which make witnesses
turn hostile and observed that:-

“It is a matter of common experience that in recent times
there has been a sharp decline of ethical values in public

life even in developed countries much less developing
one, like ours, where the ratio of decline is higher. Even
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in ordinary cases, witnesses are not inclined to depose or
their evidence is not found to be credible Courts for
manifold reasons. One of the reasons may be that they do
not have courage to depose against an accused because
of threats to their life, more so when the offenders are
habitual criminals or high-ups in the Government or close
to powers, which may be political, economic or other
powers including muscle power.”
In Ramesh Kumar (supra), on the analysis of various cases, the following

reasons were discerned which make witnesses retracting their statements

before the Court and turning hostile:

(i) Threat/Intimidation.

i) Inducement by various means.

iii) Use of muscle and money power by the accused.

iv) Use of stock witnesses.

v) Protracted trials.

vi) Hassles faced by the witnesses during investigation and trial.

vii) Non-existence of any clear-cut legislation to check hostility of
witness.

The Law Commission of India in its 198t Report titled “Witness
Identity Protection And Witness Protection Programmes” has also
suggested to bring a legislation on witness protection. However, no concrete
action was taken.

These issues were again raised in a petition filed under Article 32 of the
Constitution of India before Supreme Court in Mahender Chawla and Others v.
Union of India and Others, AIR ONLINE 2018 SC 829, by the petitioners who
were vulnerable witnesses in various cases instituted against godman
Asharam and his son Narayan Sai. Hon’ble Supreme Court considered the
seriousness of the matter and has stepped into the shoes of legislature
invoking Article 141 and 142 of the Constitution of India and has
implemented the Witness Protection Scheme, 2018 prepared by the Central
Government.

Considering various directions issued previously, it has been held by
Supreme Court that there is a paramount need to have witness protection
regime, in a statutory form, which all the stakeholders and all the players in
the criminal justice system concede. At the same time no such legislation
has been brought about. These considerations influenced the Court to issue
directions implementing Witness Protection Scheme which should be
considered as law under Article 141 of the Constitution till a suitable law is
framed.

The directions are as follows :

(i) This Court has given its imprimatur to the Scheme prepared by
respondent No.1 which is approved hereby. It comes into effect
forthwith.

(i) The Union of India as well as States and Union Territories shall enforce
the Witness Protection Scheme, 2018 in letter and spirit.
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(iii)y 1t shall be the ‘law’ under Article 141/142 of the Constitution, till the
enactment of suitable Parliamentary and/or State Legislations on the
subject.

(iv) In line with the aforesaid provisions contained in the Scheme, in all the
district Courts in India, vulnerable witness deposition complexes shall
be set up by the States and Union Territories. This should be achieved
within a period of one year, i.e., by the end of the year 2019. The
Central Government should also support this endeavour of the
States/Union Territories by helping them financially and otherwise.

WITNESS PROTECTION SCHEME, 2018

PREFACE
Aims and Objective:

The ability of a witness to give testimony in a judicial setting or to
cooperate with law enforcement and investigations without fear of
intimidation or reprisal is essential in maintaining the rule of law. The
objective of this Scheme is to ensure that the investigation, prosecution and
trial of criminal offences is not prejudiced because witnesses are intimidated
or frightened to give evidence without protection from violent or other
criminal recrimination. It aims to promote law enforcement by facilitating the
protection of persons who are involved directly or indirectly in providing
assistance to criminal law enforcement agencies and overall administration
of Justice. Witnesses need to be given the confidence to come forward to
assist law enforcement and Judicial Authorities with full assurance of safety.
It is aimed to identify series of measures that may be adopted to safeguard
withesses and their family members from intimidation and threats against
their lives, reputation and property.

Need and justification for the scheme:

Jeremy Bentham has said that “Witnesses are the eyes and ears of
Justice.” In cases involving influential people, witnesses turn hostile because
of threat to life and property. Witnesses find that there is no legal obligation
by the state for extending any security.

Hon’ble Supreme Court also held in State of Gujrat v. Anirudh Singh
(1997) 6 SCC 514, that: “It is the salutary duty of every withess who has the
knowledge of the commission of the crime, to assist the State in giving
evidence.” Malimath Committee on Reforms of Criminal Justice System,
2003 said in its report that “By giving evidence relating to the commission of
an offence, he performs a sacred duty of assisting the Court to discover the
truth”.In Zahira Habibulla H. Shiekh and another v. State of Gujarat, 2004 (4)
SCC 158 SC, the Apex Court while defining Fair Trial said “If the witnesses
get threatened or are forced to give false evidence that also would not result
in a fair trial’’.

First ever reference to Witness Protection in India came in 14t Report
of the Law Commission of India in 1958. Further reference on the subject are
found in 154t and 178w report of the Law Commission in India. 198t Report
of the Law Commission of India titled as “Witness ldentity Protection and
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Witness Protection Programmes, 2006” is dedicated to the subject. Hon’ble
Supreme Court observed in Zahira case (supra) — “Country can not afford to
expose its morally correct citizens to the peril of being harassed by anti-
social elements like rapists and murderers”. The 4w National Police
Commission Report, 1980 noted ‘prosecution witnesses are turning hostile
because of pressure of accused and there is need of regulation to check
manipulation of withnesses.”

Legislature has introduced Section 195A IPC in 2006 making
Criminallntimidation of Witnesses a criminal offence punishable with seven
years of imprisonment. Likewise, statutes namely Juvenile Justice (Care and
Protection of Children) Act, 2015, Whistle Blowers Protection Act, 2011,
Protection of Children from Sexual offences Act, 2012 and Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act, 1989 also provide for
safeguarding witnesses against the threats. However no formal structured
programme has been introduced as on date for addressing the issue of
witness protection in a holistic manner.

In recent year’s, extremism, terrorism and organized crimes have grown
and are becoming stronger and more diverse. Hence it is essential that
witnesses, have trust in criminal justice system. Witnesses need to have the
confidence to come forward to assist law enforcement and prosecuting
agencies. They need to be assured that they will receive support and
protection from intimidation and the harm that criminal groups might seek to
inflict upon them in order to discourage them from co-operating with the law
enforcement agencies and deposing before the Court of law. Hence, it is
high time that a scheme is put in place for addressing the issues of witness
protection uniformly in the country.

Scope of the Scheme:

Witness Protection may be as simple as providing a police escort to
the witness up to the Courtroom or using modern communication
technology (such as audio video means) for recording of testimony. In
other more complex cases, involving organised criminal group,
extraordinary measures are required to ensure the witness’s safety viz.
anonymity, offering temporary residence in a safe house, giving a new
identity, and relocation of the witness at an undisclosed place.
However, Witness protection needs of a witness may have to be viewed on
case to case basis depending upon their vulnerability and threat perception.
1.SHORT TITLE AND COMMENCEMENT:

(a) The Scheme shall be called “Witness Protection Scheme, 2018”
(b) It shall come into force from the date of Notification.
PART -1

2. DEFINITIONS:

(a) “Code” means the Code of Criminal Procedure, 1973 (2 of 1974);

(b) “Concealment of Identity of Witness” means and includes any
condition prohibiting publication or revealing, in any manner, directly or
indirectly, of the name, address and other particulars which may lead to
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the identification of the witness during investigation, trial and post-trial
stage;

“Competent Authority” means a Standing Committee in each District
chaired by District and Sessions Judge with Head of the Police in the
District as Member and Head of the Prosecution in the District as its
Member Secretary.

“Family Member” includes parents/guardian, spouse, live-in partner,
siblings, children, grandchildren of the witness;

“Form” means “Witness Protection Application Form” appended to this
Scheme;

“In Camera Proceedings” means proceedings wherein the Competent
Authority/Court allows only those persons who are necessary to be
present while hearing and deciding the witness protection application or
deposing in the court;

“Live Link” means and includes a live video link or other such
arrangement whereby a witness, while not being physically present in
the courtroom for deposing in the matter or interacting with the
Competent Authority;

“Witness Protection Measures” means measures spelt out in Clause
7, Part-1ll, Part-1V and Part V of the Scheme.

“Offence” means those offences which are punishable with death or life
imprisonment or an imprisonment up to seven years and above and also
offences punishable punishable under Section 354, 354A, 354B, 354C,
354D and 509 of IPC.

“Threat Analysis Report” means a detailed report prepared and
submitted by the Head of the Police in the District, investigating the
case with regard to the seriousness and credibility of the threat
perception to the witness or his family members. It shall contain specific
details about the nature of threats by the witness or his family to their
life, reputation or property apart from analyzing the extent, the person
or persons making the threat have the intent, motive and resources to
implement the threats.

It shall also categorize the threat perception apart from suggesting the specific
witness protection measures which deserves to be taken in the matter;
“Withess” means any person, who posses information or document
about any offence;

“Witness Protection Application” means an application moved by the
witness in the prescribed form before a Competent Authority for seeking
Witness Protection Order. It can be moved by the witness, his family
member, his duly engaged counsel or I0/SHO/SDPO/Prison SP
concerned and the same shall preferably be got forwarded through the
Prosecutor concerned;
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(m) “Witness Protection Fund” means the fund created for bearing the
expenses incurred during the implementation of Witness Protection
Order passed by the Competent Authority under this scheme;

(n) “Witness Protection Order” means an order passed by the Competent
Authority detailing the witness protection measures to be taken.

(o) “Witness Protection Cell” means a dedicated Cell of State/UT Police
or Central Police Agencies assigned the duty to implement the witness
protection order.

PART - II

3.CATEGORIES OF WITNESS AS PER THREAT PERCEPTION:

Category ‘A’ : Where the threat extends to life of witness or his family

members, during investigation/trial or thereafter.

Category ‘B’ : Where the threat extends to safety, reputation or property of

the witness or his family members, during the investigation/trial or thereafter.

Category ‘C’ : Where the threat is moderate and extends to harassment or

intimidation of the witness or his family member’s, reputation or property,

during the investigation/trial or thereafter.

4 STATE WITNESS PROTECTION FUND:

(a) There shall be a Fund, namely, the Witness Protection Fund from which
the expenses incurred during the implementation of Witness Protection
Order passed by the Competent Authority and other related expenditure,
shall be met.

(b) The Witness Protection Fund shall comprise the following:-

i Budgetary allocation made in the Annual Budget by the State
Government;

ii. Receipt of amount of costs imposed/ordered to be deposited by the
courts/tribunals in the Witness Protection Fund;

iii. Donations/contributions from Charitable Institutions/ Organizations
and individuals permitted by Central/State Governments.

iv. Funds contributed under Corporate Social Responsibility.

(c) The said Fund shall be operated by the Department/Ministry of Home
under State/UT Government.

5. FILING OF APPLICATION BEFORE COMPETENT AUTHORITY:

The application for seeking protection order under this scheme can be
filed in the prescribed form before the Competent Authority of the concerned

District where the offence is committed, through its Member Secretary along

with supporting documents, if any.

6. PROCEDURE FOR PROCESSING THE APPLICATION:

(a) As and when an application is received by the Member Secretary of the
Competent Authority, in the prescribed form, it shall forthwith pass an
order for calling for the Threat Analysis Report from the ACP/DSP in
charge of the concerned Police Sub-Division.
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Depending upon the urgency in the matter owing to imminent threat, the
Competent Authority can pass orders for interim protection of the
witness or his family members during the pendency of the application.
The Threat Analysis Report shall be prepared expeditiously while
maintaining full confidentiality and it shall reach the Competent
Authority within five working days of receipt of the order.
The Threat Analysis Report shall categorize the threat perception and
also include suggestive protection measures for providing adequate
protection to the witness or his family.
While processing the application for witness protection, the Competent
Authority shall also interact preferably in person and if not possible
through electronic means with the witness and/or his family
members/employers or any other person deemed fit so as to ascertain
the witness protection needs of the witness.
All the hearings on Witness Protection Application shall be held in-
camera by the Competent Authority while maintaining full confidentiality.
An application shall be disposed of within five working days of receipt of
Threat Analysis Report from the Police authorities.
The Witness Protection Order passed by the Competent Authority
shall be implemented by the Witness Protection Cell of the
State/UT or the Trial Court, as the case may be. Overall
responsibility of implementation of all witness protection orders
passed by the Competent Authority shall lie on the Head of the Police in
the State/UT.
However, the Witness Protection Order passed by the Competent
Authority for change of identity and/or relocation shall be implemented
by the Department of Home of the concerned State/UT.
Upon passing of a Witness Protection Order, the Witness Protection Cell
shall file a monthly follow-up report before the Competent Authority.
In case, the Competent Authority finds that there is a need to revise the
Witness Protection Order or an application is moved in this regard, and
upon completion of trial, a fresh Threat Analysis Report shall be called
from the ACP/DSP in charge of the concerned Police Sub- Division.

TYPES OF PROTECTION MEASURES:

The witness protection measures ordered shall be proportionate to the

threat and shall be for a specific duration not exceeding three months at a
time. They may include:

(a)

Ensuring that witness and accused do not come face to face during
investigation or trial;

Monitoring of mail and telephone calls;

Arrangement with the telephone company to change the witness’s
telephone number or assign him or her an unlisted telephone number;
Installation of security devices in the witness’s home such as security
doors, CCTV, alarms, fencing etc;
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(e) Concealment of identity of the witness by referring to him/her with the
changed name or alphabet;

f) Emergency contact persons for the witness;

g) Close protection, regular patrolling around the witness’s house;

h) Temporary change of residence to a relative’s house or a nearby town;

i) Escort to and from the court and provision of Government vehicle or a
State funded conveyance for the date of hearing;

(j) Holding of in-camera trials;

(k) Allowing a support person to remain present during recording of
statement and deposition;

() Usage of specially designed vulnerable witness court rooms which have
special arrangements like live video links, one way mirrors and screens
apart from separate passages for witnesses and accused, with option to
modify the image of face of the witness and to modify the audio feed of
the witness’ voice, so that he/she is not identifiable;

(m) Ensuring expeditious recording of deposition during trial on day to day
basis without adjournments;

(n) Awarding time to time periodical financial aids/grants to the witness
from Witness Protection Fund for the purpose of re-location, sustenance
or starting a new vocation/profession, if desired;

(o) Any other form of protection measures considered necessary.

8. MONITORING AND REVIEW:

Once the protection order is passed, the Competent Authority would
monitor its implementation and can review the same in terms of follow-up
reports received in the matter. However, the Competent Authority shall
review the Witness Protection Order on a quarterly basis based on the
monthly follow-up report submitted by the Witness Protection Cell.

PART - III

9. PROTECTION OF IDENTITY:

During the course of investigation or trial of any offence, an
application for seeking identity protection can be filed in the prescribed form
before the Competent Authority through its Member Secretary.

Upon receipt of the application, the Member Secretary of the Competent
Authority shall call for the Threat Analysis Report. The Competent Authority
shall examine the withess or his family members or any other person it deem
fit to ascertain whether there is necessity to pass an identity protection
order.

During the course of hearing of the application, the identity of the
witness shall not be revealed to any other person, which is likely to lead to
the witness identification. The Competent Authority can thereafter, dispose
of the application as per material available on record.

Once, an order for protection of identity of witness is passed by the
Competent Authority, it shall be the responsibility of Witness Protection Cell
to ensure that identity of such witness/his or her family members
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includingname/parentage/occupation/address/digital  footprints are fully
protected.

As long as identity of any witness is protected under an order of the
Competent Authority, the Witness Protection Cell shall provide details of
persons who can be contacted by the witness in case of emergency.

PART - IV

10. CHANGE OF IDENTITY:

In appropriate cases, where there is a request from the witness for
change of identity and based on the Threat Analysis Report, a decision can
be taken for conferring a new identity to the witness by the Competent
Authority. Conferring new identities includes new
name/profession/parentage and providing supporting documents acceptable
by the Government Agencies. The new identities should not deprive the
witness from existing educational/ professional/property rights.

PART -V

11. RELOCATION OF WITNESS:

In appropriate cases, where there is a request from the witness for
relocation and based on the Threat Analysis Report, a decision can be taken
for relocation of the witness by the Competent Authority. The Competent
Authority may pass an order for witness relocation to a safer place within the
State/UT or territory of the Indian Union keeping in view the safety, welfare
and wellbeing of the witness. The expenses shall be borne by the Witness
Protection Fund.

PART - VI

12. WITNESSES TO BE APPRISED OF THE SCHEME:

Every state shall give wide publicity to this Scheme. The 10 and the
Court shall inform witnesses about the existence of “Witness Protection
Scheme” and its salient features.

13. CONFIDENTIALITY AND PRESERVATION OF RECORDS:

All stakeholders including the Police, the Prosecution Department, Court
Staff, Lawyers from both sides shall maintain full confidentiality and shall
ensure that under no circumstance, any record, document or information in
relation to the proceedings under this scheme shall be shared with any
person in any manner except with the Trial Court/Appellate Court and that
too, on a written order. All the records pertaining to proceedings under this
scheme shall be preserved till such time the related trial or appeal thereof is
pending before a Court of Law. After one year of disposal of the last Court
proceedings, the hard copy of the records can be weeded out by the
Competent Authority after preserving the scanned soft copies of the same.
14. RECOVERY OF EXPENSES:

In case the withess has lodged a false complaint, the Home Department
of the concerned Government can initiate proceedings for recovery of the
expenditure incurred from the Witness Protection Fund.
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15. REVIEW:

In case the witness or the police authorities are aggrieved by the
decisions of the Competent Authority, a review application may be filed
within 15 days of passing of the orders by the Competent Authority.

Witness Protection Application
under Witness Protection Scheme, 2018
(To be filed in duplicate)

Before,
The Competent Authority,
District oo
Application for:

1. Witness Protection

2. Witness Identity Protection

3. New ldentity

4. Witness Relocation

1. Particulars of the Witness (Fill in Capital):
1)  Name
2) Age
3) Gender (Male/Female/Other)
4) Father’s/Mother’s Name
5) Residential Address
6) Name and other details of family membersof the

witness who are receiving orperceiving threats
7) Contact details (Mobile/e-mail)

2. Particulars of Criminal matter

1)  FIR No.

2) Under Section

3) Police Station

4) District

5) D.D. No. (in case FIR not yet registered)

6) Criminal Case No. (in case of private
complaint)

Particulars of the Accused (if available/known):

1)  Name

2) Address
3) Phone No.
4) Email id

Name & other particulars of the person
giving/suspected of giving threats

Nature of threat perception. Please give brief details
of threat received in the matter with specific date,
place, mode and words used

Type of witness protection measures prayed by/for
the witness

» Applicant/witness can use extra sheets for giving additional information.

(Full Name with signature)
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UNDERTAKING

1. | undertake that | shall fully cooperate with the competent authority and
the Department of Home of the State and Witness Protection Cell.

2. | certify that the information provided by me in this application is true

and correct to my best knowledge and belief.

3. | understand that in case, information given by me in this application is
found to be false, competent authority under the scheme reserves the
right to recover the expenses incurred on me from out of the Witness

Protection Fund.

(Full Name with signature)
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What precautions are required to be taken while recording
evidence in cases of child sexual abuse and rape?
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age, even for a child who is a victim of crime.”
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surrounding circumstances. If the surrounding circumstances indicate the
margin of error in favour of the prosecution then there is no bar under the
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PART-I1I

NOTES ON
JUDICIAL
PRONOUNCEMENTS



*1. POINT INVOLVED

Parties

Reported in

Sections 4, 8 & 30 of the Protection of
Children from Sexual Offences Act, 2012 -

® Appreciation of evidence — Penetration of

any part of accused’s body in the private
part of the prosecutrix neither
mentioned in the FIR nor in police
statement as statement of prosecutrix’s
mother on this point found unreliable by
Hon’ble the High Court but the
prosecution has proved that the accused
took the prosecutrix, aged 5 or 6 years,
inside his house — He removed her slacks
and panty, lifted her on to the cot — By
virtue of presumption under section 30
of the POSCO Act, it may be presumed
that the assault was made with sexual
intent — Accused convicted under section
8 of the Act of 2012.

When non-recording of statement of
prosecutrix under section 161 or 164 of
Cr.P.C. is not fatal for prosecution?
According to 1.0., she was unable to
speak at the time of recording her
statement — The entire prosecution case
was based upon the statement of
prosecutrix’s mother and grand-mother
— Non-recording of statement of
prosecutrix, held, not fatal for
prosecution.

— Chaitu Singh Gond v. State of M.P.
- ILR (2015) MP 1343 (DB)



2.

POINT INVOLVED

Section 6 of the Protection of Children
from Sexual Offences Act, 2012

Offence under sections 376-A, 302 and 304
Part Il of IPC and section 6 of the POCSO
Act, consideration and ingredients of —
Law explained.

Facts of the case:

The accused person who was close relative
of deceased prosecutrix, aged 10 years,
took her from her house to the field of one
of the villagers ‘V’ which was witnessed
by one of the villagers ‘Dr. R* -
Afterwards the accused person was seen by
two other witnesses ‘D’ and ‘B’ coming
out of the field of ‘R’ in a suspicious
manner who was trying to hide himself —
He confessed his guilt before the witnesses
— Next day the dead body of the deceased
prosecuterix was found lying in the field of
‘R’ — During post mortem, doctors found
that blood was oozing out from the vagina
of the deceased prosecutrix and froth was
coming out from her nostril — Her hymen
was torn and laceration relating to hymen
was 3 cm inside the vaginal opening and
upto 1 cm deep — In DNA test, male profile
of the accused was found on the clothes of
the deceased prosectrix and her vaginal
swab — During investigation when the
accused person learnt that police would
bring dog for smelling purpose, he ran
away from the spot — After completion of
investigation, charge sheet was filed before
the concerned committal Court who
committed the case to the Court of Sessions
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— The Sessions Court after considering the
prosecution evidence, convicted the
accused person under sections 201, 302,
363 and 376-A of IPC and section 6 of
POCSO Act and death sentence was
awarded for offence under sections 376-A
and 302 of IPC whereas 5 years rigorous
imprisonment with fine of Rs. 1,000 was
inflicted for each count for the remaining
offence under Penal Code — However, no
separate sentence was awarded under
section 6 of the POCSO Act — Held, it is
apparent that no external injury was caused
to the deceased prosecutrix other than the
injury caused in her private part — Injury
caused in the private part was a part of
crime under section 376 IPC and it cannot
be taken separately as injury caused by the
accused to the prosecutrix for offence
under section 302 of the IPC — As no
doctor has stated that injury caused on
private part was fatal in nature, it was
opined that possibility cannot be ruled out
that the accused kept his hand on the mouth
of the prosecutrix so that she could not cry
— But in doing so he suffocated the
prosecutrix and she died of asphyxia —
Under such circumstances it cannot be held
that the accused intended to actually kill
the deceased — Relying on the judgments
by the Apex Court in the case of Ajit Singh
v. State of Punjab, (2011) 9 SCC 462,
Yomeshbhai Pranshankar Bhatt v. State of
Gujarat, (2011) 6 SCC 312 and Manjit Singh
v. State of Himachal Pradesh, (2014) 5 SCC
697, it was further held that the crime
committed by the accused in the absence of
an intention or causing fatal injury falls



Parties

Reported in

4

within the purview of section 304 Part II of
IPC.

As regards offence committed under
section 376-A, it was held that it 1s no
where mentioned in the section that the
accused would have cause death of the
prosecutrix.

Intention — If someone harms illegally to
body, mind etc. then injury would be
caused and therefore, when the accused
kept his hand on mouth of prosecutrix so
that she should not shout and in that
process if she died due to suffocation, the
accused caused the injury to the
prosecutrix which caused death to the
accused and therefore, the offence of the
accused squarely falls within the purview
of section 376-A of IPC — In appeal
conviction under section 376-A of IPC and
section 6 of the POCSO Act was
maintained and conviction under section
302 IPC was set aside and the accused was
convicted for offence under section304
Part | of IPC — It was further held that the
case does not falls within the rarest of rare
case and therefore, reference for
confirmation of death sentence was
rejected.

— In ref. received from Sessions Judge,
Narsinghpur (M.P.) v. Arvind alias Chhotu
Thakur

— 2014 (3) MPHT 212 (DB)
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The learned counsel for the appellant has also placed
his reliance upon the judgment passed by Hon'ble the Apex Court
in the case of Manjeet Singh v. State of Himachal Pradesh,
(2014) 5 SCC 697 in which it is held that if the evidence on
record does not establish that the injuries caused on the body of
the deceased must in all probability cause his death or likely to
cause his death and the incident took place at the spur of the
moment, during the heat of exchange of words, the accused
caused injuries on the body of the deceased which caused his
death then the ingredients of murder as defined under Section
300 of I.P.C shall not be attracted. In such a case, offence of
culpable homicide not amounting to murder under section 304 of
[.P.C shall constitute. In the light of aforesaid judgments passed
by Hon'ble the Apex Court, if the facts of the present case are
considered then it would be apparent that no external injury was
caused by the appellant to the deceased prosecutrix other than
injury caused in her private part. Injury caused in the private part
was a part of crime under Section 376 of I.P.C and it cannot be
taken separately as injury caused by the appellant to the
prosecutrix for offence under Section 302 of I.P.C because no
doctor has stated that injury caused on private part of the
deceased was fatal in nature. Possibility cannot be ruled out that
the appellant kept his hand on the mouth of the prosecutrix, so
that she would not cry but, in doing so he suffocated the
prosecutrix and she died of asphyxia. Under such circumstances,
it cannot be said that the appellant intended to kill the deceased.
Hence in the light of aforesaid judgments passed by the Apex
Court the crime committed by the appellant in the absence of any

intention or causing fatal injury, falls within the purview of
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Section 304 (Part II) of I.P.C. Hence the learned Sessions Judge
has committed an error in convicting the appellant for offence
under Section 302 of I.P.C.

The appellant is convicted for offence under Section
376-A of I.P.C. This provision has been recently introduced to
punish severely offences of rape where injury is caused resulting
into death of victim. It may be read as under :

“376-A. Punishment for causing death or resulting in
persistent vegetative state of victim- Whoever,
commits an offence punishable under sub-section (1)
or sub-section (2) of section 376 and in the course of
such commission inflicts an injury which causes the
death of the woman or causes the woman to be in a
persistent vegetative state, shall be punished with
rigorous imprisonment for a term which shall not be
less than twenty years, but which may extend to
imprisonment  for life, which shall mean
imprisonment for the remainder of that person's
natural life, or with death.”

The learned counsel for the appellant has submitted
that no visible injury was found to the prosecutrix, except the
injury caused in her private part and therefore, it cannot be said
that the appellant inflicted an injury which caused death of the
woman. However, the contention advanced by the learned
counsel for the appellant cannot be accepted, because in this
provision it is no where mentioned that the accused would have
caused death of the prosecutrix with intention. Word “injury” is
mentioned in that provision is defined in Section 44 of the I.P.C.
Provision of Section 44 of [.P.C is reproduced as under:-

“44. “Injury” — The word “injury” denotes any harm
whatever illegally caused to any person, in body, mind,
reputation or property.”



According to that provision if someone harms
illegally to any person in body, mind etc. then injury would be
caused and therefore, when the appellant kept his hand on mouth
of the prosecutrix, so that she should not shout and in that
process if she died due to suffocation, then certainly the
appellant caused an injury to the prosecutrix which caused the
death of the prosecutrix and therefore, the offence of the
appellant squarely falls within the purview of Section 376-A of
ILP.C and therefore, the learned Sessions Judge has rightly
convicted the appellant under Section 376-A of I.P.C. According
to the witnesses the appellant was found going towards the field
of one Raj kumar along with the prosecutrix. It is duly proved
that the age of the prosecutrix was 10 years. It was not in the
knowledge of the parents of the prosecutrix that she was taken
by the appellant and therefore, a missing report Ex.P/1 was
lodged by the mother of the deceased prosecutrix. Under such
circumstances, it is duly established that the appellant kidnapped
the deceased prosecutrix from her mother's guardianship without
taking any permission from her guardians. Hence he committed
an offence under Section 363 of [.P.C. The learned Sessions
Judge has rightly convicted the appellant for offence under
Section 363 of I.P.C.

As discussed above, the appellant is found guilty of
offence under Section 376-A of I.P.C and since the deceased
prosecutrix was aged 10 years then his offence is also covered
with Section 6 of 'POSCO Act' and therefore, the learned
Sessions Judge has rightly convicted the appellant for that
offence also.

So far as the sentence 1s concerned the learned
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counsel for the appellant has placed his reliance upon the
judgments passed by Hon'ble the Apex Court in the cases of
Rajkumar v. State of M.P, (2014) 5 SCC 353, Dharam Deo Yadav
v. State of U.P, (2014) 5 SCC 509 and Ashok Debbarma @
AchakDebbarma v. State of Tripura, (2014) 4 SCC 74, to show
that in similar cases the Apex Court converted the death sentence
into sentence of life imprisonment. However, basically it is laid
in all such cases that death sentence be given in rare of rarest
case. On the other hand the learned Deputy Advocate General
has submitted with a bunch of so many cases decided by the
Hon'ble Apex Court since the year 1980 to 2013. However, in all
of such cases it is held by the Apex Court that death sentence be
given in rare of rarest case. The learned Deputy Advocate
General has placed his reliance especially on the judgment
passed by the Apex Court in the case of Rajendra
PralhadraoWasnik v. State of Maharashtra, (2012) 4 SCC 37 in
which the death sentence directed to a culprit who, was guilty of
rape upon a small child and killed her thereafter, was confirmed.
In the present case, it would be apparent that it was not the
intention of the appellant to kill the deceased prosecutrix. He is
not found guilty of offence under Section 302 of I.P.C. Similarly
if the appellant would have been found guilty of offence under
Sections 376(1) or (2) of I.P.C. then, he would have been
awarded a sentence of life imprisonment but, the offence is
committed after introduction of provision of Section 376-A of
[.LP.C which provides a sentence of life imprisonment up to the
natural life or with death. In the present case, when the crime
committed by the appellant falls within the purview of Section

376-A of L.P.C, then it is necessary that a severe sentence as
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directed in the provision of Section 376-A of I[.P.C which is
severe than the sentence of offence under Section 376(1) or (2)
of I.LP.C should be awarded. However, according to the factual
position, the appellant did not kill the deceased intentionally but,
while he stopped the prosecutrix from crying or shouting,
suffocation was caused and the deceased prosecutrix died.
However, rape with a girl of tender age is brutal on its own but,
no death sentence is provided for offence under Section 376(1)
or (2) of I.P.C therefore, due to that brutality, no death sentence
can be directed. Under such circumstances, it cannot be said that
it is a rare of rarest case and therefore, it would be proper not to
award the death sentence to the appellant for offence under
Section 376-A of I.LP.C. It would be proper that he be sentenced
for rigorous imprisonment for life which shall mean
imprisonment for the remainder of that person's natural life.
Similarly, he can be sentenced with 10 years rigorous
imprisonment for offence under Section 304(Part II) of LP.C.
Since the offence committed by the appellant under Section 6 of
the 'POSCO Act' is parallel to the offence committed under
Section 376-A of I.P.C therefore, in the light of the provision
under Section 42 of the 'POSCO Act' it would not be necessary
to pass a separate sentence for offence under Section 6 of the
'POSCO Act' The trial Court has rightly inflicted a sentence of
five years rigorous imprisonment with fine of Rs.1000/- for
offence under Section 363 of I.P.C and therefore, there is no
need to interfere in the sentence passed by the trial Court for that
offence.

On the basis of aforesaid discussion, the appeal filed

by the appellant is hereby partly allowed. His conviction and
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sentence under Section 201 and 302 of I.P.C are hereby set aside
whereas, conviction under Section 363 and 376-A of I.P.C is
confirmed. He is acquitted of the charge of offence under Section
302 and 201 of L.P.C but, he is convicted for offence under
Section 304 (Part II) of I.P.C under the head of charge under
Section 302 of I.P.C. The appellant shall undergo 10 years
rigorous imprisonment for offence under Section 304 (Part II) of
I.LP.C. Though the conviction for offence under Sections 376-A
and 363 of I.P.C is maintained and also the sentence for offence
under Section 363 of I.P.C is maintained but, death sentence
awarded by the trial Court for offence under Section 376-A of
LLP.C is hereby set aside and the appellant is sentenced for life
imprisonment which shall mean imprisonment for the remainder
of that person's natural life for that offence. Since death sentence
is not confirmed against the appellant for any offence therefore,
reference sent by the learned Sessions Judge, Narsinghpur is not
accepted and death sentence directed against the appellant is not
confirmed. The reference 1s hereby disposed off with the
aforesaid direction and the appeal filed by the appellant 46.

is also hereby disposed of with the aforesaid modification in

conviction and sentence.

*3. POINT INVOLVED
Sections 6 & 17 of the Protection of
Children from Sexual Offences Act, 2012 -
Statements of two prosecutrix recorded
under section
164 Cr.P.C. for bail, use of — There are
contradictions in the statements of both the
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prosecutrix  regarding the place of
occurrence — It can be used only for
corroboration or contradiction purpose
during trial — Application under section 439
Cr.P.C. rejected. .

Parties — Sachin v. State of H.P.

Reported in - 2015 Cri.L.J. (NOC) 157 (H.P.)

4. POINT INVOLVED

Sections 4, 6 and 8 of the Protection of
Children from Sexual Offences Act, 2012
and Section 376, 420/34, 366-A, 370,
370-A, 212 and 120-B of I.P.C,1860
and Section 439 Cr.P.C,1973.

(i) Bail, cancellation of - If
cancellation of bail is sought on the
ground that the accused mis-conducted
himself after the grant of bail or new
facts have emerged which warrant
cancellation of bail, then conduct or
events based grant of bail are to be
examined and considered — On the
other hand, when order of grant of bail
is challenged on the ground that grant
of bail itself is given contrary to
principles of law, while undertaking
the judicial review of such an order, it
needs to be examined as to whether
there was arbitrary or wrong exercise
of jurisdiction by the Court granting
bail — If that be so, higher Court has
power to correct the same.
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(ii) While cancelling bail under
section 439 (2) of the Code, the
primary considerations which weigh
with the court are whether the accused
is likely to tamper with the evidence or
interfere or attempt to interfere with
the due course of justice or evade the
due course of justice — The High Court
or the Sessions Court may cancel bail
even in cases where the order granting
bail suffers from serious infirmities
resulting in miscarriage of justice — If
the Court granting bail ignores relevant
materials indicating prima  facie
involvement of the accused or takes
into account irrelevant material, which
has no relevance to the question of
grant of bailsto the accused, the High
Court or the Sessions Court would be
justified in cancelling the bail — The
High Court or the Sessions Court is
bound to cancel such  orders
particularly when they are passed
releasing accused involved in heinous
crimes because they ultimately result in
weakening the prosecution case and
have adverse impact on the society.

(iii) The accused allegedly involved in
commission of offence of rape upon the
minor girl, the trial Court initiated
proceedings under sections 82 and 83
of the CrPC as the accused had avoided
his  arrest, there were several
complaints of intimidation of witness
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made on behalf of the prosecutrix and
her family members as well as the
presumption of offence under section

29 of POCSO Act — Held — The High
Court erred in granting bail.

Parties - State of Bihar v. Rajballay Prasad @ Rajballay
Pd. Yadav @ Rajballabh Yaday

Reported in - 2017 (1) ANJ (SC) (Suppl.) 10

It is a matter of record that when FIR was registered against
the respondent and on the basis of investigation he was sought to
be arrested, the respondent had avoided the said arrest. So much
so, the prosecution was compelled to file an application under
Section 82 of Cr.P.C. before the trial court and the trial court
even initiated the process under Section 83 of Cr.P.C. At that
stage only that the respondent surrendered before the trial court
and was arrested.

The respondent’s application was dismissed by the
Additional Sessions Judge vide orders dated 30.05.2016. While
passing this order of rejection, the trial court was persuaded by
the submission of the Prosecutor that direct and specific
allegations had been levelled against the respondent of
committing rape upon the victim minor girl and he was identified
by the victim during the course of investigation while he was
walking in the P.O. House. It was also noted that prayer for bail
of co-accused Sandeep Suman @ Pushpanjay had already been
rejected and the case of the respondent was on graver footing
and also that the respondent had a long criminal diary, as would
be evident from the Case Diary produced before the Court.

It has also come on record that the prosecutrix had her
family members made representations claiming that the
respondent is threatening the family members of the prosecutrix.
So much so, having regard to several complaints of intimidation
of witnesses made on behalf of the prosecutrix and her family
members, the State administration has deputed a force of 1+4 for
the safety and security of the prosecutrix and her family.

In spite of the aforesaid material on record, the High Court
has made casual and cryptic remarks that there is no material
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showing that the accused had interfered with the trial by
tampering evidence. On the other hand, it has discussed the
merits of the case/evidence which was not called for at this
stage. No doubt, in a particular case if it appears to the court that
the case foisted against the accused is totally false, that may
become a relevant factor while considering the bail application.
However, it can be said at this stage that the present case falls in
this category.

That would be a matter of trial. Therefore, the paramount
consideration should have been as is pointed out above, whether
there are any chances of the accused person fleeing from justice
or reasonable apprehension that the accused person would tamper
with the evidence/trial if released on bail. These aspects are not
dealt with by the High Court appropriately and with the
seriousness they deserved. This constitutes a sufficient reason
for interfering with the exercise of discretion by the High Court.

The High Court also ignored another vital aspect, namely,
while rejecting the bail application of co-accused, the High
Court had ordered expeditious, nay, day-to-day trial to ensure
that the trial comes to an end most expeditiously. When order
had already been passed to fast-track the trial, and the
application for bail by co-accused Sandeep Suman @ Pushpanjay
was also rejected, the High Court, while considering the bail
application of the respondent, was supposed to take into
consideration this material fact as well. Further, while making a
general statement of law that the accused is innocent, till proved
guilty, the provisions of Section 29 of POCSO Act have not been
taken into consideration.

Keeping in view all the aforesaid considerations in mind, we
are of the opinion that it was not a fit case for grant of bail to the
respondent at this stage and grave error is committed by the High
Court in this behalf. We would like to reproduce following
discussion from the judgment in the case of Kanwar Singh
Meena v. State of Rajasthan & anr., (2012) 12 SCC 180.

“...While cancelling bail under Section 439(2) of
the Code, the primary considerations which
weigh with the court are whether the accused is
likely to tamper with the evidence or interfere or
attempt to interfere with the due course of justice
or evade the due course of justice. But, that is
not all. The High Court or the Sessions Court can
cancel bail even in cases where the order
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granting bail suffers from serious infirmities
resulting in miscarriage of justice. If the court
granting  bail ignores relevant materials
indicating prima facie involvement of the
accused or takes into account irrelevant material,
which has no relevance to the question of grant
of bail to the accused, the High Court or the
Sessions Court would be justified in cancelling
the bail. Such orders are against the well
recognized principles underlying the power to
grant bail. Such orders are legally infirm and
vulnerable leading to miscarriage of justice and
absence of supervening circumstances such as
the propensity of the accused to tamper with the
evidence, to flee from justice, etc. would not
deter the court from cancelling the bail. The
High Court or the Sessions Court is bound to
cancel such bail orders particularly when they
are passed releasing accused involved in heinous
crimes because they ultimately result 1in
weakening the prosecution case and have adverse
impact on the society. Needless to say that
though the powers of this court are much wider,
this court is equally guided by the above
principles in the matter of grant or cancellation
of bail.

XXX

Taking an overall view of the matter, we are of
the opinion that in the interest of justice, the
impugned order granting bail to the accused
deserves to be quashed and a direction needs to
be given to the police to take the accused in
custody...”

As indicated by us in the beginning, prime consideration
before us is to protect the fair trial and ensure that justice is
done. This may happen only if the witnesses are able to depose
without fear, freely and truthfully and this Court is convinced
that in the present case, that can be ensured only if the
respondent is not enlarged on bail. This importance of fair trial
was emphasised in Panchanan Mishra v. Digambar Mishra &
ors., (2005) 3 SCC 143 while setting aside the order of the High
Court granting bail in the following terms:
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“We have given our careful consideration to the
rival submissions made by the counsel appearing
on either side. The object wunderlying the
cancellation of bail is to protect the fair trial and
secure justice being done to the society by
preventing the accused who is set at liberty by
the bail order from tampering with the evidence
in the heinous crime and if there is delay in such
a case the underlying object of cancellation of
bail practically loses all 1its purpose and
significance to the greatest prejudice and the
interest of the prosecution. It hardly requires to
be stated that once a person is released on bail in
serious criminal cases where the punishment is
quite stringent and deterrent, the accused in
order to get away from the clutches of the same
indulge in various activities like tampering with
the prosecution witnesses, threatening the family
members of the deceased victim and also create
problems of law and order situation.”

Such sentiments were expressed much earlier as well by the
Court in Talab Haji Hussain v. Madhukar Purshottam Mondkar
& ors., 1958 SCR 1226 in the following manner:

“There can be no more important requirement of
the ends of justice than the wuninterrupted
progress of a fair trial; and it is for the
continuance of such a fair trial that the inherent
powers of the High Courts are sought to be
invoked by the prosecution in cases where it is
alleged that accused persons, either by suborning
or intimidating witnesses, are obstructing the
smooth progress of a fair trial. Similarly, if an
accused person who is released on bail jumps
bail and attempts to run to a foreign country to
escape the trial, that again would be a case where
the exercise of the inherent power would be
justified in order to compel the accused to submit
to a fair trial and not to escape its consequences
by taking advantage of the fact that he has been
released on bail and by absconding to another
country. In other words, if the conduct of the
accused person subsequent to his release on bail
puts in jeopardy the progress of a fair trial itself
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and if there is no other remedy which can be
effectively used against the accused person, in
such a case the inherent power of the High Court
can be legitimately invoked...”

We are conscious of the fact that the respondent is only an
under—trial and his liberty is also a relevant consideration.
However, equally important consideration is the interest of the
society and fair trail of the case. Thus, undoubtedly the courts
have to adopt a liberal approach while considering bail
applications of accused persons. However, in a given case, if it is
found that there is a possibility of interdicting fair trial by the
accused if released on bail, this public interest of fair trial would
outweigh the personal interest of the accused while undertaking
the task of balancing the liberty of the accused on the one hand
and interest of the society to have a fair trial on the other hand.
When the witnesses are not able to depose correctly in the court
of law, it results in low rate of conviction and many times even
hardened criminals escape the conviction. It shakes public
confidence in the criminal justice delivery system. It is this need
for larger public interest to ensure that criminal justice delivery
system works efficiently, smoothly and in a fair manner that has
to be given prime importance in such situations. After all, if
there is a threat to fair trial because of intimidation of witnesses
etc., that would happen because of wrongdoing of the accused
himself, and the consequences thereof, he has to suffer. This is
so beautifully captured by this Court in Masroor v. State of
Uttar Pradesh & anr., (2009) 14 SCC 286 in the following
words:

“There is no denying the fact that the liberty of
an individual is precious and is to be zealously
protected by the courts. Nonetheless, such a
protection cannot be absolute in every situation.
The valuable right of liberty of an individual and
the interest of the society in general has to be
balanced. Liberty of a person accused of an
offence would depend upon the exigencies of the
case. It is possible that in a given situation, the
collective interest of the community may
outweigh the right of personal liberty of the
individual concerned. In this context, the
following observations of this Court in Shahzad
Hasan Khan v. Ishtiag Hasan Khan, (1987) 2
SCC 684 are quite apposite:
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(13

. Liberty is to be secured through process of
law, which is administered keeping in mind the
interests of the accused, the near and dear of the
victim who lost his life and who feel helpless
and believe that there is no justice in the world
as also the collective interest of the community
so that parties do not lose faith in the institution
and indulge in private retribution.””

This very aspect of balancing of two interests has again been
discussed lucidly in Neeru Yadav v. State of Uttar Pradesh &
anr., (2014) 16 SCC 598 in the following words:

“The issue that is presented before us is whether
this Court can annul the order passed by the High
Court and curtail the liberty of the second
respondent? We are not oblivious of the fact that
liberty is a priceless treasure for a human being.
It is founded on the bedrock of the constitutional
right and accentuated further on the human rights
principle. It is basically a natural right. In fact,
some regard it as the grammar of life. No one
would like to lose his liberty or barter it for all
the wealth of the world. People from centuries
have fought for liberty, for absence of liberty
causes sense of emptiness. The sanctity of liberty
is the fulcrum of any civilised society. It is a
cardinal value on which the civilization rests. It
cannot be allowed to be paralysed and
immobilised. Deprivation of liberty of a person
has enormous impact on his mind as well as
body. A democratic body polity which is wedded
to the rule of law, anxiously guards liberty. But,
a pregnant and significant one, the liberty of an
individual 1is not absolute. Society by its
collective wisdom through process of law can
withdraw the liberty that it has sanctioned to an
individual when an individual becomes a danger
to the collective and to the societal order. Accent
on individual liberty cannot be pyramided to that
extent which would bring chaos and anarchy to a
society. A society expects responsibility and
accountability from its members, and it desires
that the citizens should obey the law, respecting
it as a cherished social norm. No individual can
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make an attempt to create a concavity in the stem
of social stream. It is impermissible. Therefore,
when an individual behaves in a disharmonious
manner ushering in disorderly things which the
society disapproves, the legal consequences are
bound to follow. At that stage, the court has a
duty. It cannot abandon its sacrosanct obligation
and pass an order at its own whim or caprice. It
has to be guided by the established parameters of
law.

Coming to the case at hand, it is found that when
a stand was taken that the second respondent was
a history-sheeter, it was imperative on the part of
the High Court to scrutinise every aspect and not
capriciously record that the second respondent is
entitled to be admitted to bail on the ground of
parity. It can be stated with absolute certitude
that it was not a case of parity and, therefore, the
impugned order [Mitthan Yadav v. State of U.P.,
Criminal Misc. Bail Application No. 31078 of
2014, decided on 22-9-2014 (All)] clearly
exposes the non—application of mind. That apart,
as a matter of fact it has been brought on record
that the second respondent has been charge—
sheeted in respect of number of other heinous
offences. The High Court has failed to take note
of the same. Therefore, the order has to pave the
path of extinction, for its approval by this Court
would tantamount to travesty of justice, and
accordingly we set it aside.”

No doubt, the prosecutrix has already been examined.
However, few other material witnesses, including father and
sister of the prosecutrix, have yet to be examined. As per the
records, threats were extended to the prosecutrix as well as her
family members. Therefore, we feel that the High Court should
not have granted bail to the respondent ignoring all the material
and substantial aspects pointed out by us, which were the
relevant considerations.

For the foregoing reasons, we allow this appeal thereby
setting aside the order of the High Court. In case the respondent
i1s already released, he shall surrender and/or taken into custody
forthwith. In case he is still in jail, he will continue to remain in
jail as a consequence of this judgment.

[ J
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5. POINT INVOLVED

Sections 35 of Protection of Children from
Sexual Offences Act, 2012.

Speedy trial — Many cases pending at
evidence stage beyond one year — Section
35 (2) and intent of the legislature
mandates completion of trial “as far as
possible” within one year — Directions
issued.

Parties - Alakh Alok Shrivastava v. Union of India
and ors

Reported in - AIR 2018 SC 2440

Keeping in view the protection of the children and the
statutory scheme conceived under the POCSO Act, it 1is
necessary to issue certain directions so that the legislative intent
and the purpose are actually fructified at the ground level and it
becomes possible to bridge the gap between the legislation
remaining a mere parchment or blueprint of social change and its
practice or implementation in true essence and spirit is achieved.

Mr. Srivastava has provided us a chart relating to the cases
pending under the POCSO Act in all States except Andhra
Pradesh, Telangana, Rajasthan and Jammu and Kashmir in
respect of which the data is not available. We may take the
example of two States, namely, Madhya Pradesh and Uttar
Pradesh. The pendency of such cases in the State of Uttar
Pradesh is approximately 30884 and in the State of Madhya
Pradesh, approximately 10117.

It is submitted by Mr. Srivastava that in both the States, the cases
are pending at the evidence stage beyond one year. We are absolutely
conscious that Section 35 (2) of the Act says “as far as possible”. Be that
as it may, regard being had to the spirit of the Act, we think it appropriate
to issue the following directions:-
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The High Courts shall ensure that the cases registered
under the POCSO Act are tried and disposed of by the
Special Courts and the presiding officers of the said
Courts are sensitized in the matters of child protection

and psychological response.

(11) The Special Courts, as conceived, be established, if not

already done, and be assigned the responsibility to deal
with the cases under the POCSO Act.

(111)The instructions should be issued to the Special

Courts to fast track the cases by not granting
unnecessary adjournments and following

the procedure laid down in the POCSO Act and thus
complete the trial in a time-bound manner or within a

specific time frame under the Act.

(iv)The Chief Justices of the High Courts are requested

(v)

to constitute a Committee of three Judges to regulate
and monitor the progress of the trials under the
POCSO Act. The High Courts where three Judges are
not available the Chief Justices of the said courts
shall constitute one Judge Committee.

The Director General of Police or the officer of
equivalent rank of the States shall constitute a
Special Task Force which shall ensure that the
investigation is properly conducted and witnesses are

produced on the dates fixed before the trial Courts.

(vi)Adequate steps shall be taken by the High Courts to

provide child friendly atmosphere in the Special
Courts keeping in view the provisions of the POCSO
Act so that the spirit of the Act is observed.
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POINT INVOLVED

Sections 8, 10 & 33 of Protection of
Children from Sexual Offences Act, 2012,
Sections 3 & 118 of the Evidence Act.

(1) Evidence of prosecutrix — Child
witness of 12 years of age — Truthfulness
and verasity — Prosecutrix explained the
reprobate conduct of accused (her father)
about rubbing his genitals against her anus
— This statement remained constant and
unwavering during trial — No allegation of
penetrative assault, hence, absence of
injury is irrelevant — Nature of the act itself
excludes the possibility of other witnesses
— Prosecutrix had no reason to falsely
implicate accused — Non-cordial relation
between mother of prosecutrix and accused
cannot lead to presumption of tutoring —
Statement of prosecutrix found to be
trustworthy.

(i1) Identity of victim — POCSO cases —
It is the duty of Special Court to ensure that
identity of child is not disclosed during the
course of investigation or trial — Objectives
of the provision, explained — Duties of
different stakeholders also explained.

— Subash Chandra Rai v. State of Sikkim

Reported in - 2018 CriLLJ 3146 (Sikkim)

What emanates from the evidence on record is that apart

from the victim, P.W.3 there is no other witness to the sexual
assault committed on her. The witness has categorically deposed
that when she, her mother and the Appellant were living in
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Tumin, East Sikkim, the Appellant used to come to her bed,
disrobe her and rub his genital on her anus. On his repeating the
act several times, she informed her mother, P.W.4 of it, who
asked the victim to sleep with her in the Kitchen. The Appellant
however was prone to enter the Kitchen during the night and
commit the same offence, besides he also showed her videos of
naked boys and girls which were stored in his mobile. After they
shifted to Mangan, North Sikkim, he continued with the offence,
but her mother remained helpless despite knowledge of the
perverse acts as she herself used to be physically assaulted by
the Appellant. A careful perusal of the cross-examination which
the victim was subjected to would reveal that no questions were
put to the victim to contradict her evidence pertaining to the act
of sexual assault on her. Thus, her evidence regarding the sexual
act committed on her by the Appellant remained uncontroverted.

I am not inclined to accept nor appreciate the argument of
Learned Counsel for the Appellant that the child was susceptible
to tutoring from her mother. The evidence of P.Ws 1, 5 and 6
reveal that besides the child disclosing the incidents of sexual
assault to them in the absence of P.W.4, she was resolute in her
stand that the Appellant had sexually assaulted her and described
the reprobate acts perpetrated on her by him. Merely because
P.W.4 was presumably not in a cordial relationship with her
husband did not mean that she would have made the victim a bait
to bail out of the marriage by accusing him of depraved and
degenerate acts. Such accusations could not have assured her of
an escape from her marriage without recourse to legal procedure.

The victim herein has no reason to implicate the Appellant
and it 1s but trite to mention that the nature of the act itself
would ensure exclusion of other witnesses.

X X X

In the instant matter, I have to note that the Learned Trial
Court has been largely circumspect with regard to the identity of
the victim during the trial. However, it would be worthwhile to
indicate here that Section 33(7) of the POCSO Act enjoins upon
the Special Court to ensure that the identity of the child is not
disclosed at any time during the course of investigation or trial.
The Explanation to the Section elucidates that the identity of the
child includes the identity of the child’s family, school,
relatives, neighbourhood or any other information by which the
identity of the child may be revealed. There are a few slip-ups in
this regard in the Order of the Learned Trial Court dated
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30.08.2016 and the impugned Judgment. Besides ensuring that
the Court does not disclose the child’s identity, the Learned
Special Court is also vested with the responsibility of ensuring
that this does not occur during the investigation. In this context,
it 1s for the Learned Special Court to devise methods for such
steps. One would find on perusal of the Charge-sheet that the
name of the victim, her address and detail of school has been
revealed therein flagrantly by the Investigating Agency throwing
caution and the mandate of the Statute to the winds. The
provisions in law which seek to protect the identity of the child
are for the purpose of sheltering her from curiosity and prying
eyes which could further traumatize her psychologically creating
insecurity and apprehension in the victim’s mind. It is also an
effort, inter alia, to protect her future, to prevent her from being
tracked, identified and for warding off unwanted attention and to
prevent repetition of such offences on her on the assumption that
she is easy prey. The Investigating Agency for their part should
ensure that the identity of the victim is protected and not
disclosed during investigation or in the Charge-Sheet. A separate
File may perhaps be maintained in utmost confidence, for
reference, if so required. Statutes have been enacted to protect
children of crimes of which the Juvenile Justice (Care and
Protection of Children) Act, 2015 (for short “Juvenile Justice
Act”) and POCSO Act are of special relevance. These Acts
impose an obligation not only on the Court and the Police, but
also the Media and Society at large to protect children from the
exponentially increasing sexual offences against children and to
the best of their ability to take steps for prevention of such
sexual exploitation of children.

*7. POINT INVOLVED
Sections 3 & 4 of Protection of Children
from Sexual Offences Act, 2012, Sections
3 of the Evidence Act and Section 302 of

IPC.
(1) Appreciation of  circumstantial
evidence — Last seen circumstance of

victim aged 8 years going with the accused
— Later body of the victim recovered with
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fatal injuries on various parts of the body —
No explanation of the accused as to when
they parted company — Such silence leads
to adverse inference — Conviction under
Section 302 upheld.

(11) Appreciation of evidence — Charge
of penetrative sexual assault — No direct
evidence — Post-mortem report revealed
injury on body parts but not on the genital
organs — Genital organs found to be normal
— No sign of sperm ejaculation near genital
organs — Absence of evidence of
penetration — Conviction under the POCSO
Act set-aside.

(111) Death penalty — Motive of the crime,
not on record — Accused was young at the
time of offence — Absence of extreme
brutality — State failed to show that there is
no possibility of reform or rehabilitation —
Capital punishment commuted to life
imprisonment.

Parties - Prahlad v. State of Rajasthan

Reported in — 2018 (4) Crimes 372 (SC)

8. POINT INVOLVED
Sections 2, (1) (d) & 27 of Protection of
Children from Sexual Offences Act, 2012.
(1)  Child — Whether Section 2 (1)(d) of
the POCSO Act that defines “child” to
mean any person below the age of 18 years,
engulfs and embraces, in its connotative

29

expanse, ‘“mental age” of a person
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irrespective of his or her biological age?
Held, No — Purpose of POCSO Act is to
treat minors as a class by itself and treat
them separately so that no sexual offence is
committed against them — This Act
categorically makes a distinction between a
child and an adult — To include mental
competence of a victim or mental
retardation as a factor willtantamount to
incorporating certain words to definition —
This is not within the sphere of Courts.
(i1) Medical examination of child — Held,
is mandatory whether POCSO Act is
mentioned in FIR or not.
(i11) Interpretation of statutes — Purposive
interpretation — POCSO Act is a benevolent
beneficial legislation — Provisions must be
construed to help in carrying out the
beneficient purpose of the Act and should
not unduly expand the scope of a provision.
Parties - Ms. Eera Through Dr. Manjula Krippendorf

V.
State (Govt. of NCT of Delhi) and another

Reported in - 2018 (2) Crimes 99 (SC)

On that basis, an argument has been structured to treat the mental age
of an adult within the ambit and sweep of the term “age” that pertains to
age under the POCSO Act. In this regard, I am obligated to say what has
been provided in the IPC is on a different base and foundation. Such a
provision does treat the child differently and carves out the nature of
offence in respect of an insane person or person of unsound mind. There
is a prescription by the statute. Learned counsel would impress upon us
that I can adopt the said prescription and apply it to dictionary clause of
POCSO Act so that mental age is considered within the definition of the
term “age”. I am not inclined to accept the said submission.
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In this regard, it is worthy to note that the legislature despite
having the intent in its Statement of Objects and Reasons and the
long Preamble to the POCSO Act, has thought it wise to define
the term “age” which does not only mention a child but adds the
words “below the age of 18 years”. Had the word “child” alone
been mentioned in the Act, the scope of interpretation by the
Courts could have been in a different realm and the Court might
have deliberated on a larger canvass. It is not so.

The purpose of POCSO Act is to treat the minors as a class
by itself and treat them separately so that no offence 1is
committed against them as regards sexual assault, sexual
harassment and sexual abuse. The sanguine purpose is to
safeguard the interest and well being of the children at every
stage of judicial proceeding. It provides for a child friendly
procedure. It categorically makes a distinction between a child
and an adult. On a reading of the POCSO Act, it is clear to us
that it is gender neutral. In such a situation, to include the
perception of mental competence of a victim or mental
retardation as a factor will really tantamount to causing violence
to the legislation by incorporating a certain words to the
definition. By saying “age” would cover “mental age” has the
potential to create immense anomalous situations without there
being any guidelines or statutory provisions. Needless to say,
they are within the sphere of legislature. To elaborate, an
addition of the word “mental” by taking recourse to
interpretative process does not come within the purposive
interpretation as far as the POCSO Act is concerned.

X X X

Section 27 stipulates that medical examination of a child in
respect of whom any offence has been committed under the Act
is to be conducted in accordance with Section 164A of the CrPC.
It is also significant to note that the said examination has to be
done notwithstanding an FIR or complaint has not been
registered for the offences under the POCSO Act. I shall refer to
Section 164A CrPC at a later stage. Section 28 of the POCSO
Act deals with Special Courts. Section 31 provides that the CrPC
shall apply to the proceedings before a Special Court. Section 32
requires the State Government to appoint a Special Public
Prosecutor for every Special Court for conducting the cases
under the provisions of the POCSO Act. Chapter VIII deals with
the procedure and powers of the Special Courts and recording of
evidence. Section 35 provides for a period for recording of
evidence of child and disposal of case. Section 36 stipulates that



28

child should not see the accused at the time of testifying. The
said provision protects the child and casts an obligation on the
Special Court to see that the child, in no way, is exposed to the
accused at the time of recording of evidence. Recording of the
statement of a child is through video conferencing or by utilizing
single visibility mirrors or curtains or any other device 1is
permissible. This provision has its own sanctity. Section 37 deals
with trials to be conducted in camera and Section 38 provides
assistance of an interpreter or expert while recording evidence of
a child. Section 42A lays the postulate that POCSO Act is not in
derogation of the provisions of any other law.

*9, POINT INVOLVED

Sections 7 & 8 of Protection of Children
from Sexual Offences Act, 2012 & Section
354 & 354A of IPC,

Accused had caught hold of victim girl’s
hand in public place, saying her that he
loves her and wants to marry — Neither
amounts to sexual harassment as required
under Section 354A nor sexual assault as
required under Section 7 of POCSO Act —
Only constitutes outraging the modesty of
the victim girl, punishable under Section
354 of IPC, simpliciter.

Parties - Vasudev @ Kallu v. State of M.P.
Reported in - 2018 (1) ANJ (MP) 54

*10. POINT INVOLVED
Sections 3, 5, 7, 9, 18 and 29 of Protection
of Children from Sexual Offences Act,
2012 and Section 302, 354, 376, 450 and
511 of IPC, Section 161, 173(2) and 193 of
Criminal Procedure Code, 1973
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Cognizance of offence under POCSO Act
by Special Judge — Charge Sheet filed
before the Special Judge under Section 173
(2) of the Cr.P.C. against the
accused/respondent for the offence
punishable under Sections 302, 511, 450
and 354 of IPC and Section 18 of the
Protection of Children from Sexual
Offences Act, 2012 — The Special Judge
returned the charge sheet to the
Investigating Officer for being presented to
the competent Court on the premise that
there are no grounds for presuming that the
accused/respondent has committed any
offence punishable under the Act of 2012
as no admissible material on record was
available to prima facie indicate that a
sexual assault or any attempt to commit a
sexual offence was made upon the
deceased before her death - On
consideration of facts held, the Special
Judge erred in returning the final report to
the SHO for being presented before the
Magistrate — Further held, all the aforesaid
factors could have been considered at the
stage of framing of charge after giving the
prosecution and the accused an opportunity
of being heard — Impugned order set aside.

State of Madhya Pradesh v. Gangaram
Ahirwar

Reported in - 2016 Law Suit (MP) 1248
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11. POINT INVOLVED

Section 376(2) of IPC, Sections 5 & 6 of
Protection of Children from Sexual
Offences Act, 2012 and Section 354 of
Criminal Procedure Code, 1973.

(1) Death sentence —  Mitigating
circumstances — No previous criminal
antecedent, tender age (19 years) at
commission of crime, good jail conduct are
mitigating circumstances which should be
considered while awarding death sentence.
(i1) Death sentence — Accused convicted
under Section 376 (2) IPC read with
Section 5 read with Section 6 POCSO Act
and Section 302 IPC for committing rape
and murder of 7%2 year old girl — He was
awarded death sentence by trial Court
which was affirmed by the High Court —
Considering  the above  mitigating
circumstances, his death sentence was
commuted to life imprisonment.

Parties - Vijay Raikwar v. State of M.P.

Reported in - 2019 (2) Crimes 36 (SC)

Now, so far as the request and the prayer made on behalf of
the accused to commute the death sentence to life imprisonment
is concerned, having heard the learned counsel appearing on
behalf of the accused on the question of death sentence imposed
by the learned Sessions Court, confirmed by the High Court and
considering the totality and circumstances of the case and the
decisions of this Court in Bachan Singh v. State of Punjab,
(1980) 2 SCC 684 and Shyam Singh v. State of M.P., (2017) 11
SCC 265, we are of the opinion that the present case does not
fall within the category of “rarest of rare case” warranting death
penalty. We have considered each of the circumstance and the
crime as well as the facts leading to the commission of the crime
by the accused. Though, we acknowledge the gravity of the



31

offence, we are unable to satisfy ourselves that this case would
fall in the category of “rarest of rare cases” warranting the death
sentence. The offence committed, undoubtedly, can be said to be
brutal, but does not warrant death sentence. It is required to be
noted that the accused was not a previous convict or a
professional killer. At the time of commission of offence, he was
19 years of age. His jail conduct also reported to be good.
Considering the aforesaid mitigating circumstances and
considering the aforesaid decisions of this Court, we think that it
will be in the interest of justice to commute the death sentence to

life imprisonment.
[ ]

12. POINT INVOLVED

Section 376(A), 302 and 201 of IPC,
Sections 5(1) and (m) r/w/s 6 of Protection
of Children from Sexual Offences Act,
2012 and Section 354 of Criminal
Procedure Code, 1973.

Rape and murder — Life imprisonment is a
rule — Death penalty is an exception —
Death sentence must be imposed only when
life imprisonment appears to be an
altogether  inappropriate  punishment,
having regard to the relevant facts and
circumstances of the crime.

Parties - Sachin Kumar Singhraha v. State of
Madhya Pradesh

Reported in - 2019 (1) Crimes 278 (SC) (Three Judge Bench)

In our considered opinion, the Courts may not have been justified
in imposing the death sentence on the accused/appellant.

As has been well settled, life imprisonment is the rule to which
the death penalty is the exception. The death sentence must be
imposed only when life imprisonment appears to be an altogether

inappropriate punishment, having regard to the relevant facts and
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circumstances of the crime. As held by this Court in the case of
Santosh Kumar Singh v. State through C.B.1., (2010) 9 SCC 747,
sentencing is a difficult task and often vexes the mind of the Court,
but where the option is between life imprisonment and a death
sentence, if the Court itself feels some difficulty in awarding one or
the other, it is only appropriate that the lesser punishment be
awarded.

We have considered the aggravating and mitigating
circumstances for the imposition of the death sentence on the
accused/appellant. He has committed a heinous offence in a
premeditated manner, as is indicated by the false pretext given to
PW4 to gain custody of the victim. He not only abused the faith
reposed in him by PW4, but also exploited the innocence and
helplessness of a child as young as five years of age. At the same
time, we are not convinced that the probability of reform of the
accused/appellant is low, in the absence of prior offending history
and keeping in mind his overall conduct.

Therefore, with regard to the totality of the facts and
circumstances of the case, we are of the opinion that the crime in
question may not fall under the category of cases where the death
sentence is necessarily to be imposed. However, keeping in mind the
aggravating circumstances of the crime as recounted above, we feel
that the sentence of life imprisonment simpliciter would be grossly
inadequate in the instant case. In this respect, we would like to refer
to our observations in the recent decision dated 19.02.2019 in
Parsuram v. State of M.P. (Criminal Appeal Nos. 314-315 of 2013)
on the aspect of non-permissible sentencing:

“As laid down by this Court in Swamy
Shraddananda (2) v. State of Karnataka, (2008) 13
SCC 767, and subsequently affirmed by the
Constitution Bench of this Court in Union of India
v. V. Sriharan, (2016) 7 SCCI, this Court may
validly substitute the death penalty by imprisonment
for a term exceeding 14 years, and put such sentence
beyond remission. Such sentences have been

awarded by this Court on several occasions, and we
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may fruitfully refer to some
of these decisions by way of illustrations. In Sebastian alias
Chevithiyan v. State of Kerala, (2010) 1 SCC 58, a case
concerning the rape and murder of a 2 year-old girl, this
Court modified the sentence of death to imprisonment for
the rest of the appellant’s life. In Raj Kumar v. State of
Madhya Pradesh, (2014) 5 SCC 353, a case concerning the
rape and murder of a 14 year-old girl, this Court directed
the appellant therein to serve a minimum of 35 years in jail
without remission. In Selvam v. State, (2014) 12 SCC 274,
this Court imposed a sentence of 30 years in jail without
remission, in a case concerning the rape of a 9-year-old girl.
In Tattu Lodhi v. State of Madhya Pradesh, (2016) 9 SCC
675, where the accused was found guilty of committing the
murder of a minor girl aged 7 years, the Court imposed the
sentence of imprisonment for life with a direction not to
release the accused from prison till he completed the period
of 25 years of imprisonment.”

In the matter on hand as well, we deem it proper to impose a
sentence of life imprisonment with a minimum of 25 years’
imprisonment (without remission). The imprisonment of about four
years as already undergone by the accused/appellant shall be set off.
We have arrived at this conclusion after giving due consideration to
the age of the accused/appellant, which is currently around 38 to 40

years.

13. POINT INVOLVED
Sections 5 (J) (i1) and 6 of Protection of
Children from Sexual Offences Act, 2012
*Age of prosecutrix; determination of —
Date of birth in certificate issued after 15
months of birth — Same age was recorded
in School Admission Register which was
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proved by Head Master — Age described
therein held to be reliable.

*Birth certificate — Proof — Challenged on
the basis of absence of examination of
Registrar — Public document — Admitted
without formal proof — Absence of
objection at the time of admissibility —
Precluded from objecting about the
probative value later.

*Delay in FIR — Delay of six months —
Prosecutrix did not tell about pregnancy —
Mortification, apprehension of informing
and fear of reprisal — Sufficient explanation
of delay — Not fatal.

* Presumption of culpable mental state —
Must be rebutted beyond reasonable doubt

Parties — Lakhi Ram Takbi v. State of Sikkim
Reported in - 2019 Cril.J 2667

Now to address the first doubt raised by learned Counsel for the
Appellant, that Exhibit 2, the Birth Certificate prepared by the
Registrar of Births and Deaths, Health and Family Welfare
Department, Government of Sikkim was prepared ante litem motam
and was therefore suspicious. On perusing Exhibit 2 it is revealed
that it is the original Birth Certificate issued in the name of the
victim by the Registrar, Births and Deaths, Health and Family
Welfare Department, Government of Sikkim where the victim’s date
of birth is entered as 21.12.1996. The date of registration has been
recorded as 24.03.1998. It is undoubtedly prepared almost fifteen
months after the birth of the victim. Would this fact by itself make
the document unreliable? According to the Black’s Law Dictionary,
“ante litem motam” means “before the law suit started’’. The
principle would imply the meaning “before an action has been raised”
or “before a legal dispute arose,” at a time when the declarant had no
motive to lie. The principle on which this restriction is based is

succinctly stated in Halsbury’s Laws of England, 31d Edition and
Volume 15 at page 308 in these words;
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“To obviate bias the declarations are required to
have been made ante litem motam which means not
merely before the commencement of legal
proceedings but before even the existence of any
actual controversy concerning the subject-matter of
the declarations.”

While discussing this principle, the Hon’ble
Supreme Court in Murugan alias Settu v. State of
Tamil Nadu, AIR 1988 SC 1796 held as follows;

“23. In Mohd. Ikram Hussain v. State of U.P., AIR
1964 SC 1625 this Court had an occasion to examine
a similar issue and held as under:

“16. In the present case Kaniz Fatima was stated
to be under the age of 18. There were two
certified copies from school registers which
showed that on 20-06-1960 she was under 17
years of age. There [was] also the affidavit of
the father stating the date of her birth and the
statement of Kaniz Fatima to the police with
regard to her own age. These amounted to
evidence under the Evidence Act and the entries
in the school registers were made ante litem
motam. As against this the learned Judges
apparently held that Kaniz Fatima was over 18
years of age. They relied upon what was said to
have been mentioned in a report of the doctor
who examined Kaniz Fatima, .... The High
Court thus reached the conclusion about the
majority without any evidence before it in
support of it and in the face of direct evidence
against it.”
24. The documents made ante litem motam can be
relied upon safely, when such documents are
admissible under Section 35 of the Evidence Act,
1872. (Vide Umesh Chandra v. State of Rajasthan,
(1982) 2 SCC 202 and State of Bihar v. Radha
Krishna Singh, AIR 1983 SC 684)

25. This Court in Madan Mohan Singh v. Rajni
Kant, AIR 2010 SC 2933 considered a large number
of judgments including Brij Mohan Singh v. Priya
Brat Narain Sinha and others, AIR 1965 SC 282,
Birad Mal Singhvi v. Anand Purohit, 1988 AIR
1796, Updesh Kumar v. Prithvi Singh, AIR 2001 SC
703, State of Punjab v. Mohinder Singh, AIR 2005
SC 1868, Vishnu v. State of Maharashtra, AIR
2006 SC 508 and Satpal Singh v. State of Haryana,
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(2010) 8 SCC 714 and came to the conclusion that
while considering such an issue and documents
admissible under Section 35 of the Evidence Act,
the court has a right to examine the probative value
of the contents of the document. The authenticity of
entries may also depend on whose information such
entry stood recorded and what was his source of
information, meaning thereby, that such document
may also require corroboration in some cases.

The ratio (supra) establishes two points (i) that
documents made ante litem motam can be safely
relied upon when such documents are admissible
under Section 35 of the Indian Evidence Act, 1872
(for short “Evidence Act”), and (ii) that the Court
has the right to examine the probative value of a
document admissible even under Section 35 of the
same Act if it so requires. Exhibit 2 was prepared in
1998 while the FIR came to be lodged in 2014, thus
it cannot be said that Exhibit 2 was prepared with a
prior motive to distort the truth, consideration being
taken of the age of the document and the date when
the FIR was filed.

The next contention flagged by learned Counsel for the Appellant
was that the contents and signature on Exhibit 2 the Birth Certificate
remained unproved in the absence of examination of witnesses by the
prosecution. While addressing this issue it would be pertinent to
recapitulate the provisions of Sections 35 and Section 74 of the
Evidence Act which are furnished here in below for easy reference;

“35. Relevancy of entry in public [record or an
electronic record] made in performance of duty. -
An entry in any public or other official book,
register or [record or an electronic record], stating a
fact in issue or relevant fact, and made by a public
servant in the discharge of his official duty, or by
any other person in performance of a duty specially
enjoined by the law of the country in which such
book, register, or [record or an electronic record] is
kept, is itself a relevant fact.”

“74. Public documents.-The following documents
are public documents:-

(1) Documents forming the acts, or records of the
acts —

(i) of the sovereign authority,
(i1) of official bodies and tribunals, and
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(iii) of public officers, legislative, judicial and
executive, [of any part of India or of the
Commonwealth], or of a foreign country;

(2) Public records kept [in any State] of private
documents.”

The seizure of the Birth Certificate Exhibit 2
has been established by P.W.2. Exhibit 2 fulfils
the requirements of both Section 35 and Section
74 of the Evidence Act. No doubts were raised
about the authenticity of Exhibit 2 by way of
cross-examination of witnesses before the
learned trial Court. Therefore, can this question
be brought up before the Appellate Court. In
Murugan alias Settu (supra) the Hon’ble
Supreme Court further held as follows:

“26. In the instant case, in the birth
certificate issued by the Municipality, the
birth was shown to be as on 30-3-1984;
registration was made on 5-4-1984;
registration number has also been shown;
and names of the parents and their address
have correctly been mentioned. Thus, there
is no reason to doubt the veracity of the
said certificate. More so, the school
certificate has been issued by the
Headmaster on the basis of the entry made
in the school register which corroborates
the contents of the certificate of birth
issued by the Municipality. Both these
entries in the school register as well as in
the Municipality came much before the
criminal prosecution started and those
entries stand  fully supported and
corroborated by the evidence of Parimala
(PW15), the mother of the prosecutrix. She
had been cross-examined at length but
nothing could be elicited to doubt her
testimony. The defence put a suggestion to
her that she was talking about the age of
her younger daughter and not of Shankari
(PW 4), which she flatly denied. Her
deposition remained unshaken and is fully
reliable.”

In the present appeal, as already pointed out, no objection was
raised when the original Birth Certificate Exhibit 2 was admitted in
evidence nor any issue raised on its probative value and objection to
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the document is being heard in the Appellate Court for the first time.
Exhibit 2 for its part, a public document is admissible in evidence
and in the absence of objection it is assumed that the Appellant has
accepted its probative value.

X XX

Besides, Section 30 of the POCSO Act, 2012 provides for
presumption of culpable mental state and reads as follows:

“30. Presumption of culpable mental state.-

(1) In any prosecution for any offence under this Act
which requires a culpable mental state on the part of
the accused, the Special Court shall presume the
existence of such mental state but it shall be a
defence for the accused to prove the fact that he had
no such mental state with respect to the act charged
as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to
be proved only when the Special Court believes it to
exist beyond reasonable doubt and not merely when
its existence is established by a preponderance of
probability.”

It is evident from the provision delineated that the
absence of culpable mental state has to be
established beyond a reasonable doubt. It is also
relevant to point out that in the reverse burden of
proof as postulated in Section 30 (supra), it is not
preponderance of probability but “beyond reasonable
doubt,” thereby distinguishing it from rebuttable
presumption such as required under Section 304B of the
IPC, 1860, which is to the extent of existence of a
preponderance of probability. In Hiten Dalal P. Dalal v.
Bratindranath Banerjee, AIR 2001 SC 3897 the Hon’ble
Supreme Court while dealing with an appeal under
Section 138 of the Negotiable Instruments Act, 1881
(for short “N.I. Act, 1881) and considering the
words “shall presume” as appears in Sections 138
and 139 of the N.I. Act, 1881 held as follows:

“22. Because both Sections 138 and 139 require
that the Court “shall presume” the liability of
the drawer of the cheques for the amounts for
which the cheques are drawn, as noted in State
of Madras v. A. Vaidvanathalyer, 1958 CriL]
232, it is obligatory on the Court to raise this
presumption in every case where the factual
basis for the raising of the presumption had
been established. “It introduces an exception to
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the general rule as to the burden of proof in
criminal cases and shifts the onus on to the
accused”

(ibid). Such a presumption is a presumption of
law, as distinguished from a presumption of fact
which describes provisions by which the court
“may presume” a certain state of affairs.

Presumptions are rules of evidence and do not
conflict with the presumption of innocence,
because by the latter all that is meant is that the
prosecution is obliged to prove the case against
the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged
with the help of presumptions of law or fact
unless the accused adduces evidence showing
the reasonable possibility of the
non-existence of the presumed fact.

23. In other words, provided the facts required to form the
basis of a presumption of law exists, no discretion is left
with the Court but to draw the statutory conclusion, but this
does not preclude the person against whom the presumption
is drawn from rebutting it and proving the
CONETATY. ..euviiiretiieeire et et e e

2
....... In the case of a discretionary presumption the
presumption if drawn may be rebutted by an
explanation which “might reasonably be true and
which is consistent with the innocence” of the
accused. On the other hand in the case of a
mandatory presumption “the burden resting on the
accused person in such a case would not be as light
as it is where a presumption is raised under S. 114
of the Evidence Act and cannot be held to be
discharged merely by reason of the fact that the
explanation offered by the accused is reasonable and
probable. It must further be shown that the
explanation is a true one. The words ‘unless the
contrary is proved’ which occur in this provision
make it clear that the presumption has to be rebutted
by ‘proof’ and not by a bare explanation which is
merely plausible. A fact is said to be proved when
its existence is directly established or when upon the
material before it the Court finds its existence to be
so probable that a reasonable man would act on the
supposition that it exists. Unless, therefore, the
explanation is supported by proof, the presumption
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created by the provision cannot be said to be
rebutted. ...”

The ratio clears the air on the burden resting on the accused and
clarifies that where the statute so demands no discretion rests with
the Court, save to draw the statutory conclusion, while at the same
time allowing the accused to rebut the presumption, which under the
POCSO Act, 2012 demands it to be beyond a reasonable doubt.

*14. POINT INVOLVED

Section 376(2)(1) of IPC & Sections 4 of
Protection of Children from Sexual
Offences Act, 2012

Rape - Appreciation of evidence -—

Accused allegedly committed rape on
prosecutrix aged 8 years — Prosecutrix
deposing that on pretext of giving money,
accused raped her — Mother of prosecutrix
and other witness saw accused running
away from spot — Testimony of prosecutrix
corroborated by medical evidence as well
as FSL report — FSL report establishing
presence of human sperms on vaginal slide
and vaginal swab of prosecutrix — Injuries,
rupture of hymen and presence of human
sperms, clearly establishing that
prosecutrix was subjected to rape — Guilt of
accused established beyond reasonable
doubt — Conviction, proper.

Parties - Vimal v. State of Madhya Pradesh

Reported in

- 2019 CrilLJ 4785
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15. POINT INVOLVED

Sections S(M) & 6 (i) Rape and murder —
Subsequent conduct — Accused father
allegedly committed rape upon minor
daughter, murdered her and then hanged
her from ceiling for extracting revenge
from her mother — Accused did not want
autopsy of deceased to be conducted —
During investigation accused demolished
structure of room where incident took place
— Investigating Officer found debris of
demolished room — No reason given by
accused to demolish room in a hurry —
Room demolished with intent to destroy
cogent evidence — Actions of accused are
relevant to connect him with crime -
Conviction was held to be proper.

(i1) Rape and murder — Cause of death —
Doctor who conducted post-mortem clearly
opined that deceased died due to asphyxia
as result of hanging — Deceased had more
than ten abrasions, both large and small, on
several parts of her body, showing that just
before her death she was assaulted —
Injuries also found over private parts of
deceased including swellings, which
established that just before her death, rape
was committed with deceased — Deceased
was only six years old and such type of
injuries cannot be caused to her
accidentally — Deceased being of tender
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age could not have committed suicide due
to shame — Death of deceased proved to be
homicidal.

(i11) Rape and murder — Expert evidence —
DNA report — In FSL report of vaginal
slide and swab, anal slide and swab along
with clothes of deceased, human semen and
sperm were found — FSL report duly
corroborated by doctor who prepared it —
DNA samples of accused and victim taken
properly and kept in safe custody — When
all samples reached Laboratory, seals were
found to be intact — Genuineness of
samples cannot be doubted — DNA report
connecting accused with crime, reliable —
Conviction, proper.

(iv) Rape and murder — Plea of alibi —
Accused claimed that he was in his shop
and not at his house at the relevant time —
Testimony of elder daughter of accused,
not reliable to prove his alibi as she
admitted that at the time of incident, she
was doing household chores, hence not
aware if someone climbed up her house —
Another defence witness admitted that he
was not present with accused and could not
tell as to when he left his shop — Such type
of evidence not sufficient to establish plea
of alibi — Defence evidence not sufficient
to discard proof against accused -
Conviction, proper.

(v) Rape and murder of minor — Sentence —
Accused committed rape upon his minor
daughter and murdered her for extracting
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revenge from her mother — Aggravating
circumstances included extremely brutal,
diabolic and cruel act of accused, age of
deceased being six years, no provocation
by deceased due to dominating position of
accused and grievous injuries with respect
to sexual assault —  Mitigating
circumstances included lack of evidence
that accused had propensity of committing
further crimes causing continuous threat to
society, possibility of reformation and
rehabilitation of accused, accused not being
professional killer or having criminal
antecedent — Mitigating circumstances
outweigh aggravating circumstances -—
Instead of death penalty, accused sentenced
to undergo life imprisonment for a period
of 30 years.

Parties — Afjal Khan v. State of Madhya Pradesh
Reported in - 2019 CrLJ 5003 (DB)

It is a relevant issue, that what was the reason for the appellant to
demolish the room in such a hurry, where the incident took place. It is a matter
of investigation. Police may have got some clues about the possibility whether
the deceased herself committed suicide or not, what was the height of the
ceiling, whether it was possible for the deceased to climb on the heap of clothes
chabutra to reach the ceiling and hang herself. Therefore, it is indicative of the
fact that the room was demolished with intent to disappear the cogent evidence.
We cannot ignore such material circumstance helpful in establishing the
intention of the appellant to the place where offence was committed with the
deceased.

The testimony of Dr. Geeta Rani Gupta (PW-2) clearly indicates that

deceased died due to asphyxia as a result of hanging. The deceased had more
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than ten abrasions, of which some were large and some were small on several
parts of her body, which shows that just before her death she was assaulted due
to which she sustained those injuries. In addition to the aforesaid external
injuries, there were injuries over her private parts. Swelling and the injuries
were fresh which establish that just before her death, rape was committed with
her. Her postmortem report (Ex. P/2) duly establish the commission of
unnatural intercourse. Her anal part was badly affected. She was only six years
old. Such type of injuries cannot be caused to her accidentally nor it can be
imagined that she herself caused such type of injuries. We are not inclined to
accept the contentions of learned counsel for the appellant that a minor girl of
this age committed suicide due to shame. Her bodily injuries are sufficient to
disagree with the contention of learned counsel.

In FSL report (Ex. P/22) of the vaginal slide, vaginal swab, anal slide
and anal swab, clothes of the deceased (Article A) to (Article F) semen and
human sperm were found. On the dupatta and bed sheet (Article G) and
(Article H) particles of saliva were found, On the skirt (Article F), dupatta
(Article G) and bed sheet (Article H) human blood was found. On the bed sheet
(Article H) human blood of group-B was found. This FSL report is duly
corroborated by the testimony of Dr. Geeta Rani Gupta (PW-2). DNA Report
Ex.-P/25 established that the genetic marker Y chromosomes STR DNA taken
from the source of the deceased (Ex.F) matched with the Y chromosomes STR
DNA profile of of the appellant. Whereas, the DNA profile of other suspects
Devendra Yadav, Sunil Gavli and Rajat Rajput did not tally with the DNA
taken from the frock of the deceased.

We find that the DNA sample has been duly/properly and procedurally
taken and kept in safe custody. The procedures were rightly followed as
mentioned in (Ex. P/23), (P/24), (P/25). Learned counsel strongly contended to
create suspicion about the procedure for obtaining DNA sampling. It is
pertinent to note that during cross-examination of Investigating Officer Anil
Bajpai (PW-16) and expert Dr. Anil Kumar Singh (PW-18) and other

concerned police personnel, no question has been asked by the counsel for the
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appellant about the safe custody of the samples and the procedure adopted by
them. Such defence cannot be taken for the first time at this stage by the
learned Senior counsel for the appellant without showing any cogent evidence
to support the contention to create amaze. It was established by the prosecution
that when all the sample reached FSL Sagar and RFSL, Bhopal for DNA
profile test, they found that the seals were intact. No suggestion was made
during cross-examination of Experts from FSL and Police Officials that seals
of the package/containers were tampered with. Hence, in our view the
genuineness of samples could not be doubted. It cannot be ignored that
scientists are eminent persons and that the laboratory is an esteemed institution
in the country. Hence, the trial Court has rightly accepted the DNA report. In
case of Santosh Kumar Singh v. State, (2010) 9 SCC 747, the Hon’ble Apex
Court has held as under:

“It is significant that not a single question was put to
PW

Dr. Lalji Singh as to the accuracy of the
methodology or the procedure followed for the DNA
profiling. The trial court has referred to a large
number of textbooks and has given adverse findings
on the accuracy of the tests carried out in the present
case. We are unable to accept these conclusions as
the court has substituted its own opinion ignoring
the complexity of the issue on a highly technical
subject, more particularly as the questions raised by
the court had not been put to the expert witnesses. In
Bhagwan Das & anr. v. State of Rajasthan, AIR
1957 SC 589 it has been held that it would be a
dangerous doctrine to lay down that the report of an
expert witness could be brushed aside by making
reference to some text on that subject without such
text being put to the expert.”

Learned Senior Counsel for the appellant further contented that the trial
Court wrongly ignored the defence evidence which proves that without any
cogent evidence the appellant has wrongly convicted by the trial Court. The
defence witness Anay Khan (DW-1) daughter of the appellant, deposed that at

the time of the incident, the appellant was not present at their house. In the last
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line of the cross-examination, she admitted that now she was residing with her
grand-mother and not with her parents. From the memorandum of the
appellant, it shows that the appellant hated his wife because he suspect on her
character and due to this reason he committed crime with his own daughter-
prosecutrix. He also suspected that the prosecutrix was not his daughter.
Looking to the aforesaid circumstances it seems that Anay Khan (DW-1) has
given false evidence to save her father. Her testimony is not reliable. She also
admitted that at the time she was doing household chores, therefore, she would
not be aware if someone climbed up her house. Similarly, other defence
witnesses Emran (PW-2) admitted that he was not present with the appellant 24
hours. Neither he was aware as to when did the appellant left the shop, went
anywhere and when did he returned back to his shop. Such type of evidence is
not sufficient to establish the plea of alibi taken by the appellant.
In our opinion, the defence evidence is not sufficient to discard or disbelieve
the DNA report Exhibit-P/25 which is against the appellant. The learned
Trial Court rightly convicted the appellant under Sections 302, 201, 377,
376(2)(f), 376(2)(i) and 376(2)(n) of the IPC.

16. POINT INVOLVED
Section 42 -A of Protection of Children
from Sexual Offences Act, 2012

(i) Non-obstante clauses -
Interpretation — Where two
enactments contain  conflicting
non-obstante clauses, provision of
latter enactment will prevail over
the former.

(i)  Offences involving SC and ST
(Prevention of Atrocities) Act, 1989
as well as POCSO Act, 2012 -
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Special Court constitued under
which Act is competent to try such
offences? Held, Special Court
constituted under POCSO Act, 2012
shall conduct trial of such offences.

Parties - Pramod Yadav v. The State of Madhya
Pradesh & ors.

Reported in — Criminal Appeal No. 5189 of 2020 (unreported) (DB)

In case of conflict between two enactments having non-obstante clause,
apart from object and purpose for which the Act has been enacted, the latter
enactment shall prevail over the provisions of the former Act.

The trial of a case instituted under the provisions of two special Acts viz.
Atrocities Act and POCSO Act, shall be conducted by the Special Courts
constitued under the POCSO Act.

17. POINT INVOLVED
Section 6 of Protection of Children from
Sexual Offences Act, 2012
(i) Sexual offences — Age of prosecutrix —

Assessment of — Prosecutrix stated her age
to be 16 and corrected it to 13 in
deposition — She further stated that four
years ago her modesty was outraged by
accused when she was on her way to
school — No name of school was stated by
any witness nor any documentary
evidence such as school register was
produced to prove her age — Medical
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expert assessed her age to be 25 years —
Her cousin, aged 30 deposed that she was
6 years younger to him — Held, in absence
of any positive evidence with regard to the
age of prosecutrix on the date of
occurance, benefit of doubt has to be
given to accused.

(ii) Examination of accused — Failure to put
circumstances against accused in his
examination u/s 313 CrPC — Effect of —
Held, such circumstances must be
excluded from consideration by courts.

(iii) Delay in lodging FIR — Effect of — Sexual
offences — Prosecutrix and accused
belonged to different religions — Both were
known to each other — Letters exchanged
between them show that their love for
each other grew and matured over time —
Their physical relations were not sporadic
but, regular over the years — FIR was
lodged at an opportune time of seven days
prior to accused’s marriage with another
girl — All these facts raise serious doubt
about  truthfulness of allegations.
(iv) Consent to physical relationship -
Whether given under misconception of
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fact or fraudulent promise of marriage —
Determination of — Held, misconception of
fact u/s 90 IPC must be in proximity of
time of occurance — Prosecutrix and
accused were in love with each other, their
engagement ceremony  was also
performed, accused wanted to marry in
temple but family of prosecutrix insisted
for marriage in church — Marriage could
not be soleminized because of societal
reasons — Held, consent of prosecutrix was
a conscious and informed choice coupled
with positive action not to protest and
there is no fraudulent promise of
marriage.

Parties — Maheshwar Tigga v. State of Jharkhand
Reported in —(2020) 10 SCC 108 (Three Judge Bench)

The prosecutrix in her deposition dithered with regard to her age by
first stating she was sixteen years on the date of occurrence and then
corrected herself to state she was thirteen. Though she alleged that the
appellant outraged her modesty at the point of a knife while she was on
way to school, no name of the school has been disclosed either by the
prosecutrix or her parents PWs 5 and 6. If the prosecutrix was studying in
a school there is no explanation why proof of age was not furnished on
basis of documentary evidence such as school register, etc. PW 10, in
cross-examination assessed the age of the prosecutrix to be approximately

twenty-five years. PW 2, the cousin (brother) of the prosecutrix aged
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about 30 years deposed that she was six years younger to him. There is
thus wide variation in the evidence with regard to the age of the
prosecutrix. The Additional Judicial Commissioner held the prosecutrix
to be fourteen years of age applying the rule of the thumb on basis of the
age disclosed by her in deposition on 18-8-2001 as 20 years. In absence
of positive evidence being led by the prosecution with regard to the age
of the prosecutrix on the date of occurrence, the possibility of her being
above the age of eighteen years on the date cannot be ruled out. The
benefit of doubt, therefore, has to be given to the appellant.
X X X

It stands well settled that circumstances not put to an accused under
Section 313 CrPC cannot be used against him, and must be excluded
from consideration. In a criminal trial, the importance of the questions put
to an accused are basic to the principles of natural justice as it provides
him the opportunity not only to furnish his defence, but also to explain
the incriminating circumstances against him. A probable defence raised
by an accused is sufficient to rebut the accusation without the

requirement of proof beyond reasonable doubt.

X X X

The appellant belonged to the Scheduled Tribe while the
prosecutrix belonged to the Christian community. They professed
different religious beliefs in a traditional society. They both resided in the
same Village Basjadi and were known to each other. The nature and
manner of allegations, coupled with the letters exchanged between them,
marked as exhibits during the trial, make it apparent that their love for
each other grew and matured over a sufficient period of time. They were
both smitten by each other and passions of youth ruled over their minds

and emotions. The physical relations that followed was not isolated or
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sporadic in nature, but regular over the years. The prosecutrix had even
gone and resided in the house of the appellant. In our opinion, the delay
of four years in lodgement of the FIR, at an opportune time of seven days
prior to the appellant solemnising his marriage with another girl, on the
pretext of a promise to the prosecutrix raises serious doubts about the
truth and veracity of the allegations levelled by the prosecutrix. The entire
genesis of the case is in serious doubt in view of the admission of the
prosecutrix in cross-examination that no incident had occurred on 9-4-
1999.

The parents of the prosecutrix, PWs 5 and 6 both acknowledged
awareness of the relationship between appellant and the prosecutrix and
that they were informed after the first occurrence itself but offer no
explanation why they did not report the matter to the police immediately.
On the contrary, PW 5 acknowledges that the appellant insisted on
marrying in the Temple to which they were not agreeable and wanted the
marriage to be solemnised in the Church. They further acknowledged that
the appellant and the prosecutrix were in love with each other. Contrary
to the claim of the prosecutrix, PW 6 stated that the prosecutrix was
sexually assaulted in her own house.

The prosecutrix acknowledged that an engagement ceremony had
also been performed. She further deposed that the marriage between them
could not be solemnised because they belonged to different religions. She
was therefore conscious of this obstacle all along, even while she
continued to establish physical relations with the appellant. If the
appellant had married her, she would not have lodged the case. She
denied having written any letters to the appellant, contrary to the evidence
placed on record by the defence. The amorous language used by both in
the letters exchanged reflect that the appellant was serious about the

relationship desiring to culminate the same into marriage. But
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unfortunately for societal reasons, the marriage could not materialise as
they belonged to different communities.

The question for our consideration is whether the prosecutrix
consented to the physical relationship under any misconception of fact
with regard to the promise of marriage by the appellant or was her
consent based on a fraudulent misrepresentation of marriage which the
appellant never intended to keep since the very inception of the
relationship. If we reach the conclusion that he intentionally made a
fraudulent misrepresentation from the very inception and the prosecutrix
gave her consent on a misconception of fact, the offence of rape under
Section 375 IPC is clearly made out. It is not possible to hold in the
nature of evidence on record that the appellant obtained her consent at the
inception by putting her under any fear. Under Section 90 IPC a consent
given under fear of injury is not a consent in the eye of the law. In the
facts of the present case, we are not persuaded to accept the solitary
statement of the prosecutrix that at the time of the first alleged offence
her consent was obtained under fear of injury.

Under Section 90 IPC, a consent given under a misconception of fact is
no consent in the eye of the law. But the misconception of fact has to be
in proximity of time to the occurrence and cannot be spread over a period
of four years. It hardly needs any elaboration that the consent by the
appellant was a conscious and informed choice made by her after due
deliberation, it being spread over a long period of time coupled with a
conscious positive action not to protest. The prosecutrix in her letters to
the appellant also mentions that there would often be quarrels at her home
with her family members with regard to the relationship, and beatings
given to her.

The prosecutrix was herself aware of the obstacles in their relationship

because of different religious beliefs. An engagement ceremony was also
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held in the solemn belief that the societal obstacles would be overcome,
but unfortunately differences also arose whether the marriage was to
solemnised in the church or in a temple and ultimately failed. It is not
possible to hold on the evidence available that the appellant right from the
inception did not intend to marry the prosecutrix ever and had
fraudulently misrepresented only in order to establish physical relation
with her. The prosecutrix in her letters acknowledged that the appellant’s

family was always very nice to her.

18. POINT INVOLVED
Sections 7 & 8 of Protection of Children
from Sexual Offences Act, 2012 — Sexual
offences — Sole testimony — Conviction can
be based on the sole testimony of the
victim, if it i1s found to be reliable and
trustworthy.

Parties — Ganesan v. State Represented by its Inspector of
Police

Reported in — AIR 2020 SC 5019 (Three Judge Bench)
Relevant extracts from the judgment:

In the present case, the appellant accused has been convicted by the
learned trial Court for the offence under Section 7, punishable under Section 8
of the POCSO Act. We have gone through the entire judgment passed by the
learned trial Court as well as the relevant evidence on record, more particularly
the deposition of PW1-father of the victim, PW2-mother of the victim and
PW3-victim herself. It is true that PW2-mother of the victim has turned hostile.
However, PW3-victim has fully supported the case of the prosecution. She has

narrated in detail how the incident has taken place. She has been thoroughly



54

and fully cross-examined. We do not see any good reason not to rely upon the
deposition of PW3-victim. PW3 aged 15 years at the time of deposition is a
matured one. She is trustworthy and reliable. As per the settled proposition of
law, even there can be a conviction based on the sole testimony of the victim,

however, she must be found to be reliable and trustworthy.

19. POINT INVOLVED
Sections 300 Fourthly, 376 (2) and 376-A
of Indian Penal Code, 1860, Article 20 (1)
of Constitution of Indian and Section 6 of
Protection of Children from Sexual
Offences Act, 2012 —
(1) Rape and murder — Applicability of
Section 300 Fourthly in cases of rape
which involves death of victim — Held,
intention to cause death is not necessary to
attract section 300 Fourthly - Its
applicability depends upon the knowledge
that can be attributed to the accused — If the
callousness towards the result and the risk
taken is such that the knowledge 1is
attributable to accused that the act is likely
to cause death or such bodily injury as is
likely to cause death, Section 300 Fourthly
will get attracted.
(11) Rape and murder — Victim being
child aged 2Y2 years — Considering the age
of victim, accused must have known the
consequence that his sexual assault will
cause her death or such bodily injury as
was likely to cause her death — Held,
section 300 Fourthly is attracted.
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(111) Applicability of section 376 (2) and
376-A IPC as amended by 2013
Amendment Ordinance (from 03.03.2013
to 01.04.2013) and 2013 Amendment Act
which received Presidential assent on
02.04.2013 but came into force
retrospectively on 03.02.2013 - Held,
Section 376-A being identical in both
Ordinance and Act of 2013, it is applicable
from 03.02.2013 — However, section 376
(2) was amended by 2013 Amendment Act
to include “imprisonment for the remainder
of that person’s natural life” in “life
imprisonment”, which was not there till
02.04.2013 — Therefore, section 376(2) as
amendment by 2013 Amendment Act is not
applicable to offence committed between
03.02.2013 and 01.04.2013 being violative
of Article 20(1).

(iv) Death sentence — Imposition in cases
based on circumstantial evidence — Held,
not impermissible — The question of
sentence is not to be determined on the
basis of volume or character of evidence,
but with reference to any extenuating
circumstances which can be said to
mitigate the enormity of the crime — Where
death sentence is to be imposed on the
basis of circumstantial evidence, the same
must be of unimpeachable character and
leads to an exceptional case.

(v) Theory of ‘residual doubt” -
Applicability in India — Held, such theory
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does not have any place in cases based on
circumstantial evidence.

Parties - Shatrughna Baban Meshram v. State of
Maharashtra

Reported in - (2021) 1 SCC 596 (Three Judge Bench)

The guiding principles were summed up in State of M.P. v.

Ram Prasad, (1968) 2 SCR 522 to the effect that even if there be no
intention to cause death, “if there is such callousness towards the result
and the risk taken is such that it may be stated that the person knows that
the act is likely to cause death or such bodily injury as is likely to cause
death” clause Fourthly of Section 300 IPC will get attracted and that the
offender must be taken to have known that he was running the risk of
causing the death or such bodily injury as was likely to cause the death of
the victim.

Considering the age of the victim in the present case, the accused
must have known the consequence that his sexual assault on a child of 212
years would cause death or such bodily injury as was likely to cause her
death. The instant matter thus comes within the parameters of clause
Fourthly to Section 300 IPC.

X X X

If the abovementioned provisions of IPC are considered in three
compartments, that is to say,

(A) The situation obtaining before 3-2-2013;

(B) The situation in existence during 3-2-2013 to 2-4-2013; and,

(C) The situation obtaining after 2-4-2013;
following features emerge:

(1) The offence under Section 375, as is clear from the definition

of relevant provision in compartment (A), could be committed
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against a woman. The situation was sought to be changed and
made gender neutral in compartment (B). However, the earlier
position now stands restored as a result of provisions in
compartment (C).

(2) As a result of the Ordinance, the sentences for offences under
Sections 376 (1) and 376 (2) were retained in the same fashion.
However, a new provision in the form of Section 376-A was
incorporated under which, if while committing an offence
punishable under sub-section (1) or sub-section (2) of Section
376, a person “inflicts an injury which causes the death” of the
victim, the accused could be punished with rigorous
imprisonment for a term “which shall not be less than 20 years
but which may extend to imprisonment for life, which shall
mean the remainder of that person's natural life or with death”.
Thus, for the first time, death sentence could be imposed if a
fatal injury was caused during the commission of offence
under sub-section (1) or (2) of Section 376.

(3) Though the provisions of the Amendment Act restored the
original non gender-neutral position vis-a-vis the victim, it
made certain changes in sub-section (2) of Section 376. Now,
the punishment for the offence could be rigorous imprisonment
for not less than ten years which could extend to imprisonment
for life, “which shall mean imprisonment for the remainder of
that person's natural life”. It was, thus, statutorily made clear
that the imprisonment for life would mean till the last breath of
that person's natural life.

(4) Similarly, by virtue of the Amendment Act, for the offence
under Section 376-A, the punishment could not be less than 20

years which may extend to imprisonment for life which shall
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mean imprisonment for the remainder of that person's natural
life, or with death.

In the instant case, the offence was committed on 11-2-2013 when
the provisions of the Ordinance were in force. However, the Amendment
Act having been given retrospective effect from 3-2-2013, the question
arises whether imposition of life sentence for the offence under Section
376 (2) could “mean imprisonment for the remainder of that person's
natural life”.

In the present case, since the victim was about two-and-a-half years
of age at the time of incident and since it was the Ordinance which was
holding the field, going by the provisions of the Ordinance, clauses (f),
(h) and (1) of Section 376 (2) would get attracted. The comparable
provisions of Section 376 (2) as amended by the Amendment Act would
be, clauses (f), (i) and (m) respectively. As the substantive penal
provisions under clauses (f), (h) and (1) as inserted by the Ordinance and
clauses (f), (i) and (m) as inserted by the Amendment Act are identical,
no difficulty on that count is presented. But the sentence prescribed by
Section 376 (2) as amended by the Amendment Act, has now, for the first
time provided that the imprisonment for life “shall mean imprisonment
for the remainder of that person's natural life”. This provision comes with
retrospective effect and in a situation where such prescription was not
available on the statute when the offence was committed, the question
arises whether such ex-post facto prescription would be consistent with
the provisions of clause (1) of Article 20 of the Constitution.

An imposition of life sentence simpliciter does not put any
restraints on the power of the executive to grant remission and
commutation in exercise of its statutory power, subject of course to
Section 433-A of the Code. But, a statutory prescription that it “shall

mean the remainder of that person's life” will certainly restrain the



59

executive from exercising any such statutory power and to that extent the
provision concerned definitely prescribes a higher punishment ex-post
facto. In the process, the protection afforded by Article 20(1) of the
Constitution would stand negated. We must, therefore, declare that the
punishment under Section 376 (2) IPC in the present case cannot come
with stipulation that the life imprisonment “shall mean the remainder of
that person's life”. Similar prescription in Section 6 of the POCSO Act,
which came by way of amendment in 2019, would not be applicable and
the governing provision for punishment for the offence under the POcso
Act must be taken to be the pre-amendment position as noted

hereinabove.
XX X

The question of sentence must be determined not with reference to
the volume or character of the evidence on record but with reference to
the circumstances which mitigate the enormity of the crime and that the
nature of proof can have bearing upon the question of sentence and not
with the question of punishment.

It can therefore be summed up:

(1) It is not as if imposition of death penalty is impermissible to
be awarded in circumstantial evidence cases.

(2) If the circumstantial evidence is of an unimpeachable
character in establishing the guilt of the accused and leads to
an exceptional case or the evidence sufficiently convinces
the judicial mind that the option of a sentence lesser than
death penalty is foreclosed, the death penalty can be
imposed.

X X X
When it comes to cases based on circumstantial evidence in our

jurisprudence, the standard that is adopted in terms of law laid down by
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this Court as noticed in Sharad Birdhichand Sarda v. State of
Maharashtra, (1984) 4 SCC 116 and subsequent decisions is that the
circumstances must not only be individually proved or established, but
they must form a consistent chain, so conclusive as to rule out the
possibility of any other hypothesis except the guilt of the accused. On the
strength of these principles, the burden in such cases is already of a
greater magnitude. Once that burden is discharged, it is implicit that any
other hypothesis or the innocence of the accused, already stands ruled out
when the matter is taken up at the stage of sentence after returning the
finding of guilt. So, theoretically the concept or theory of “residual
doubt” does not have any place in a case based on circumstantial
evidence. As a matter of fact, the theory of residual doubt was never

accepted by the US Supreme Court as discussed earlier.

20. POINT INVOLVED

Sections 4 & 42 of Protection of Children
from Sexual Offences Act, 2012 - (1)
Determination of age — Where the birth
certificate from the school is available then,
the ossification test report cannot be looked
into.

(i1) Margin of error —There is no straight
jacket formula to the effect that in every case
the margin of error of two years has to be
taken in favour of the accused irrespective of
the surrounding circumstances — If the
surrounding circumstances indicate the
margin of error in favour of the prosecution
then there i1s no bar under the law in
considering the same against the accused.
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(i11) Consent of minor — The prosecutrix was
minor on the date of the incident, therefore,
under such circumstances, her consent is
immaterial.

(iv) Procuration of minor girl — If a minor
girl leaves her house on the enticement by
the accused then it cannot be said that the
prosecutrix has left her house on her own
volition — Held, that the appellant is guilty of
kidnapping the prosecutrix as well as guilty
of procuration of minor girl u/s 366A of
IPC.

(v) Sentence — For an offence committed
prior to POCSO Amendment Act, 2019, if
the appellant has been held guilty for the
offence p/u/s 376(1) of the IPC as well as for
the offence u/s 4 of POCSO Act, 2012, them
it was not necessary for the Trial Court to
award a separate sentence for offence u/s 4
of POCSO Act, 2012 in view of Section 42
of POCSO Act, 2012.

Parties — Deepak Prajapati v. State of Madhya Pradesh

Reported in — 2021 Cril.J 4229

In the present case, the incident took place in the year 2014
whereas the Juvenile Justice (Care and Protection of Children) Rules, 2007
were framed under Section 68(1) of Juvenile Justice (Care and Protection of
Children) Act, 2000 were in force. From bare perusal of Rule 12 of the Rules
of 2007, it is clear that if the matriculation certificates are available and in the
absence whereof, the date of birth certificate from the school first attended is
available and in absence whereof, the birth certificate given by a Corporation

or Municipal Authority or a Panchayat is available and in only in absence of
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the above mentioned documents, the medical opinion would be sought from a
duly constituted Medical Board, which will declare the age of the Juvenile or
Child. Thus, where the birth certificate from the school is available then, the
ossification test report cannot be looked into.

Under these circumstances, this Court is of the considered opinion
that the Ossification Test Report (Exhibit-P/11) is not material piece of
evidence for proper determination of the age of the prosecutrix. Even
otherwise, according to the Ossification Test Report (Exhibit-P/11), the age of
the prosecutrix was between 16 to 18 years but there is no straight jacket
formula to the effect that in every case the margin of error of two years has to
be taken in favour of the accused irrespective of the surrounding circumstances.
If the surrounding circumstances indicate the margin of error in favour of the
prosecution then there is no bar under the law in considering the same against
the accused. In that view of the matter, this Court is of the considered opinion
that the Trial Court did not commit any mistake by holding that the prosecutrix
was minor on the date of the incident.

As this Court has already come to a conclusion that the prosecutrix
was minor on the date of the incident, therefore, under such circumstances, her
consent is immaterial. The prosecutrix has specifically stated in her evidence
that she was raped by the appellant. Even in the FSL report, human sperms
were found. Even otherwise it is well established principle of law that if the
evidence of the prosecutrix is reliable & trustworthy then looking for
corroborative evidence is nothing but adding a pinch of salt to her injury.

Under these circumstances, this Court is of the considered opinion
that if a minor girl leaves her house on the enticement by the accused then it
cannot be said that the prosecutrix has left her house on her own volition. Thus,
it is held that the appellant is also guilty of kidnapping the prosecutrix as well
as guilty of procuration of minor girl under Section 366A of the Indian Penal
Code.

In the year 2014, the maximum sentence for the offence under Section 4 of the

POCSO Act was seven years whereas the maximum sentence for the offence
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under Section 376 of the Indian Penal Code was ten years. However, this
anomaly was also rectified by the legislation by amending the POCSO Act,
2012 by Amendment Act No. 25/2019 and the minimum sentence for the
offence under Section 4 of POCSO Act 2012 has been enhanced to rigorous
imprisonment for ten years. Since the appellant has been held guilty for the
offence under Section 376(1) of the Indian Penal Code as well as for the
offence under Section 4 of POCSO Act, 2012 and at the relevant point of time,
the sentence provided for offence under Section 376(1) of the Indian Penal
Code was greater in degree, therefore, this Court is of the considered opinion
that it was not necessary for the Trial Court to award a separate sentence for
offence under Section 4 of POCSO Act, 2012. The sentences awarded for
offence under Sections 363, 366-A and 376(1) of L.P.C. are hereby affirmed.
No separate sentence is awarded for offence under Section 4 of POCSO
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THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES
ACT, 2012

(No. 32 of 2012*)
[19"" June, 2012]

An Act to protect children from offences of sexual assault, sexual
harassment and pornography and provide for establishment of Special Courts
for trial of such offences and for matters connected therewith or incidental
thereto.

Whereas clause (3) of article 15 of the Constitution, inter alia,
empowers the State to make special provisions for children;

And whereas, the Government of India has acceded on the 11th
December, 1992 to the Convention on the Rights of the Child, adopted by the
General Assembly of the United Nations, which has prescribed a set of
standards to be followed by all State parties in securing the best interests of the
child;

And whereas it is necessary for the proper development of the
child that his or her right to privacy and confidentiality be protected and
respected by every person by all means and through all stages of a judicial
process involving the child;

And whereas it is imperative that the law operates in a manner
that the best interest and well being of the child are regarded as being of
paramount importance at every stage, to ensure the healthy physical, emotional,
intellectual and social development of the child;

And whereas the State Parties to the Convention on the Rights of
the Child are required to undertake all appropriate national, bilateral and
multilateral measures to prevent —

(a)  the inducement or coercion of a child to engage in any unlawful
sexual activity;
(b)  the exploitative use of children in prostitution or other unlawful

sexual practices;
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(c)  the exploitative use of children in pornographic performances and
materials;
And whereas sexual exploitation and sexual abuse of children are
heinous crimes and need to be effectively addressed.
Be it enacted by Parliament in the Sixty-third Year of the Republic of
India as follows:-
CHAPTER1
Preliminary
1. Short title, extent and commencement. — (1) This Act may be called the
Protection of Children from Sexual Offences Act, 2012.
(2) It extends to the whole of India, except the State of Jammu and Kashmir.
(3) It shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint.
2. Definitions. — (1) In this Act, unless the context otherwise requires, -
(a)  “aggravated penetrative sexual assault” has the same meaning as

assigned to it in Section 5;

(b)  ‘““aggravated sexual assault” has the same meaning as assigned to it in
Section 9;
() “armed forces or security forces” means armed forces of the Union or

security forces or police forces, as specified in the Schedule;

(d)  “child” means any person below the age of eighteen years;

()  “domestic relationship” shall have the same meaning as assigned to it in
clause (f) of Section 2 of the Protection of Women from Domestic

Violence Act, 2005 (43 of 2005);

§3) “penetrative sexual assault” has the same meaning as assigned to it in
Section 3;

(g)  “prescribed” means prescribed by rules made under this Act;

(h)  “religious institution” shall have the same meaning as assigned to it in

the Religious Institutions (Prevention of Misuse) Act, 1988 (41 of
1988);

(1) “sexual assault” has the same meaning as assigned to it in Section 7;
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) “sexual harassment” has the same meaning as assigned to it in Section
11;
(k)  “shared household” means a household where the person charged with

the offence lives or has lived at any time in a domestic relationship with
the child;

) “Special Court” means a court designated as such under
Section 28;

(m) “Special Public Prosecutor” means a Public Prosecutor appointed under
Section 32;

(2) The words and expressions used herein and not defined but defined

in the Indian Penal Code (45 of 1860), the Code of Criminal Procedure, 1973

(2 of 1974), the Juvenile Justice (Care and Protection of Children) Act, 2000

(56 of 2000) and the Information Technology Act, 2000 (21 of 2000) shall have

the meanings respectively assigned to them in the said Codes or the Acts.

CHAPTER IT
Sexual offences against children

A. Penetrative sexual assault and punishment therefor

3. Penetrative sexual assault. — A person is said to commit “penetrative sexual

assault” if-

(@)  he penetrates his penis, to any extent, into the vagina, mouth, urethra or
anus of a child or makes the child to do so with him or any other person;
or

(b)  he inserts, to any extent, any object or a part of the body, not being the
penis, into the vagina, the urethra or anus of the child or makes the child
to do so with him or any other person; or

(c)  he manipulates any part of the body of the child so as to cause
penetration into the vagina, urethra, anus or any part of body of the child
or makes the child to do so with him or any other person; or

(d)  he applies his mouth to the penis, vagina, anus, urethra of the child or

makes the child to do so to such person or any other person.
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4. Punishment for penetrative sexual assault. — Whoever commits

penetrative sexual assault shall be punished with imprisonment of either

description for a term which shall not be less than seven years but which may

extend to imprisonment for life, and shall also be liable to fine.

B. Aggravated penetrative sexual assault and punishment therefor

5. Aggravated penetrative sexual assault. — (a) whoever, being a police

officer, commits penetrative sexual assault on a child-

(b)

(©

(d

©)

(1) within the limits of the police station or premises at which he is
appointed; or
(i)  in the premises of any station house, whether or not situated in
the police station, to which he is appointed; or
(iii)  in the course of his duties or otherwise; or
(iv)  where he is known as, or identified as, a police officer; or
whoever being a member of the armed forces or security forces commits
penetrative sexual assault on a child —
(1) within the limits of the area to which the person is deployed; or
(i1) in any areas under the command of the forces or armed forces; or
(iii)  in the course of his duties or otherwise; or
(iv)  where the said person is known or identified as a member of the
security or armed forces; or
whoever being a public servant commits penetrative sexual assault on a
child; or
whoever being on the management or on the staff of a jail, remand
home, protection home, observation home, or other place of custody or
care and protection established by or under any law of the time being in
force, commits penetrative sexual assault on a child, being inmate of
such jail, remand home, protection home, observation home, or other
place of custody or care and protection; or
whoever being on the management or staff of a hospital, whether
Government or private, commits penetrative sexual assault on a child in

that hospital; or
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(@

whoever being on the management or staff of an educational institution
or religious institution, commits penetrative sexual assault on a child in
that institution; or

whoever commits gang penetrative sexual assault on a child.

Explanation. — When a child is subjected to sexual assault by one or more

persons of a group in furtherance of their common intention, each of such

persons shall be deemed to have committed gang penetrative sexual assault

within the meaning of this clause and each of such person shall be liable for

that act in the same manner as if it were done by him alone; or

()

®)

@

k)

)

whoever commits penetrative sexual assault on a child using deadly

weapons, fire, heated substance or corrosive substance; or

whoever commits penetrative sexual assault causing grievous hurt or

causing bodily harm and injury or injury to the sexual organs of the

child; or

whoever commits penetrative sexual assault on a child, which —

1) physically incapacitates the child or causes the child to become
mentally ill as defined under clause (1) of Section 2 of the Mental
Health Act, 1987 (14 of 1987) or causes impairment of any kind
so as to render the child unable to perform regular tasks,
temporarily or permanently; or

(ii)) in the case of female child, makes the child pregnant as a
consequence of sexual assault;

(iii))  inflicts the child with Human Immunodeficiency Virus or any
other life threatening disease or infection which may either
temporarily or permanently impair the child by rendering him
physically incapacitated, or mentally ill to perform regular tasks;
or

whoever, taking advantage of a child’s mental or physical disability,

commits penetrative sexual assault on the child; or

whoever commits penetrative sexual assault on the child more than once

or repeatedly; or
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whoever commits penetrative sexual assault on a child below twelve
years; or

whoever being a relative of the child through blood or adoption or
marriage or guardianship or in foster care or having a domestic
relationship with a parent of the child or who is living in the same or
shared household with the child, commits penetrative sexual assault on
such child; or

whoever being, in the ownership, or management, or staff, of any
institution providing services to the child, commits penetrative sexual
assault on the child; or

whoever being in a position of trust or authority of a child commits
penetrative sexual assault on the child in an institution or home of the
child or anywhere else; or

whoever commits penetrative sexual assault on a child knowing the
child is pregnant; or

whoever commits penetrative sexual assault on a child and attempts to
murder the child; or

whoever commits penetrative sexual assault on a child in the course of
communal or sectarian violence; or

whoever commits penetrative sexual assault on a child and who has
been previously convicted of having committed any offence under this
Act or any sexual offence punishable under any other law for the time
being in force; or

whoever commits penetrative sexual assault on a child and makes the
child to strip or parade naked in public, is said to commit aggravated

penetrative sexual assault.

6. Punishment for aggravated penetrative sexual assault.— Whoever,

commits aggravated penetrative sexual assault, shall be punished with rigorous

imprisonment for a term which shall not be less than ten years but which may

extend to imprisonment of life and shall also be liable to fine.

C. — Sexual assault and punishment therefor
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7. Sexual Assault. — Whoever, with sexual intent touches the vagina, penis,
anus or breast of the child or makes the child touch the vagina, penis, anus or
breast of such person or any other person or does any other act with sexual
intent which involves physical contact without penetration is said to commit
sexual assault.
8. Punishment for sexual assault. — Whoever, commits sexual assault, shall
be punished with imprisonment of either description for a term which shall not
be less than three years but which may extend to five years, and shall also be
liable to fine.
D. Aggravated sexual assault and punishment therefor
9. Aggravated Sexual Assault. —
(a)  whoever, being a police officer, commits sexual assault on a child —
(1) within the limits of the police station or premises where he is
appointed; or
(i)  in the premises of any station house whether or not situated in the
police station to which he is appointed; or
(iii)  in the course of his duties or otherwise; or
(iv)  where he is known as, or identified as a police officer; or
(b)  whoever, being a member of the armed forces or security forces,
commits sexual assault on a child —
(1) within the limits of the area to which the person is deployed; or
(ii))  in any areas under the command of the security or armed forces;
or
(iii)  in the course of his duties or otherwise; or
(iv)  where he is known or identified as a member of the security or
armed forces; or
(c)  Whoever being a public servant commits sexual assault on a child; or
(d)  whoever being on the management or on other staff of a jail, or remand
home or protection home or observation home, or other place of custody
or care and protection established by or under any law for the time being

in force commits sexual assault on a child being inmate of such jail or
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remand home or protection home or observation home or other place of

custody or care and protection; or

whoever being on the management or staff of a hospital, whether

Government or private, commits sexual assault on a child in that

hospital; or

whoever being on the management or staff of a hospital, whether

Government or private, commits sexual assault on a child in that

hospital; or

whoever commits gang sexual assault on a child.

Explanation. — When a child is subjected sexual assault by one or more

persons of a group in furtherance of their common intention, each of

such persons shall be deemed to have committed gang sexual assault
within the meaning of this clause and each of such person shall be liable
for that act in the same manner as if it were done by him alone; or
whoever commits sexual assault on a child using deadly weapons, fire,
heated substance or corrosive substance; or

whoever commits sexual assault causing grievous hurt or causing bodily

harm and injury or injury to the sexual organs of the child; or

whoever commits sexual assault on a child, which —

1) physically incapacitates the child or causes the child to become
mentally ill as defined under clause (1) of Section 2 of the Mental
Health Act, 1987 (14 of 1987) or causes impairment of any kind
so as to render the child unable to perform regular tasks,
temporarily or permanently; or

(i)  inflicts the child with Human Immunodeficiency Virus or any
other life threatening disease or infection which may either
temporarily or permanently impair the child by rendering him
physically incapacitated, or mentally ill to perform regular tasks;
or

whoever, taking advantage of a child’s mental or physical disability,

commits sexual assault on the child; or
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whoever commits sexual assault on the child more than once or
repeatedly; or

whoever commits sexual assault on a child below twelve years; or
whoever, being a relative of the child through blood or adoption or
marriage or guardianship or in foster care, or having domestic
relationship with a parent of the child, or who is living in the same or
shared household with the child, commits sexual assault on such child;
or

whoever, being in the ownership or management or staff, of any
institution providing services to the child, commits sexual assault on the
child in such institution; or

whoever, being in a position of trust or authority of a child, commits
sexual assault on the child in an institution or home of the child or
anywhere else; or

whoever commits sexual assault on a child knowing the child is
pregnant; or

whoever commits sexual assault on a child and attempts to murder the
child: or

whoever commits sexual assault on a child in the course of communal or
sectarian violence; or

whoever commits sexual assault on a child and who has been previously
convicted of having committed any offence under this Act or any sexual
offence punishable under any other law for the time being in force: or
whoever commits sexual assault on a child and makes the child to strip

or parade naked in public, is said to commit aggravated sexual assault.

10. Punishment for aggravated sexual assault. — Whoever, commits

aggravated sexual assault shall be punished with imprisonment of either

description for a term which shall not be less than five years but which may

extend to seven years, and shall also be liable to fine.

E. — Sexual harassment and punishment therefor
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11. Sexual harassment. — A person is said to commit sexual harassment upon

a child when such person with sexual intent, —

(1) utters any word or makes any sound, or makes any gesture or exhibits
any object or part of body with the intention that such word or sound
shall be heard, or such gesture or object or part of body shall be seen by
the child; or

(ii))  makes a child exhibit his body or any part of his body so as it is seen by
such person or any other person; or

(iii) shows any object to a child in any form or media for pornographic
purposes; or

(iv) repeatedly or constantly follows or watches or contacts a child either
directly or through electronic, digital or any other means; or

(v)  threatens to use, in any form of media, a real or fabricated depiction
through electronic, film or digital or any other mode, of any part of the
body of the child or the involvement of the child in a sexual act; or

(vi) entices a child for pornographic purposes or gives gratification
therefore.

Explanation. — Any question which involves “sexual intent” shall be a question

of fact.

12. Punishment for sexual harassment. — Whoever commits sexual

harassment upon a child shall be punished with imprisonment of either

description for a term which may extend to three years and shall also be liable
to fine.
CHAPTER III
Using child for pornographic purposes and punishment therefor

13. Use of child for pornographic purposes. — Whoever, uses a child in any

form of media (including programme or advertisement telecast by television

channels or internet or any other electronic form or printed form, whether or
not such programme or advertisement is intended for personal use or for
distribution), for the purposes of sexual gratification, which includes —

(a)  representation of the sexual organs of a child;
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(b)  usage of a child engaged in real or simulated sexual acts (with or
without penetration);
(c)  the indecent or obscene representation of a child, shall be guilty of the
offence of using a child for pornographic purposes.
Explanation. — For the purposes of this section, the expression “use a child”
shall include involving a child through any medium like print, electronic,
computer or any other technology for preparation, production, offering,
transmitting, publishing, facilitation and distribution of the pornographic
material.
14. Punishment for using child for pornographic purposes. — (1) Whoever,
uses a child or children for pornographic purposes shall be punished with
imprisonment of either description which may extend to five years and shall
also be liable to fine and in the event of second or subsequent conviction with
imprisonment of either description for a term which may extend to seven years
and also be liable to fine.

(2)  If the person using the child for pornographic purposes commits
an offence referred to in Section 3, by directly participating in pornographic
acts, he shall be punished with imprisonment of either description for a term
which shall not be less than ten years but which may extend to imprisonment
for life, and shall also be liable to fine.

(3)  If the person using the child for pornographic purposes commits
an offence referred to in Section 5, by directly participating in pornographic
acts, he shall be punished with rigorous imprisonment for life and shall also be
liable to fine.

(4)  If the person using the child for pornographic purposes commits
an offence referred to in Section 7, by directly participating in pornographic
acts, he shall be punished with imprisonment of either description for a term
which shall not be less than six years but which may extend to eight years, and
shall also be liable to fine.

(5)  If the person using the child for pornographic purposes commits

an offence referred to in Section 9, by directly participating in pornographic
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acts, he shall be punished with imprisonment of either description for a term
which shall not be less than eight years but which may extend to ten years, and
shall also be liable to fine.
15. Punishment for storage of pornographic material involving
child. — Any person, who stores, for commercial purposes any pornographic
material in any form involving a child shall be punished with imprisonment of
either description which may extend to three years or with fine or with both.
CHAPTER 1V
Abetment of and attempt to commit an offence
16. Abetment of an offence. — A person abets an offence, who —
Firstly. — Instigates any person to do that offence; or
Secondly. — Engages with one or more other person or persons in any
conspiracy for the doing of that offence, if an act or illegal omission
takes place in pursuance of that conspiracy, and in order to the doing of
that offence; or
Thirdly. — Intentionally aids, by any act or illegal omission, the doing of
that offence.
Explanation I. — A person who, by wilful misrepresentation, or by wilful
concealment of a material fact, which he is bound to disclose,
voluntarily causes or procures, or attempts to cause or procure a thing to
be done, is said to instigate the doing of that offence.
Explanation II. — Whoever, either prior to or at the time of commission
of an act, does anything in order to facilitate the commission of that act,
and thereby facilitates the commission thereof, is said to aid the doing of
that act.
Explanation III. — Whoever employs, harbours, receives or transports a
child, by means of threat or use of force or other forms of coercion,
abduction, fraud, deception, abuse of power or of a position,
vulnerability or the giving or receiving of payments or benefits to

achieve the consent of a person having control over another person, for
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the purpose of any offence under this Act, is said to aid the doing of that
act.
17. Punishment for abetment. — Whoever abets any offence under this Act, if
the act abetted is committed in consequence of the abetment, shall be punished
with punishment provided for that offence.
Explanation. — An act or offence is said to be committed in consequence of
abetment, when it is committed in consequence of the instigation, or in
pursuance of the conspiracy or with the aid, which constitutes the abetment.
18. Punishment for attempt to commit an offence. — Whoever attempts to
commit any offence punishable under this Act or to cause such an offence to be
committed, and in such attempt, does any act towards the commission of the
offence, shall be punished with imprisonment of any description provided for
the offence, for a term which may extend to one-half of the imprisonment for
life or, as the case may be, one-half of the longest term of imprisonment
provided for that offence or with fine or with both.
CHAPTER V
Procedure for reporting of cases
19. Reporting of offences. — (1) Notwithstanding anything contained in the
Code of Criminal Procedure, 1973 (2 of 1974), any person (including the
child), who has apprehension that an offence under this Act is likely to be
committed or has knowledge that such an offence has been committed, he shall
provide such information to, —
(a) the Special Juvenile Police Unit; or
(b)  the local police.
(2)  Every report given under sub-section (1) shall be —
(a) ascribed an entry number and recorded in writing;
(b)  be read over to the informant;
(c)  shall be entered in a book to be kept by the Police Unit.
(3)  Where the report under sub-section (1) is given by a child, the
same shall be recorded under sub-section (2) in a simple language so that the

child understands contents being recorded.
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(4) In case contents are being recorded in the language not
understood by the child or wherever it is deemed necessary, a translator or an
interpreter, having such qualifications, experience and on payment of such fees
as may be prescribed, shall be provided to the child if he fails to understand the
same.

(5)  Where the Special Juvenile Police Unit or local police is satisfied
that the child against whom an offence has been committed is in need of care
and protection, then, it shall, after recording the reasons in writing, make
immediate arrangement to give him such care and protection (including
admitting the child into shelter home or to the nearest hospital) within twenty-
four hours of the report, as may be prescribed.

(6)  The Special Juvenile Police Unit or local police shall, without
unnecessary delay but within a period of twenty-four hours, report the matter to
the Child Welfare Committee and the Special Court or where no Special Court
has been designated, to the Court of Session, including need of the child for
care and protection and steps taken in this regard.

(7)  No person shall incur any liability, whether civil or criminal, for
giving the information in good faith for the purpose of sub-section (1).

20. Obligation of media, studio and photographic facilities to report cases.
— Any personnel of the media or hotel or lodge or hospital or club or studio or
photographic facilities, by whatever name called, irrespective of the number of
persons employed therein, shall, on coming across any material or object which
is sexually exploitative of the child (including pornographic, sexually-related or
making obscene representation of a child or children) through the use of any
medium, shall provide such information to the Special Juvenile Police Unit, or
to the local police, as the case may be.

21. Punishment for failure to report or record a case. — (1) Any person, who
fails to report the commission of an offence under subsection (1) of section 19
or section 20 or who fails to record such offence under sub-section (2) of
section 19 shall be punished with imprisonment of either description which

may extend to six months or with fine or with both.
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(2) Any person, being in-charge of any company or an institution (by
whatever name called) who fails to report the commission of an offence under
sub-section (1) of section 19 in respect of a subordinate under his control, shall
be punished with imprisonment for a term which may extend to one year and
with fine.

(3) The provisions of sub-section (1) shall not apply to a child under this

Act.
22. Punishment for false complaint or false information. — (1) Any person,
who makes false complaint or provides false information against any person, in
respect of an offence committed under sections 3, 5, 7 and section 9, solely
with the intention to humiliate, extort or threaten or defame him, shall be
punished with imprisonment for a term which may extend to six months or
with fine or with both.

(2) Where a false complaint has been made or false information has
been provided by a child, no punishment shall be imposed on such child.

(3) Whoever, not being a child, makes a false complaint or provides

false information against a child, knowing it to be false, thereby victimising
such child in any of the offences under this Act, shall be punished with
imprisonment which may extend to one year or with fine or with both.
23. Procedure for media. — (1) No person shall make any report or present
comments on any child from any form of media or studio or photographic
facilities without having complete and authentic information, which may have
the effect of lowering his reputation or infringing upon his privacy.

(2) No reports in any media shall disclose, the identity of a child
including his name, address, photograph, family details, school, neighbourhood
or any other particulars which may lead to disclosure of identity of the child:

Provided that for reasons to be recorded in writing, the Special Court,
competent to try the case under the Act, may permit such disclosure, if in its

opinion such disclosure is in the interest of the child.
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(3) The publisher or owner of the media or studio or photographic
facilities shall be jointly and severally liable for the acts and omissions of his
employee

(4) Any person who contravenes the provisions of sub-section (1) or
sub-section (2) shall be liable to be punished with imprisonment of either
description for a period which shall not be less than six months but which may
extend to one year or with fine or with both.

CHAPTER VI
Procedures for recording statement of the child
24. Recording of statement of a child. — (1) The statement of the child shall
be recorded at the residence of the child or at a place where he usually resides
or at the place of his choice and as far as practicable by a woman police officer
not below the rank of sub-inspector.

(2)  The police officer while recording the statement of the child shall
not be in uniform.

(3) The police officer making the investigation, shall, while
examining the child, ensure that at no point of time the child come in the
contact in any way with the accused.

(4)  No child shall be detained in the police station in the night for
any reason.

(5)  The police officer shall ensure that the identity of the child is

protected from the public media, unless otherwise directed by the Special Court
in the interest of the child.
25. Recording of statement of a child by Magistrate. — (1) If the statement of
the child is being recorded under section 164 of the Code of Criminal
Procedure, 1973 (2 of 1974) (herein referred to as the Code), the Magistrate
recording such statement shall, notwithstanding anything contained therein,
record the statement as spoken by the child:

Provided that the provisions contained in the first proviso to sub-section
(1) 164 of the Code shall, so far it permits the presence of the advocate of the

accused shall not apply in this case.
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(2) The Magistrate shall provide to the child and his parents or his
representative, a copy of the document specified under section 207 of the Code,
upon the final report being filed by the police under section 173 of that Code.
26. Additional provisions regarding statement to be recorded. — (1) The
Magistrate or the police officer, as the case may be, shall record the statement
as spoken by the child in the presence of the parents of the child or any other
person in whom the child has trust or confidence.

(2) Wherever necessary, the Magistrate or the police officer, as the case
may be, may take the assistance of a translator or an interpreter, having such
qualifications, experience and on payment of such fees as may be prescribed,
while recording the statement of the child.

(3) The Magistrate or the police officer, as the case may be, may, in the
case of a child having a mental or physical disability, seek the assistance of a
special educator or any person familiar with the manner of communication of
the child or an expert in that field, having such qualifications, experience and
on payment of such fees as may be prescribed, to record the statement of the
child.

(4) Wherever possible, the Magistrate or the police officer, as the case

may be, shall ensure that the statement of the child is also recorded by audio-
video electronic means.
27. Medical examination of a child. — (1) The medical examination of a child
in respect of whom any offence has been committed under this Act, shall,
notwithstanding that a First Information Report or complaint has not been
registered for the offences under this Act, be conducted in accordance with
section 164 A of the Code of Criminal Procedure, 1973 (2 of 1974).

(2) In case the victim is a girl child, the medical examination shall be
conducted by a woman doctor.

(3) The medical examination shall be conducted in the presence of the
parent of the child or any other person in whom the child reposes trust or

confidence.
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(4) Where, in case the parent of the child or other person referred to in
sub-section (3) cannot be present, for any reason, during the medical
examination of the child, the medical examination shall be conducted in the
presence of a woman nominated by the head of the medical institution.

CHAPTER VII

Special Courts
28. Designation of Special Courts. — (1) For the purposes of providing a
speedy trial, the State Government shall in consultation with the Chief Justice
of the High Court, by notification in the Official Gazette, designate for each
district, a Court of Session to be a Special Court to try the offences under the
Act:
Provided that if a Court of Session is notified as a children’s court under the
Commissions for Protection of Child Rights Act, 2005 (4 of 2006) or a Special
Court designated for similar purposes under any other law for the time being in
force, then, such court shall be deemed to be a Special Court under this section.

(2) While trying an offence under this Act, a Special Court shall also try
an offence other than the offence referred to in sub-section (1)], with which the
accused may, under the Code of Criminal Procedure, 1973 (2 of 1974), be
charged at the same trial.

(3) The Special Court constituted under this Act, notwithstanding
anything in the Information Technology Act, 2000 (21 of 2000), shall have
jurisdiction to try offences under Section 67B of that Act in so far as it relates
to publication or transmission of sexually explicit material depicting children in
any act, or conduct or manner or facilitates abuse of children online.

29. Presumption as to certain offences. — (1) Where a person is prosecuted
for committing or abetting or attempting to commit any offence under Sections
3,5, 7 and section 9 of this Act, the Special Court shall presume, that such
person has committed the offence as the case may be, unless the contrary is
proved.

30. Presumption of culpable mental state. — (1) In any prosecution for any

offence under this Act which requires a culpable mental state on the part of the
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accused, the Special Court shall presume the existence of such mental state but
it shall be a defence for the accused to prove the fact that he had no such
mental state with respect to the act charged as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to be proved only when
the Special Court believes it to exist beyond reasonable doubt and not merely
when its existence is established by a preponderance of probability.
Explanation.— In this section, “culpable mental state” includes intention,
motive, knowledge of a fact and the belief in, or reason to believe, a fact.

31. Application of Code of Criminal Procedure, 1973 to proceedings before
a Special Court. — Save as otherwise provided in this Act, the provisions of the
Code of Criminal Procedure, 1973 (including the provisions as to bail and
bonds) shall apply to the proceedings before a Special Court and for the
purposes of the said provisions, the Special Court shall be deemed to be a
Court of Sessions and the person conducting a prosecution before a Special
Court, shall be deemed to be a Public Prosecutor.

32. Special Public Prosecutors.— (1) The State Government shall, by
notification in the Official Gazette, appoint a Special Public Prosecutor for
every Special Court for conducting cases only under the provisions of this Act.

(2) A person shall be eligible to be appointed as a Special Public
Prosecutor under sub-section (1) only if he had been in practice for not less
than seven years as an advocate.

(3) Every person appointed as a Special Public Prosecutor under this
section shall be deemed to be a Public Prosecutor within the meaning of clause
(u) of section 2 of the Code of Criminal Procedure, 1973 and provision of that
Code shall have effect accordingly.

CHAPTER VIII
Procedure and Powers of Special Courts and Recording of Evidence
33. Procedure and powers of Special Court. — (1) A Special Court may take
cognizance of any offence, without the accused being committed to it for trial,
upon receiving a complaint of facts which constitute such offence, or upon a

police report of such facts.
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(2) The Special Public Prosecutor, or as the case may be, the counsel
appearing for the accused shall, while recording the examination-in-chief,
cross-examination or re-examination of the child, communicate the questions to
be put to the child to the Special Court which shall in turn put those questions
to the child.

(3) The Special Court may, if it considers necessary, permit frequent
breaks for the child during the trial.

(4) The Special Court shall create a child-friendly atmosphere by
allowing a family member, a guardian, a friend or a relative, in whom the child
has trust or confidence, to be present in the court.

(5) The Special Court shall ensure that the child is not called repeatedly
to testify in the court.

(6) The Special Court shall not permit aggressive questioning or
character assassination of the child and ensure that dignity of the child is
maintained at all times during the trial.

(7) The Special Court shall ensure that the identity of the child is not
disclosed at any time during the course of investigation or trial:

Provided that for reasons to be recorded in writing, the Special Court
may permit such disclosure, if in its opinion such disclosure is in the interest of
the child.

Explanation.— For the purposes of this sub-section, the identity of the child
shall include the identity of the child’s family, school, relatives, neighbourhood
or any other information by which the identity of the child may be revealed.

(8) In appropriate cases, the Special Court may, in addition to the
punishment, direct payment of such compensation as may be prescribed to the
child for any physical or mental trauma caused to him or for immediate
rehabilitation of such child.

(9) Subject to the provisions of this Act, a Special Court shall, for the
purpose of the trial of any offence under this Act, have all the powers of a

Court of Session and shall try such offence as if it were a Court of Session, and
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as far as may be, in accordance with the procedure specified in the Code of
Criminal Procedure, 1973 for trial before a Court of Session.

34. Procedure in case of commission of offence by child and determination
of age by Special Court.— (1) Where any offence under this Act is committed
by a child, such child shall be dealt with under the provisions of the Juvenile
Justice (Care and Protection of Children) Act, 2000.

(2) If any question arises in any proceeding before the Special Court
whether a person is a child or not, such question shall be determined by the
Special Court after satisfying itself about the age of such person and it shall
record in writing its reasons for such determination.

(3) No order made by the Special Court shall be deemed to be invalid

merely by any subsequent proof that the age of a person as determined by it
under sub-section (2) was not the correct age of that person.
35. Period for Recording of evidence of child and disposal of case. —(1) The
evidence of the child shall be recorded within a period of thirty days of the
Special Court taking cognizance of the offence and reasons for delay, if any,
shall be recorded by the Special Court.

(2) The Special Court shall complete the trial, as far as possible, within a
period of one year from the date of taking cognizance of the offence.
36.Child not to see accused at the time of testifying. — (1) The Special
Court shall ensure that the child is not exposed in any way to the accused at the
time of recording of the evidence, while at the same time ensuring that the
accused is in a position to hear the statement of the child and communicate
with his advocate.

(2) For the purposes of sub-section (1), the Special Court may record the
statement of a child through video conferencing or by utilising single visibility
mirrors or curtains or any other device.

37. Trials to be conducted in camera. — (1) -The Special Court shall try cases
in camera and in the presence of the parents of the child or any other person in

whom the child has trust or confidence:
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Provided that where the Special Court is of the opinion that the child

needs to be examined at a place other than the court, it shall proceed to issue a
commission in accordance with the provisions of section 284 of the Code of
Criminal Procedure, 1973.
38. Assistance of an interpreter or expert while recording evidence of
child. — (1) Wherever necessary, the Court may take the assistance of a
translator or interpreter having such qualifications, experience and on payment
of such fees as may be prescribed, while recording the evidence of the child.

(2) If a child has a mental or physical disability, the Special Court may
take the assistance of a special educator or any person familiar with the manner
of communication of the child or an expert in that field, having such
qualifications, experience and on payment of such fees as may be prescribed to
record the evidence of the child.

CHAPTER IX

Miscellaneous
39. Guidelines for child to take assistance of experts, etc. — Subject to such
rules as may be made in this behalf, the State Government shall prepare
guidelines for use of non-governmental organisations, professionals and
experts or persons having knowledge of psychology, social work, physical
health, mental health and child development to be associated with the pre-trial
and trial stage to assist the child.
40. Right of child to take assistance of legal practitioner. — Subject to the
proviso to section 301 of the Code of Criminal Procedure, 1973 the family or
the guardian of the child shall be entitled to the assistance of a legal counsel of
their choice for any offence under this Act:
41. Provisions of Sections 3 to 13 not to apply in certain cases. —
(1) The provisions of sections 3 to 13 (both inclusive) shall not apply in case of
medical examination or medical treatment of a child when such medical
examination or medical treatment is undertaken with the consent of his parents
or guardian.
42. Alternative punishment. — (1) Where an act or omission constitute an

offence punishable under this Act and also under any other law for the time
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being in force, then, notwithstanding anything contained in any law for the time

being in force, the offender found guilty of such offence shall be liable to

punishment only under such law or this Act as provides for punishment which
is greater in degree.

43. Public awareness about Act. — The Central Government and every State

Government, shall take all measures to ensure that—

(a)  the provisions of this Act are given wide publicity through media
including the television, radio and the print media at regular intervals to
make the general public, children as well as their parents and guardians
aware of the provisions of this Act;

(b)  the officers of the Central Government and the State Governments and
other concerned persons (including the police officers) are imparted
periodic training on the matters relating to the implementation of the
provisions of the Act.

44. Monitoring of implementation of Act. — (1) The National Commission for

Protection of Child Rights constituted under Section 3, or as the case may be,

the State Commission for Protection of Child Rights constituted under Section

17, of the Commissions for Protection of Child Rights Act, 2005, shall, in

addition to the functions assigned to them under that Act, also monitor the

implementation of the provisions of this Act in such manner as may be
prescribed.

(2) The National Commission or, as the case may be, the State
Commission, referred to in sub-section (1), shall, while inquiring into any
matter relating to any offence under this Act, have the same powers as are
vested in it under the Commissions for Protection of Child Rights Act, 2005.

(3) The National Commission or, as the case may be, the State
Commission, referred to in sub-section (1), shall, also include, its activities
under this section, in the annual report referred to in section 16 of the
Commissions for Protection of Child Rights Act, 2005.

45. Power to make rules. — (1) The Central Government may, by notification

in the Official Gazette, make rules for carrying out the purposes of this Act.

(2) In particular, and without prejudice to the generality of the foregoing
powers, such rules may provide for all or any of the following matters,

namely:—
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(a) the qualifications and experience of, and the fees payable to, a
translator or an interpreter, a special educator or any person
familiar with the manner of communication of the child or an
expert in that field, under sub-section (4) of Section 19; sub-
sections (2) and (3) of Section 26 and Section 38;

(b) care and protection and emergency medical treatment of the child
under sub-section (5) of Section 19;

() the payment of compensation under sub-section (8) of section 33;

(d) the manner of periodic monitoring of the provisions of the Act
under sub-section (1) of Section 42B

(3) Every rule made under sub-section (1) shall be laid, as soon as may
be after it is made, before each House of Parliament, while it is in session, for a
total period of thirty days which may be comprised in one session or in two or
more successive sessions, and if, before the expiry of the session immediately
following the session or the successive sessions aforesaid, both Houses agree in
making any modification in the rule or both Houses agree that the rule should
not be made, the rule shall thereafter have effect only in such modified form or
be of no effect, as the case may be; so, however, that any such modification or
annulment shall be without prejudice to the validity of anything previously
done under that rule.
46. Power to remove difficulties.— (1) If any difficulty arises in giving effect
to the provisions of this Act, the Central Government may, by order published
in the Official Gazette, make such provisions not inconsistent with the
provisions of this Act as may appear to it to be necessary or expedient for
removal of the difficulty:

Provided that no order shall be made under this section after the expiry

of the period of two years from the commencement of this Act.
(2) Every order made under this section shall be laid, as soon as may be

after it is made, before each House of Parliament.
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NOTIFICATION DATED 9" NOVEMBER, 2012 OF MINISTRY OF
WOMEN AND CHILD DEVELOPMENT REGARDING THE DATE OF
ENFORCEMENT OF PROTECTION OF CHILDREN FROM SEXUAL
OFFENCES ACT, 2012

[Published in Gazette of India (Extraordinary) Part Il Section 3(ii) dated 9-11-
2012 Page 1]

S. O. 2705(E). — In exercise of the powers conferred by sub-section (3) of
Section 1 of the Protection of Children from Sexual Offences Act, 2012
(No.32 of 2012), the Central Government hereby appoints the 14™ November,

2012, as the date on which the provisions of the said Act shall come into force.
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THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES
RULES, 2012
New Delhi, the 14" November, 2012
[Ministry of Women and Child Development Notification No. G.S.R. 823(E)
dated the 14™ November, 2012. Published in Gazette of India (Extraordinary)
Part II Section 3(i) dated 14-11-2012 pages 13-22]
[Note : The Protection of Children from Sexual Offences Act, 2012 (No. 32 of
2012), which is an Act to protect children from offences of sexual assault,
sexual harassment and pornography and provide for establishment of Special
Courts for trial of such offences, came into force on 14.11.2012. Under this
Act, the power to make rules rests with the Central Government. |
In exercise of the powers conferred by sub-section(1), read with
clauses (a) to (d) of sub-section (2), of Section 45 of the Protection of Children
from Sexual Offences Act, 2012 (32 of 2012), the Central Government hereby
makes the following rules, namely, —
1. Short title and commencement — (1) These rules may be called the
Protection of Children from Sexual Offences Rules, 2012.
(2) These rules shall come into force on the date of their publication in
the Official Gazette.
2. Definitions. — (1) In these rules, unless the context otherwise requires,—

(a) “Act” means the Protection of Children from Sexual Offences
Act, 2012 (32 of 2012);

(b)  “District Child Protection Unit” (DCPU) means the District Child
Protection Unit established by the State Government under
Section 62A of the Juvenile Justice (Care and Protection of
Children) Amendment Act, 2006;

(c)  “Expert” means a person trained in mental health, medicine, child
development or other related discipline, who may be required to
facilitate communication with a child whose ability to
communicate has been affected by trauma, disability or any other

vulnerability;
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(d)  “Special educator” means a person trained in communication
with children with special needs in a way that addresses the
child’s individual differences and needs, which include
challenges with learning and communication, emotional and
behavioural disorders, physical disabilities, and developmental
disorders;

(e) “Person familiar with the manner of communication of the child”
means a parent or family member of a child or a member of his
shared household or any person in whom the child reposes trust
and confidence, who is familiar with that child’s unique manner
of communication, and whose presence may be required for or be
conducive to more effective communication with the child;

() “Support person” means a person assigned by a Child Welfare
Committee, in accordance with sub—rule (8) of Rule 4, to render
assistance to the child through the process of investigation and
trial, or any other person assisting the child in the pre-trial or trial
process in respect of an offence under the Act.

(2) Words and expressions used and not defined in these rules but

defined in the Act shall have the meaning respectively assigned to them under
the Act.
3. Interpreters, translators and Special educators. — (1) In each district, the
DCPU shall maintain a register with names, addresses and other contact details
of interpreters, translators and special educators for the purposes of the Act,
and this register shall be made available to the Special Juvenile Police Unit
(hereafter referred to as “SJPU”), local police, Magistrate or Special Court, as
and when required.

(2) The qualifications and experience of the interpreters, translators,
Special educators, and experts engaged for the purposes of sub-section (4) of
Section 19, sub-sections (3) and (4) of Section 26 and Section 38 of the Act,
shall be as indicated in these rules.

(3) Where an interpreter, translator, or Special educator is engaged,

otherwise than from the list maintained by the DCPU under sub-rule (1), the
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requirements prescribed under sub-rules (4) and (5) of this rule may be relaxed
on evidence of relevant experience or formal education or training or
demonstrated proof of fluency in the relevant language by the interpreter,
translator, or special educator, subject to the satisfaction of the DCPU, Special
Court or other authority concerned.

(4) Interpreters and translators engaged under sub-rule (1) should have
functional familiarity with language spoken by the child as well as the official
language of the state, either by virtue of such language being his mother tongue
or medium of instruction at school at least up to primary school level, or by the
interpreter or translator having acquired knowledge of such language through
his vocation, profession, or residence in the area where that language is spoken.

(5) Sign language interpreters, Special educators and experts entered in
the register under sub—rule (1) should have relevant qualifications in sign
language or special education, or in the case of an expert, in the relevant
discipline, from a recognized University or an institution recognized by the
Rehabilitation Council of India.

(6) Payment for the services of an interpreter, translator, Special
educator or expert whose name is enrolled in the register maintained under sub-
rule (1) or otherwise, shall by made by the State Government from the Fund
maintained under Section 61 of the Juvenile Justice Act, 2000, or from other
funds placed at the disposal of the DCPU, at the rates determined by them, and
on receipt of the requisition in such format as the State Government may
prescribe in this behalf.

(7) Any preference expressed by the child at any stage after information
is received under sub-section (1) of Section 19 of the Act, as to the gender of
the interpreter, translator, Special educator, or expert may be taken into
consideration, and where necessary, more than one such person may be
engaged in order to facilitate communication with the child.

(8) The interpreter, translator, Special educator, expert, or person
familiar with the manner of communication of the child engaged to provide

services for the purposes of the Act shall be unbiased and impartial and shall
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disclose any real or perceived conflict of interest. He shall render a complete
and accurate interpretation or translation without any additions or omissions, in
accordance with Section 282 of the Code of Criminal Procedure, 1973.

(9) In proceedings under section 38, the Special Court shall ascertain
whether the child speaks the language of the court adequately, and that the
engagement of any interpreter, translator, Special educator, expert or other
person familiar with the manner of communication of the child, who has been
engaged to facilitate communication with the child, does not involve any
conflict of interest.

(10) Any interpreter, translator, Special educator or expert appointed

under the provisions of the Act or its rules shall be bound by the rules of
confidentiality, as described under Section 127 read with Section 126 of the
Indian Evidence Act, 1872.
4. Care and Protection. — (1) Where an SJPU or the local police receives any
information under sub-section (1) of Section 19 of the Act from any person
including the child, the SJPU or local police receiving report of such
information shall forthwith disclose to the person making the report, the
following details: —

(1) his name and designation;

(ii))  the address and telephone number;

(iii)) the name, designation and contact details of the officer who

supervises the officer receiving the information.

(2) Where an SJPU or the local police, as the case may be, receives
information in accordance with the provisions contained under sub-section (1)
of Section 19 of the Act in respect of an offence that has been committed or
attempted or is likely to be committed, the authority concerned shall, where
applicable, —

(a)  proceed to record and register a First Information Report as per

the provisions of Section 154 of the Code of Criminal Procedure,
1973, and furnish a copy thereof free of cost to the person

making such report, as per sub—section (2) of Section 154 of the
Code;
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(b)  where the child needs emergency medical care as described under
sub—section (5) of Section 19 of the Act or under these rules,
arrange for the child to access such care, in accordance with Rule
5;

(c) take the child to the hospital for the medical examination in
accordance with Section 27 of the Act;

(d)  ensure that the samples collected for the purposes of the forensic
tests are sent to the forensic laboratory at the earliest;

()  inform the child and his parent or guardian or other person in
whom the child has trust and confidence of the availability of
support services including counselling, and assist them in
contacting the persons who are responsible for providing these
services and relief;

§3) inform the child and his parent or guardian or other person in
whom the child has trust and confidence as to the right of the
child to legal advice and counsel and the right to be represented
by a lawyer, in accordance with Section 40 of the Act.

(3) Where the SJPU or the local police receives information under sub—
section 10 of Section 19 of the Act, and has a reasonable apprehension that the
offence has been committed or attempted or is likely to be committed by a
person living in the same or shared household with the child, or the child is
living in a child care institution and is without parental support, or the child is
found to be without any home and parental support, the concerned SJPU, or the
local police shall produce the child before the concerned Child Welfare
Committee (hereafter referred to as “CWC”) within 24 hours of receipt of such
report, together with reasons in writing as to whether the child is in need of
care and protection under sub-section (5) of Section 19 of the Act, and with a
request for a detailed assessment by the CWC.

(4) Upon receipt of a report under sub—rule (3), the concerned CWC,
must proceed, in accordance with its powers under sub—section (1) of Section
31 of the Juvenile Justice Act, 2000, to make a determination within three days,

either on its own or with the assistance of a social worker, as to whether the
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child needs to be taken out of the custody of his family or shared household
and placed in a children’s home or a shelter home.

(5) In making determination under sub—rule (4), the CWC shall take into
account any preference or opinion expressed by the child on the matter,
together with the best interests of the child, having regard to the following
considerations :

1) the capacity of the parents, or of either parent, or of any other
person in whom the child has trust and confidence, to provide for
the immediate care and protection needs of the child, including
medical needs and counselling;

(i)  the need for the child to remain in the care of his parent, family
and extended family and to maintain a connection with them;

(iii)) the child’s age and level of maturity, gender, and social and
economic background;

(iv)  disability of the child, if any;

(v)  any chronic illness from which a child may suffer;

(vi) any history of family violence involving the child or a family
member of the child; and,

(vii) any other relevant factors that may have a bearing on the best
interests of the child:

Provided that prior to making such determination, an inquiry shall be
conducted in such a way that the child is not unnecessarily exposed to injury or
inconvenience.

(6) The child and his parent or guardian or any other person in whom the
child has trust and confidence and with whom the child has been living who is
affected by such determination, shall be informed that the determination is
being considered.

(7) The CWC, on receiving a report under sub-section (6) of Section 19
of the Act or on the basis of its assessment under sub—rule (5), and with the
consent of the child and his parent or guardian or other person in whom the
child has trust and confidence, may provide a support person to render

assistance to the child through the process of investigation and trial. Such
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support person may be a person or organisation working in the field of child
rights or child protection, or an official of a children’s home or shelter home
having custody of the child, or a person employed by the DCPU :

Provided that nothing in these rules shall prevent the child and his
parents or guardian or other person in whom the child has trust and confidence
from seeking the assistance of any person or organisation for proceedings
under the Act.

(8) The support person shall at all times maintain the confidentiality of
all information pertaining to the child to which he has access. He shall keep the
child and his parent or guardian or other person in whom the child has trust and
confidence, informed as to the proceedings of the case, including available
assistance, judicial procedures, and potential outcomes. He shall also inform
the child of the role he may play in the judicial process and ensure that any
concerns that the child may have, regarding his safety in relation to the accused
and the manner in which he would like to provide his testimony, are conveyed
to the relevant authorities.

(9) Where a support person has been provided to the child, the SJPU or
the local police shall, within 24 hours of making such assignment, inform the
Special Court in writing.

(10) The services of the support person may be terminated by the CWC
upon request by the child and his parent or guardian or person in whom the
child has trust and confidence and the child requesting the termination shall not
be required to assign any reason for such request. The Special Court shall be
given in writing such information.

(11) It shall be the responsibility of the SJPU, or the local police to keep
the child and his parent or guardian or other person in whom the child has trust
and confidence, and where a support person has been assigned, such person,
informed about the developments, including the arrest of the accused,
applications filed and other court proceedings.

(12) The information to be provided by the SJPU, local police, or

support person, to the child and his parents or guardian or other person in
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whom the child has trust and confidence, includes but is not limited to the
following : —
1) the availability of public and private emergency and crisis
services;
(i)  the procedural steps involved in a criminal prosecution;
(iii)  the availability of victims’ compensation benefits;
(iv)  the status of the investigation of the crime, to the extent it is
appropriate to inform the victim and to the extent that it will not
interfere with the investigation;
(v)  the arrest of a suspected offender;
(vi) the filing of charges against a suspected offender;
(vii) the schedule of court proceedings that the child is either required
to attend or is entitled to attend;
(viii) the bail, release or detention status of an offender or suspected
offender;
(ix)  the rendering of a verdict after trial; and
(x)  the sentence imposed on an offender.
5. Emergency medical care . — (1) where an officer of the SJPU, or the local
police receives information under Section 19 of the Act that an offence under
the Act has been committed and is satisfied that the child against whom an
offence has been committed is in need of urgent medical care and protection,
he shall, as soon as possible, but not later than 24 hours of receiving such
information, arrange to take such child to the nearest hospital or medical care
facility centre for emergency medical care:
Provided that where an offence has been committed under Sections
3,5,7, or 9 of the Act, the victim shall be referred to emergency medical care.

(2) Emergency medical care shall be rendered in such a manner as to
protect the privacy of the child, and in the presence of the parent or guardian or
any other person in whom the child has trust and confidence.

(3) No medical practitioner, hospital or other medical facility centre

rendering emergency medical care to a child shall demand any legal or
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magisterial requisition or other documentation as a pre-requisite to rendering

such care.

(4) The registered medical practitioner rendering emergency medical

care shall attend to the needs to the child, including-

®)

(i)

(iii)

@iv)

)

treatment for cuts, bruises, and other injuries including genital
injuries, if any;

treatment for exposure to sexually transmitted diseases(STDs)
including prophylaxis for identified STDs;

treatment for exposure to Human Immunodeficiency Virus (HIV)
including prophylaxis for HIV after necessary consultation with
infectious disease experts;

possible pregnancy and emergency contraceptives should be
discussed with the pubertal child and her parent or any other
person in whom the child has trust and confidence; and;

wherever necessary, a referral or consultation for mental or

psychological health or other counselling should be made.

(5) Any forensic evidence collected in the course of rendering

emergency medical care must be collected in accordance with Section 27 of the

Act.

6. Monitoring of implementation of the Act. — (1) The National Commission
for the protection of Child Rights (hereafter referred to as “NCPCR”) or the

State Commission for the Protection of Child Right (hereafter referred to as

“SCPCR”), as the case may be, shall in addition to the functions assigned to

them under the commission for Protection of Child Right Act, 2005, perform

the following functions for implementation of the provisions of the Act:-

(@)

(b)

(©

to monitor the designation of Special Courts by State
Governments;

to monitor the appointment of public Prosecutors by State
Governments;

to monitor the formulation of the guidelines described in Section
39 of the Act by the State Governments, for the use of non-
governmental organisations, professionals and experts or persons

having knowledge of psychology, social work, physical health,



(d

(e

35

mental health and child development to be associated with the
pre-trial and trial stage to assist the child, and to monitor the
application of these guidelines;

to monitor the designing and implementation of modules for
training police personnel and other concerned persons, including
officers of the Central and State Governments, for the effective
discharge of their functions under the Act;

to monitor and support the Central Government and State
Governments for the dissemination of information relating to the
provisions of the Act through media including the television,
radio and print media at regular intervals, so as to make the
general public, children as well as their parents and guardians

aware of the provisions of the Act.

(2) The NCPCR or the SCPCR, as the case may be, may call for a report

on any specific case of child sexual abuse falling within the jurisdiction of a

CWC.

(3) The NCPCR or the SCPCR, as the case may be, may collect information

and data on its own or from the relevant agencies regarding reported cases of

sexual abuse and their disposal under the processes established under the Act,

including information on the following:-

®)
(i)

(iii)

(iv)

number and details of offences reported under the Act;

whether the procedures prescribed under the Act and rules were
followed, including those regarding time frames;

details of arrangement for care and protection of victims of
offences under this Act. Including arrangements for emergency
medical care and, medical examination; and

details regarding assessment of the need for care and protection

of a child by the concerned CWC in any specific case.

(4) The NCPCR or the SCPCR, as the case may be, may use the

information so collected to assess the implementation of the provisions of the

Act. The Report on monitoring of the Act shall be included in a separate
chapter in the Annual Report of the NCPCR or the SCPCR.
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7. Compensation. — (1) The Special Court may, in appropriate cases, on its or
on an application filed by or on behalf of the child, pass an order for interim
compensation to meet the immediate needs of the child for relief or
rehabilitation at any stage after registration of the First Information Report.
Such interim compensation paid to the child shall be adjusted against the final
compensation, if any.

(2) The Special Court may, on its own or on an application filed by or
on behalf of the victim, recommend the award of compensation where the
accused is convicted, or where the case ends in acquittal or discharge, or the
accused is not traced or identified, and in the opinion of the Special Court the
child has suffered loss or injury as a result of that offence.

(3) Where the Special Court, under sub-section (8) of Section 33 of the
Act read with sub-section (2) and (3) of section 357A of the Code of Criminal
Procedure, makes a direction for the award of compensation to the victim, it
shall take into account all relevant factors relating to the loss or injury caused
to the victim. Including the following :-

1) type of abuse, gravity of the offence and the severity of the

mental or physical harm or injury suffered by the child;

(ii))  the expenditure incurred or likely to be incurred on his medical
treatment for physical and/or mental health;

(iii))  loss of educational opportunity as a consequence of the offence,
including absence from school due to mental trauma, bodily
injury, medical treatment, investigation and trial of the offence,
or any other reason;

(iv) loss of employment as a result of the offence, including from
place of employment due to mental trauma, bodily injury,
medical treatment, investigation and trial of the offence, or any
other reason;

) the relationship of the child to the offender, if any;

(vi)  whether the abuse was a single isolated incidence or whether the
abuse took place over a period of time;

(vii) whether the child became pregnant as a result of the offence;
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(viii) whether the child contracted a sexually transmitted disease (STD)
as a result of the offence;
(ix)  whether the child contracted Human Immunodeficiency Virus
(HIV) as a result of the offence;
(x)  any disability suffered by the child as a result of the offence;
(xi) financial condition of the child against whom the offence has
been committed so as to determine his need for rehabilitation;
(xii) any other factor that the Special Court may consider to be
relevant.
(4) The compensation awarded by the Special Court is to be paid by the
Sate Governments from the Victims Compensation Fund or other scheme or
fund established by it for the purposes of compensating and rehabilitating
victims under Section 357A of the Code of Criminal Procedure or any other
laws for the time being in force, or, where such fund or scheme does not exist,
by the State Government.
(5) The State Government shall pay the compensation ordered by the
Special Court within 30 days of receipt of such order.
(6) Nothing in these rules shall prevent a child or his parent or guardian
or any other person in whom the child has trust and confidence from submitting
an application for seeking relief under any other rules of scheme of the central

Government or State Government.
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PROTECTION OF CHILDREN FROM SEXUAL OFFENCES

RULES, 2020

(Notification dated 09.03.2020 of Ministry of Women And

Child Development)

G.S.R. 165(E). — In exercise of the powers conferred by
section 45 of the Protection of Children from Sexual Offences
Act, 2012 (32 of 2012), the Central Government hereby makes
the following rules, namely:—

(1)

(2)

Short title and commencement. — These rules may be
called the Protection of Children from Sexual Offences
Rules, 2020.

They shall come into force on the date of their publication
in the Official Gazette.

Definitions. — (1) In these rules, unless the context otherwise
requires,—

(a)

(b)

(c)

(d)

(e)

“Act” means the Protection of Children from Sexual
Offences Act, 2012 (32 of 2012);

“District Child Protection Unit” (DCPU) means the
District Child Protection Unit established by the State
Government under section 106 of the Juvenile Justice (Care
and Protection of Children) Act, 2015 (2 of 2016);

“Expert” means a person trained in mental health, medicine,
child development or other relevant discipline, who may be
required to facilitate communication with a child whose
ability to communicate has been affected by trauma,
disability or any other vulnerability;

“Special educator” means a person trained in
communication with children with disabilities in a way that
addresses the child’s individual abilities and needs, which
include challenges with learning and communication,
emotional and behavioral issues, physical disabilities, and
developmental issues.

Explanation.— For the purposes of this clause, the expression
“disabilities”, shall carry the same meaning as defined in clause (s) of
section 2 of the Rights of Persons with Disabilities Act, 2016 (49 of
2016);

“Person familiar with the manner of communication of
the child” means a parent or family member of a child or a
member of child’s shared household or any person in whom
the child reposes trust and confidence, who is familiar with
that child’s unique manner of communication, and whose
presence may be required for or be conducive to more
effective communication with the child;
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“Support person” means a person assigned by the Child
Welfare Committee, in accordance with sub-rule (7) of rule
4, to render assistance to the child through the process of
investigation and trial, or any other person assisting the
child in the pre-trial or trial process in respect of an offence
under the Act;

Words and expressions used and not defined in these rules

but defined in the Act shall have the meanings respectively
assigned to them under the Act.

Awareness generation and capacity building. — (1) The Central
Government, or as the case may be, the State Government shall
prepare age-appropriate educational material and curriculum for
children, informing them about various aspects of personal
safety, including—

(2)

(3)

(4)

(i) measures to protect their physical, and virtual identity;
and to safeguard their emotional and mental well-being;

(i1) prevention and protection from sexual offences;

(iii) reporting mechanisms, including Child helpline-1098
services;

(iv) inculcating gender sensitivity, gender equality and
gender equity for effective prevention of offences under
the Act.

Suitable material and information may be disseminated by
the respective Governments in all public places such as
panchayat bhavans, community centers, schools and
colleges, bus terminals, railway stations, places of
congregation, airports, taxi stands, cinema halls and such
other prominent places and also be disseminated in suitable
form in virtual spaces such as internet and social media.

The Central Government and every State Government shall take all
suitable measures to spread awareness about possible risks and
vulnerabilities, signs of abuse, information about rights of children
under the Act along with access to support and services available for
children.

Any institution housing children or coming in regular
contact with children including schools, creches, sports
academies or any other facility for children must ensure a
police verification and background check on periodic basis,
of every staff, teaching or non-teaching, regular or
contractual, or any other person being an employee of such
Institution coming in contact with the child. Such Institution
shall also ensure that periodic training is organised for
sensitising them on child safety and protection.
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(5) The respective Governments shall formulate a child
protection policy based on the principle of zero-tolerance to
violence against children, which shall be adopted by all
institutions, organizations, or any other agency working
with, or coming in contact with children.

(6) The Central Government and every State Government shall
provide periodic trainings including orientation programmes,
sensitization workshops and refresher courses to all persons,
whether regular or contractual, coming in contact with the
children, to sensitize them about child safety and protection
and educate them regarding their responsibility under the Act.
Orientation programme and intensive courses may also be organized
for police personnel and forensic experts for building their capacities
in their respective roles on a regular basis.

Procedure regarding care and protection of child. — (1) Where
any Special Juvenile Police Unit (hereafter referred to as
“SJPU”) or the local police receives any information under sub-
section (1) of section 19 of the Act from any person including
the child, the SJPU or local police receiving the report of such
information shall forthwith disclose to the person making the
report, the following details:-

(i) his or her name and designation;
(ii) the address and telephone number;

(ii1) the name, designation and contact details of the officer
who supervises the officer receiving the information.

(2) If any such information regarding the commission of an
offence under the provisions of the Act is received by the
child helpline — 1098, the child helpline shall immediately
report such information to SJPU or Local Police.

(3) Where an SJPU or the local police, as the case may be,
receives information in accordance with the provisions
contained under
sub-section (1) of section 19 of the Act in respect of an
offence that has been committed or attempted or is likely to
be committed, the authority concerned shall, where
applicable, ——

(a) proceed to record and register a First Information Report
as per the provisions of section 154 of the Code of
Criminal Procedure, 1973 (2 of 1974), and furnish a
copy thereof free of cost to the person making such
report, as per sub-section (2) of section 154 of that
Code;

(b) where the child needs emergency medical care as
described under sub-section (5) of section 19 of the Act
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or under these rules, arrange for the child to access such
care, in accordance with rule 6;

(c) take the child to the hospital for the medical
examination in accordance with section 27 of the Act;

(d) ensure that the samples collected for the purposes of the
forensic tests are sent to the forensic laboratory
immediately;

(e) inform the child and child’s parent or guardian or other
person in whom the child has trust and confidence of the
availability of support services including counselling,
and assist them in contacting the persons who are
responsible for providing these services and relief;

(f) inform the child and child’s parent or guardian or other
person in whom the child has trust and confidence as to
the right of the child to legal advice and counsel and the
right to be represented by a lawyer, in accordance with
section 40 of the Act.

Where the SJPU or the local police receives information
under sub-section (1) of section 19 of the Act, and has a
reasonable apprehension that the offence has been committed
or attempted or is likely to be committed by a person living
in the same or shared household with the child, or the child
is living in a child care institution and is without parental
support, or the child is found to be without any home and
parental support, the concerned SJPU, or the local police
shall produce the child before the concerned Child Welfare
Committee (hereafter referred to as “CWC”) within 24 hours
of receipt of such report, together with reasons in writing as
to whether the child is in need of care and protection under
sub-section (5) of section 19 of the Act, and with a request
for a detailed assessment by the CWC.

Upon receipt of a report under sub-rule (3), the concerned
CWC must proceed, in accordance with its powers under
sub-section (1) of section 31 of the Juvenile Justice Act,
2015 (2 of 2016), to make a determination within three days,
either on its own or with the assistance of a social worker, as
to whether the child needs to be taken out of the custody of
child’s family or shared household and placed in a children’s
home or a shelter home.

In making determination under sub-rule (4), the CWC shall
take into account any preference or opinion expressed by the
child on the matter, together with the best interests of the
child, having regard to the following considerations, namely:
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(i) the capacity of the parents, or of either parent, or of any
other person in whom the child has trust and confidence,
to provide for the immediate care and protection needs
of the child, including medical needs and counseling;

(ii) the need for the child to remain in the care of parent’s,
family and extended family and to maintain a connection
with them;

(ii1) the child’s age and level of maturity, gender, and social
and economic background;

(iv) disability of the child, if any;
(v) any chronic illness from which a child may suffer;

(vi) any history of family violence involving the child or a
family member of the child; and,

(vii) any other relevant factors that may have a bearing on
the best interests of the child:

Provided that prior to making such determination, an inquiry
shall be conducted in such a way that the child is not
unnecessarily exposed to injury or inconvenience.

The child and child’s parent or guardian or any other person
in whom the child has trust and confidence and with whom
the child has been living, who is affected by such
determination, shall be informed that such determination is
being considered.

The CWC, on receiving a report under sub-section (6) of
section 19 of the Act or on the basis of its assessment made
under sub-rule (5), and with the consent of the child and
child’s parent or guardian or other person in whom the child
has trust and confidence, may provide a support person to
render assistance to the child in all possible manner
throughout the process of investigation and trial, and shall
immediately inform the SJPU or Local Police about
providing a support person to the child.

The support person shall at all times maintain the
confidentiality of all information pertaining to the child to
which he or she has access and shall keep the child and
child’s parent or guardian or other person in whom the child
has trust and confidence, informed regarding the proceedings
of the «case, including available assistance, judicial
procedures, and potential outcomes. The Support person
shall also inform the child of the role the Support person
may play in the judicial process and ensure that any concerns
that the child may have, regarding child’s safety in relation
to the accused and the manner in which the Support person
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would like to provide child’s testimony, are conveyed to the
relevant authorities.

(10) Where a support person has been provided to the child, the
SJPU or the local police shall, within 24 hours of making
such assignment, inform the Special Court in writing.

(11) The services of the support person may be terminated by the
CWC upon request by the child and child’s parent or
guardian or person in whom the child has trust and
confidence, and the child requesting the termination shall not
be required to assign any reason for such request. The
Special Court shall be given in writing such information.

(12)The CWC shall also seek monthly reports from support
person till the completion of trial, with respect to condition
and care of child, including the family situation focusing on
the physical, emotional and mental well-being, and progress
towards healing from trauma; engage with medical care
facilities, in coordination with the support person, to ensure
need-based continued medical support to the child, including
psychological care and counseling; and shall ensure
resumption of education of the child, or continued education
of the child, or shifting of the child to a new school, if
required.

(13)1It shall be the responsibility of the SJPU, or the local police to keep
the child and child’s parent or guardian or other person in whom the
child has trust and confidence, and where a support person has been
assigned, such person, informed about the developments, including
the arrest of the accused, applications filed and other court
proceedings.

(14)SJPU or the local police shall also inform the child and
child’s parents or guardian or other person in whom the child
has trust and confidence about their entitlements and
services available to them under the Act or any other law for
the time being applicable as per Form-A. It shall also
complete the Preliminary Assessment Report in Form-B
within 24 hours of the registration of the First Information
Report and submit it to the CWC.

(15)The information to be provided by the SJPU, local police, or
support person, to the child and child’s parents or guardian
or other person in whom the child has trust and confidence,
includes but is not limited to the following:-

(i) the availability of public and private emergency and
crisis services;
(i1) the procedural steps involved in a criminal prosecution;

(ii1) the availability of victim’s compensation benefits;
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(iv) the status of the investigation of the crime, to the extent
it is appropriate to inform the victim and to the extent
that it will not interfere with the investigation;

(v) the arrest of a suspected offender;
(vi) the filing of charges against a suspected offender;

(vii) the schedule of court proceedings that the child is
either required to attend or is entitled to attend;

(viii) the bail, release or detention status of an offender
or suspected offender;

(ix) the rendering of a verdict after trial; and
(x) the sentence imposed on an offender.

Interpreters, translators, special educators, experts and
support persons. — (1) In each district, the DCPU shall maintain
a register with names, addresses and other contact details of
interpreters, translators, experts, special educators and support
persons for the purposes of the Act, and this register shall be
made available to the SJPU, local police, magistrate or Special
Court, as and when required.

(2) The qualifications and experience of the interpreters,
translators, special educators, experts and support persons
engaged for the purposes of sub-section (4) of section 19,
sub-sections (3) and (4) of section 26 and section 38 of the
Act, and Rule 4 respectively shall be as indicated in these
rules.

(3) Where an interpreter, translator, or special educator is
engaged, otherwise than from the list maintained by the DCPU
under sub-rule (1), the requirements prescribed under sub-rules (4)
and (5) of this rule may be relaxed on evidence of relevant experience
or formal education or training or demonstrated proof of fluency in
the relevant languages by the interpreter, translator, or special
educator, subject to the satisfaction of the DCPU, Special Court or
other authority concerned.

(4) Interpreters and translators engaged under sub-rule (1)
should have functional familiarity with language spoken by
the child as well as the official language of the state, either
by virtue of such language being child’s mother tongue or
medium of instruction at school at least up to primary school
level, or by the interpreter or translator having acquired
knowledge of such language through child’s vocation,
profession, or residence in the area where that language is
spoken.

(5) Sign language interpreters, special educators and experts
entered in the register under sub-rule(1) should have relevant
qualifications in sign language or special education, or in the
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case of an expert, in the relevant discipline, from a
recognised University or an institution recognised by the
Rehabilitation Council of India.

Support person may be a person or organisation working in
the field of child rights or child protection, or an official of a
children’s home or shelter home having custody of the child,
or a person employed by the DCPU:

Provided that nothing in these rules shall prevent the child
and child’s parents or guardian or other person in whom the
child has trust and confidence from seeking the assistance of
any person or organisation for proceedings under the Act.

Payment for the services of an interpreter, translator, special
educator, expert or support person whose name is enrolled in
the register maintained under sub-rule (1) or otherwise, shall
be made by the State Government from the Fund maintained
under section 105 of the Juvenile Justice Act, 2015 (2 of
2016), or from other funds placed at the disposal of the
DCPU.

Any interpreter, translator, special educator, expert or
support person engaged for the purpose of assisting a child
under this Act, shall be paid a fee which shall be prescribed
by the State Government, but which, shall not be less than
the amount prescribed for a skilled worker under the
Minimum Wages Act, 1948 (11 of 1948).

Any preference expressed by the child at any stage after
information is received under sub-section(1) of section 19 of
the Act, as to the gender of the interpreter, translator, special
educator, expert or support person, may be taken into
consideration, and where necessary, more than one such
person may be engaged in order to facilitate communication
with the child.

(10)The interpreter, translator, special educator, expert, support

person or person familiar with the manner of communication
of the child engaged to provide services for the purposes of
the Act shall be unbiased and impartial and shall disclose
any real or perceived conflict of interest and shall render a
complete and accurate interpretation or translation without
any additions or omissions, in accordance with section 282
of the Code of Criminal Procedure, 1973 (2 of 1974).

(11)In proceedings under section 38, the Special Court shall

ascertain whether the child speaks the language of the court
adequately, and that the engagement of any interpreter,
translator, special educator, expert, support person or other
person familiar with the manner of communication of the
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child, who has been engaged to facilitate communication
with the child, does not involve any conflict of interest.

(12)Any interpreter, translator, special educator, expert or
support person appointed under the Act shall be bound by the
rules of confidentiality, as described under section 127 read
with section 126 of the Indian Evidence Act, 1872 (1 of
1872).

Medical aid and care. — (1) Where an officer of the SJPU, or the local
police receives information under section 19 of the Act that an offence
under the Act has been committed, and is satisfied that the child against
whom an offence has been committed is in need of urgent medical care
and protection, such officer, or as the case may be, the local police shall,
within 24 hours of receiving such information, arrange to take such child
to the nearest hospital or medical care facility center for emergency
medical care:

Provided that where an offence has been committed under
sections 3, 5, 7 or 9 of the Act, the victim shall be referred to
emergency medical care.

(2) Emergency medical care shall be rendered in such a manner as to
protect the privacy of the child, and in the presence of the parent or
guardian or any other person in whom the child has trust and
confidence.

(3) No medical practitioner, hospital or other medical facility
center rendering emergency medical care to a child shall
demand any legal or magisterial requisition or other
documentation as a pre-requisite to rendering such care.

(4) The registered medical practitioner rendering medical care
shall attend to the needs of the child, including:

(a) treatment for cuts, bruises, and other injuries including
genital injuries, if any;

(b) treatment for exposure to sexually transmitted diseases
(STDs) including prophylaxis for identified STDs;

(c) treatment for exposure to Human Immunodeficiency
Virus (HIV), including prophylaxis for HIV after
necessary consultation with infectious disease experts;

(d) possible pregnancy and emergency contraceptives should
be discussed with the pubertal child and her parent or
any other person in whom the child has trust and
confidence; and,

(e) wherever necessary, a referral or consultation for mental
or psychological health needs, or other counseling, or
drug de-addiction services and programmes should be
made.
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(5) The registered medical practitioner shall submit the report on
the condition of the child within 24 hrs to the SJPU or Local
Police.

(6) Any forensic evidence collected in the course of rendering emergency
medical care must be collected in accordance with section 27 of the
Act.

(7) If the child is found to be pregnant, then the registered
medical practitioner shall counsel the child, and her parents
or guardians, or support person, regarding the various lawful
options available to the child as per the Medical Termination of
Pregnancy Act, 1971 and the Juvenile Justice (Care and Protection of
Children) Act, 2015 (2 of 2016).

(8) If the child is found to have been administered any drugs or
other intoxicating substances, access to drug de- addiction
programme shall be ensured.

(9) If the child is a divyang (person with disability), suitable
measure and care shall be taken as per the provisions of The
Rights of Persons with Disabilities Act, 2016 (49 of 2016).

Legal aid and assistance. — (1) The CWC shall make a
recommendation to District Legal Services Authority (hereafter
referred to as “DLSA”) for legal aid and assistance.

(2) The legal aid and assistance shall be provided to the child in
accordance with the provisions of the Legal Services
Authorities Act, 1987 (39 of 1987).

Special relief. — (1) For special relief, if any, to be provided for
contingencies such as food, clothes, transport and other essential
needs, CWC may recommend immediate payment of such amount
as it may assess to be required at that stage, to any of the
following:-

(i) the DLSA under Section 357A; or;

(ii) the DCPU out of such funds placed at their disposal by state
or;

(ii1) funds maintained under section 105 of the Juvenile
Justice (Care and Protection of Children) Act, 2015 (2 of
2016);

(2) Such immediate payment shall be made within a week of
receipt of recommendation from the CWC.

Compensation. — (1) The Special Court may, in appropriate
cases, on its own or on an application filed by or on behalf of the
child, pass an order for interim compensation to meet the needs
of the child for relief or rehabilitation at any stage after
registration of the First Information Report. Such interim
compensation paid to the child shall be adjusted against the final
compensation, if any.
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The Special Court may, on its own or on an application filed by or on
behalf of the victim, recommend the award of compensation where
the accused is convicted, or where the case ends in acquittal or
discharge, or the accused is not traced or identified, and in the
opinion of the Special Court the child has suffered loss or injury as a
result of that offence.

Where the Special Court, under sub-section (8) of section 33 of the
Act read with sub-sections (2) and (3) of section 357A of the Code of
Criminal Procedure, 1973 (2 of 1974) makes a direction for the award
of compensation to the victim, it shall take into account all relevant
factors relating to the loss or injury caused to the victim, including
the following:-

(1) type of abuse, gravity of the offence and the severity of
the mental or physical harm or injury suffered by the
child;

(ii) the expenditure incurred or likely to be incurred on
child’s medical treatment for physical or mental health
or on both;

(ii1) loss of educational opportunity as a consequence of the
offence, including absence from school due to mental
trauma, bodily injury, medical treatment, investigation
and trial of the offence, or any other reason;

(iv) loss of employment as a result of the offence, including
absence from place of employment due to mental
trauma, bodily injury, medical treatment, investigation
and trial of the offence, or any other reason;

(v) the relationship of the child to the offender, if any;

(vi) whether the abuse was a single isolated incidence or
whether the abuse took place over a period of time;

(vii)whether the child became pregnant as a result of the
offence;

(viii)whether the child contracted a sexually transmitted
disease (STD) as a result of the offence;

(ix) whether the child contracted human immunodeficiency
virus (HIV) as a result of the offence;

(x) any disability suffered by the child as a result of the
offence;

(xi) financial condition of the child against whom the
offence has been committed so as to determine such
child’s need for rehabilitation;

(xii) any other factor that the Special Court may
consider to be relevant.
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(4) The compensation awarded by the Special Court is to be paid
by the State Government from the Victims Compensation
Fund or other scheme or fund established by it for the
purposes of compensating and rehabilitating victims under
section 357A of the Code of Criminal Procedure, 1973 or
any other law for the time being in force, or, where such
fund or scheme does not exist, by the State Government.

(5) The State Government shall pay the compensation ordered by
the Special Court within 30 days of receipt of such order.

(6) Nothing in these rules shall prevent a child or child’s parent
or guardian or any other person in whom the child has trust
and confidence from submitting an application for seeking
relief under any other rules or scheme of the Central
Government or State Government.

Procedure for imposition of fine and payment thereof. — (1)
The CWC shall coordinate with the DLSA to ensure that any
amount of fine imposed by the Special Court under the Act which
is to be paid to the victim, is in fact paid to the child.

(2) The CWC will also facilitate any procedure for opening a
bank account, arranging for identity proofs, etc., with the
assistance of DCPU and support person.

Reporting of pornographic material involving a child. - (1)
Any person who has received any pornographic material
involving a child or any information regarding such pornographic
material being stored, possessed, distributed, circulated,
transmitted, facilitated, propagated or displayed, or is likely to
be distributed, facilitated or transmitted in any manner shall
report the contents to the SJPU or local police, or as the case
may be, cyber-crime portal (cybercrime.gov.in) and upon such
receipt of the report, the SJPU or local police or the cyber-crime
portal take necessary action as per the directions of the
Government issued from time to time.

(2) In case the “person” as mentioned in sub-rule (1) is an
“intermediary” as defined in clause (w) of sub-section (1) of section 2
of the Information Technology Act, 2000, such person shall in
addition to reporting, as provided under sub-rule (1), also hand over
the necessary material including the source from which such material
may have originated to the SJPU or local police, or as the case may
be, cyber-crime portal (cybercrime.gov.in) and upon such receipt of
the said material, the SJPU or local police or the cyber-crime
portal take necessary action as per the directions of the
Government issued from time to time.

(3) The report shall include the details of the device in which
such pornographic content was noticed and the suspected
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device from which such content was received including the
platform on which the content was displayed.

(4) The Central Government and every State Government shall
make all endeavors to create widespread awareness about the
procedures of making such reports from time to time.

Monitoring of implementation of the Act. — (1) The National
Commission for the Protection of Child Rights (hereafter
referred to as “NCPCR”) or the State Commission for the
Protection of Child Rights (hereafter referred to as “SCPCR”), as
the case may be, shall in addition to the functions assigned to
them under the Commissions for Protection of Child Rights Act,
2005 (4 of 2006), perform the following functions for
implementation of the provisions of the Act-

(a) monitor the designation of Special Courts by State

Governments;

(b) monitor the appointment of the Special Public Prosecutors by

the State Governments;

(¢) monitor the formulation of the guidelines described in
section 39 of the Act by the State Governments, for the use
of non-governmental organisations, professionals and experts
or persons having knowledge of psychology, social work,
physical health, mental health and child development to be
associated with the pre-trial and trial stage to assist the

child, and to monitor the application of these guidelines;

(d) monitor the designing and implementation of modules for
training police personnel and other concerned persons,
including officers of the Centre and State Governments, for

the effective discharge of their functions under the Act;

(e) monitor and support the Central Government and State
Governments for the dissemination of information relating to
the provisions of the Act through media including the
television, radio and print media at regular intervals, so as to
make the general public, children as well as their parents and

guardians aware of the provisions of the Act.
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(f) call for a report on any specific case of child sexual abuse

falling within the jurisdiction of a CWC.

(g) collect information and data on its own or from the relevant
agencies regarding reported cases of sexual abuse and their
disposal under the processes provided under the Act,

including information on the following:-
(i) number and details of offences reported under the Act;

(ii) whether the procedures prescribed under the Act and
rules were followed, including those regarding time-

frames;

(iii) details of arrangements for care and protection of
victims of offences wunder this Act, including
arrangements for emergency medical care and medical

examination; and,

(iv) details regarding assessment of the need for care and
protection of a child by the concerned CWC in any
specific case;

(h) use the information so collected to assess the
implementation of the provisions of the Act. The report
on monitoring of the Act shall be included in a separate
chapter in the annual report of the NCPCR or the
SCPCR.

(2) The concerned authorities mandated to collect data, under
the Act, shall share such data with the Central Government

and every State Government, NCPCR and SCPCRs.

13. Repeal. — The Protection of Children from Sexual Offences
Rules, 2012 are hereby repealed, except as respects things done

or omitted to be done before such repeal.
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FORM-A
Entitlement of children who have suffered sexual abuse to

receive information and services

1. To receive a copy of the FIR.

2. To receive adequate security and protection by Police.

3. To receive immediate and free medical examination by civil hospital/PHC etc.

4. To receive counseling and consultation for mental and psychological well being.

5. For recording of statement of child by woman police officer at child’s
home or any other place convenient to child.

6. To be moved to a Child Care Institution where offence was at home or
in a shared household, to the custody of a person whom child reposes
faith.

7. For immediate aid and assistance on the recommendation of CWC.

8. For being kept away from accused at all times, during trial and
otherwise.

9. To have an interpreter or translator, where needed.

10. To have special educator for the child or other specialized person
where child is disabled.

11. For Free Legal Aid.

12. For Support Person to be appointed by Child Welfare Committee.

13. To continue with education.

14. To privacy and confidentiality.

15. For list of Important Contact No.’s including that of the District
Magistrate and the Superintendent of Police.

Date: Duty

Officer

| have received a copy of ‘Form-A’ (Name & Designation

to

(Signature of Victim/Parent/Guardian) be mentioned)

(Note : The form may be converted in local and simple child friendly
language)
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PRELIMINARY ASSESSMENT REPORT

FORM-B

PARAMETERS

COMMENT

Age of the victim

Relationship of child to the offender

Type of abuse and gravity of the offence

B W

Available details and severity of mental and physical

harm/injury suffered by the child

Whether the child is disabled (physical, mental or

intellectual)

Details regarding economic status of victim’s parents, total
number of child’s family members, occupation of child’s

parents and monthly family income.

Whether the victim has undergone or is undergoing any
medical treatment due to incident of the present case or

needs medical treatment on account of offence.

Whether there has been loss of educational opportunity as a
consequence of the offence, including absence from school
due to mental trauma, bodily injury, medical treatment,

investigation and trial or other reason?

Whether the abuse was a single isolated incident or

whether the abuse took place over a period of time?

10

Whether the parents of victim are undergoing any

treatment or have any health issues?

11

Aadhar No. of the child, if available.

Date:
Officer

Station House
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THE CRIMINAL LAW (AMENDMENT) ACT, 2018
No. 22 of 2018

(relevant extract)

CHAPTER V

AMENDMENT TO THE PROTECTION OF CHILDREN FROM
SEXUAL OFFENCES ACT, 2012
25. Amendment of section 42 of Act No.32 of 2012. — In section 42 of the

Protection of Children from Sexual Offences Act, 2012, for the figures
and letters “376A, 376C, 376D”, the figures and letters “376A, 376AB,
376B, 376C, 376D, 376DA, 376DB” shall be substituted.

26. Repeal and savings. — (1) The Criminal Law (Amendment) Ordinance,
2018 is hereby repealed.

(2) Notwithstanding such repeal, anything done or any action
taken under the Indian Penal Code, the Indian Evidence Act, 1872, the
Code of Criminal Procedure, 1973 and the Protection of Children from
Sexual Offences Act, 2012, as amended by the said Ordinance, shall be
deemed to have been done or taken under the corresponding provisions
of those Acts, as amended by this Act.
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THE PROTECTION OF CHILDREN FROM SEXUAL
OFFENCES (AMENDMENT) ACT, 2019
(No. 25 of 2019)
[5*" August, 2019]
An Act further to amend the Protection of Children from

Sexual Offences Act, 2012.
BE it enacted by Parliament in the Seventieth Year of the
Republic of India as follows:—
1. Short title and commencement. — (1) This Act may
be called the Protection of Children from Sexual Offences
(Amendment) Act, 2019.
(2) It shall come into force on such date as the Central
Government may, by notification in the Official Gazette,
appoint.
2. Amendment of section 2. — In the Protection of Children
from Sexual Offences Act, 2012 (hereinafter referred to as the
principal Act), in section 2,—
(a) in sub-section (1), after clause (d), the following
clause shall be inserted, namely:—
‘(da) “child pornography” means any visual depiction
of sexually explicit conduct involving a child which
include photograph, video, digital or computer
generated i1mage indistinguishable from an actual
child, and image created, adapted, or modified, but
appear to depict a child;’
(b) in sub-section (2), for the words, brackets and figures
“the Juvenile Justice (Care and Protection of Children)
Act, 20007, the words, brackets and figures “the Juvenile
Justice (Care and Protection of Children) Act, 2015~
shall be substituted.
3. Amendment of section 4.— In the principal Act,

section 4 shall be renumbered as section 4(1) thereof and—
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(a) in sub-section (1) as so renumbered, for the words
“seven years”, the words “ten years” shall be substituted;
(b) after sub-section (1), the following sub-sections
shall be inserted, namely:—

“(2) Whoever commits penetrative sexual assault on
a child below sixteen years of age shall be punished with
imprisonment for a term which shall not be less than
twenty years, but which may extend to imprisonment for
life, which shall mean imprisonment for the remainder of
natural life of that person, and shall also be liable to
fine.

(3) The fine imposed under sub-section (1) shall be
just and reasonable and paid to the victim to meet the
medical expenses and rehabilitation of such victim.”

Amendment of section 4. — In section 5 of the

principal Act,—

S.

(D in clause (j),—
(A) in sub-clause (i), the word “or” occurring at the end
shall be omitted;
(B) in sub-clause (ii1), the word “or” occurring at the end
shall be omitted;
(C) after sub-clause (ii1), the following sub-clause
shall be inserted, namely:—
“(iv) causes death of the child; or”;
(1) in clause (s), for the words “communal or
sectarian violence”, the words “communal or sectarian
violence or during any natural calamity or in similar
situations” shall be substituted.

Substitution of new section for section 6. — For

section 6 of the principal Act, the following section shall be

substituted, namely:—

“6.Punishment for aggravated penetrative sexual
assault. — (1) Whoever commits aggravated penetrative
sexual assault shall be punished with rigorous
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imprisonment for a term which shall not be less than
twenty years, but which may extend to imprisonment for
life, which shall mean imprisonment for the remainder of
natural life of that person, and shall also be liable to
fine, or with death.
(2) The fine imposed under sub-section (1) shall be
just and reasonable and paid to the victim to meet the
medical expenses and rehabilitation of such victim.”.
6. Amendment of section 9. — In section 9 of the
principal Act,—
(1) in clause (s), for the words “communal or sectarian
violance”, the words “communal or sectarian violence or
during any natural calamity or in any similar situations”
shall be substituted;
(11) after clause (u), the following clause shall be
inserted, namely:—
“(v) whoever persuades, induces, entices or coerces
a child to get administered or administers or direct
anyone to administer, help in getting administered
any drug or hormone or any chemical substance, to a
child with the intent that such child attains early
sexual maturity;”.
7. Substitution of new section for section 14. — For
section 14 of the principal Act, the following section shall be
substituted, namely:—
“14. Punishment for using child for pornographic
purposes. — (1) Whoever uses a child or children for
pornographic  purposes shall be punished with
imprisonment for a term which shall not be less than five
years and shall also be liable to fine, and in the event of
second or subsequent conviction with imprisonment for a
term which shall not be less than seven years and also be
liable to fine.
(2) Whoever wusing a child or children for
pornographic purposes under sub-section (1), commits an
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offence referred to in section 3 or section 5 or section 7
or section 9 by directly participating in such
pornographic acts, shall be punished for the said
offences also under section 4, section 6, section 8 and
section 10, respectively, in addition to the punishment
provided in sub-section (1).”

Substitution of new section for section 15. — For

section 15 of the principal Act, the following section shall be

substituted, namely:—

“15. Punishment for storage of pornographic material
involving child. — (1) Any person, who stores or possesses
pornographic material in any form involving a child, but fails to
delete or destroy or report the same to the designated authority,
as may be prescribed, with an intention to share or transmit child
pornography, shall be liable to fine not less than five thousand
rupees, and in the event of second or subsequent offence, with
fine which shall not be less than ten thousand rupees.

(2) Any person, who stores or possesses
pornographic material in any form involving a child for
transmitting or propagating or displaying or distributing
in any manner at any time except for the purpose of
reporting, as may be prescribed, or for use as evidence in
court, shall be punished with imprisonment of either
description which may extend to three years, or with

fine, or with both.

(3) Any person, who stores or possesses pornographic
material in any form involving a child for commercial purpose
shall be punished on the first conviction with imprisonment of
either description which shall not be less than three years which
may extend to five years, or with fine, or with both, and in the

event of second or subsequent conviction, with imprisonment of
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either description which shall not be less than five years which

may extend to seven years and shall also be liable to fine.”

9. Amendment of section 34. — In section 34 of the
principal Act, for the words, brackets and figures “the
Juvenile Justice (Care and Protection of Children) Act,
20007, the words, brackets and figures “the Juvenile Justice
(Care and Protection of Children) Act, 2015 shall be
substituted.

10. Amendment of section 42. — In section 42 of the
principal Act, for the figures, letter and words “376E or
section 509 of the Indian Penal Code”, the figures, letters
and words “376E, section 509 of the Indian Penal Code or
section 67B of the Information Technology Act, 2000” shall
be substituted.

11. Amendment of section 45. — In section 45 of the principal
Act, in sub-section (2), clause (a) shall be re-lettered as clause (ab)
thereof and before clause (ab) as so re-lettered, the following clauses

shall be inserted, namely:—

“(a)  the manner of deleting or destroying or reporting
about pornographic material in any form involving a
child to the designated authority under sub-section

(1) of section 15;

(aa) the manner of reporting about pornographic material
in any form involving a child under sub-section (2) of

section 15;”



