HIGH COURT OF MADHYA PRADESH, JABALPUR

!-:ndt No. C/@ €6.. Jabalpur, Dt. ..O..?...January, 2018

H-15-7/87 -1

The copy of the order passed by Hon'ble the Supreme Court of India, New dated 28-
11-2017 in Criminal Appeal No(s) 2045 — 2046 of 2017 and 2047 of 2017 in the case
of Doongar Singh & ors V/s State of Rajasthan & ors and Narain Chandelia & ors
V/s State of Rajasthan is forwarded to :-

Registrar General, High Court of M. P., Jabalpur.

Principal Registrar (1 & V), Principal Registrar ( J).

Principal Registrar, High Court of M.P., Benches at Indore / Gwalior.
Director / Addl. Director, JOTRI, High Court of M, P., Jabalpur.

District and Sessions Judge, All in the state, with request to bring same in to
knowledge of all Judicial Officers working under their kind control.
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o7/ &
(SANAT KUMAR KASHYAP)

Registrar (DE)



: BY REGISTERED POST A.D. .
All .Communications should be Section : II
D.No. 10847/2015/5CII
SUPREME COURT OF INDIA

designation and not by name. New Delhi
DATED : 4th DECEMBER, 2017

faddressed to Registrar by

Telegraphic Address:
"SUPREMECO"

From : ASSISTANT REGISTRAR

TO:

1 The Registrar General,
High Court at Calcutta
Calcutta (West Bengal)

2 The Registrar

High Court at Calcutta;

Circuit Bench at Andaman & Nicobar Island
(Port Blair)

3 The Registrar General
High Court of Bombay
Bombay (Maharashtra)

4 The Registrar
High Court of Bombay
Nagpur Bench, Nagpur
(Maharashtra)

(%31

The Registrar,

High Court of Bombay,
Rurangabad Bench,
Aurangabad (Maharashtra)

6 The Registrar,

High Court of Bombay,
Goa (Panaji) Bench,
Bombay, Mahrashtra

7 The Registrar General,
High Court of Allahabad,
Allahabad (U.P.}

8 The Registrar, High Court of Allahabad
Lucknow Bench, Lucknow (U.P.)

9 The Registrar General
High Court of Judicature at Hyderabad for
the State of Telangana and Andhra Pradesh

10 |{The Registrar General
High Court of Chhattisgarh
Bilaspur (Chhattisgarh})

11 [The Registrar General
Delhi High Court
Shershah Road, ¥New Delhi

12 |[The Registrar
Karnataka High Court
at Dharwad Bench, Karnataka




13°

The Registrar General
Karnataka High Court
jat Gulbarga Bench, Karnataka

The Registrar General
High Court of Jharkhand
Ranchi (Jharkhand}

15 AThe Registrar General
>

"|High Court of Madhya Pradesh
Jabalpur (M.P.)

16

The Registrar,
High Court of Madhya Pradesh,
Indore Bench, Indore (M.P.)

17

The Registrar,

High Court of Madhya Pradesh,Gwalior
Bench,

Gwalior (M.P.)

18

The Registrar General,
High Court of Punjab & Haryana, Chandigarh

19

The Registrar General
High Court of Rajasthan
Jodhpur (Rajasthan)

20

The Registrar,

High Court of Rajasthan
Jaipur Bench, Jaipur
Rajasthan

21

The Registrar General
High Court of Patna
Patna (Bihar)

22

The Registrar
High Court of Madras
Chennai (Tamilnadu)

23

The Registrar General
High Court of Kerala
Ernakulam (Kochi)

24

The Registrar General
Karnataka High Court
Bangalore (Karnataka)

25

The Registrar General
Gujrat High Court,
Ahmedabad (Gujarat)

26

The Registrar General,
Gauhati High Court
Gauhati (Assam)

27

The Registrar General,
High Court of Manipur
Imphal, Manipur

28

The Registrar Generel,
Tripura High Court

Egerimla Reapel, Agartala (Tripura)




29 ' |The Registrar,
Gauhati High Court
s Aizwal Bench, Aizwal (Mizoram)

30 |The Registrar General,
High Court of Meghalaya,
Shilong, Meghalaya

31 jThe Registrar,

Gauhati High Court

Itanagar Bench,

Itanagar, (Arunachal Pradesh)

32 |The Registrar General
Himachal Pradesh High Court, Shimla (H.P.

33 |The Registrar General
Orissa High Court, Cuttak (Orissa)

34 |The Registrar General,
Jammu & Kashmir High Court
Srinagar (J&K)

35 |The Registrar General,
Jammu & Kashmir High Court
Jammu (J&K)

36 [The Registrar General
Sikkim High Court
Gangtok (Sikkim)

37 |The Registrar General
High Court of Uttarakhand
Nainital (Uttarakhand)

38 |The Registrar,
High Court of Madras
Madurai (Tamilnadu)

39 {The Registrar,
High Court of Assam,
Kohima Bench, Assam

CRIMINAL APPEAL NOS. 2045-2046 OF 2017

DOONGAR SINGH & ORS. ... Appellant(s)

VERSUS
THE STATE OF RAJASTHAN . . .Respondent(s)
WITH
CRIMINAL APPEAL NO. 2047 OF 2017
NARAIN CHANDELIA & ORS. ... Appellant(s)
VERSUS
THE STATE OF RAJASTHAN . - .Respondent(s)

Sir,
I am directed to enclosed herewith for your information and

necessary action, a certified copy of signed order dated 28.11.2017,

Please acknowledge receipt.

Yours faithfully,

éy/ASSISTi KEEISTRAR

Encl.: As stated above |srr)
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IN THE SUPREME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEALNOs. ..l e45 - A28 OF 2017
(Arising out of Special Leave Petition (Cr'l.)Nos.8994—8995 of 2015)

DOONGAR SINGH & ORS. ...Appe!lonfs56442 ,
Versus

THE STATE OF RAJASTHAN ...Respondents
With

CRIMINAL APPEALNO. oo 2 Lo OF 2017
(Arising out of Special Leave Petition (Crl.)No.1761 of 2016)

NARAIN CHANDELIA & ORS. ...Appellants
Versus

THE STATE OF RAJASTHAN ...Respondent

ORDER

1. Delay condoned. Leave granted.

2. For the murder of one Bhagwan Singn at Sikar, Rajasthan, on 27

mMay, 20085, 20 persons were trieg. Ning nove peen convicted concurrently
by the trial court and the high Court. They cre the appeliants. Others

have either been acquitted or have died.



3. We have heard learned counsel for the parties at greaf iengtn and
also perused the record. We do not find any infirmity in the orders of the

court below calling for our interference under Article 136 of the

Constitution of India. Tne appeals are, accordingly, dismissed.

4, Before parting with this matter, we mus! record a disturbing feature
in the conauct of the tial of ihe oresent case. after recording
exomincﬂon—in—chief of the star witness, PW-14 Prabhu Singh, on 131 April,
2010, the matter was adjourned on the request of defence counsel 10 25"

suaust, 2000 tel for about more than four months. After that, part

(9}

ovidence oF the WITNEesses was recorded on n41h September, 2010 and the
matter wes again sajourned to 111 October, 2010. Before mat,  four

witnesses of ne same family in their statements recorcec on 100 April,

2010 had Decorme hostile,

5. N acrim G Cose of this nature, the trigl court hos 10 08 mindful that

ior the protection of wifness and aiso in ine inrerest of iustice the mandate
of Section 309 of the Cr.P.C. has fo ce complied with and evidence

shouid be recorded on continuous basis. If this is not done, there is every

~rarce ¢f wiITesies c_ccomping 10 The pressure of tmreat of the accused.

R
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6. This aspect of the matter has received the attention of this Court on
number of occasions earlier. I State of U.P. versus Shambhu Nath Singh
and Others! this Court observed it was a pity that the sessions court
adjourned the matter for a long interval after commencement of
evidence, contrary to the mandate of Section 309 of the Cr.P.C. Once
examination of witnesses begins, the same has to be contfinued from day-
to-day unless evidence of the available witnesses is recorded, except
when adjournment beyond the foliowiﬁg day has to be grantea for

reasons recorded. This Court observed:

%12 Thus, the legal position is that once examination of
witnesses started, the court has to confinue the trial from
day to day until all witnesses in attendance have been
examined (except those whom the party has given up).
The court has to record reasons for deviating from the
said course. Even that is forbidden when witnesses are
present in courf, as the requirement then is that the
court has to examine them. Only if there are "special
reasons”, which reasons should find place in the order
for adjournment, that alone can confer jurisdiction on
the court to adjourn the case without examination of
witnesses who are present in court.

13. Now, we are distressed to nofe that it is aimost d
common practice and regular occurrence that frial
courts flout the said command with impunity. Even
when wilnasses are present, cases are adjourned on far
less serjous reqsons or even on fliopant grounds.
Adjournments are granted even in such situations on the
mere asking for it. Quite often such adjournments are
granted to suit the convenience of the advocate

142001} 4 $CC 667



concerned. We make it clear that the legisiature has
frowned at granting adjournments on that ground. Af
any rate inconvenience of an advocate js not «
“special reason" for bypassing the mandate of Section
309 of the Code.

3

14. If any court finds that the day-to-day examination of
witnesses mandated by the legislature cannot be
complied with due fo the non-cooperation of the
accused or his counsel the court can adopt any of the
measures indicated in the sub-section i.e. remanding
the accused fo custody or imposing cost on the party
who wants such adjournments (the cosi must be
commensurate with the loss suffered by the witnesses,
including the expenses to attend the courf]. Anocther
option is. when the accused is absent and the witness is
present to be examined, the court can cancel his bail, if
he is on bail juniess an application is made on his behalf
seeking permission for his counsel o proceed 10
examine the wilnesses present even in his absence
provided fhe accused gives an undertaking in wrifing
that he would not dispute his identity as the particuiar
accused in the case).

15. The fime-frame suggested by C three-Judge Bercn
of this Court in Raj Deo Sharma v. State of Bihar? is porily
in consideration of the legistative mandate contained in

Section 309(1) of the Code. This is wha! the Bencr soia
on that score: {SCC p. 516, para 16)

“14The Code of Crimingl Procedure i
comprehensive enough ¢ enabie the
mMmagistrate to close the prosecuiion if the
prosecufion is unable to produce its
witnesses in spite of repeated
opportunities. Section 309(1) CrPC supports
the above view as if enjoins expeditious
holging of ihe proceedings and
continuous examingticn of witnesses from
day fo day. The sechion QisC provides for

* (1998} 7 sce 507



recording reasons for adjourning the case
beyond the following day.”

XXX XXX XXX

17. We believe, hopefully, that the High Courfs would
have issued the circular desired by the Apex Court as
per the said judgment. if the insistence made by
Pariament through Section 309 of the Code con be
adhered to by the trial courts there is every chance of
the parties cooperating with the courts for achieving
the desired objects and it would relieve the agony
which witnesses summoned are now suffering on
account of their non-examination for days.

XXX XXX XXX

19. In some States o system is evolved for framing a
schedule of consecutive working days for examination
of witnesses in each sessions frial to be followed. Such
schedule is fixed by the court well in advance after
ascertoining the convenience of the counsel on both
sides. Summons or process would then be handed over
to the Public Prosecutor in charge of the case to cause
them to be served on the witnesses. Once the schedule
is so fixed and witnesses are summoned the frical
invariobly proceeds from day tfo day. This is one
method of complying with the mandates of the law. If
is for the presiding officer of each court 1o chalk out
any other methods, if any, found better for complying
with the legal provisions confained in Section 309 of the
Code. Of course, the High Court can monitor, supervise
and give directions. on rthe administration  side.
regarding meagsures 10 conform fo tne legisiafive
insistence contained in the above section.”



7. The above decision has been repeatediy followed. in Mohd. Khalid
versus State of W.B.3, this Court noted how adjournment can result in

witnesses being won over. It was observed:
L ]

ws4  Before parting with the case, we may point out
that the Designated Court deferred the Cross
examination of the wifnesses for a long time. Thatis a
teqture which s being notficed in many CGsSes.
Unnecessary adjournments give d scope for a
grievance thaf the accused persons gef a fime to get
over the witnesses. whatever be the fruth in this
allegation, the fact remains that such adjournments
lack the spirit of Section 309 of the Code. When Q
witness is available and his examination-in-chief is over,
uniess compelling regsons are there, the trial court
should not adjourn the maffer on the mere asking.
These aspects were highlighted by this Court in State of
U.P. versus Shambhu Nath Singht and N.G. Dastane

"

versus Shrikant 3. Shivdes ... ... ... ﬂ‘

e

8. Again in Vinod Kumar versus State of Punjab? this Court noted how

J—
TR

Lrwarranied adiournmenrts during the trici jeopardise he administration

AT S R R

of Justice. 1T wos oosenved
3. The narration of the sad chronology shocks the H

judicial conscience and gravitates the mind to pose d
question: Is i justified for any conscientious trial Judge
to ignore the stafutory command, not recognise “the

folt necessities of fime' and remain impervious fo fhe

200247 SCC 234
“{2001) 4 5CC 667
12001 6 5CC 135
1201593 5CC 220



cry of the collective asking for justice or give an
indecent and uncailled for burial to the concepfion of
trial, totally ostracising the concept that a civilised and
orderly society thrives on the rule of law which includes
“fair trial” for the accused as well as the prosecution?

4. In the aforesaid context, we may recqgpitulate a
passage from Gurnaib Singh v. State of Punjab?: (SCC

p. 121, para 26)

“26. ... we are compelled to proceed to
reiterate the law and express our anguish
pertaining to the manner in which the trial was
conducted as it depicts ¢ very disturbing
scenario. As is demonstrable from the record,
the trial was conducted in an extremely
haphazard and piecemeal manner.
Adjournments were granted on a mere asking.
The cross-examination of the witnesses were
deferred without recording any special reason
and dates were given after a long gap. The
mandate of the law and the views expressed by
this Court from time to time appears to have
been totally kept at bay. The learned ftrial
Judge, as is perceptible, seems to have
ostracised from his memory that a criminal triol
has its own gravity and sanctity. In this regard,
we may refer with profit to the pronouncement
in Talab Haji Hussain v. Madhukar Purshottam
Mondkar? wherein it has been stated thaf an
accused person by his conduct cannot put a
fair tial into jeopardy, for it is the primary and
paramount duty of the criminal courts fo ensure
that the risk fo fair trial is removed and trials are
allowed to proceed smocthly without any
interruption or ohstruction”

7. in spite of repeated directions of this Court, the situation appears 10

nave remained unremedied.

{21317 5CC 108
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10. We hope that the Presiding Officers of the trial courts conducting
criminal trials will be mindful of not giving such adjournments affer

commencement of the evidence in serious criminal cases.

#

11, We are also of the view that it is necessary in the interest of justice

inat the eye-witnesses are examined by the prosecution af ine earliest.

12. It is also necessary that the stafements of eye-witnesses are got
recorded during investigation itself under Section 164 of the Cr.P.C. In
view of amendment to Section 164 Cr.P.C. by the Act No. 5 of 2009, such
statement of wiinesses should e got recorded By audio-video electronic

means.

13, To conciuQe!

i Tma g
P 1 -]

aurs must carry out the mandate of Section 309 of

4]
O

ime ©- 2.0 o5 reitercted in judgments of this Court, inter alia, in

)

0

State of U.P. versus Shambhu Nath Singh and Others?, Mohd.
Khalid versus State of W.B.1® and Vinod Kumar versus State

of Punjab’’ .

{2001) & SCC 667
*{2002)7 SCC 334
1201513 5CC 220
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{ij  The eye-witnesses must be examined by the prosecution as

soon as possible.

(i} ~ Statements of eye-witnesses should invariably be recorded
?
under Section 164 of the Cr.P.C. as per procedure prescribed

thereunder.

14, The High Courts may issue appropriate directions to the trial courts

for compliance of the above.

15. A copy of this order be sent by the Secretary General to the |
Registrars of all the High Courts for being forwarded to all the presiding |

officers in their respective jurisdiction.

(’UDA}Y UMESH LALIT)

NEW DELHI;
NOVEMBER 28, 2017,



