
HIGH COURT OF MADHYA PRADESH : JABALPUR

Enat.  +_o.._ds.././..3./..9........ I                     ]abalpur , at...2rfg../o3|2f )L9
Ill-6-4/13

court        of The |#aY °Nfet*e £:ih:r dE:::ed24b_yo3H.°2no'::e     the sTnprewmrj:
Petition(Criminal)   No.    167/2012   in   the   case   of   Shreya   Singhal   Vs.
Union  of India   is forwarded to the following  authorities  :-

(i)           The     District  &  Sessions  Judge   .............................,   with
a  requespt  to  bring  the  same  into  the  knowledge  of
all  the  Judicial  Officers      under  their  kind  control  for
information  and  necessary action.

(ii)         The District &  Sessions Judge (Inspection & Vigilance),
Jabalpur / Indore / Gwalior;

(iii)     The  Director  MPSJA for  needul,
(iv)     The    Member    Secretary,    SALSA,    54,    South    Civil

Lines,   Jabalpur
(v)       The  principal  Registrar,    Bench  at Indore/Gwalior

High    Court   of  M.P.,  Jabalpur.

(vi)         P.S.   to   Hon'ble   the   Chief  Justice   ,High   Court   of
Madhya   Pradesh       Jabalpur  for  placing  the   matter
before  His  Lordships,

(vii)     P.S.    to  Registrar  General/  Principal  Registrar(Judl)/
Principal       Registrar       (Inspection       &      Vigilance),/
Principal     Registrar              (Examination)     /     Principal
Registrar    (ILR)     High     court    of    Madhya     Pradesh
Jabalpur,

(viii)    P.A.     to     Director/Additional     Director/JOTRI,     High
Court of Madhya   Pradesh   Jabalpur,

(x)      Registrar(J.)/(D.E.)/(A)/       (Vig.)/       (VI.)/       Member
Secretary  SCMS,   High          Court of Madhya  pradesh,
Jabalpur.

(xi)  The  Registrar(IT)  for  uploading  the  same  in  NIC.

for information  & appropriate action.
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THE
SUPREME COURT CASES

(2015) 5 SCC
a

(2015) 5 Supr€iiie Court Cases 1  '
_        tBEFORE ]AST] cRELAMEswAR A,ri,'R{j[.[[NT6ri FAI,I NAR[MAN, ]I.,

SHREYA S INCH AL                                                                                              Petitioner;

Vt'r5,„,\,
d     UNIONOFIN`DIA                                                                                   ..         Respondent.

Writ Petitions (Crl.) No.  167 of 2012t with Nos.  199, 222, 225 of 2013,
196 of 2014, Writ Petitions (C) Nos. 21, 23, 97, 217 of 2013 and

758 of 2014, decided on March 24, 2015
A.  Constitution  of  India  -  Arts. 19(1)(a)  &  19(2)  and  Preamble  -

Freedom   of  speech   and   expression  -   Scope  -  Freedom   to   express
e     unpalatable  views,  cause  annoyance,  inconvenience  or  grossly  offend,  so

Long   as   it  does   not   amount  to   incitement   Leading   to   imminent  causal
connection  with  any  of the  eight  subject-matters  set  out. in Art.  19(2)  -
Freedom  to  express  views  dissenting  with  the  mores  of the  day  -  Held,
while  an  informed  citizenry  is  a  precondition  for  meaningful  governance,
the culture of open dialogue is genera]]y of great societa] importance - The

f     ultimate   truth   is   cvoivcd   by   `Tree   trade   in   ideas"   in   a   competitive"marketplace of ideas" [see I." dcfa[I.J Shortnotes F, G, J, IV, P, a, A, W and X]
- Jurisprudence - Truth -Attainment of, via dia]etical opposition

`    8. Information Technology, Internet, Computer and Cyber Laws -
Information   Technology   Act,   2000   -   Ss.   66-A,   69-A   and   79   i
Constitutionality -Held, S. 66-A is violative of Art. 19(1)(a) and not saved

g    g:,6;-rf. isl:`o22st|:u:Foenaf,oyn;tai,tiudtiin,src7Bc:s sat,rs:c5a|T:':,:b!:c;t:o csn.ti7r%,(T,
being read down - Constitution of India, Arts. 19(1)(a) and 19(2)

C. Information Technology, Internet, Computer and Cyber Laws -
`Information Technology Q'.rocedurc and Safeguards for Blocking for Access
of Information by Public) Rules, 2009 - Rr. 3 to 10, 14 and 16 - Rules,

A     held, constitutionally valid -Constitution of I`ndia,Arts.19(1)(a) and 19(2)

t  Under Article 32 of the Constitution of India
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D. Information Technology, Internet, Computer and Cyber Laws -
Information Technology  (Intermediary Guidelines)  Rules, :2011 -Rr. 3(2)

-    &i(4)  -Held,  are  valid  subject  to  sub-rule  (4)  being   read  down,  -    a
Constitution of India, Arts. 19(1)(a) and 19(2)

I.    : i:',..E.  Police.'-Kerala  Police Act,1960  (5  of  1961)  -S.118(d)  -Held
:`  ..'..violative Of`Art.19(1)(a)  and  not  saved  by  Art.19(2)  of the  Constitution,

. ,`Ilencet struck down -Constitution of India, Arts.19(1)(a) and 19(2)

I. SCOPE OF FREEDOM OF SPEECH AND EXPRESSION

American decisions, reliance upon - Have pcrsuasiv€ value .on heedom Qf    -`r  . '
speech   and   expression   and   of   the   press   under  -Art.:`  19(1)(a)   of   the    A
Constitution

F. Constitution of India -Preamble and Art. 19(1)(a) - Importance of
freedom   of.'speech   and   expression   from   standpoints   of  Liberty   of  the
individual and democratic form of govemmen€. - Concept of "free trade in
ideas" in competitive "marketplace of ideas"

G.  Constitution  of  India  -  Arts.19(1)(a)  and  19(2)  -  F]:eedom  of    o
speech and expression - Content - Concepts of discussion, advocacy and
incitement explained and distinguished - Discussion and advocacy are core
of  freedom` of  speech  an.a., expression  and  even  if they  cause  annoyance,
inconveniem`(, nr grossly affend, etc., the`y cannot bc curbed by law - Ol£1`i``.
when discussibr. or adwhcacty reaches ieve] of incitement. which tends to have`.
a   proximate   relation   with  any  of  the  eight  subject-matters   set  out  in    c/

`    ` Art. 19(2)  that  aaw  imposing  reasonable  restrictions  on  freedom  of speech
; i`   ' and expression can be validly enacted [scc a[Jso Shortnotes J, IV, P, a, A, W

and X,] -Words and Phrases - "Discussion", "advocacy", `qncitement" -
Distinguished - Penal Code, 1860, Ss. 153-A and 295-A

H.  Constitution  of  India  -  Arts. 19(1)(a)  and  19(2)  -  Freedom  of
speech  and  expression -  Content -  Compared  and  contrasted  with  US    e
First Amendment - Held, both India and the US  protect the freedom of
speech` and  expression  as  well  as  freedom  of  the  press  -  Insofar  as
abridgement  `and   reasonable  restrictions  are  concerned,  both  Supreme
Court of'.,India and the US  Supreme Court have held  that a  restriction in
ordeLto be reasonable must be narrowly tailored or narrowly interpreted so
as to abridge or restrict only what is absolutely necessary - It is only when    f
it  comes  to  the  eight subject-matters  specified  in Art.  19(2)  of the  Indian
Constitution  that  there  is  a  vast  difference  -  In  the  US,  if  there  is  a
compelling necessity to achieve an important govemmenta] or societal goal,
a law abridging freedom of speech may pass muster - But in IIldia, such  '
law cannot pass muster if it is merely in the interest of the general public -
Such law has to be covered by one of the eight subject-matters set out under    g
Art. 19(2)  -  If  it  does  not,  and  is  outside  the  pale  of Art.  19(2),  Indian
courts will strike down such law -. Thus, US  Court judgments have great
persuasive value on content of freedom of speecli and expression ih India -
Constitutional  Interpretation  -  External  aids  -  Foreign  decisions  -
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SHREYA SINGITAL v.  UNION OF INDIA                                                     3

I.  Constitution of India - Arts.  19(1)(a)  &  (2) - Grounds for testing
reasonableness  of  restrictions  on  freedom  of speech  and  expression,  held,

a     cannot  be  dehors  Art.  19(2)  - A  law  restricting  freedom  of speech  and
expression cannot pass muster if it is merely in the interest of the general
public -Such lavy has to be covered by' one of the'eight subject-matters set
out under Art. 19(2) - If it does not, and is outside the pale of Art.  19(2),
Indian courts will strike down such law

AHeld ..The  Preamble  of  the  Constitution  of  India  inter  alia  speaks  of  liberty  of
thought,   expression,   belief,   faith   and   worship.   It  also   says   that  India  is   a
sovereign democratic republic. When  it comes to  democracy,  liberty  of thought
and  expression  is  a cardinal  value  that is  of paramount  significance under our
constitutional scheme. The importance of freedom of speech and expression both
from the point of view of the liberty of the individual and from the point of view

``   of  our  democratic  form  of  government  has  been  recognised  by  the  Supreme
•   c     Court in'`rits various judgments. Freedom 'of speech and e¥pre.ssion of opinion is
<.` -      of  paramount  importance   under   a  ,democratic   co-nstitution   which   envisages

changes   in   the   composition   of  legislatures   and   governments   and   must   be
preserved.   It  lies   at   the  foundation  of  all   democratic   organisations.   Public

.     criticism is essential to the working of its instifut:,'jm.i. `This right requires the free
flow of opinions and ideas essential to sustain Li;c .;;.`!leclj`vc  life of lrLe citizenry.
While  a!i ir`formed  citi7,enry  is  a  precondition  for" meart.ingful  governan€`4,i  the

d     culture of open dialogue is  generally  of great societal  importance.  The ultimate
truth is evolved by "free trade in ideas" in a competitive "marketplace of ideas".

(Paras 8 to  10)
Romeo/i Zl/3appar v. Sfafe o/"adras,1950 SCR 594  : AIR  1950  SC  124 :  (1950) 51  Cri LJ

1514;  Sat-a/ Ptzpc7.a  (P/  Ltd.  v.  U#j.on  a/J"dl.a.  (1962)  3  SCR  842  :  AIR  1962  SC  305;
Bennett   Coleman   &   Co.   v.   Union  of  India.   (L972,)   2  SCC  7&8.,   S.   Khushboo   v.
Kam!.anna/, (2010) 5 SCC 600 : (2010) 2 SCC (Cri)  1299, czpp/i.ed

e           Abram5 v.  I/#i.fedsfores, 250 US 616 : 63 L Ed  1173 (1919):  W7!f.fHey v. ca/I/omi.a, 7l L Ed
lc95 :  274 US 357 (1927),/a//onJed

There  are tliree concepts which are fundamental in understanding the reach
of-freedom. of speech and expression, the most basic of human rights. The first is
discussion,  the second is advoc`acy,  and the third  is incitement.  Mere discussion
or even  advocacy  of a particular  cause  howsoever unpopular  is  at the heart of

'     gctii,ce`ie',,9t` 21: 'ALti:ieoF;#k::k:u.Sn: iisicsui:iothni so:,:::ofaaac,yar::;he:a?eb`eev:i::
curtailing the speech or expression that leads inexorably to or tends to cause public
disorder or tends to cause or tends to affect the sovereignty and integrity of India,
the security of the State, friendly relations with foreign States, etc. These concepts
gain  importance  here  because  most  of  the  arguments  of  both  petitioners  and
respondents tended to veer around the expression "public order".              (Para 13)

It  is  significant to  notice  the  differences  between  the US  First Amendment
and Article  19(I)(a) read with Article  19(2) of the Indian Constitution. The fir.st
importaril difference  is the  absoluteness of the US  First Amendment-Congress
shall make  no  /aw  which  abridges  the  freedom  of speech.  Second,  whereas  the
US First Amendment speaks of freedom of speech and of the press, without any
reference  to  "expression", Article  19(I)(c})  of the  Indian Constitution speaks of

h    frne::r°T,1:f apsee:hon=t?fret::,:SSs£;enecwh[th::; a3¥ r:£en=::::, t°w`it:reeapsre:S:'acTh]:r:i
Constitution,   reasonable   restrictiolls   may   be   imposed.   Fourth,   under   our
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Constitution  such  restrictioiis  have  to  be  in  the  interest  of  eight  designated
subject-matters-that is any law  seeking to impose a restriction on the freedom
of speech  can only  pass  muster if it is Proxima.tcly' related  to  Ty  °f gear:;fg;    a
subject-matters set out in Article 19(2).

hdsfl]ne:::a:i::nth]:t:[rras,tea#gc¥::tt£:ff:::i:eatiso:°£::r##dses,¥£as,Tfri:en:::;t
abridging   the  freedom  of  speech.  That  appfoach: d`f` the 'US   Supreine  .Court `'i"
continues evch today. So far as the  second apparent `difference is concerned,'` the

.££e£:ais]Pfres:;I::uettchoausnin£;:d£:]`;edxepdr:.Sa£:nj:easssgaalts°bfe::ege:::er°efds::ed9e¥Ib
7Artic,le  I.9(1)(cz),  so  that,  as  a matter of judicial  intexpretationt  both  the  Us land
India  protect  the  freedom  of  speech  and  expression  as  well  as  press  `freedpm.  ,
Insofar  as  abridgement  and  reasonable  restrictions  are  concerned,  both  the  US
Supreme Court aiid the Supreme Court of India have held that a restriction in order
to be reasonable must bc narrowly tailored or narrowly interpreted so as to abridge

::brjeescti±:a%]rys :pheact]i]Se:b£°#ei:ten:;:2;:¥.ate[:n%f¥ ¥]:::ti]ttu:loo:ea:? #eeree¥sh:   C ' .
vast  difference.  In  the  US,  if  there   is   a  compelling  ,necessity   to   achieve`an

:?:se?g|=;:u?`:I?eu!-a?-::nn|t!;:?:Sau:Cut.'|e:tg f!i:t:P'b:;ys.g:uTs.i;gr,:rf: ,e:::s-:,::t!6:::;,f::S`:,:ofife:    :. :
out  under Article  19(2).  If it  does  not,  and  is  outside  the  pale.of Article  19(2),
Indian  courts  will  strike  down  such  law.  Viewe,d  from  the  above  perspectiive,     C/
American judgments  have  great  persuasive  value  on  the  content  bf freedom  of  '
speech and expression and the tests laid down for its inffihgement.I (Paras  16 to I.24)  ``
•     C7lapJJ.#sk.v v. Ivew ffampsAi.re,  86 L Ed  1031  :  315  US' 568' ('1942); KamesJiwar Prasa.a v.

State Of Bihar,  L962 Supp (3) SCR 369  .. AIR  L962 SC I-L66=` Indian Express Newspapers
(Boml]ay)  (P)  Ltd.  v.  Union Of India.  (L985)  I  SCC  64L  ..  L98S  SCC  (Tax)  L21.,  Sakal
Papers (P) Ltd.  v.  Union Of India, (1962) 3 SCR 842 .. AIR 1962 SC SOS., Supt.,  Cemral
Pri.SOH  v.  Ram  A4aizofaar  Lo„i.a,  (1960)  2  SCR  821   :  AIR   1960  SC  633  :   1960  Cri  11      e
lorl2, relied on

`.11.     .INFORMATION.     TECIINOLOGy     ACT,      2000      -      S.      66-A--
CONSTITUTIONALITY

(1) Expansive expression "any informedon"

|nfoJrih]:t|::mT:tcj£:oToegcyhx::?g5'*nie Ts:t:6€£=::t2e(rL )#_Cyobf::n:: ¥:d=   /
S. 66-A is made out against persons who disseminate "information" through
computer   resource   or,   communication   device   causing   "annoyance   or
inconvenience" to others - Having regard to inclusive and broad derinition
of  "information"  in  S.  2(1)(v),  S.  66-A  ropes  in  all  kinds  of  information
disscminatcd   over   intcrnct   rcgardlcss   or   content   of   information   and
irrespective of whether the same falls within realm of discussion or advocacy    9
causing only annoyance, inconvcnicncc, etc. to some (which is permissible),
br the_same causes  incitement leading to imminent causal connection with
any  of  eight  subject-matters  contained  in  Art.  19(2)  of  the  Constitution
(which is not permissible) i Held, S. 66-A affects right of people to know,
hence    violates   Art.19(1)(a)    of   the    Constitution    beyolid    the    extent
pef`missible under Art.  19(2) - Hence, struck down in its entirety [see a!/so    A
Shortnotes G, IV, P, 0, ji, W and X]
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Held ..
Section 66-A of the  IT Act,  2000 casts  the iiet  very  wide-all information

tha( is disseminated over the internet is included within its reach. The definition
of information in Section 2(1)(v) is an inclusive one. Further, the definition does
not refer to what the content of information can be. In fact, it refers only to the
medium through which such information is dissemina(ed. Thus the public's right
to know is directly affected by Section 66-A of the IT Act, 2000. Information of
all kinds  is  roped in-such information  may  have  scientific,  literary  or artistic
value,  it may refer to current events, it may be obscene or seditious. That such

b     information may cause annoyance or inconvenience to some is how the offence
is made out. It is clear that the right of the people to know-the marketplace of
ideas-which the internet provides to persons of all kinds is what attracts Section
66-A  of the  IT Act,  2000.  That  the  information  sent  has  only  to be  annoying,
inconvenient,  grossly  offensive,  etc.,  to  attract Section 66-A  also  shows  that no
distinction is made between mere discussion or advocaey of a particular point of
view which may be annoy-ihg or inconvenient or gross.ly offensive to some on the

0 .   one  hands.  and,  incitement  by  which  such  words  lead  (o  an. imminent  causal
.  connection  with  public  disorder,  security i)f  State,  etc.,  .i;e>.  any  of  the  eight

subject-matters  enumerated  in  Article   19(2)  of  the  Constitution  on  the  other.
S`ectien 66-A of the IT Act, 2000 in creating an off?nce against persons who use
I.he  int-enet  and  annoy  or cause  inconvenien'ce  fo  cithers  ver``  i`ienr[}'``ST-fects  the

`   I`i.eedori  of speech  arid expression  of the citizenry .of India  aL` iapg6  i!t  that  such

speech or expression is directly curbed by the creation of the offence contained
in section 66-A of the IT Act, 2000.                                                                       (Pal.a 21)

Amer[.ccz# Commw#i.cafj.our AssH.  v. Doz¢ds, 94 L Ed 925  :  339 US  382.(1950)'`  re,/J.ed o„

(2) Reasonableness of restricti,on and infringement of Article 14'
K. Information Technology, Internet, Computer and Cyber Laws -

Information Technology Act, 2000 - S. 66-A - Unreasonable restriction -
Wider  reach  and  range  of circulation  over  internet,  held,  cannot justify

e  `  `rcstriction of freedom of `speech and expression on that gfotind` alone dehors

the standard tests applicable under Art. 19(2) of th'e Constitution '- If the
right to freedom of speech and expression includes the right to disseminate

. information to as wide a section of the population as is possib'le, the access
+        which enables the right to be so exercised is also an integral part of the said

right - The wider range of circulation of information or its greater impact
/     cannot restrict the content of the right nor can:it justify its denial -The

virtues of the electronic media cannot become its enemies - It may warrant
a greater rfegulation over licensing and control and vigilance on the content
-  However,  this  control  can  only  be  exercised  within  the  framework  of
Art. 19(2) - Though a distinction may validly be made between print and
other media as  opposed  to  the  intem`et  (see  Shortnote M, below),  S. 66-A

9    ::i:pge:: hw];dnedyedx:a±t:sdf of: i ]ij ns? e6£:.gAa croe::roans::ie :#rjs.tj : ;.in iheNf::e::Fs
S.66-A   have  a  nexus  with   any  of  the  eight  subject-matters  set  out  in
Art.`19(2) [sce Shortnotes IV, a, P, 0, A and S] -S. 66-A fails to inapt these
standard tests and hence, is struck down

`    L. Constitution of India -Arts. 19(1)(a) & (2)' --Wider range of reach

~ A    ?sn:o:aann8:n:fe;jer:::anttj°gnro°ufn!:6: :Foartsj°Anrttr rgT2g)ho: Pwahifu;:ereFo:i: rs'ph:]cdh'
and expression can be abridged
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M. Information Technology, Internet, Computet. and Cyber I,aws -
.Information   Technp]ogy   Act,  ,-2000   -   S.   66-A   -   Discrimination   -
Inte]ligib]e  d-ifferentia  between  speech and expression  on  the internet and    au   {medium ,of print, broadcast, real Live speech, etc. exists -Hence, creation of

A `  new category of criminal offence under S. 66-A is not vio]ative of Art.14 on
` I   the.ground that it pertains to a different medium -However, S. 66-A struck

down as it did not fall within Art. 19(2)
1 Held ..

If  the  right  to  freedom  of  speech  and  express.ibm  includes  the  right  to    b
disseminate information to as wide a section of the population as is possible, the
access  which enables  the right to  be  so  exercised  is  also  an integral part of the
said  right.  The  wider  range  of circulation  of information  or  its  greater  impact
cannot restrict the content of the right nor can it justify its denial. The virtues of
the   electronic  media  cannot  become  its   enemies.   It  may   warrant   a  greater

`     re,.3tllation over licensing and cont2.ol and vigilance on  the conte,nt.  However, this
control  cat;!  only  be  exercised  within  the  framework  of  Ar±igle.19(2)  cf  the    C

`   Constitution.   To   plead   for   other   grounds   is   to   plead   for   un66n§titutiorial
measures.                                                                                                                      , (Para 32)

Mindstry` oii 1.iiforysiat:.)n  &, Broadcasting, Govt. of India v. Crickel Ass... Of Bengal,I( ' 9`35fr 2   -A
SCC .` 6 \_ , €\npl led

Thereareinteliigibledifferen[iabe{weenthemedjtimofprint,3jfo.;d;a;tJiLd
real live speech as opposed to speech on the internet. The intelligible differentia     d
is clear-the interne( gives any individual a platform which requires very li(lie or
no,payment  through  which  to  air  his  views.  Something  posted  on  a  site  or
website  travels  like  lightning  and  can  reach  millions  of  persons  all  over  the
world. If the petitioners were right, this Article  14 argument would apply equally
to  all other offences  created by  the IIrformation Technology Act whicli are not
the   subject-matter   of  challenge   in   these   petitions.   Th`er?   is   an   intelligible
differentia between speecli on the internet and other mediums of communication    e
for which separate offences can certainly be created by legislati6n.        Oara 102)

A distinction may be made between the print and other media as op.posed to
the internet and the legislature may well, therefore, provide for separate offen.`es
so  far  as  free  speec.h  over  the  internet  is  concerned.  There  is,  therefore,  an

.   .   intelligible  differentia  having   a  ratioiial  relation  to  the  Object   sought  to  be-  achieved-that there can be creation of offences which are applied to free speech    f

over the interliet alone as opposed to other mediums of communicatioii. Thus, an
Article  14 challenge has to be repcllcd oil this ground. However, there is nothing
in the features of how information may be disseminated on the internet outlined
by  the  State  (and  set  out in para 30)  that warrant  any  relaxation  in  the  Court's
scrutiny  of the  curbing  of the content of free  speech over the  internet. While  it

;L}eacytiobne g;.SAfbf[ocr I:s[:::irL?eY]rye]::.:b|eao:]i;L]t°o'` sC;I:eea;in%vher[ihwe :£{:tic::, Syuect[] tha:    g
validity  of  such  a  law  will  have  to  be  tested  on  the  touchstone  of  the  tests
applicable under Article 19(2) of the constitution.                              (Paras 26 to 32)

Ministry of Information & Broadcastin.g, Govt. of India v. Cricket Assn. of Bengal. (L99S) 2
•      SCC  161;  C;!i.Hfczmam  Rao  v.  S`fare  o/M.P,1950  SCR  759  :  AIR  1951  SC  118;  SJarc  a/

Madrczf v.  V:G.  jzow,  1952 SCR 597  : AIR  1952 SC  196  :  1952 Cri LJ 966, app/i.cc7

IV.B.  A-/zarc  v.  Sfafc  a/Dci'fal.,1950  SCR  519  :  AIR  1950  SC  211  :  (1951)  52  Cri  LJ  550;      A
Mohd.  Faruk v. State Of M.P., (1909) \ SCC 8S3. I.elied on
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(3) Whether Section 66-A. Of the IT Act, 2000 can be protected under heads
Of public order, defamation, incitement to an offei.ce a.nd decency or morality

On  the  challenge  to  Section  66-A  of the  IT  Act,  2000  on  ground  that  the
offence  created  by  the  said  section  has  no  proximate  relation  with  any  of  the
eight  subject-matters  contained  in  Article  19(2)  of  the. Cdnstitution,  the  State
claimed that the said section can be  supported under the heads of 'public order,
defamation, incitement to an offence and decency or morality.

(i) Public order
i N. Information Technology, Internet, Computer and Cyber Laws -

Infor[nation Technology Act,  2000 -  S.  66-A  - Held,  has  no  proximate
relation with "public order" within the meaning of the expression used in
Art.   19(2)   of  the   Constitution   -   It   intends   to   punish   person   who
disseminates "any information" through the ,intermet irrespective of whether
to the community at large or to an individual -.Information sent may cause

ONLINE

c.,:EltnLooyuatn£¥to&e£:he::y::ddftsT:#ucb:Encs^t:trudteeroLfeEceenc::ds:r6g..A6fHtsT::

Proximfty`test [s6q a/so Shortnotes G, J, P, 0, A, W, and X] i C.Qnstitu`tion -of
India -Art. 19/2') - ``PubLic `order" - Meaning and conhotation - Test
for detrT`m.infng  c±tsrmption  or likely  disruption  of public  order - I-Words
ahd Phrasd~` -``Pi]blic ord€,r"
Held ..

Public  order  is  the  even  tempo  of  the  life  of  the  community  taking  the
country as. a v`Jhole or even a specified locality. Disturbance of public order is to
be distinguished from acts directed against individuals which do not disturb the
socie(y to  the extent of causing  a general disturbance of public tranquillity. The
test to determine whether public order is dismpted or has tendency to disrupt, is,
does a particular act lead to disturbance of the current life of the community or

```   e     does it merely affect an individual leaving the tranquility o`f Society undisturbed?
;.  _          Going by this`tes{,  it is clear that section 66-A of the IT ACL 2_000 is intended to

punish any person who uses the internet to disseminate any information that falls
within the sub-clauses of Section 66-A of the IT Act, 2000. The recipient of the
written word that is sent by the person who is accused of the offence  is not of

:g.:Tag::t€)Cethse°a:#r:§stehe]So:::tc;lop:efnstc[:ndceec:i::asoarvemg]:de:::Ett?h:e::;gfnnd::
f      a   particular   message.   It   is   clear,   therefore,   that   the   inforination   that   is

disseminated may be to one individual or several individuals. Section 66-A of the
I.T    Act,    2000    makes    no    distinction    between    riass    dissemination    and
dissemination to one person. Further, Section 66-A of the lT Act, 2000 does not
require that such message  Should have  a clear tendency  to disrupt public order.
Such message need not haive a.ny potential which coul'd disturb the community at

g    :::8s:;:ehc]sne;:I:s:::¥:::I;heab|:::i:h:f ::tt]:: TnagtrFda[:]t|e ±tnakte]]n±sbaosf±`:nocne t::
inciting  anybody to do  anything which a reasonable man would  then  say  would
have  the  tenderLcy  of being  an immediate  threat  to public  safety  or tranquillity.
On  all  these  counts,  it  is  clear  that  Section  66-A  of  the  IT  Act,  2000  has  no
proximate relationship  to  public order whatsoever.  Mcrc,  "annoyance"  need  not
cause disturbahce of public order. Under Section 66-A of l.he  IT Act,  2cOO,  the

h    :,¥|::rc:p£:I::srtneE[t:;?, bo¥ S:i]ed*¥s: #]:£soau8te;foam?emp|rpeors{emopfa::}unsg}npgu3EOoyrge:.e '

(Paras 37 and 38)
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ficrm A4ai!ofrar Lo#i.a  v.  Sfarc o.fBi./jar.  (1966)  I  SCR 709  : AIR  1966 SC 740 :  1966 Cri LJ
608.,  Supt..  Central  Prison  v.  Ram  Manohar Lohia,  (+960)  2  SCR  82L'J.  AIR  L960  SC
633 :  1960 Cri LJ  1002; Ar%/I  G/io5;I v. S/arc o/WB„  (1970)  1  SCC 98  :  1970 SCC  (Cri)
6J , applied

Romcs/2 Z7zappar v.  SJafe o/Madras,1950,SCR 594  : AIR  1950 SC  124 : (1950) 51  Cri LJ
1514; Brij Bfrztsha# v. Src]r€ a/De%,1950  SCR 605  : AIR  1950 SC  129  :  (1950) 51  Cri
L]  1525` considered

PusJckar Mukherjee v. Stale of w.B.. (L9cO) 1 SCC 10, cited

(ii)  Test  of clear  and  present  danger  to  public  orderlTendency  to  `create
publto disorder

ONLINE

True Prim

`   0. Information Technology, Internet, Computer and Cyber Laws -
Information   Technology   Act,   2000   -   S.   66-A   -   Dissemination   of

innf:Tr::ieonn,a:::s:hraEiep#iecr,.:::dri.srn,:tn::ns.uyci.n::#=.:sptuobfir.eadti:.cr':::
- Constitution of India -Art. 19(2) - Public order - Tendency to affect
- Test Of crcar and present danger - Words and Phrases - :`C]ear and   .a
present danger'", `faendency to create"
Held ..

circtTfrT:;£?:%St]:nd¥fe`-':':f*{L,:i,L`'`;„;Safuwr:e#Se:o¥:eaTe°-radspi::dan¥ep'ruessee¢ntindaiqugce=`.
tha( they  will bring  about the  siibstantive evils.that the legislature has  a right to

Er£Vgee'=:,.£taisb:eqnu:%t:Sub;ftrT:°E[;mjtuyprare]£cd%8or::.;TnThisatn:ystv:fj;:]ge¥]tuana:±opnr:Sindtd
has  been  adjusted  according  to  varying `fact  situations'.  It  appears  to  have been
repeatedly  applied. Echoes of it can be found in Indian law as well such as in S.
Ji¢#gczrcz/.an, (1989) 2 SCC 574. The Supreme Court in some other cases has used
the expression "tendency" to create immediate public disorder.        (Paras 39 to 41)

Sc7!enck v.  I/ni.fed Srafcs, 63 L Ed 470 :  249 US  47 (1919);  rcmi.7!i.e//a v. C'fe[.cogo, 931. Ed
li3l   :  337  US  1. (1949):  Bi.ar,denbwrg  v.  Ofai.a,  23  L  Ed  2d  430  :  395  US  444  (1969);      e
Virginia .v.  Black,  L5S L Ed  2d S3S  ..  S38 US  343  (2003).`  S.  Rangarajan V.  P. Jagjivan
Ram, (+989) 2,.SCC 574., State Of Bihar v. Shailabala Devi,  L952 SCR 654 .. AIR L9S2 SC
329  :  1952 Cri  I.J  1373;  Rczm/./. I,a/ A/od!. v.  S/cj/c' a/ I/.J?.1957  SCR  860  :  AIR  1957  SC
620  `.  L957  Cri L,I  \006..  Kedar Nath Sii2gh v. State  Of Bihar.  1962  Supp  (2)  SCR 769  ..
AIR   1962  SC  955  .:   (1962)   2  Cri  LJ   103:  Rciij®esfo  yesfawJanr  Prabfeoo  v.   Prabfeczkar
Kashinath Kuute` (L996) I SCC L30. followed

.4brczmb` v.  r,'Hi.fccJ Sfafes, 250 US  616  :  63 L Ed  1173 (1919).  rc/I.ed o#
Gompcrs  v.  B"ck's  Sfo`Je  &  Rcz)Ige  Co..  221  US  418  :  31  S  Ct 492  :  55  L Ed 797  :  34 LRA

01S)  874  (1911);   WrgJ.#/.a  v.  B/acA..155  L  Ed  2d  535   :  538  US   343  (2003);   Waffs  v.
U#ited Sfafcs. 22 L Ed 2d 664 : 394 US 705 (1969), ci.fed

Viewed from either the standpoint of the Clear and present danger test or the
tendency  to  create  public  disorder test,  Section 66-A of the IT Act.  2000 would
not  pass  muster  as  it  has  no  element  of  any  tendeiicy  to  create  public  disorder
which ougllt to bc an essential ingredicntofthe offeiicc wliich itcrcatcs.   (Para44)     g

(iii) Defamatioi.
P. Information Technology, Internet, Computer and Cybel. Laws -

Inl.Qrmation Technology Act, 2000 - S. 66-A - Not aimed at defamatory
statements  at all -- Not conc€med  with  injury  to  reputation  which  is  the
essential ingredient for something to  be. defamatory i Something  may be
grossly offensive and may annoy or be inconvenient to somebody without at    /7
all affecting his reputation - Penal Code, 1860 - S. 499 - Defamation -
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Essential ingredient of - Injury to reputation - Constitution o`f India -
Art.19(2) -Words and phrases -"Defamation"                            (Para 46)

(iv) Incitement to an offel.ce
Q. Information Technology, Internet, Computer and Cyber Laws -

Information  Technology  Act,   2000  -   S.   66-A  -  Has   no   proximate
connectl.on with incitement to commit an offence - Constitution of India -
Art.I 19(2) - Incitement to commit an offence - Words and Phrases -
``Incitement  to  an  offence"  -  Distinguished  from  causing  of annoyance,

b     inconvenience, danger, etc., or being grossly offensive or having a menacing
character [see a!Jso Shortnotes G, /, IV, P, A, .W and X]
Held ..

Section   66-A   of   the   IT  Act,   2000   has   no   proximate   coniiection   with
incitement to commi( an offence.  Firstly,  the  information dissefflinated  over the

.  internet need, not be information which "incites" anybody  at all. Written  words
a, .   may be sent that may be purely in the realm of "discussion"`or "advocacy" of a
`       "particular    point    of    vie-w'".    Further,`   the    mere    causing.   of    annoyance,

inconvenience,  danger,  etc.,  or  being ,grossly  offensive  or  having  a  menacing
`    character-are not offeilces under the Penal Code at all. They  may 'l)e ingredients

of t`,ertain offences .`i `ider 'Lhe P-a,nal Code but are not offences ill themselves. For
these.reasons, Secticiii^ 66-A ol the-`-IT Act, 2000 has nothing to do with "iilcitement
to an offence,"                                                                                                         -     (Para47)

As Section 66-A of the IT Act, 2000 severely curtails information that may be
sent   on   the   internet   based   on   whether   it   is   grossly   offensive,   annoying,
inconvenient,  etc.  and being  unrelated to  any  of the  eight  subject-matters  uiider
Article  19(2)  must,  therefore,  fall  foul  of Article l9(I)(c}),  and  not  being  saved
under Article 19(2), is declared as unconstitutional.                                        (Para 47)

(v) Decency and morality                                                     .                          .
R.. Information ltchnology, Internet, Computer .and Cyber Laws -

Information `Technology  Act,  2000  -S.  66-A  -Offence  contemplated
under,  does  not  fa]]  within  the  expression  "decency"  or  "morality"  -
Constitution of India - Art. 19(2) - Decency or morality - Words and
Phrases  -  "Obscenity"  -  What  may  be  grossly  offensive  or  annoying
under S. 66-A need not be obscene at all

f       Held..

What has been said with regard to public order and incitement to an offence
equally applies here. Section 66-A of the IT Act, 2000 cannot possiltly be said to
cr?ate  an offence which falls  within the expression "decency" or "morality" in
that  what  may  be  grossly  offensive  or  aniioying  under  Section  66-A  of the  IT
Act, 2000 need not be obsceiie at all-in fact the word "obscene" is conspicuous

a,ara 50)9     byj,:Sg:,bosr:}]eccG{e:esr:/Ct;;nD:::dAa,:,fratfevITA£C„t; 2p°a?9;rd/td„,  (2oo6)  8  SCC  433:  Aveek

Sarkc]r v. Src}/a o/WB.,  (2014) 4 SCC  257  :  (2014)  2 SCC  (Cri) 291, rt?JJ.cd om
Ra„ji.f D.  I/des/}i. v.  SfaJe a/Afafeczras7}fra,  (1965)  I  SCR 65  :  AIR  1965  SC  881  :  (1965)  2

Cri L] 8` considered
R. v . Hicklin. (L868i) LR 3 QB 360, hcld` distinguished
Di.recfc]r a/P#b/I.c Proscc%fl.othc v. CoJ/I.us, (2006)  1 WLR 2223 : (2`006) 4 All ER 602 (HL);

Connoliy v. Director Of Public  Pl.osecutions, (2008)  I WLR 2]6 ..  (2007) 2 A.\\ ER  LOL2..
rer7ro;.nj.e//a  v.  C'frl.cago,  93 L Ed  1131  :  337 US   1  ( I 949);  Bra„c}e„bHrg  v.  O/il`o.  23 L Ed
2d 430  :  395  US  444 (1969);  W7ii.f#ey v.  Ca/i/omi.a,  71  L Ed  1095  :  274 US  357  (1927);
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Chaplinsky v. Nev`i Hampshire. 86 LEd +03L .. 3+S US S68 (+94Z).. Hustler Magazine li.c.
v. Fa/wJc/{. 485 US 46 : 99 L Ed 2d 41  (1988). re/erred /a

(.v_i) Interpretation -Reading into Section 66-A Of the IT Act, 2000 the eight    a
subject-matters contained ii. Artiele 19(2) Of the Constitution ,

S. Information Technology, Internet, Computer and Cyber Laws -
t      `i``.Information Technology  Act,  2000  -S.  66-A  -Interpretation  to  save

I constitutionality - Court cannot read into S. 66-A the eight subject-matters
`enumerated.  in  Art.   19(2)   of  the   Constitution   'when   legislature   never

::etTedfdc::i9n:: I cC]:T£;i::t:::t°:e]=d:: =toA:t;t::#ry-p::gFstjos:b#=   b
Legislature did not intend the same

T.  Interpretation  of Statutes  -  Subsidiary  Rules  -  Construction  to
save  constitutionality  or  statute  -  Court  cannot  read  into  a  provision

` : something,or add something which is not there, to save its constitutionality,
.i,/       when  legislature  never  intended  to  do  so  -  Doing  so  would  I)e  doing

violence  to  language  of  the  prow.ision  and  wholesale  sub.stitution  of  the
provision -Which is not the same as reading down a provision to save it
Held ..

It  is  not  pr)s`ible  to  {'efn.d  into  Scc.tion  6`€:.. A. of the  IT Act,  2000  each  of the
subjec(-matters  contained  in  Article,19(2;` in `order  to  Save ` its .constitutionality.
Tlie reason is that when the legislature mtcnded to do so, it provided for some of
tlie subject-matters colitained in Article  19(2) .in Sectioii 69-A. The Court would     d
be doing complete violence to the language of Sectioii 66-A of'the IT Act,  2000
if it reads into it something that was never intended to be read,into it.      Q'ara 51)

Further,  the  State  submitted  that  the  statute  should  be  made  workable  by
reading  into  Section  66-A of the  IT  Act,  2000  several  mat.ters  suggested by  it.
But that is  also not possible  since what the State is asking the Court to do is not

Loh:::fa]gos¥gst:tc=€t:i:]no:f=£p:5vg±eon[Twh4:I,js28Pb:;o,Lnss]tye::,I;tos]§jba[se¥]tnpgarfao52;e

(4) Vagueness
U.  Constitution of India - Arts. 19(2) &  19(1)(a) and Art. 14 - Penal

Law  restricting freedom of speech  and cxprcssion  liable to  be struck  down
for vagueness and not providing manageable standards -A law restricting
freedom  of  speech  is  rendered  unconstitutional  on  ground  of  vagueness,    /
when it Lacks reasonable and manageable standards and clear guidance for
citizens, authorities and courts for drawing a precise Line .between allowable
a[id forbidden speech, expression or information - When a haw uses vague
expressions capable of misuse or abuse without providing notice to persons
of common inte]tigence to guess their meaning, it Leaves them in a boundless
sea  of  uncertainty,  conferring  wide,  unfettered  powci.s  on  autliorities  to
curtail freedom  of speech and expression  arbitrarily - Criminal  Law -
Requirements of valid penal law or penal provisions - Need for offences to
be clearly der]ned with manageable standards

V. Information Technology, Internet, Computer and Cyber Laws -
Information Technology Act, 2000 - S. 66nA and Ss. 66 & 66-8 to 67-8 -

S i.:€i-d#::i] a£§caub| :°snt:titduatii:aL °€ o ftrr°aus?Odd :fft]? e::ogrcv:]%::.]ya=:finnc°¢   A
offences in S. 66 and Ss. 66-8 to 67-8 of IT Act and in the Penal Code -
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Expressions used in S. 66-A are open-ended, undefined and va.gue as a result
of which neither would accused be put on  notice nor would authorities be

a     clear as to'on which side of a clearly drawn line a particular communication
would  fall  -Expressions  used  in  S.  66-A  are  so  vague  that  there  is,no
manageable standard by which a person can be said to have committed an
offence  or  not  to  have  committed  an  offence  -  Though  some  of  the
`\expressions  used  in  S. 66-A  also  occur  in  certain  provisions  of the  Penal
Code,   but   those   expressions   used   therein   are   well   defined   and   are

A:nffger::::,i:t::mc:eTvaefsna:ge:::e'o#£erm€asa±h:e:lan::=Sesi6j:.AS.ar6b€:?an?i¥,
excessively and  disproportionately invades  right of free speech and  upsets
balance between such `right and reasonable restrictions that may be imposed
on such right - Constitution of India -Arts. 19(1)(a) and 19(2)

.,- Penal Code,1860 -Ss. 268, 294 and 510 -Held, the mere causing
.;.®f  ahnoyance,  inconveni5n.ce,  danger,  etc.,  or  being  giussly  offensive  or

'.C   .having a menacing character are notoffeEces under the Pena,I Code :a.t all -

ONLINE

•They-may be ingredients of certain offen'ces under the Penal Code-but are.I ,
not offences in themsdves
Held ..

Where  no  reasonable  standard.s `ir'e  laid`down  to. :i.efine  guilt  in  a  section
which  creates  an  offerfce,  and  where  nQ` clear  guidance  is  g`iven  to  either .law
abiding  citizens  or to  authorities  and  courts,  a  section which creates an offence
and which is vague must be struck down as being arbitrary  and unreasonable. A
penal law  is  void  for  vagueness  if it  falls  to  define  the  criminal  offence  with
sufficient  definiteness.   Ordinary   people   should  be   able   to  understand   what
conduct is prohibited and what is permitted. Also,  those who administer the law
must know what offence has been committed so that arbitrary and discriminatory

e     enforcement of the law does not take place. The Constitution does not permit a
legislature to set a rLet large enough to catch all possible offenders and leave it to
the court to step in and decide who could be held.guilty.                 (Paras 55 to 68)

Mwsscr v.  UJafe.  92 L Ed 562  :  68  S  Ct 397  :  333 US  95  (1948);  vim/et.s v. Ivow york, 92 L
Ed  840  :  333  US  507  (1948);  Bwrstyff  v.  '"/SOH,  96  L  Ed  1098  :  343  US  495  (1952):
CJ!i.cc]go v. "orajes.  527  US  41  :  144 L Ed 2d 67  (1999);  Umi.fed Sfajcs v. Reesc, 92 US
214  :  23  L Ed 563  (1876);  Gray#ed v.  Roc*/ord`  33  L Ed  2d`222  :  408  US  104  (1972);
RCHo  v. Amcri.ccjn  C!.`;i./ ZI.bcwi.cs  UHi.on,  521  US  844  :  138 L Ed  2d 874  (1997); Fcdera/
Comrnui.ications  Cominission v.  Fox Television  Stations  lnc.,132 S  Ct 230]  ..  +83 L Bd
2d  234  (2012); Sfci/c a/M.P  v.  BaJc/eo Prasc}d,  (1961)  I  SCR  970  : AIR  1961  SC  293  :

•    `'   (196L)  I  Cri  U  442..-K.A.  Abbas  v.  Union  Of India,  (19]0)  2  SCC`],8ch; Harakchand

Ratanchand  Banthia v. Unioi. Of India. (r969) .2 Sac  L66`. A.K.  Roy. v. Un.Ion of India.
(1982)  1  SCC 271  :  1982 SCC (Cri)  152; Karfar Si.mgfe v. .SJare a/Pw"jab.  (1994) 3 SCC
569 :  1994 SCC (Cri) 899, re/i.ed om

The  expressioiis  used  in  Section  66-A  of the  IT  Act,  2000  are  completely
open-ended  and  undefined  whereas  in  all  computer  related  offeiices  that  are
spokeii   of   by   Sectioii   66,   mens   rea  `is   an   ingredient   and   the   expressioiis
"dishonestly"  and  "fraudulently"  are  deflned  with  some  degree  of  specificity,

• unlike the expressi`ons used in Section 66-A of the IT Act, 2000. The provisions
contained in Sections 66-8 up to 67-8  also provide for various punishments for

A     offences that are clearly made out.                                                            (Paras 72 to 74)
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Tlie   mere   causing   of  aniioyance,   inconvenience,   danger,   etc.,   or  being
grossly  offensive  or  having  a  menacing  character  are  not  offences  under  the
Penal Code,  1860  at all. They may be  ingredients  of certain offences under the
Penal code,1860 but are not offences in themselves                                    a'ara 47)

t  In the Penal  Code,  1860  a number of the expressions that Occur in  Section
66iA of the ,[T Act, 2000 occur in Section 268 IPC. Whereas, `in Section 268 IPC
the ,various expressioiis used are ingredients for the offence bf a public nuisahce,
these. ingredients   now   become   offences   in   themselves   when   it   comes   'to
isection 66-A  of the  IT  Act,  2000.  Further,  under  Section  268  IPC,  the  person

:i?:i:#'€:£[:¥t.°£¥urathc:r°£rn:rmis£:[n°tn[swthhi;:tmfjsus],e££::rnoarru=?y]=gcale:C:Sstg:b
. to   the+ public   in   general.   Injury,   danger  or   annoyance   are   not   prfences   by    I
themselves    howsoever    made    and    to    whomscever    made`.   `The    6Xbression
"annoyance"  appears  also  in  Sections  294  and  510  IPC.  The  annoyance  that  is

`   spoken  of in. S`ection  294  IPC  is  clearly 'deflned-that  is,  it has  to  be caused by
obscene, utterances or acts. Equally, uridet Section 510 IPC, the annoyance that is

:e:§p;::;::e;E¥u§:;ee¥;:;:::;;§jnjjs¥ar:¥:i:i:::s;:;:*;;:i:a:t§::;a:;::;§j;;;E::§;;i::¥;i:s;;a
2000 are defined. Even "criminal intimidation" is not defined-and the definition
clause of ,the Information Technology Act,  SectioTi ?, dpes not say that words and
expressions that are defined in the Penal Code will apply to this Act.

(Paras 75 to 78)
Further,  every  expression  used  in  Section  66-A  of  the  IT  Act,   2000  is

nebulous  in  meaning.  What  may  be  offensive  to  one  may  not  be offensive  to
another.  What  may  cause  annoyance  or  iliconvenience  to  one  may  not  cause
annoyance  or  incoiivenience  to  another.  Even  the.expression  "persistently"  is    e
completely imprecise-suppose a message is sent thrice, can it be said that it was
se,nt  "persistently"?  Does  a  message  have  to  be  sent  (say)  at  least .eight  times,
before  it  can  be  said  that  such  message  is  "persistently"  sent?  Tliere  is  no
demarcating liiie conveyed by any of these expressioi.is.                                (Para 79)

Two  English judgments  -,  Co//I."a,  (2006)   I  WLR  2223  and  Cfec!mbe>rs,

;2e9s[o32 :uYt;:I [n8o3t3g :;?tt;[€ej£];uns::itge uhpooT, JE:i;iad[:ye ,:r:i:I:gnmoffnfsha|:: 1.qg fnsg];    f
offensive"  or "menacing".  If judicially  trained minds  can come to diametrically
opposite conclusions on the same set of facts it is obvious  that expressions such
as  "grossly offensive"  or "menacing" used in  Section  66-A of tlie  IT Act,  2000
are so vague that there is no manageable standard by which a person can be said
to  have  committed  an  olfenct`,  or  not  to  have  committed  an  offellce.  Quite

::L±::i:i:;:£:°:Pee::[Veenf°ofrf:endseerct::ns::t.£&[]oi:i?[°TfAthcet,]2TooAoctia%8°a°bs?oni:t:[i;g
no maiiagcablc  standard by which to book  a pcrsoii  for an offence under Section
66-A of the IT Act, 2000.                                                                `        ®aras 82 and 85)

Di.rt7czor a.f pwb/i.c Piosecati.oiz5' v. Co//j.Hs, (2006)  I WLR 2223 : (2006) 4 All ER 602 (HL);
Chambers v. Director of Public Prosecutionls, (201g) 1 WL,R \833, considered

D/.rfc-/or  c)/ Pwb/I.c  Pro5cc4ir/.oHb`  v.  Co//I./!b`,  (2006)   1  WLR  308  :   (2005)  3  All.  ER  326,
roferred to
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Thus it is clear that Section. 66-A of the IT Act, 2000 arbitrarily, excessively
and  disproportionately  invades  the  right  of free  speech  and upsets  the balance
between such right and the reasonable restrictions that may be imposed on such
right.                                                                                                                                (Para 86)

Cl.intaman Rco v. State Of M.P.` +950 SCR 7S9 .. AIR L9SL SC  LIB.. State Of Madras v. V.G.
Row,  1952 SCR 597 : AIR 1952 SC  196 :  1952 Cri LJ 966, appJj.ed  t

The submission that though expressions that are used in Sectioii 66-A of the
IT Act, 2000 may be incapable of any precise definition but for that reason they
are` not constitutionally vulnerable, is not acceptable.                                     Q'ara 80)

ONLINE

True Prin

b           Madan singh v. State of Bihar. (2004) 4 SCC 622.. 2004 SCC (CI[)  L360.. Zameer Ahaed
I    hatlfur Rehlnan Sheikh v. State Of Maharashira. (2JOLO) 5 SCC 246.. State of M.P. v. Kedia

Leather  &  Liquor Ltd., (2lD03) I  SCC 389  .. Tfro3 SCC (CTi)  +642.` Slate Of Karriataha v.
Appa Balu lngale, 199S Supp (4) SCC 469 ..  1994 SCC (CTL)  L762. distinguished

(5) Chiuing effect end Overbreedth
W.  Cohstitution  of  India  -  Arts.  19(1)(a)  &  (2)  and  Preamble  i

a    :nrepeai::b I:fv£Sepw:,C:auas:danenxopyraens:::Tnri::?epneceT=r gFr:s:sT;Tffet:d es:P|=ns:

as it does not amount to incitement leading to imminent causal connection

:xE;hue::¥E:;sthdefs:eisnt[tn:u£];:£t;Fea#:£§S:tf:bue€..`£yAr.¥..€::£,sTOEnreo#s°E,;0,
IV, rr',.g, A ap.d x]                         "

d           X. Information Technology, Internet; Computer and cyber Laws -
Information Technology Act, 2000 -S. 66-A -,Restriction on freedom of

-  speec`h and expression must be couched in the narrowest possible terms to
avoid chil[ing effect on such freedom - Expressions used in S. 66-A of the
IT Act,  2000  are  very  wide  and  terms  of  inexactitude,  capable  of taking
within its sweep even protected and innocent speech; and the question as to

e     whether the offence is made out thereun4.er depends upon uncertain factors
i Thus S. 66-A of the IT Act, 2000 i§ liable to be used in such a way as to
have chilling effect on the right under Art.  19(1)(a) and liable to be struck
down on ground of overbreadth [sce aJso  Shortnotes G, /, iv, P, 9, R, U, V
and W] - Constitution of India -Art. 19(1)(a) :- Words and Phrases -
"Chi]Iing effect"

9            Y.  Constitution of India - Arts.  19(1)(a)  &  (2) -  Restrictions on  the

freedom of speech must be couched in the narrowest possible terms
Held ..

The content of the right under Article  19(I )(a) remains the same whatever be
the  means  of communication  ilicluding  internet  communication.  A  person  may
discuss  or  even  advocate  by  means  of  writing  disseminated  over  the  internet
information  that  mz`y  be  a  view  oT  point  of  view  pertaining  to  governmental,
literary,  scientific or other matters which may be unpalatable to certain sections
of society.  It  is  obvious  that  an expression  of a view  oil  ally  matter may  cause
annoyance, inconvenience or may bc grossly  offcnsiivc`to  some.  Information that
may  be  grossly  offensive  or  which  causes   annoyance   or  inconvenience   are
undefined  terms  which  take  into  the  net  a  very  large  amoiiiit  of protected  and
innocent  speech.  A  certain  section  of  a  particular  c`ommunity  may  be  grossly

A     offended or annoyed by communications over the iritemet by "liberal views"-
siicli   as  the  emancipation   of  women  or  the   abolition  of  the  c.astc   system  or
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whether  certain  members  of a  non-proselytizing  religion  should  be  allowed  to
bring  persons within their fold who  are otherwise outside tile fold.  Each one of
these  things   may  be   grossly  offensive,   annoying,   inconvenient,   insulting   or
injurious  to  large  sections of particular coinmunities  and would fall within  the
net cast by Section 66-A of the IT Act, 2000. In point of fact, Section 66-A of the
IT Act, 2000 is cast so widely that virtually any opinion on any subject wbuld be
covered by it, as any serious opinion di`ssenting with the mores of the day would
be caught within its net.  Such is the reach of the sectibn add is liable, therefore,
to be used in such a way as to have a chilling effect on freedom of speech. If its
Constitutionality is upheld, the chilling effect on free speech would be total.

(Paras 90, 87 and 94)
Jic#o  v. Amerl.ca„ C'i.vi./ Lj.berfj.es  Ur!i.o#,  521  US  844 :  138 L Ed 2d 874 (1997); M/."/.a/ry a/

Information  &  Broadcasting,  Govt.  of India v.  Cricket  Assn.  Of Bengal. (L99S) 2 Sac
L6L`fiollowed

R.  ri=j;-gopal-v.  State  of T.N`.  (L994)  6  SCC  632.,  S.  Khas'hboo  v.  Kanniarnmal,  (20LO)  S
SCC 600 : (2010) 2 SCC (Cri) 1299, t.a/I.ed a"

Ive;'o¥:';A;.,fir;,:„::.Nval?s;':;':rns' I:7d€, I;935£c+ ; 34L: E€og3)6§6#9R62)jgpc(r[b3';fr;,": £:I"£g    c

loll   (HL):   Affomey   Gemera/   v.   Gwardj.om  IvewJJpapers   i/d.   `(IVo.   2),   (1990)   I   AC
Jog : (io88) 3wLR776 :  (it,i88) 3Aii ER545 (HL). ci.fed'                                                                        .+

'    Not  only  are  the  expre.ssions  used  in  S-€c,tiou  66-A  ``;f ` !he  .IT. Act,   2000

expressions of ii9.exactitude` but  they  are  al;o 6ver' broad  in`d  would fall-I-oul of`       '''
the repeated injunctions of the Supreme C()urt tti.at restrictions on the freedom of
speech  must.  be   couclied   in  the  n,urrowest  possible   terms.  In  point  of  fact,     d
judgments  of  Constitution  Benclies  of'  the  Supreme `Court .iiaive ,struck  down
sections ij+'hich are similar in nature.                                                                           Q}ara 90).

Swpf.,  Ce#/raj Pri.so# v. Ram „ai!ofaar LeAi.a, (1960) 2 SCR 821  : AIR  1960 SC 633 :  1960
Cri  LJ  lco2;  Kamcs#wtai. Prasod v.  Sf¢re a/Bi.fear,  1962 Supp  (3)  SCR  369  :  AIR  1962
SC +166: applied

Kedar IVof/. Si.ngfa v. stare a/Bi.her,  1962 Supp  (2)  SCR 769  : AIR  1962 SC 955  :  (1962) 2
C`ri LJ 103, re/i.ed a"

Section 66-A of the IT Act, 2000 is liable ther6fore to b.e used in such a way
as to have a chilling effect on free speech and would, therefore, have to be struck
down as unconstitutional on the ground of overbreadth.                                (Para 94)

(6) Possibility Of an act being abused by authorihes
Z. Information Technology, Internet, CompiJter and Cyber Laws -

Information Technology Act, 2000 - S. 66-A -- Provision must be judged    f
on its own  merits and so judged, it is  unconstitutional - Proposition that
mere   possibility   of  provision   capab)e   of   being   abused   by   authorities
administering it' cannot be test of determining its validity -Held, cannot
hold good when provision is otherwise found to be wholly unconstitutiona]
-  Provision  cannot  also  be  saved  on  basis  of  assurance  on  behalf  of
Government  tliat  it  would  be  administcrcd  in  a  reasonable  manner  -
Constitution of India -Arts.13 and  19(1)(a) and  19(2) -Statute I,aw -
Validity/Judicial  review - A  provision  must  be judged  on  its  own  merits
without reference to how well it may be administered or any assurance in
that regard from the rrovemment of the day
Held ..

bejn:I:3utsT:#:htch3c:as:tn:hv%th3eacj[£Fn]6sf:fftojfst#:I,aTgfoct::]d2:3otej;st:t:pva£],£ed]:yfh
if it  is  otherwise  valid.  But it is  the  converse  proposition i.e.  a  statute  which  is
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otherwise   invalid    as   being    uureasonable   cannot   be    saved   by   its   being
administered in a reasonable maimer, which Would apply here. If Section 66-A of
the IT Act, 2000 is otherwise invalid, it cannot be saved by an assurance from the
present   Government   that   it  will   be   administered   in   a   reasonable   manner.
Governments may  come  and Governments may  go but  Section 66-A  of the  IT
Act, 2000 will go on forever. An assurance from the present Government even if
carried   out  faithfully   would  not  bind   any   successor  Government.   It  must,
therefore, ,be held  that Section 66-A of the IT Act,  2000 must be judged on its
own merits without any reference to how well ,it may be administered.    ¢ara 95)

ONLINE

True Prim

b           Collector  Of Cuslous  v.  Nathella  Sampathu  Chetty.  (L962,)  3  SCR 7&6..  AIR  1962  SC
316 : (1962) 1 Cri LJ 364, re/I.ed a"

Bc//tzsf Corp#.  v. O.D.  Cars  Lrd„  1960 AC 490  :  (1960)  2 WLR  148  :  (1960)  1  All ER  65
qu), c'',ed

(7) Severabtldy
ZA.  Informatioh Technology,  Internet,  Computer  and  Cyber  Laws

i, C   I `]##::h:trio:oTnesct¥tnu:i:£¥[fyct'v:# -rfe.£o6f -AseTerFa°bT:d I:3nosct#:icon:i
severability, held, not applicable, as S. 66-A puxpo.its to authorise imposition

^.„:[8[o:#-ricfoncsovoe:I::etdm?cTfoon`;sEeoetih£.?tdhi:xpa¥+s!Own§'*`,:®[:!Tf8`T#meftswfdo:
/..

`     ccinstitutionally.permissible action  affecting  su`ch .right -+  Pos;ibi.lity of its
c/ ,. being  applied  for  purposes  not  sanctioned  by  the  Constitution  cannot  be

ruled out as it does not fall within any of the subject-matters contained in
Art.19(2).of the Constitution -As it cannot be split up into what is within
and what is without the protection of Art.  19(2), I)rovision as a whole must
be  declared  as  unconstitutional -  Constitution  of India - Arts.  13  and
19(1)(a) & 19(2) ~ Doctrine of severability -Applicability 0.aras 97 to 100)

Romesfe rhappar v. Sfafc a.fM.azJrtzs,1950 SCR  594  : AIR  1950`SC  124 :  (1950) 51  Cri 11
L5L4, applied

K.A.Abb::v.Unionoflndiu.(+970)2SCC7sO.followed
R.M.D. Chamarl]augwalle v. Union Of India. L9S]  SCR930 .. A;in r9S]  SC 628, I.elied on
Lsfofe  a/Boj„bay  v.  FIV.  Ba/sara,1951  SCR  682  :  AIR  1951  SC  3.18  : .(1951)  52  Cri  11

1361.,  State Of Bombay  v.  United  Motors  (India)  Ltd..  L953  SCR ` +069  ..  AR  19S3  SC
252. cited

(8) Procedural ui.reasonableness
ZB.  Information  Technology,  Internet,  Computer  and  Cyber  Laws

- Information Technology Act, 2000 - S. 66-A - Procedural safeguards
provided under Ss. 95, 96, 196 and 199 Crpc not available when any person
is booked under S. 66-A for commission of similar offences over the internet
-  Contention  regarding  such  procedural  unreasonableness  need  not  be

a     considered once S. 66-A is struck down on sul)stantive grounds - Criminal
Procedure code,1973, Ss. 95, 96,196 and 199                     (Paras 105 and 106)

Ill.  INFORMATION  TECHNOLOGY  ACT,  2000  -  S.  69-A  AND  RULES  -
CONSTITUTIONALITY

ZC.  Information  Technology,  Internet,  Computer  and  Cyber  Laws

h ~   -Information Technology Act, 2000 - S. 69-A -Rules framed under sub-section  (2)  -`S. 69-A and Rules  providing  sufricient safeguards, held, not
unconstitutional  -  Constitution  of India  - Arts.  19(1)(a)  and  19(2)  -
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Information Technology (Procedure.and Safeguards for Blocking for Access
of Information by Public) Rules, 2009 - Rr. 3 to 10, 14 and 16 - Valid

The constitutional validity of Section 69-A of the Act and the Rules has been    a
assailed on  the grounds that  there  is no preidecisiqnal hearing afforded by  the
Rulesr particularly  to  the  `.originator"  of  infoination,  which.  is  defined  under

&e:tsL::ts2(£ay)e::cttrh:n[€Ci::sa:::noracgues::nan;he°[e::nodns]'c8=:sesr£:ees'tostb°:essen°;
generated,   stored   or   transmitted   to   any  ,other   persori:   Further,   procedural     I` safeguards such as which are provided under Sections 95  and 96 Crpc  are not

available  here.  Also,  the  confidentiality  provision  was  assailed  stating  that  it    b
affects the fundamental rights of -the petitioners.

Reje.cting the contehtion, the Supreme Court
Held ..

Section 69-A, unlike Section 66-A of th`e IT Act, 2000, is .a narrowly drawn
`pro.vision  with  several  safeguards.  First  and `foremost,  blockjiig  can  only  be
resoned  to  where  the Central Government  is `satisfied that it is  necessary  tc  do'    .C
so.  Secondly, -such  necessity  is  relatable orLly  to  some of the  stlbjects`. set out  in
Article  19(2) of the Constitution. Thirdly, reasons have to be recorded in writing

-I;nrt;:]C;T`ig!€::¥Ltffi±% 8#nesrtftsu°t]othn:t  they  may  be  assailed  in  a  writ  petitif`n  im.dei ,     I,  ,

(P,are  114):..
.        Th.6`faule; further provi`de. for a hearing before the committee set up-w-hich..

ffomr=:.tie;en. ti]ters ::?SswiTet: thweh%tirm:trte:Off:nits fatn:£:rs:¥sysut:h ba]°icekce.::ji:;    d
ithat a blocking 'order is made. It is also clear from an examination of Rule 8 tha`i
it  is  not  merely  the  intermediary  who  inay  be  heard.  If  the  "person"  i.e.  the
originator is  identified he is  also  to be heard before a blocking  order is passed.
Above  all,  it  is  only  after  tliese  procedural  safeguards  are  met  that  blocking
orders  are  made and in case there  is  a certified copy of a court order,  only then
can such blocking .order also be made. It is only an interin6¢iary who finally fails    e
to comply with the directioiis issued wlio is punishable un=der Section 69-A(3).

(Para  115)
Measly because certain additional safeguards such as those found ih. Sections

95  and  96- Crpc  are  not  available  does  not  make  the  Rules  constitutionally
infirm. 'The Rules are not coiistitutioiially infirm in any manner.             „(Para 1 16)
•     IV.  INFORMATION  TECIINOLOGY  ACT,  2000  -  S.  79  AND  INFORMATION     f

TECHNOLOGY (INTERMEDIARy GUIDELINES) RULES, 2011
ZD.  Information  Technology,  Internet,  Computer and  Cyber  Laws

-Information Technology Act, 2000 - S. 79(3)(b) - Held, valid subject to
being  read  down  -  S.  79(3)(b)  has  to  be  read  down  to  mean  that  the
intermediary  upon  receiving actual  knowledge  that:  (1) a  court order has
I)cen  passed  asking  it  to  cxpcditiously  remove  or disable  access  to  certain
material,  or  (2)  on  being  notified  by  the  appropriate  Government  or  its
agency  that  unlawful  acts  rclatablc  to  Art.  19(2)  of  the  Colistitution  are
going to be committed, then fails to expeditiously remove or disable access
to   such   material   -  The   court  order  and/or  the   notification   by   the
appropriate Government or its agency must strictly conform to the subject-
matters   laid   down   in  Art.   19(2)   of  the   Constitution   -   Information
Technology    (Proecdurc    and    Safeguards    for   BIocking    for   Access    of    h
Information by Public) Rules, 2009, Rr. 3 to 10, 14 and 16



-:.L       -.;,rJ,.       .         i        :i.``

SCC Online Web Edition, Copyright © 2dl9
Page 1 7           Wednesday, March 20, 2019
Printed For: LIBRARIAN JR.
SCC Online Web Edition: http://www.scconline.com
Trueprint" source:  Supreme Court Cases

ONLINE

SHREYA SINGHAL v. UNION OF INDIA                                                  17

ZE. I.nformation Technology, Internet, Computer and Cyber Laws -
Information Technology (Intermediary Guidelines) Ru.les, 2011 - R. 3(4) -

a     Held, valid subject to being read down - Held, the knowledge spoken of in
the said sub-mle must only be through the medium of a court order or on

Abeing .notified  by  the  appropriate government or its  agency that unlawful

acts reLatable to Art. 19(2) of the Constitution are going to be committed and
the intermediary then fails to expeditiously remove or disable access to such
material  -  The  court  order  and/or  the  notification  by  the  appropriate
Government or its ngency must strictly conform to the subject-matters laid
down in Art. 19(2) of the Constitution
Held ..

Section  79  being  an exemption provision,  it is  closely  related  to provisions
which   provide   for   offences   including   Section   69-A.   Under   Section   69-A

c   i::::::::i:e:c:::o::eife##;Ej:w::g;cig::#th:?k:n::r,:;e!;:jleui:C;O::;P;T:::i;t:hfsie;vl::ri;

aDesignated Offlcer when he has to follow an order passed by a competent court.

The intcquediary applying its own mind to whether information should oL` should
not.be 't.`1rjcked is noticeably absent in Section 69-A read widi thLe 2009 TS !]l.'`?s.  `

(Para  121)
However,  Section 79(3)(b) has tc) be`read down to mean that the intermediary

upon receiving  ac,tual knowledge  tliat  a court order has  been passed  asking  it to
expeditiously remove or. disable access to certain material or on being iiotified by
the  appropriate  Government or  its  agency  that unlawful  acts relatable to Article
19(2)  of the  Constitution  are  going  to  be  committed  then,  fails  to  expeditiously
remove or disable  access to such material. This is for the reason that otherwise it
would be very difficult for intermediaries like Google, Facebook, etc. to act when

`   `e     millions of requests are  made  and the intermediary  is  then.` i,a judge  as  to  which
of such requests are legitimate and which are not.  In other Countries worldwide
this view has gained .acceptance, Argentina being  in the forefront. Furthermore,
the  court  order  and/or  the  notification  by  the  appropriate  Government  or  its
agency must. strictly conform to the subject-matters laid down in Article  L9(2) of
the Const,itution. Unlawful acts beyond what is laid down in Article  19(2.) of the

„     f`    :aTesatir:i°i: n°oivn£::es:¥a;:on:ttri±°erFo;:ysepc¥:n°;9{;;(ti;'r(p7a9r.a'sY±2t! ih:Sie2iT3?
The  Additional  Solicitor  General  informed  that  it  is  a  common  practice

worldwide' for intermediaries  to have  user agreements containing  what is `Btated
in Rule 3(2).  However, Rule 3(4) needs to be read down in the same manner as
Section  79(3)(b).  Subject  {o  this.  the  Information  Technology  (Intermediaries
Guidelines) Rules, 201 I  are valid.                                                                          (Para 123)

`   9           V. KERALAPoLlcnACT,1960, S.118

ZF. Police -Kerala Police Act,1960 (5 of 1961) -S® 118 -In pith and
substance S. 118 falls under Sch. VII List 11 Entry 2 and additionally under
Sch. VII List 11 Entry 1 of the Constitution, hence valid - Constitution of
India -Art. 246 - Legislative competence -Pith and substance rule

ZG. Polit:e - Kerala Police Act, 1960 (5 of 1961) - S. 118(d) - Held,
vague  and  violative  of Art.  19(1)(a),  being  not  saved  by  Art. 19(2)  of the
Constitution - Constitution of India, Arts. 19(1)(a) and 19(2)
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Held .,

The  Kerala  Police Act  as  a  whole  would  necessarily  fall  under Entry  2  of
List 11 of Schedule VII  to  the Constitution.  In addition,  Section  118 would  also     a
`fall  within  Entry  I  of List 11  of Schedule VII  to  the  Constitution  in  (hat as  its
marginal  note  tells  it deals  with penalties  for causing  grave  violation of public
order ori danger.                                                                                                            (Para,108)

If on examination of the enactment. as a whole, it Lis found tliat the legislati6n
is ill substance oiie on a matter assigned to the legislature', then it must be lield to

Leevba:;doindj±ttsseftir;teyt'e::::Ahs°t:tguhte]tcmri::i:Ci?sesnet:i:¥t:e:C£:°nne¥aa#:::dw:s[Ct:b
under what fleld of legislation each part would separately fall.                 (Para 109)

A.S.  Kri.sfeHa  v.  Srorc  a/"odras.1957  SC.R  399  :  AIR  1957  SC  2§7  :  1957  Cri  LJ  409,
followed
However, what has been said about Section 66-,A ,of the IT Act,  2000 of the

`,   .   ;nof,:£mx;:,n aTsc:[a::,I:ggyar£_.c:y::::dfpfiy]ffre:et::i t££cet:osnh,ire:;2r:LthtfeKse:#:.  c
ty+pc of vagueness  and overbread(h,  that led to  the invalidity'bf §ec.lion 66-A pf

.#:i:tfti;t66,6::g;catT,Snfo;r2t8hted`,:a,:]Ssoon:jgoj]Vaet:sfoArtts{:;:¥8t€]%;3:.c#:n{5o6:a;ft:::

and. flol being a:reas`-jiiaiiJe r`-7`s+u-ietion on the said right and n6t being saved un'der'
any.of the subject-matters contained in Article  19(2) cf the Constitution is hereby
dec}ared t,o be unconstitutional.                                                       ` Q'aras  lil  and  l24.4)     c/

Writ petitions disposed of                                                                          R-D/54597/CR
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d.        I. Mr s°§hJ#e§:rsd.,b#:]e..af :nntffpA{dcvr°z:)atNe:!°]r6t7#£oP#ti°ner.

1. Section 66-A of the Information Technology Act, 2000 (the  said Act)
is  unconstitutional because  it  violates  the  fundamental rights  of freedom  of
speech and expression guaranteed by Article 19(1 )(c!) of the Constitution.

2.  (a)  "Freedom  of speech  and  expression  of opinion  is  of paramount
e     importance under a democratic  Constitution which envisages changes  in the

composition  of legislatures  and  governments  and  must  be  preserved."  [See
Sakal Papers.(P) Ltd. v. Union of India, (T962) 3 SCR 842 at ?66.I

(b)  "Freedom  of  the  press  is  the  Ark  of  the  Covenant-of  Democracy
because  public criticism  is  essential to  the  working  of its  institutiQ.ns.  Never

I     has   criticism   bee,ii   more   necessary   than   today,   when   the   weapons   of
propaganda  are  s,o  strong  and  so  subtle.  But,  like  other  liberties,  this  also
must  be  limited."  [See  Be#nerr  Co/emcz»  &  Co.  v.  U"J.o"  o/ /7!di.cz,  (19.72)  2
SCC 788 :  (1973) 2 SCR 757 at 829.]

(c)   "Very   narrow. and   stringent   limits   have.  been   set  to  permissible
legislative  abridgement of the  right  of free  speech  and  expression,  and  this

9    i`:;S :t°utEte[ei:udnudea:]Po:heo;e:`]£]S a:leo:ot:raattffcrceo:::n]::t:::::.?. ,?nis:: thReo#ec:;

"appczr v. Sfcz/e o/A4czdrczf,1950 SCR 594 at 602.]

(d) `.Where a law purports to authorise the imposition of restrictions on a
fundamental right in language wide enough to cover restrictions both within
and   without   the   limits   of  constitutionally   Permissible   legislative   action

A     affecting  such  right,  it is  not possible  to uphold  it even  so  far  as  it  may  be
applied  witliiii  tile  conslilutioiial  limits,  as  it is  iiot  scvcrable.  So loiig  as  the



SCC Online Web Edition, Copyright © 2019
Page 22           Wednesday, March 20, 2019
Printed  For:  LIBRARIAN JR.
SCC Online Web Edition: http://www.scconline.com
Trueprint" source:   Supreme Court Cases

ONLINE

True Prin

22                                                         SUPREME l`OURT CASES
Summary of Arguments /conJd. /
I. Mr Soli J. Sorabjee, Senior Advocate, for the petitioner (coHrd. )

(2015) 5  SCC

possibility   of   its    being    applied    for   purposes    not    sanctioned   by   the    a
Constitution.  cannot    be    ruled    out,    i.t    mu;I    be   `held    to    be    wholly
unconstitutional   aiid   void ....   an   enactmen(,   wihich   is   capable`  of  being
applied  to  cases  where  no  such  danger  would  arise,`,cannot  be  held  to  be
constitutional  and  valid  to  any  extent."   [see  Rofrocsfo   7lfeappczr`  v.   Sfczfe  a/
A4¢drc}J,1950 SCR 594 at 603.]

(e) "It is indisputable  that by  freedom of the press ,is  meant the right of    b
all  citizens  to  speak,  publish  and  express  their  views.  The  freedom  of  the
press  embodies  the right  of the people  to read.  The  freedom  of the  press  is
not antithetical to the right of the people to speak and express."  [See Bc##e?ff
Coleman  &  Co.  v.  Uhiori Of h.dia, (1912) 2 SCC 188 ..  (1973) 2 SCR 757  at.
829.I

• 3. "There is nothing in clause (2) of Article  I 9 which p.ermits` the State, to    a-

abridge  this  rigb.T.  on  the  ground  of conferring  benefits  upon  the  public  in
general or upon .a section of the public.''It is .trot ijtjcn to`(he State to curtail or
infringe the freedom of speech of {jlie for i`rt.'iri!o{ing the general welfare of a
sectiJjrL or a group  of people unless  its actioi}  .`u`ulld  be justified  'jnder  a La.w
competent  under  clause  (2)  of  Arr':.cle   19."  [`See  .Sclkcz/ Papers  (P)  £fd.   v.
U7!z.o" a//7!di.cz, (1962) 3 SCR 842 at 862.I

4. Restrictions  which can be  imposed on  freedom  of expression can be
only  on  the  heads  specified  in  Article  19(2)  and  none  other.  Restrictions
cannot   be    imposed    on    the    ground   of   "interest    of   general    public"
contemplated by Article  19(6).  [See Sczkcz/ Papc7rs  /PJ ffd.  v.  UnJ.om  o/Jndi.a,
(1962) 3 SCR 842 at 868.]

5.  Section  66-A  penalises  speech  and  expression  on  the  grouiid  that  it
causes annoyance, inconvenience, danger, obstruction, insult, iiijury, criminal
intimidatioJi, enmity, hatred or ill will. These grounds are {>utside the purview
of Article  19(2).  Hence the  said  section is  unconstitutional.  [See A4i."j.b'Jry a/
1&8, Gov{. of India v. Cricket Assn. of Bengal, (1995) 2 SCC 161 at 2.26-2] .1

6.   Section   66-A   also   suf.fers   fi.om   the   vice   of   vagueness   because     f
expressions mentioned therein convey different meanings to different persoiis
and  depend  on  the  subjective  opinion  of the  complainant  and  the  statutory
authorit,y.  without   any  objective   standard  or  norm.   [See  S/cz/e  a/  M.P.   v.
Baldeo Prasad, (1961) I SCR 970 at 979., Harakchand Ralalichand  Banthia
v.  Union  Of India, (1969) 2 SC`,C  166 at 183, para. 21., K.A.  Abbas v.  Uniol. Of
]\r#88'a(tL+9L72°g_222##nzss£.&o`f-]%9B.PGaro=,St.4oST]4n6Z[aBuv:S8yrrckv:X:i::'of98eLngE=S,g

(1995) 2 SCC  161  at  199-200.]
7. In that context enforcement of the said section is an insidious form of

censorship   which   is   not   au(horised   by   the   Constitutic;n.   [See   Hcc/or  v.
AJ/ome'.v Ge7!crcz/ o/A/irj.gz/cz  &  Bclrbwdcz,  (1990) 2 All ER  103.]

8.   There   are   numerous   instances   about   the   arbitrary   and   frequent    h
invocation of the said section which highlight the legal infirmity arising from
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a     uncertallrrty and vagnerress which is inherent in [he said section.
(emphasis`added)

9.  The  said  section  has  a  chilling  effect  on  freedom  of  speech  and
expression  and  is  thus  violative  of  Article   19(1)(cz).   [See  A.  Rczjczgapcz/  v.
State of T.N., (1994) 6 SCC 632 at 64]., S. Khushboo v. Kanniammal, (2;010)
5 SCC 600 at 620.]

10.  Freedom  of speech  has  to  be  viewed  also  as  a right  of the  viewers
which  has  paramount  importance,  and  the  said  view  has  significance  in  a
courNry  tilke  ours.  T:See  Ministry  of 1&8,  Govt.  Of  India  v.  Cricket  Assn.  Of
Bc7Igci/,  (1995) 2 SCC  161  at 229.]

11. It is not cbrrect'to suggest that Section 66-A was necessitated to deal
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with the mediu'm o`f the internet. Offences.under the Penal Code (IPC) would
•C.i:3a.t#;g.;egg£;r2agcj;°2ngs5?X:r5#;,i;6efee)t.I;nc#:us]uarb.is£:tceti?nssuf]fi?c4e-?:

cover   the   situations   which   are,  being   used   by   the   Union   of  India   as
illustrations  to  justify   (h;  exi;(epee   of.'{}`ec`tionl66=A' on  the   statute.  The
aforesaid  IPC   offences   take   into  consideration   a!.iy   or  every   medium  of
expre-ssion.  As  long  as  written  words  are  within  its  ambit,  merely  because
they  are  written  on  a  public  me.dium  on  the  internet  would  not  take  such
actions  beyond  their  purview,  especially  in  view  tjf.  Section  65-8   of  the
Evidence Act,  1872.

12.  Furthermore,  assuming  without  admitting  that  Section  66-A  was
necessit.ated  to  deal  with  the  medium  of  the  internet,   the   standards,  for
restricting   the   same   would  still   have   to   conform   to  Article   19(2).   The
standards for every  medium cannot be drastically `different  as that would be

•vioLative   of  Article   14.   There   is   no   intelligible   differeritia   between   an

expression  on  the  internet  and  that  on  a  iiewspaper. or  a  magazine,  for  the
purposes of Article 19(1)(cz) read with Article  19(-2).

13.  English  cases  cited  by  the  respondelits  are  based  on  Articles  10(1)

f      and  10(2) of the European Convention on Human Rights  1950 (ECHR). The
heads of restriction in Article  10(2) of ECHR are wider than those prescribed
under Article 19(2) of our Constitution.

14. Furthermore, the question of reasonableness of the restrictions  arises
when .restrictions   imposed   are   oil   heads   specified  .in   Article    19(2).   If
restrictions   imposed   are   outside   the   prescribed   heads   they   are   per   sc

g      iiiicoiislitulional  and  alleged  1-edsonableness  of  1-estriclioiis  caniiot  cure  the
fundameiital constitutional infirmity.

15. Coiisti(utionaLity of a statute is to be adjLidged on its terms and iiot by
reference to the manner in which  it is enforced.  `.The colistitutional  validity
of a provision has  to be determined  on  construing  it reasonably.  If it passes
the   test   of   reasonableness,   the   possibility   of   powers   conferred   being

A     improperly used, is no ground for pronoullcing it as invalid, and conversely if
Llle  same  Properly  inlet.preled  aiid  tested  in  Lhe  light of lh®  I.equii-eineiiLs  set
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(2015) 5 SCC

out  in  Part  Ill  of  the  Constitution,  does   not  pass  the  test,   it  cannot  be    a
pronounced  valid  merely  because  i(  is  being  administered  in  the. manner
which might not conflict with the constitutional requirements."  [See K¢7!Jz./cz/
Babulal   &  Bros.  v.  H.C.   Patel,  (1968)  1  SCR  735   at  749.,  Collector  of
Customs  v`  Nathella  Sampathu  Chetty,  AIR  1962  SC  316  at 331,  332.I  `.A\
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bad   law   is   not   defensible   on   (he   ground   that  `it   will   be   judiciously
administered."  [See K#w//cr ffcJ.  v. DPP, (1972) 2 All ER 898 at 906(Z7).]

I    16.   The   crux   of  the   matter   is:   can   the   exercise   of  the   invaluable
fundamental  right of freedom  of expression be  subject  to  or be  dependent
upon  the  subjective  sa(isfac(ion  of .a  non-judicial  authorit}J.and  that  too  in
respect of vague and varying riotions about "grossly offensive", as "menaciiig
character" and causes "anlfoyarice", inconvenience, insult and injury.

17. The`impugned heads of restrictions are inextricably liiiked with other    a
provisions of the said section and are not severable. .Hence,'{he 6ntire Section
66-A  is  unconstitutional.   [§,fe  A.M  D.   C#czmczrbci`%Lgwri//cz  v.   r/»z.o#  o/ /7tdz.c!,
1957-SCR 930 at 950-51.]  "!              t`

11. Mr Shyam b!ivap; Senior Adrocate, Ms Misiii Ciroudhary,
Mr Prasantl. Sugathan, Mr Biju K. Nair, Ms Shag..lie Belwal,
Mr Arjun J., Advocates for the petitioner, Mouthshut.Com

(India) Pvt. Ltd. i,n Writ Petidon (C) No. 217 Of 2013
A. Introducti,on

1.  These  written  submissions  filed  on behalf of the  writ petitioners  are
concise   and   poin(ed.   Rather   than   setting   out   elaborate  .,arguments,   the
petitioners  have  chosen  to  project  the  thrust  of  thei`r  case  in  this  note  to    e
supplement the oral submissions at the Bar.
8. Relevant i ac..s and relief

2.  The   first  pe(itioner  is   a  private   limited  c'ompiny   ivhich   operates
Mouthshut.com,   a   social   networking,   user  review   website.   The   website

g::vV±£cdeess,  :a:ill::::{rnmg  ::: Cfl°on;u:fer]Snfto°r::giro:Saihde[:x:E[ann£:en :fn v€::gs wail:£    f
respect   to   products   and   services   available   in   the   marketplace.   Since   its
founding in 2000, the popularity of this website has grown and an estimated
80  latch users\.vi.sit  the  website  every  month.  Mouthshut.com  is  a pioneer ip.
this  field,  predating  other  review  websites  and  is  the  subject  of  academic
studies  that  rccogiiisc  the  immc'nse  impor!ancc  and  value  of the  scrvicc  it
renders.   Illustratively,   (1)   Philip   Kotler,   A4crrkeji.t2g   A4cz#czgcmc72f   (2009),     9
extract   at   A#;!c:I.wrp   J;   (2)   Cateora,   Philip   et   al,   /7tf;r7icz/!.oj.CZZ  #czrfe//.77g

(2008), extract at A##exwre 2.
3. The second petitioner is an Indian citizen and a shareholder of the first

petitioner. He is the founder of the  first petitioner and its CEO. While  at the

:i:es:cfot#(: :I:::tpoe:]eti::te::sn£::ore?ia:[qo`:;]ity: ::t:=gss?¥heeh::±£::oYhaesrsh:,idtE¥    n
Farooqui family.
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4.  The  manner  Mouthshut.com  works  is best understood  with reference
to the  site's  screenshots.  Some  of the  essential  features  of this  website  are:
(cz)  Any  reader  may  visit  the  website  and  read  its  content;  (Z7)  To  post  a
comment,  the user is required to first register by providing an email address,
user,name  and  by  creating  a  password.  The  user  may  also  log  in  through
Facebook  or  Google  accounts  (which  have  an  established  preiregistration

6t£::te°Cth°:)#)o:uosf{npeasys±ensgmaa:or::::[nfe:°t:ecvr£:aT::Ida:ethb::sC::i:cSc:::I:h(edy
When. problems are  satisfactorily addressed on the Mouthshut.com platform,
a  "stamp"  appears  next  to  the  grievance  indicating  resolution  of the  issue.
Mouthshut.com  does   not  provide   any  content  of  its   own.   It  provides   a
platform  that hosts  contelit posted by users.  Havirig  ragard  to  the  nature  of
this website, users share their experiences with respec:i to goods and services

.`,   i    C     in.   divel:se._  categories    such    as    appliances,    airtomobiLes,~  builders    and
``    `-*devalopers, health and fitness industry, mofies, music, restaurants, travel, etc.

.5.   The   petitioners   constantly   receive   threa-te-hing   call.s   from   police

:£Cia:Snt:/Ccr:::envt=±:::Spt:ttfet:oi:rs[?:i:o.rerqe`:]ui:8Eyt'`T:;.:Pa::':{°i'[t:+=cets°::°dce¥
Sections 91  and  160 of the Code of Criminal Procedure,1973. This is  apart

•    a     from  a flood of legal  notices. from private parties  threatenilig  the petitioners
I withr defamation and civil  suits instituted in different parts of the coun(ry.  On

several   occasions,   fabricated   orders   of  courts   have   been  .served   on   the
`     petitioners.

6.  The  petitioners  have  thus  far  resisted  the  threats  since  taking  down

e    ::i:¥ ::gati:teegcft?moefntth[: Le:3:i::: t°ones`L::yef:0:i:i::lew:ue]bdsi::0::f:t:
choosing   a   product   or   service   because   they   expect   to   review   genuiiie
experiences  of previous users,  good  or bad. Were  the  petitione.rs  to  yield  to
every complaint, Mouthshut.com would lose its u(ility and appeal.

7. As an intermediary, the first pe(itioner enjoys immunity from liability
•`..'   i . ,  f      in lerms of Section 79 of the Information Technology` Act, 2000 (the IT Act).

The continuous barrage  of threats  and legal  actiolis  faced by  the  petitioners
demonstra.te  that  the  intended  "safe  harbour"  provided  by  the  legislature
simply do-8s`not work. The attenuation of Section 79 is due to the Inforination
Technology  (Intermediaries  Guidelines)  Rules,  2011  (the  impugned  Rules).
The  impugned  Rules  conflict  with  Section  79  and  create  an  unworkable

g     framework for intermediaries that desire to ri`tain immunity.
8. The petition challenges the IT (Intermediaries Guidelines) Rules, 2011

inasmuch as they are w/!rcz `,Jj+es tlie IT Act and Articl.es  14,19(1)(tt),19(1 )(g)
and 21 of the Constitution of India.
C. Importance of intermediaries and necessity for immunity

9. The expression "intermediary" is defined in Section 2(1)(w) of the IT
f}     Act. The relationship between users  who access  the internet, persons posting

conlenl on a websile and inlermediaries is illustrated in a diagram al p.  / 7 o/.
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/A  IVo.  4  o/ 20J4.  The  first  petitioner  is  an  intermediary  since  it  receives,    a
stores  and  transmits electronic records on behalf of persons posting reviews
and als`o because it is a web-hosting service provider. The distinction between
hostihg   and  iposting,  internet  hostiiig   service  providers   and  web  hosting
service providers is drawii out at A"7!exwne i.

10. Online intermediaries provide significant economic benefits  and this
is`why  across  the  world  major economies  provide  a safe  harbour regime  to    b
Limit liability  for online intermediaries  when there is unlawful behaviour by
intermediary users.  Online intermediaries  organise information by making it
accessible  and  understandable  to  users.  Intermediaries  enhance  economic
activity,   reduce   costs   and   enable   market   entry   for   small   and   medium
enterprises,  thereby  inducing  competition,  which  eventually  leads  to  lower
consumer prices  aild more economic activity. The role of intermediaries and    a
the econ6inic benefits are explained at pp. 68-75 c7/`.JA fvo. 4 o/20J4.

11. Qtt!ing, intermediaries do not have.I direct control of information that'is.}#..
exc{i`anged i`.A.n   their  platforms.   Legal   regimes   acrosf>   ire   worlri  .Pr?ScFifee    .`T -
exemptforfu'lfrom    liability.    :for    intermediaries    and    these    safe I  harbc;`ur``{ `.':

provisions     ar6    regarded.   as     a    nei`essary    regulatory    foundation.    for
intermediaries {o operate.

12. In the wake cf representations by the information technology industry
following  the  arrest  in  2004  of Avnish  Bajaj,  the  CEO  of Baazee.com,  an
auction, portal,  Parliament  with  effect  from  27-10-2009  subs.tituted  Chapter

Fn::ro:etE:a:TesAc;acsoTnptrn;sj::e3e::iopnr:,9e.cT:is,enremwe::ieiehsarpr:uinrpbr=:::iso.n::
liability   that  ._would   crush   innovation,   throttle   Indian.  competi.veness   and    e`

prevent entrepreneurs from deploying new services that would encourage the
growth and penatration ,3f the intcmet in India.
D. Important features of Section 79

13.  Section  79  in Chapter XII of the  IT Act  comprises  a self-coritained
reginie` with respect to intermediary Liability.                                                   )

14. The  objec( of Section 79  is  to exempt an interme-diary  from liability
arising  from  "third-party  information".  An  intermediary  is  exempt  from  all
liability   (civil   and   criminal)   for   any   (hird-party'  information,   data   or
communication  link  made  available  or hosted  by  him.  The  purpose  of this
wide exemption from liability is to protect intermediaries from harassment or
liabjlity  arising  merely oiit (if their flc`tivitjes  as  an  iTitermediary.

15. The opening  words of Section  79  are  a widely  worded non obstante    a
clause  which overrides  "anything contained  in any law  for the time being in
force".   (Sectioii   81`    gives   overriding   effect   to   the   Act   in   relation   to
inconsistent   provisioiis  contained   in   any'   other  law.)   The   clear  intent   of
Parliament  is   to  insulate   intermediaries   as   a  class   from  civil   as   well  as
criminal liability.

16.  The  exemption  from  liability  granted  by  Section  79(1)  is  subject  to     h
the provisions of sub-sections (2) and (3) of Section 79.
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17.  Section  79(2)(c)  provides  that  in  order  to  ensure  exemption  from
a     liability  under Section 79(1)  the  intermediai.y  "observes dwe dJ.J!.ge#cc  while

diischar8.±n8 his duties  under this Act a+nd also observes such  other guidelines
as the Central Government may prescribe i.# rAi.s befecz//'. The mandate of this
provision  empowers  the  Cehtral  Government  to  frame  statutory  guidelines
for a specific objective,  that is,  to ensure observance by  an intermediary  of

b    :isprde::][eosns:npd:i:::ar],? a:twi::i§ 6i;nc,[fee,.=Lyefebar,;g8ht  Out by  the  underlined
18. The duties of an intermediary under the IT Act include (I.) the duty to

preserve  and  retain  information  as  set  out  in  Section  67-C;  (I.I.)  the  duty  to
extend.all  facilities  and  technical  assistance  with  respect  to  interception  or
monitoring or decryption of any information as envisaged in Section  69;  (I.I.I.)
the  iduty   to   obey   government   directions`  to   bkick  public   access   to   any

C.1;n±°re¥,aeti°dna¥E¥aecr£[:t:::i::a6%-ot;r(i`2et:tead§`:tzcty°t:I::;i:eteocni:i::c:SessE:{::::

S€oure  or  provide  online  access  to  computer  resources  in  terms  of Sect.ion
69-8:  (vl  the  duty  to  provide  information  to  and  obey  direcliorir5r.'.from  the
hidia'n  Coini}uter  Emergency  Response  Team  under  Section  7¢J-B ;``(i,`!.)  me

'.    duty'to  not  disclose  personal  infer+nation  as  envisaged  uiider  Sec(ion  72-A;.

C/`   `and (i;j.{.}'the duty to take down any information, data or communication link,
etc. used to cblnmit an ulilawful act as envisaged under Section 79(3)(b).

19.  Section 79(3)(b)  envisages  a "/cz4cdowr' provision  where,  i.7!fcr cz/!.cz,
the exemption from liability enjoyed by the intermediary under Section 79(1 )
is test "on being  notifiled by  the  appropriate  Goverirment or its  agency  that
any  information,  data  or  communication  link residing  in.or connected  to  a

`  .  e     computer.resource.  controlled  by  the  intermediary  is  being  used  to  commit
ffae   w7zJcz`w/wJ  c!c`/"   and   the   intermediary   fails   to   expeditiously   remove   or
disable access.
E. The IT (Interl'nediaries Guidelines) Rules, 2011

20. Rule  3 of the impugned Rules  enumerates  various requirements  tJiat
an `  intermediary    must    observe    while    discharging    his    .duties.    These

/   '  iequi.remen(s constitute due diligence and are summarised below;

(c!)   Rule   3(1)   requires   the   intermediary   to   publish   rules    and
regulations,  adopt a privacy policy, provide  a user agreement for access
to the intermediary's computer resour-ce.

(b)   Rule   3(2)   requires   that   the   rules   and  `regulations,   terms   and
conditions or user agreement inform the user not to host, display, upload,
modify,  publish,  transmit,  update  or  share  "informatioii"  enumerated  in
sub-clauses (c!)-(!.) of Rule 3(2).

(a) Rule 3(3) pi.oscribes the intermediary from knowingly hosting or
publishing   information   or   initiatiiig   transmission   in   respect   of   the
information specified in sub-clauses (cr)-(I.) of Rule 3(2).

(d)  Rule  3(4)  requires  the  intermediary  to  take  down  information
within   36  hours   of  rccciving   a   written   intimation   from   an   "affected
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person"    that    such    information    contravenes    sub-clauses    (cz)-(!.)    of .   a
Rule 3(2).
'     (e) Rule 3(4) requires the intermediary to preserve such contravening `

information for 90 days for the puapose of investigation.

(/) Rule 3(5) requires the intermediary to inform its users  that in the
I  event of moll-compliance  with rules  and  regulations,  user  agreement  or

privacy  policy,  the  intermediary   would  hive  a  right  to   immediately    b
terminate the access or usage rights of the users to the computer resource
of the intermediary and remove non¢ompliant information.

(g)   Rule   3(6)   requires   the   iiitermediary   to   strictly`  follow   the
prov.is±ous of the IT ALc\ "or ar.y other law for th€3 tiine being in foroe" .   `

assis(tfea)ncReut`:€ g3o(v7e)r`nr:.:eunftreasget::±efs=termed£3r}'  to  Provide ` infcirmation  dr    c

(I.2   `Rii!e    3(8)   requires    the    intermediary    to~'  take,`., a#.,,r¢.fsonabte
measures  t(?. sFct.i?.e its computer resource ..,.   i.,      +,i                      ,,..
r   A `J)   Rut:   3`'91   {3quires   the   intermediary   to   report..cyb6r   security :-7

incidents. a'nd  share  info].nation  with, ine  IT}dian.Compu(er  Emergency   .
Response Tearri.

(k) Rule 3(10) proscribes the intermediary from knowingly deploying
or  installing  or  modifying  the  technical  configuration  of  a  computer
resource to circumvent any law;

(/) Rule  3(11) requires the intermediary to publ.ish on its website  the
name of the Grievance  Officer as well as contact details and mechanism
to`redress  cgmplalnts  within  one  month  from  the 'date  of the  ieceipt of    e
the complaint.
21. The petitioners' main problem is with Rule 3(4). Rule 3(4), j."/er cz/I.cz,

provides   that   upon   ref,Giving   in   writing   or   through   email   signed   wi(h
electronic  signature from any affected person,  ariy information as mentioned

i:fo:.:i:tis(n2)tl'];tth]:s ::I:::::;:nyti::a:]f RCutiew3£:2;: F3u6nhhe°rrrfet?nt:£r:I:tLei:;CiE    f
required  to  .`work  wz./A  wfer or  ow#cr  o/ swcA  I./i/or/#cz/i.o/I"  befor6  disabling
the informatio`n.
F. vyhy the impugned Rules are ultra vire§

22.  The  principal  points  which  a6coraing  to  the  petitioners  render  the
impugned   Rules   w/frcz   w+cs   are   set  out   in   the   sectioii.   However.   before
elaborating these points the petitioners seek to highlight their real grievance.       g

23.` As   an   intermediary,   the   first   petitioner  provides   a  platform   aiid
enables    users    to   connect   and   exchange   views    through   the   platform.
Mouthshut.com is iiot providing the conten( which is supplied by users. The
first  petitioner  has  a  lean  operation  in  terms  bf human  resources `and  the
website is programmed in a manlier by which users can exchange views  and
business  can  respond  lo  coiisumers  with  ease,  without  any  specific  human    A
interveiition on the part of the Mouthshut.com team.
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a    exe#oBne]fnr3man[£;:#t?ecdj:¥'ITtehde ufiirds:rp::i:i:onner7;S( ]a)n:i°rhse t]°Trit::: T¥:

petitioners  cannot  afford  to  be  dragged  across  the  country  in  response  to
summons,  court  cases,  etc.  that  relate  to  content  uploaded  by  third parties.
The petitioners have no objection to taking down the material in response to
orders passed by a duly authorised government agency or a court. Indeed, the

oFhe:i:£TonAe::es:vb£Fa[:etfa:,:npraotceocT£:cnt::tdeTmr::t£:t;:of::teerr:,::±a#epsr;:;sv££odnesa
that   th.e   intermediary   extends   cooperation   to   government   agencies   and
facilitates implementation of duly authorised orders.
.;  .   25.  The  problem  is  that  the  impugned  Rules,  specifically  Rule  3(4),
require  the  intermediary  to  (!.)  respond  to  any  "affected  person."  making  a
written  complaint;   (I.I.)   contact   and  `work  with  tl.}e  user  or  owner  of  the

`.C-,   information who has posted the information on the. first p?titioner's  website;
:          (j7.z.), make   a 'determination   or  judgmerit   as   to  .whether   the   in-formation

complained    dettut    c{intravenes    Rule    3(2);    and   (I.v)    take    down    such
information. A`„ a practif al level, the  firs( pe(i(ioner is compelled tc  set up ari' `
adjridi?atory  liiat:1]iner}J   or  in  default  take  down  each  and  every  piece  o±`
information  ,complained  about.  While  taking  down  information  within  36

C/     hours `is  the  surest  manner  of  retaining  immunity,  this  would  `completely
compromise the value of the website since users expect genuine product and
service reviews, both positive and negative. The peti(ioners have no difficulty
in  complying  with  "takedown"  orders  passed  by  a  court  or  government
agency, but to cast the burden of adjudicating complaints on the intermediary
as  part tof its  duty  to retain exemption  from  liability under  Section  79(1)  is

e     onerous and uureasonable.
26. Adjudicating on vi7hether or not there  is coiitravention of a particular

provision of law, is the quintessential  sovereign function to be discharged by
the  State  or its  orgaiis.  This  function  caniiot  be  delegated  to  private  parties
such  as  intermediaries.  Rule  3(4)  of the  impugned  Rules,  by  requiring  the
intermediary  to  assurrie  the  role  of a Judge,  in place  of some  State  agency,

/      amounts to a wrongful abdication ofa fundamental state duty.
27. The petitioners submit that the impugned Rules are  w/frc. w.rcb` the IT

Act as well¢as  the Constitution of India for the  following reasons which are
set out in point fom:

'.    (cz)   The   power   of   the   Central   Government   to   frame   statutory

guidelines  with  respect  to  intermediaries  is  circumscribed  by  the  limits
contained  in  Sectioii  79(2)(c).  The  purpose  of Lhe  guidelines  is  to  ensure
that.an intermediary  observes due diligence while discharging his duties
under  the  IT  Act.  This  is  evideiit  from  the  expression  "i.»  /Az.s  bcfaczJ/'.
The statutory duties of an intermediary are set out ill Sections  67-C,  69,
69-A, 69-8, 70-8, 72-A and 79(3)(b). The `.due diligence" guidelines in
Rule  3(2)  have  nothing  to  do  with  observance  of-the  statutory  duties
under the abovementioned sections. Rule 3(2) travels beyond the narrow
limil defined with respect lo guideliiies under Sectioii 79(2)(c).



SCC Online Web Edition, Copyright © 2019
Page 30          Wednesday, March 20, 2019
Printed For:  LIBRARIAN JR.
SCC Online Web Edition: http://www.scconline.com
Trueprint" source:  Supreme Court Cases

30

ONLINE

True Prin

`  SUPREME C`OURT CASES
(2015) 5  SCC

Si]mmary of Argumen.ts
11. Mr Shyam Divan, Senior Advocate, for the petitioner /coutd. )

(A)  Section 79(3)(b) contemplates  a situation where  an intermediary    a"oJi  bej.#g  #o/I.rfed"  by  the  appropriate  Government  or  its  agency  must
`i`take down" the offending material.  Rule 3(4) directly conflicts with the

scheme in the section because  (I.) it requires  the intermediary to respond
to  any  "affected  person",  not  just  the  appropriate  government  ,or  its
agency; (!.I.) it requires the intermediary to work with the user or owner of

I i::ehr::::I::tei:,:,r :,i:)reitisr:::fr::eF,:onin:efrE:i:a?(2;: Na:i:d:Cfatie::   a
roles  and requirements is envisaged in Section 79 and, indeed, the Rules
directly conflic( with (he parent. statute in this regard.    ,

(c) The purpose of thr, flon obstante clause in Section 79 is dleariy to
•    ,give   ,overriding     effect     and     grant     exemption     from.I  liability     to     .

:::::=:g:::;e:; t§,ur[z.ec,,;.t;;,`.„ooj, ,tfeheepjomvps:,3:::.. ::Ice;y. :yfo€rreFau;rsj.;gr #:    c
rJ'/»e'  6cfrogrj.» /orcc" brings  about  a direct conflict  vyith the non obstante

:ia*eu.eRde£Tfugjen:ncge,:°{nc`;Pn::`]?{itc:::¥±`iti;yal:%tancekr|aowo:££:f°vr:Balsa:scot:::ti::
legislature deemed appropriate €o override in the c'[.nte*1, of. intermediary
liability.

(d) The impugned Rules introduce a censorship regi`me. The object of
Section  79  is  to  confer  immunity  on  intermediaries,  not  to  iiitroduce
censorship  by  private  edict.  At  a  practical  level,  all  intermediary,  in  its
anxiety  to  retain  immunity,  will  almost  always  take  down  material  the
moment it receives a wri(ten intimation from any affec`ted person. This is
quite  apart  frc.in  taking  down  material  in  response  to  directions  from
police  de.partmerLts.  The  guidelines  under  the  impugned  Rules  leave  an    e
intermediary with a Hobson's  choice where it wants  to retain protection
under the safe harbour provision.

(c)  The  statutory  machinery  for  disabling  access  to  content  on  a
website  is  through two possible channels,  apart from  a  court order. The

:::teuj:;yn chr:::1:[es  ¥r:g:enrdeedr  %;Ct[::y 79u(n3s)i:![fi:g  Sper:t}a°t:  6j:-dtj[dTuha:    /
(affected  person)  is  beyond  the  statute  and  amounts  to  creating  a  third
mechanism which is not envisaged by the Act.

U) The power of government  to  impose  reasonable  restrictions  with
respect to speech is circumscribed by Article  19(2) of the Constitution of

Lnardiafup,y "she:kaisnsfn:3, ?#s:`hesieoeucsp, , a`Fi:|V:;i:reesosioannotFhaetr.iss i;:,::;!y    g
"hateful",  "racially,  ethnically  objectionable",  "disparaging",  "otherwise

unlawful in any manner whatsoever", "harm minor in any way", .`violates
any  law  for  the  time  being  in  force",  etc.  the  impugne`d  Rules  travel
beyond Article  19(2) wii.h respect to the aforesaid undefined expressions.

(g)  The  expressions  in the previous  sub-paragraph  are  vague. When
this    vag`ieness   js   coupled   with    a   req`]irement   on   the   part   of   an     A
intermediary  to  ensure  non-contravention  in  terms  of Rule  3(4),  or else
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lose exemption from  liability,  the  sta(utory  scheme  is  liable to be struck
down  as  unconstitutional under Article  14  on the  grounds  of vagueness
and arbitrariness.

(fa)  The  impugned  Rules  do  not  make  any  provision  for  restoring
content  that  has  been  taken  down.  The  intermediary,  in  order  to  retain
immunity, is not only required to take down material within 36 hours, but
is  also, prevented from putting  back  information.  This  is  because  unlike
Sections  52(1)(b)  and  (c)  of  the  Copyright  Act,   1957  which  permits
restoration  of  access   to   the   material   complained  about,   there   is   no
corresponding provision in the impugned Rules. The impugned Rules are
unconstitutionally over broad becinse they compel permanent removal of
riaterial without determination by a government agency or court.

(i.).The second petition€r' is a citizen of India and is entil.led (o invoke

fnfte]Scf[e£,[d?(:i(#j#C([£eg;]:59){,15)(%)a:I,b;;?e;`arca°sm2m4erac£:]2S5P):e:Ee(Efrrsat
petitioner's website encourap,es  and enables the exchange of information
with respecl to a product or serviee and also enables the manufacturer or`
service  provider. t®  address  cons'jmer  issues  on  the.. platform.  This  lifts

I.  the quality of goods and standard of services ill society. The right to rebut
or respond is protected under Article  ,19(1 )(cz) (I/C v. Mo„w/7frczz. D.  Sfrczfe,•  (1992)  3  SCC   637,  paras  8,  9   and   12).   Moreover,  where  a  person's

business   is   intricately   connected   with   speech   as   in  the   case  of  the
importer of books, any  illegal restric(ion not only impinges upon Ar(icle
19(1)(g) but also  amounts  to  an infraction of Article  19(1)(cz),  (Gay.cz#cm
Vilsheshwar Birj`ur v.  Union Of India, (1994) 5 SCC  550, pa,Ias 7-9). The
impugned  Rules,  in  their  operation,  through  an  over  broad,  "affected
person"  -triggered ,`.takedown  mechanism  restrict  commercial  speech
aiid are violative of Articles  i4,19(1)(cz) and 19(1)(g) of the Constitution
of India.

¢.)  The  first  petitioner's  servers  are  all  located  in  India.  Unless  the
intermediary   safe   harbour   provision   is   meaningfully   interpreted   as
suggested  by' t+Lie   petitioners,   it   will   compel   an   Indian   enterprise   to
relocate geographically to a more intermediary friendly jurisdiction.

G. Miscellaneous material
28.  In  the  course  of  the  oral  arguments,  the  petitioners  explain.ed  the

nature of takedo`wii provisions in other jurisdictions with reference to a report
analysing the impugiied Rules prepared by SFLC.in.

9     H. Re|)ly to respondent's note on section 79
29.  In  reply  to  Para  3,  the  subordinate  legislation  has  to  bc  within  the

contours  permitted  by  the  Constitution  and  cannot  in  any  way  bc  justified
because    the    clau{:es    are    similar    to    the    terms    of   service    of   private
intermediaries.  Termf s  of  service  of  intermediaries  are,  at  best,  terms  of  a
contractual  relationship  between  a  service  provider  and  a  user.  Such  terms

A     cannot be equated to statutory rules. notified by the Government. The tests for

validity of a contract and a statute are different.
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30. In reply to Para 8, the i.mpugned Rules are unique to India and cannot    a
be said to be similar to provisions followed all over the world. E.g.  in USA,
under isection 230 of the Communications Decency Act, ,1996, no provider or
user of interactive computer service shall be treated as a publisher;or speaker
of any  information  provided by  another  information  content  provider.  This
gives  an  intermediary  complete  immuni(y  from  liability  arising  out  of user
generated  content.  The  safe  harbour  protection  given  to  intermediaries  in    a
USA is provided in detail at A»»cx:«rep 4.  Other jurisdic(ions like Finland and
Canada follow a takedown and put-back regime and notice--and-notice regime
respectively,  wherein  the  content  creator  is  given  an  opportunity  of being
heard.  Additional   information   aboLLt  the   practice  in  those  jurisdictions   is

provided atAJ!"ex#re5.                               `     . i

(enu3m];ra:e%ntirnarEar:S -]t8.e4o):,estE:n::a:tc'tsie:ct` :i+;e;-`t{onjeg;s#tvaes  nhs:tii¥    c

i:`pmofs:taftj:no:fsprr{::ra[::%:[£:;8fosiati::¢g:+:#|-:rT!{;±Ad|]:£b:::;esc:ITt:unc:£pny8ri;i:
infrilig,ing  conteiit.  In  fact,  Congres§'``i;rii.£fitio?:  ij;hind  enacting  Sc€`(iori  230
was  discussed  extensively  in  a  4thi  Cilulit  Court  ot- Appeals  judgment  in
Zcrci7i  v.  AO£  [139  F  3d  327  (199'7)],  where  llie  Court  observed  that  the    d
section had evidently been eliacted  to maiiitain  the -robust nature df internet
communications  and  to  keep  Government  interference  ip.  the  medium  to  a
minimum. A true copy of the judgment of the 4th Circuit Court of Appeals in
Zcran v. 40L, [139 F 3d 327 (1997)] is brovided at A##exz"c 6.

32.   In   reply   to   Para   46,   the   Special   Rapporteur   emphasises   that
censorship  measures  should  ne`ver be  delegated  to  priva(e  entities,  and  that    e
intermediaries   should  not  be  held  liable  for  refusilig   lo  take  action  that
infringes individuals' human rights. Any reqi`iests submitted 1o intermediaries
to  prevent( access  to  certain  content,  or  to disclose  private  information  for
strictly limited purposes such as administraticrL .of criminal justice, should be
done  through  an  order  issued  by   a  court-or  a  competent  body  which  is
independent  of  any  political,  commercial  or  other  unwarranted  ipfluences.     f
Report of the Special Rapporteur on the promotion and protection of the right
to freedom of opinion and expression, Frank La Rue is provided at A7i7tcxwre 7.

33.   In  reply   to   Para   49,   the  judgment   in  DeJfl  AS   v.   Es(o/!J.cI   (No.
64569/09) is under consideration at the Grand Chamber of Eurobean Court of
Hi]man  Rights  coiiseqiieTit  to  a  referral   made  on   17-2-2014  and  caniiot  be
relied upon for the puapose of the present writ petition.

34.  In  the  course  of  oral  arguments  the  respondent  clarifled  that  the
intermediary will have  to acknowledge a complaint within 36 houlrs and will
have  to  take  action  within  30  days  as  provided  under Rule  3(11).  However,
the  problem  with  the  impugned  Rules  is  that  the .intermediary  still  has  to

perform an adjudi€atory role and if its decision is in varia)Ice with the Court's    A
decision al a later slnge, lhe ililermediary could be male secoiidai-ily liable.
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35. The respondent's argument that Section 69-A has limited application
and  an  individual  user does  not  have  a redressal  mechanism  under  Section
69-A  is  not  true.  The  Rules  notified  under  Section  69-A  list  an  elaborate
procedure, including a form for filing a complaint, for a person to complain if
he  is  aggrieved  by  any  content.  Objectionable  content  under  Section  69-A
falls  within -the  ambit  of Article  19(2),  much  unlike  the  vague  expressions
used under Rule 3(2) of the impugned Rules.

Ill. Mr Sajan Poovayya, Senior Advocate, fior the petitioner, Rajeev
Chandrasekhar ih Writ Petition (Civil) No. 23 Of'2013

1. The instant writ petition is filed under Article 32 of the Constitution of
India,  in public interest, chall,enging  the constitutionality of Section 66-A of

£.    tJie  Information  Technology  Act,  2000'(ibe  "IT  Act"),  as  .inserted  by  ,the
•  . ' Information  Tech`nology   (Amendment`j,'.hqt,   2.00.8,   and   the   Information

Technology  (Intermediaries.Guideli.pds~)  Rules,  2011   (the  R.u|es)  for  being'..
arbitrary  and  vague;  #Jfrcc  !Ji.ref  the  `Constituiiori~  of India  .and  the  IT  Act,
respectively;  for being  violative of the' I`undamcr`[tal rights of free sp.eech, and
expressiori guaranteed  by Arlifle  19("o)  of the  Co.ustitution of lridia;  and

d     for protection against arbitrary state acti()n under Artic`le  14.
A. Section 66-A of the lT Act and Article I_4 of the Constitution

2.  Section  66-A  is  a penal  provision  which  criminalises  expression  on
grounds    of    being    "grossly    offensive"    or    for    "causing    annoyance,
inconvenience,  danger,  obstruction,  insult",  etc.  Section  66-A  creates  three
sets   of   standalone   offences   under   clauses   (cz),   (b)   and   (c`).   Whilst   the

P     requirement  of mc#s  rec}  is  contained  in Section  66`-..A (b).,  Sections  66-A(a)
. and` (c), proceeds to criminalise .a wide range of activities, independent of the
+`fpental  state  of the  person  sending  the  meg.sage.  A juxtaposition  of Section
66-A with the other penal sections of the Act i..e. Sect,ions  66-8, 66-C, 66-D,
66-E,  66-F, all of which require  intent i.e.  mc7`#b'  rt3cz, clearly demonstrates  its

:;e.::::E;:g£;:opnovne.nTehneceT,s,a§:`a::£`;aggua:::ry:;n::,:geytc£.i :uercd£:rn c6o6=:;::::
the  problem.  It  admits  of no  certain  construction  and persons  applying  the
section   woulld   be   in   a   boundless   sea   of  uncertainty.   The   absence   of
requirement   Of   mcms   rccz   in   Sections   66-A(cl)   and   (c),   would   lead   to
criminalising  the  action  of  a  citizen  on  an  electronic  platform,  ivhich  are
otherwise completely legitimate.

3.   Section   66-A   suffers   from   the,  vice   of   vagueness   because   the
expressions mentioned therein convey different meanings to different persons
and  depend on  the  subjective  opinion  of the  complainant  and  the  statutory
authority  without  any  objective  standard  or  norm.   In  the  context  of  the
internet, the enforcement of Section 66-A, is an insidious form of censorship
which is not authorised by the Constitution and therefore Section 66-A must
be struck down by this Hon'ble Court as unconstitutional.
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4. Section 66-A is so wide in its import that even private commullications    a
through cellular telephony  are covered.  Defining  the  offence  with reference
to   the   medium   employed   for  communication  leads  .to   arbitrariness.   For
example,   an  identical   communicatioii  in   a  physical  form   would `not  be
subjected   to   penal   action.   However,   the   same   communication   over   an
electronic platform exposes the person to criminal, liability. That such speech

lit:C;]r°e:::I:n£:haepiarane::rfrd°e=:|esttrea::d° fas:::i,°:]6th6-£e¥s°Lea°v:::Lte::S£:::a
for forwarding of emails supposedly containing offensive content to a closed
group, as well as, remarks on a social netvyork that could be viewed only by a
group of selected recipients.

5. The terms deployed in Section .66-Aiare undc.firied and no standards or
principles..b_ave  been  laid  down.  by   theL  s(atute  -to   guide   and   control  the    a
exercise  of such  power,  either  in  terms  of law  enf`orcenrem  or  in  terms  of
justiciability.  Therefore,  inasmuch  as  Section  66-A :i;iys  dow`n  no .guidelines

.,.I      for exercise  of power under that provision; it  iT,  v`i(..ii:`.t;c\Jetof Article  14  of the

f;:cTnst]::t;°e:bwef£%Jhs.`eisfttl¥e°ujgrype::titth=s?:tr:\:yet.;;al]Lt;P%:]f%`:::::;rc[ife;.:
Naraindcis . Indurkhya v. State of M . P` , (1.9] 4`) 4 S3CC 7&8, at P-anal 2L]

`6. Due to the vague, undefined terms/phrases employed ill Sectio'n 66-A,
it  remains  uncertain  as   (o  what  act  is  criminalised  under  (he  provision.
Criminal laiv should with certainty indicate the acts that are permissible to a
citizen.  When such vague terms  are used which permit  arbitrary exercise of
power,  and  further,  when  such  uncanalised power is  vested  in  an  authority,
the  la,w would suffer from  the vice  of discrimination,.since it would leave it    e
open  (o  an  .au(hori(y  to  discriminate  between  persons  and  things  similarly
s.i+ua;ted.  |Ref...  Maneka  Gandhi  v.  Unioi.  of  li.dia,  (1q7g)  1  SCC  248,  at
Para 16]

7.  The  unconstitLitionality  in  Section  66-A  arises  not  because  there  is  a
mere  possibility  of  abuse  of  the  provision.  The  uiicontfolled  or  unguided
power which is  vested in the  administrativf3  agencies  without any reasonable    f
and   proper   standards   being   laid   down   in   the   enactment,   makes   the
discrimination  evident.  This  factum  is  further  buttressed  by  the  multiple
arrests   made   under   the   provision   for `political   discussioii,   dissent   and
criticism    of    administration.    In    such    circumstances,    not    merely    the.
administrative  act  but  Section  66-A  itself  is  liable  to  be  struck  down  as
uncoiistitutional.  [Rc/:  Sfczfc o/W.B.  v. A"wczrA/J Sczrkczr,  (1952)  1  SCR 284,     g
at Para 75(a) and 75(c)]

8.  The  expressions  used  in  Section  66-A,  such  as,  "grossly  o.ffcnsive",
"menacing       character",        "annoyance",       "illconveniellce",       "danger",
•.`obstniction", etc., does not admit of any precise definition and no guidance

is    provided    for    interpreting    (hese    (erms;    this    renders    S`ec.lion    66-A
`lnc(tmtitiiti()nal  for  \Jagiieness.  The  Union  has,  by  its  actions,  fldmilted  that     h
Section  66-A is  vague.  This is demonstrated by  the issuance of the advisory
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dated  9-1-2013  by  the  Union  of  India  laying  down  certain  guidelines  for
arresting  individuals  for offences  committed under  Section  66-A.  It is  trite
that if a law does not pass the test of Part Ill of the Constitution, it is termed
invalid. The possibility of abuse of a statute otherwise valid does  not impart
to it  any element of invalidity.  The converse  must also follow,  that a statute
which is otherwise invalid as being unreasonable cannot be saved by it being
administered   in   a   reasonable   manner.   Therefore,   if   the   law   properly
interpreted and tested in the light of the requirements set out in Part Ill of the
Constitution  does  not pass  the  test,  it  cannot  be  pronounced  valid,  merely
because  it  is  administered  in  a  manner  which  might  not  conflict `with  the

•     constitutional requirements.  The provision which cannot  independently pass
`'. `       the  test  of  Part  Ill  of  the  Constitution,` cannot  be  savved  by  such  a  device

`  : ` C    ::t::i::£t:8f a£:n]dn::::: :::ts]°nnd:6s-afei,nth:e mu=c:irit::°dat±to°n:I:tnyfl[oC; Zfeth± athw:
` . ' .   :-ifi:F`8.:ffifto.r"ouft=t.:,nu;v-.-ir%;;I;:-s`aus%pa;i-uvifr:;u;`;T€g`±]) ; :stir i£€]

•`,rRc/:.A.i:WA;8:Sb:.C£:,9;:€:`;d,„¢£,P¢+,af]dg¥g;62nsst#}`;I;3i£^:,:,:heexearmv;Fe?efi:S:
`{he  definition of .`g,'jonde"  in  the  Ce.ntral  Provinces and Bera~ Goondas Act,

c/     19,46  indicated  no  tests  for deciding  wihich  person fell  within  the  definition,
the entire  statute was  struck down  as uncoiistitutional.  [Rc/:.  S'fc!f€  a/jw.P.  v.
Bcz/deo  PrczuTczd,  (1961)  1   SCR  970.]  The  expressions  used  ill  Section  66-A
are  not supplied with any  definition. There  are no thresholds  indicated as  to
whether  the  terms  that  have  been  employed  in  the  provision  are  to  be
interpreted   based   on   community    standards    or   individual    sensitivities.

.   e     Therefore,  Section  66-A  is  liable  to  be  d,eGlared  unconstitutional  t)y  this
Hon'ble court-.                                                                                           .  =`./   `

:       B. Section 66-A of the lT Act and Article 19(1)(a) of the constitution

]0. Any.  restriction  on  free  speech  and  expression,  as  guaranteed  under
Artticie  19(1)(cz) of the Constitution, can be imposed only under t.he specified

.-   buckets  enumerated  in Article  19(2)  of the  Constitution  viz.  (r')  sovereignty
f      and  integrity  of India,  (!.i.)  security  of the  State,  (I.i.z.)  friendly  relations  with

foreign  States,  (I.v)  public  Order,  (v)  decency  or  morality,  (t7j.)  contempt  of
Court,  (vz.I..)  defamation,  and  (v[.i.I.)  incitement  to  all  offence.  In  addition  to
falling  within  the  buckets,  such  restrictions  must  also  satisfy  the  test  of
reasonableness.,  Ariy   such   restriction   must   be   reasonable   and   the   least
intrusive or restrictive upon a citizen's rights.  [ReJ: : ZJcr A4czjesfy' ffoe Owee»  z."

g      Right   of  lhe   PI.ovi}.ce   of  Alberla   v.  Hul,lel.lull   13I-ellu.en   uf  WilsolL  Colony,
(2009) 2 SCR 567, Supreme Court o£ Canada., Rainlila Maidan li.cident,  In
re,  (2012)  5  SCC   1,   at  Para  44]  Therefore,  for  a  restrictioii  to  pass   the
consti(utional muster of Ar(icLe  19(2), it should satisfy  a dual test:  (I.) i( mus(

qualify  under one  of the enumerated buckets under Article  19(2);  and (I.[.)  it
must `be  least  intrusive  and  most  reasonable  t6  achieve  the  purpose.   [Rc/::

A      5'wpf.,  Ccj3frcz/ Prison  v. Ram Mcz#ofoczr Lofoi.cz,  (]960)  2  SCR  821  at Para  13.]
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However,  the  restrictions  imposed  by  Section  66-A  travel  far  beyond  these    a
permissible limits. Therefore, Section 66-A is liable to be struck down.

11.  Section 66-A has  a chilling effect on free  speech.  The terms used in
the    section,    for   example,    "grossly    offensive",    "menacing    character",
•.annoyance",  "inconvenience",  "danger", I"obstruction',',  etc.,  are  vague  and

fail   to   provide   any   reasonable   standard   of  application   or   adjudication.
Additionally,  these  undefined  expressions,  do  not  comport  to  any  of  the    a
permissible grounds mentioiied in Article 19(2), under which the freedom of
speech and expression may be legitimately restricted by the State.

12s The provision effectively adds a new offence to the penal law of India
i.e. criminalising speech by reason of `subjec{ive annoyance' or inconvenience
it c.Hiisr3s to intended or unintcnded rccipiciits. 'It creat,es ra new offence simply
on    the  :  hasis   '6f    medium    adoptcd'   for    C{)mmunicatioii.,  An    :ideTttical,  -C

;g:;-i::;;1:C.::i{'g:,i;e6;i:P:°:r:a:I::a:C::ffiI:V;e;n:;;t:ct;:i:::j`:;i:rt:;::n:ij::c:e`;i::!nji;;.x::ii'[ni:1,:I;,£`::
I

speech   that   cannot   be   regarded   as   actionable   under   any   existing   penal    ~  "
provisioii,  includitig  Section  499  of  the  Penal  Code,``1860,  which  defines     d
defamation.

13. While  adminis(rative  guidelines  ;uch  as  requiring  (he  approval of a
senior police official prior (o registering coriiplaints under Section 66-A may
be  issued,  the  same  does  not  cure  the  facial  unconstitutionality  of Section
66-A,  on  its  very  language.  Firstly,  such  directives  are  of uncertain  legal
proven.'aiice  ahd require tb be\harmonised with Sections 78 ;nd 79 of the IT    e
Act:  Secondly,  the  threat of criminal prosecution,  even if purporfedly` muted
to  a  c6rtajn  extent,  ne\'erthelcss  exists  and  will  doubtless  serve  tc' "chill"
speech on  the  internet, till  such time  as clarity is  obtained with regard to th,e
contours-t>f actionable speech. Determiiiation of the validity of all restri(`tions
.S:o#:i:=e:: i+saewo Lfarte:a:[pse:ochs astTsof;I :h:ee :aac:len: ns I:ncda:r8jbpyr.;Csacsr:b:%S [£.£[f :¥    ,

declared  invalid.  This  protection  should  equally  be  accorded  to  free  speech
on the internet.  [Re/: : Ajczy Gofw'amz. v.  U/!i.o» o/J/tdz.cr, (2007)  1  SCC  143]

14, A  provision  of law  tbat  forces  people  to  self-t;ensor their  views  for
fear of criminal  sanction violates  the constitutional guarantee  of free speech
and as  such it is unconstitutional. That such censorship may also take placc at
the  level  of the intermediary, who provides the user the  means  to connect to    9
the  internet  alid  communicate  on  an  ,electronic  platform,  i`s  also  a  very  real

prospect  with  Secticin  79  of  the  Act  laying  down  an  uncertain  exemption
from  liability  for such entities.  That  ei(her a user or an'' intermediary  would
err   in`   favour   of   suppressing   content   for   fear   of  criminal   sanction   is

:::eoaTpoa|:ibc'reimwii::|thperovsa::::i:,:amc:rnes,tyituftc;:nt!edee:eorccri::y.oTh:i,iYe:fbaenr?iiens:h
guaranteed by the Constitution, by virtue of a vague and Widely worded law
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is  in  violation  of Article  21  of the Collstitution of India.  Therefore,  Section
66-A has  a chilling  effect  on freedom of speech  and expression  and  is  thus
violative  of Article   19(1)(cz).   [Re/::  A.  Rczjczgapcz/  v.  LS!czf€  a/ 7:IV.,  (1994)  6
SCC  632  at  p.  647.,  S.  Khushboo  v.  Kanniammal,  (2010)  5  SCC  600  at
p.  620]

15. Article  19(1)(cz) protects  not only the right of primary expression but
•b  5  also   freedom   of   secondary   propagation   of   ideas   and   the   freedom   of

circulation.  The  freedom  of  speech  and  expression  includes  the  right  to
acquire  information  and  to  disseminate  it.  It  is  submitted  that  freedom  of
speech and expression is necessary for self-expressio.n, which is an important
means '.of  attainiiig  free  conscience  and  self-fL?]filment.   [Rc/ :  M!.7«.S/ry  o/
1&8,  dovt.  Of lndr;a v.  Cricket Assn.  of Bengal, .(1995).2 std '`161,.i See-a,ls-o

`c      .I?cJTJ#eJ&  Z7}app¢r v.  Sfcz/c o/Afczdrczs, AIR  1950 SC  124 at. para,.4] -.  .

.    16`.rFreedom  of  ;pee`ch  and  expression  ol-opinion  are  of  parainouri+i
iriporiance td a democracy.  There is  nothing in A.r.ticle  19(2) which permits--.- (he  St.a(e.to  abridge  this right on  the  ground of Conferring bcFe'fi.Ls  upon  the

`'   ..     bu.t.1.ii`' ir^,general.  It  is  also  not  open  to  the  State  to  €LLr[aii  lir"infri}i`3\Lr the
freedolh df` si)eech of one for promoting the general welfare oi. a section 6r a

`  a    .group   of   people,   unless   such   action   could   be   justifi.ed   under   a   law

contemplated.under oiie of the heads of Article  19(2).  [Rc/:  ScEkcz/ Pczpers /P/
£fd.  v.  Umz.o" o/JHd!.cz, (1962) 3  SCR 842 at pp. 862, 866 and 868]

17. Statutes that are vague and criminalise coiitent transmission over the
internet have  been declared to be  invalid  as  abrogating  free  speech.  Section
66TA  can  be  broadly  compared  to  Section  501   (I./3cJecc7!f  Jrcmsmi.ssz.o#)  and

•te i   Section 502 ¢¢Je#fJ.y o#enfz.tJe dz.spJay) of the US  Communications  Decenc,v
` :    Ac±`,   1996.   The   United   States   Supreme   Court  has   strut.k  dov,rn  the   two

provisions  of the  US  Communications  Decency  Act,  1996  by  holding  that
they  abridge  the  freedom  of  speech,  protected`  by  the  First  Amendment.
Interpretation of law cannot be based on community standards.  [Rc/: : Rc7!o v.
Amc'rz.ccz7!   CJ.vz.J  LJ.Z7erf!.es   U"!.o#,  521   US   844  (1997)  at  pp.  859,  862,  872,

`'     874;'877alid878]                                                                                                         '    `

18. The Child Online Protection Act (COPA) was eiiacted by the United
States  Congress  on  21-10-1998  in response  to  the  decision  of the  Supreme
Court  of  United  States  ill  1997  in  RgJio  v.  Amerj.c.czm  Cz.I;i.J  LJ.berfJ.e5   Umj.o%,
521    US    844,   in   which   the   Court   declared   certain   provisions   of   the
Communications  Decency Act,  1996  as  un..onstitutional, because  it  was  not

9     narrowly   tailored   lo   serve   a   compelling   govemmenlal   inleresl,   wilhoul
impinging   on  the   First   and   Fifth  Amendments.   However,   the   Congress'
attempt .to  legislatively  overrule  the  decision  in  Re"o  was  thwarted  by  the

•.  judiciary  at  the  stage  of both  preliminary  injunction  as  well  as  upon  trial.

ERof .. Ashcroft v. Amerlcan  Civil  Liberties  Union,  S35 US  564  and Ashcloft
``  v.  Amcrz.ccm  Cz.`7j/  LJ.bc/.fz.es  U#z.o#,  542  US  656]  COPA  was  struck  down  as

A     unconstitutional  for  lot  being   narrowly   tailored  to  serve  the  compelling
interest  of  the   Coiigress   and  that  it  facially   violates   the  First   and  Fifth
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.

£fEre=:din:::'5i§thr::t°cfouthtte,sP::i:tr£,ffio[Sd:::e?huaetnt¢y6pt#edoces°u:toto:£tfi:tpaena:a
strict  scrutiny,  and  pass  the  tests  of vagueness  or  overbreadth  analysis  and
this ±s unco"sti:tutlorlal. |Ref .. American  Civil  Lib?rties  Ui.ion v. Michael  8.
MwkczJey, 534 F 3d 181] The United States Supreme Court refused to hear the
appeal from the Court of Appeal's order.
C. No compelling Stole interest in eiracting Section 66-A

19.  The  argument  of  the  State  that  Section  66-A  has  been  enacted  to
battle typical offences arising out of the ,use of the internet and by the use of
computer  resources  (such  as  phishing  attacks,  viruses,  data  theft,  etc.)  is
falfacious` and  deserves  to  be  rejected.  The  existing  provisions  of the  Penal
Code -and the other provisions  of the IT Act i.e.  Seciii)Its t67 aiiri 66-8,  66-'C,
D,  E  and F,,adequa{e!y cover various` offences  [hat  mdy  2Jise `on-the  internet     c;
or  on  an  eledtrc+nir  piatl-or]?1.  A  table  demonstrating  tile `various  bffences
under   the   Infi7!:m3iion  -Technology  Act   and   the   Penal   Code,   is   anneked    `
hereto:.

Nature of of f ence

Mobile phone lost/stolen

Rec eiving                     stolen
computer/mobile      phone
/data (data or computer or
mobile   phone  `ow3,ed   by
you  is  found  in  the  hands

someone else)
Data   owned   by   you   or
your company in any form
is  stolen.

`In|-'Trnla[ionTlechnology

.A.c`l  (as  umended)

indian Penal `\Code

Section   379   -   up   to   3
ycars' imprisonment or fine
or both

Section  66-8  -  up  to  3
years' imprisonment or Rs
1  1akh fine or both

Section   66   -   up   to   3
years'    inprisonment    or
fine  up  to  Rs  5  1akhs  or
both

A  password  is  stolen  and
used ,by  someone  else  for
fraudulent purpose

Section   411   -   up   to   3
years' imprisonment or flne
or both

Section   379   -   up   to   3
years' imprisonment or fine
or both

i

Section  66-C  -  up  to  3
years'   imprisonment   and
fine up to Rs 1  lakh
Section  66-D  -  up  to  3
years'   imprisonment   and
find uD to Rs  1  lakh

An     email    is    read     by
someone           else           by
fraudulently   making    use
of password

A        biometric         th umb
impression is misused

Section   66   -   up   [o   3
years'     imprisonment    or
fine  up  to  Rs  5  lakhs  or
botil
Section  66-C  -  up
years'   imprisonment

to Rs  1  lakh
Sec.lion -  up  to  3
ycars'   imprisonment   and

to Rs  1  lakh

Section   419   -   Lip   to   3
years' imprisonmen't or flue
Section   420   -   Lip   to   7
years'    imprisonment    and
flne
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An  electronic  signature  or
dig ital         sig n ature         is
misused

A  phishing  email  is   sent
out  in  your  name,  asking
for 108in credentials

Section  66-C  -  up  to  3
years'   imprisonment   and
fine up to Rs 1  lakh

Section  66-D  -  up  to  3
years'   imprisonment   and
fine up to Rs 1  lakh

Section   419   -   up   to   3
years' imprisonment or fine
or both

Capturing,   publishing   or
transmitting  the  image  of
the   private   area   without
any   person's   consent   or
knctwledge

Section  66-E  -  up  to  3
years'    imprisonment    or
fine   not  exceeding   Rs   2
[akhs or both

Tampering  with  cop-.puter
;ource docunen'is

Datamodificafiori

ONLINE

Section   65   --   up   to   3
years'    imprisonment    or
fine  up  to  Rs  2  lakhs  or
both
Section`  66   -up   to   3.
years.    imprisonment    or
fine  up  to  Rs  5  laths  or
both
Section   66   -   up   to   3
years.     imprisonment    or
fine   up   to  Rs  5   lakh  or
both

S en din g                  often sive
me ssages                  thro ugh
communication       service,
etc.           .     :.

Section  66-A  -  up  to  3
years'   imprisonment   and
fine

Section   292   -   up   to   2
years'    imprisonment    and
fine  Rs  2000  and  up  to  5
years'    imprisonment    and
fine   Rs   5000   for   second
and subseGuent conviction

Section   500   -   up   to   2
years' imprisonment or fine
or both
Section  _504   -   up   to   2
years' imprisonment or flue
or both
Section   506   -   up   to   2
years' imprisonment or fine
or both if threat be to cause
death  or  grievous  h`irt,  etc.
-     up      to      7      years'
imprisonment   or   fln8,   or
both
Section   507  `-  :I:ip   to   2

years'  imprisonment  along
with      punishment      under
Section 506

Section   508   -   up   to   1
year's imprisonment or fine
or both
Section   509   -   up   to   I
year.s imprisonment or fine
or      both      of      IPC      as
applicable
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Publishing  or  transmitting
obscen e        material        in
electronic fom

(2015) 5  SCC

Section      67      -      first
conviction  up  to  3  years'
imprisonment and  fine Rs
5       lakhs.       Second      or
subsequent  conviction  -
up         to         5         years '
imprisonment and  fine  up
to Rs 10 lakhs

Section   292   -   up   to   2
years'    imprisonment    and
fine  Rs.  2000  and  up  to  5
years' imprisonment and Rs
5000      for     'second      and
subsequent conviction

Punishment for publishing
or transmitting of material
depicting       children       in
sexually   exp`!ici[   act,   etc.
in ,electronic forin

Section    67-8    -    first
conviction    -   up    to    5.
yeais.   imprisonment   and
fine    up   to   Rs    10    lakh.
Ser`in.d      or      subsequent
rJom`iction    -   up    to    7

years'   .lmpririe.n.ment   dr!d
fine up to Rs 10 lakh

Secii,on   66  -   up   to   3
}'cars'    .imprisonment     or
fifi(-   uf,  :=   Rs  5   lakhs   or
both

Section     66-F     -     life
imprisonment
Section   66   -   up   to   3
years'    imprisonment    or
fine  up  to  Rs  5  1akhs  or
both
Section     66-F     -     life

Section   292   -   up   to   2
years'    imprisonment    and
fine  Rs  2000  and  up  to  5
ycars' imprisonment and Rs
5000`    for      seeohd      and
subsequent conviction
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Section   504   -   up   to   2
ycars' imprisonment or fine
or both
Section   509   -   up   to   1
year's imprisonment or fine
or     b.oth     -     IPC     as

Section   500   -   up   to   2
years' imprisonment or fine
or both

ONLINE

Section   419   ~-   lip   to   3
years' inp[frohment or fine•Section   420',-up   to   -7

years'    impris6nment    and
flue
Section   465   -   up   to   2

g;;S£^.!T,Prisonmentorfine
Section   468   -   up   to   7
years'    imprisonment    and
flne

Making a false document Section  66-D  -  up  to  3
years'   imprisonment   and

to Rs 1  lakh
Forgery   for   purpose   of
cheating

Section  66-D  -  up  to  3
yearso   imprisonment   and

to Rs  1  lak`h
Section  66-D  -  up  to  3Forgery   for   purpose   of

harming reputation years'   imprisonment   and
fine uD to Rs 1  lakh

Email abuse Section  66-A  -  up  to  3
years'   imprisonment   and
fine

Section   465   -   up   to   2
years' or fine or both

Section   468   -   up   to   7
ycars'    imprisonment    and
flne
Section   469   -   up   to   3
years'    inprisonment    and
flne
Section   500   -   up   to   2
years' imprisonment or fine
or both

Punishment   for   criminal
intinidation

Section  66-A  -  up  to  3
years'   imprisonment   and
fine

Criminal   intimidation   by
an                         anonymous
corrmunication

Copyright infringement

Section   506   -   up   to   2
years'  imprisonment  or, fine
or both, if threat be to cause
deatr.  c`r  grievious  hurt,  etc.
i.     up      to      7      ycars'
imprisonment    or    fine    or
both

Section  66-A  -  up  to  3
years.   imprisonment   and
fine

66   -  up   to   3
years'     imprisonmeiit     or
fine  up  to'Rs  5   lakhs  or
both

Section   507   -   up   to   2
ycars'  imprisonment  along
with      punishment      under
Section 506 IPC
Sections      63,      63-8      of
copyright Act,  1957
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20.  A   reading   of  Section   43   read   with   Section   66   of  the   IT   Act    a
contemplates  all  such  circumstances/offences  which  the  State  purports  to
guard  against  by  enacting  Section  66-A  i.e.  destruction  bf informatioil/data
on   a'  computer   resource,   virus   contamination,   disruption   of   Computer
network,  data  theft,  etc.,  if  done  fraudulentLy,  dishonestly,  constitutes  an
offence, and makes it punishable with imprisonment up to thre: years or with
fie,nn=ctwmh=\=FOFaaypea==en=Ey`v°a8fiLuvee±t#±s=Pne=3cfra:.Lgheck\°otnh.6T6=ge+£s°rweLo#\eyb

unjustifled and the same deserves to be struck down by this Hon'ble Court as
unconstitutional.

i   D.  The  Information Technology  (Intermediaries  Guidelines)  Rules,  2011
are ultra vires and unconstitutional
I        21.   Rules.   3(2)   read   with   3(3),   3(4)   and   3(7)   of,.:ke-Iriformat'ion    a
Technology (Intermediaries Guidelines) Rules, 2011  also suffer from the vice
of  vagueness.  Rule  3(2)  employs  und`efi-rfe.d. expressions  such  as  "grossly
harmful",   .`blasphemous",   ``ethnica]ly  .obieg/.ronable",  "`grossly   offensive",
"men5cirLg in nature", etc., w.hich are sLibjectivt expressions and no F;.1+idance

is provided'for their interpretation, tTither in the Rules or in the IT Act.  Rule
3(2)  lists  the  various. types  of inforiiiatioii  that  oug]it  iiot  to he  carried  on  a    d
computer  system.   Only  clause   (I.)  may  be  traced  to  Article   19(2)  of  the

`      Constitution  which  contains  the  permissible  grounds  tb restrict the  exercise
of free  speech.  Even  clause  (z.)  is  a  subordinate  legislation  and  it  does  not
qualify  to.be  a  law  imposing  restrictions  pursuant  to Article  19(2).  Coriteiit
that    is     "invasive    of    another's    privacy",     "ethnically    objectionable",

.     "disparaging",  "harms  minors  in any.way", are`all considered objectionable    e
and  steps  are  required  to  be  taken by .the  intermediary  for  their removal  as
scon  as. the  intermediary  is  notified.  This  Rule  violates  Artjc!e,  14  as  it  is
arbitrary  and  overboard  by  granting  the  private  intermediary  the  right  to
subjectively   assess   such  content.   It  breaches  Article   19(1)(¢)  in  creating
restrictions   which   are   alien  to   the  constitutional  framework   and  is   also
beyond   the   scope   of  the  Act  which   is  restrictive   in  administering   such
regulation.

22.  Rule  3(3)  bars  the  intermediary  from  hosting .any  of  the  contents
referred  to  ill  Rule  3(2).  Section  79  makes  it  clear  that  the  iiitermediary  is
free  of  liability  if  it  does  not  actively  participate  in  (he  transmission.  As  a
result   of  the   subordiiiate   legislation,   this   protection   is   watered   down   to    g
expose the intermediary to prosecution even if it merely "hosts" such content.
Apart from  being  w//rcz  vz.ref the Act, Rule  3(3) provides.for an objective test
to   assess   the   objectionable   content   under   Rule   3(2)   against   which   the
subjective  judgment  of  the  intermediary  will  be  tested.  As  a  result,  it  is
arbitrary and violates Article 14 of the Constitution.

23.  Rule  3(4)  provides  for  the  intermediary  to  disable  the  information    n
that  is  in  contravention  of Rule  3(2),  either  on  its  own  or  on  the  basis  of
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information  received  within  36  hours.  It  is  submitted  that  the  turnaround
period   of   thirty-six   (36)   hours   for   removal   of   content   is   completely
impractical  and  infeasible  for  intermediaries  to  implemen(  as  they  process
enormous  quanta  of data,  especially  taking  into  account  that  an  incredibly
large  number  of  takedown  notices  would  be  issued  to  large  and  popular
intermediaries. A  theory  of infringement  that  would hold the  en(ire  Interne(

b.    liable  for  acti.vities  that  cannot  reasonably  be  deterred  is  not  workable  and
consequently  is  unconstitutional.  [Re/ :  RCJz.gI.ows  rccfenoJogy  Scrv;.cc  Cc#rre
v. Ive?fcom, 907 F Supp  1361]

24.   Rule   3(4)   permits   an   ungui¢ed  ,application   of   mind   by   the
intermediary as to whether Rule 3(2) has in fact been violated, and then leads
to  initiation  of  takiiig  punitive   action  without  even,granting   the   alleged   \

C: ., a.ffender the ,right to be heard. This provi`sie'n endows .uncanalised power on
the intermediary+'and violates the user's `vHLuable.n`atuia_I justice rights, and is
the[efore in breach of Article 14 of the Con§titutiQn.

a             25. Rule  3(2)  also  creates discrimij]ati'u`t= between the internet and other

media   like.  television,   newspapers   ri]rd  'magat€nes.   Parameters   for   being
dubbed offerisive content ought to be  consistent  across these  various  inodes
of disseminating  information,  but  in  laying  down  several  additional  factors,

.    t.he internet as a medium is singled out for greater restrai`nt. Jn being arbitrary,
(his   is   violative  of  Article   14   of  the   Consti(ution,   in   affecting   internet
entrepreneurs, it breaches Article  19(1 )(g), and in depriving users of the right
to share and,access such otherwise unobjectionable content, it impacts Article

e      19(1)(a).
26.  The  Rules  essentially  endow  the  intermediary  wi'ith  the  power  of

determining  what  information  is  objectionable,  and then  allovying  it  to both
Jdisable 'access  to  the  information  and  terminate  access  of  tlie  user  to'  the
intermediary's computer system. This is a delegation` of a State function to a
private  entity,  which is  impermissible  and  viola(ive  of constitutional  norms,

f      as it amounts to an abdication of all essential govemmeiital function,

27.  The  Rules  create  a  legal  and  logical tinconsistency,  inasmuch  as  an
intermediary   which-  in   any   manner   selects   or   modifies   the   information
contained  in  a  transmission  is  not  entitled  to  the  exemption  granted  by
Section  79  of  the  IT  Act;   and  b`y   virtue  of  abdication  of  powe'r  to  the
intermediary  by  the  State,  the  intermediary  is  forced  under  the  Rules,  to

9     select   aiid   modify   information   by   removing   informatioii  objected   to   by
"affected parties".

28. For the reasoiis  aforesaid, it is  most respectfully prayed that Section
66-A  of the  IT Act  and  Rules  3(2),  3(3),  3(4)  and  3(7)  of the  Information
Technology    (Intermediaries    Guidelines)`  Rules,.  2011     be    declared    as

A     unconstitutional   for   being   violative   of  Articles   '14   and   19(1)(cz)   of   the
Constitution of India.
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1.   These   submissions   are   being   filed   limited   on   the   issue   of   the

constitutional  validity  of Section  66-A  of the  Information Technology  Act, ,
2000. The petitioner seeks liber(y (o address the other issues raised in the wri(

::;£[taft::nsseTnartaht:[¥arTmheor:::::t:Sfir:#:a::i::a::t°hfisquseec8t::::::::Ti:gt::b
chi`lling  effect on free  speech. Vndous petitioiiers have  already placed a few
such  instances  on  record  in  the  instant  proceedings.  These  submissions,
however,  are  limited to the issue of uficonstitutionality of the  section from  a
reading of its bare provisions.
Restrictions uncle; Secti,{,.n 66-A are vagye, .general asul elastic
.      2.`  Th6,  issue   of  vagueness   rendering   a   statute   unconstittitional   wias     °   .'

considered  by  this  Hon'bl6  Court  in  A.A..j{o.v  v    L7,i,I.c;#  o/ J7Idj.cz;.. (1982)  1

tsh:ia2w7]w:rAe¥a::::gse:e::t°;n¥h:::s:£ect,erhT;n±nu8d¥D:`c?.t'::crtft:-eo::::e::I:°£i£:
impossibility   of  ±`i:/,i-iiifig   9   definition   wit.h   Trit.h€-,maticaL  precision  cannot
either justiLfy  the  use  of vague  expressions  or  the  total  failure  to  frame.,any
definition   a(   all  which  can  furnish,   by  its   incllLsiveness   at  least,   a  safe
guideline `for  understandin-g  the  meaning   of  the  expressions  used  by  the
le81s\a,"re...  The  requirement  that  crimes  must  be  defined  with  appropriate
defilniteness  is  regarded as  a fundamental concept in criminal law  and must
now be  regarded as a pervading theme of our Constitution since the dec.islon
in Maneka Gandhi v.  Union Of India, (1978)  '}i  SCC 248 .. (1978) 2 SCR 621.
The underlying principle is that every person i6 entitled to be informed as to
what the State commands or forbids  and that the life and liberty of a person
canno( be piit in peri.I on an ambiguity . . . "

3.  In  S!c!fe  a/M.A  v.  Bcz/deo  Prosczd,  AIR  1961   SC  293,  this  Hon'ble`
Court has  held  that  Sections  4  and  4-A of the  Central  Provinces  and  Berar

:I:o°rnddsasn£C:sSsT:::c£:°Tn £%:.:Tdit::S ;Shit:£ (::t:`£:L[°:£f :bee ;u°trdu:8::ntdha::    f
category,   the  result  of  such  an  infirmity   is  that  the  Act  has  left  to  the
unguided  and  unfettered  discretion  of the  authority  concerned  to  treat  any
citizeni  as   a   gofjnda,   and   in   holding   si)   has   declared   the   Act   to   be
unconstitutional  due  to  the  serious  nature  of the  infirmities  in.the  operative
sections   (i.e.   Seclioiis  4  alid  4..A)  of  the  Ac`,I.   This  Hoii.ble  Coui-I  in   K.A.
Abbc!s   v.   U7tz.oH   o/  /"cJ!.cz,   (1970)   2   SCC   780   :   AIR   1971   SC   481   has   in

passing observed that "it `^anriot be said as an  absolu[e princ`iple  that no  law
will be  cor{sidered bad for sheer vagueness. There  is  ample  authority for the
propositiorl  that a law affecting fundamental rights may be so considered."

4..  In  the  United  States  any  criminal  statue  which  lacks  cia(i(y  or  is
uncertain  is  held`to  be  void  on grounds  of vagueness  as  it offends  the  Due    h
Process Clause.  "...  vagueness may  be from uncertainty in regard to persons



=ft,    t  ,¢¥T¥%``                             7,.-

SCC Online Web Edition, Copyright © 2019
Page 45          Wednesday, March 20, 2019
Printed For: LIBRARIAN JR.
SCC Online Web Edition: http://www.scconline.com
Tmueprint" source:   Supreme Court Cases

SI-IREYA SINGIIAL v.  UNION 0F INDIA 45

ONLINE

rue Prin

Summary of Arguments /coi7fdJ
IV. Mr Prashant Bhushan and Mr Pranav Sachdeva,:Ad-vJcat'es for the petjtjoner /co»rd. /

within the scope of the act ...  or in regard to the applicable tests to ascertain
guilt."  [Mz{sser v.  Ufcifo,  333  US  95,  97  (1948)]. A  statue  limiting  the right to
free  speech  and  expression  if  found  to  be  vague  would  be  declared  void.
Wz.„Jgrs  `v.  Ivew  york,   333   US   507   (1948).   "Vagueness   may   invalidate   a
criminal  law  for  either  of  two  independent  reasons.  Firs(,  it  may  fail  (o
provide  the  kind  of notice  that  will  enable  ordinary  people  .to  understand

b¥::|fnfudctd][:cEr£Ei:::s;seencfoo:g;itenT,?y[cafou[.tfhoogn;z:.a#grfle,veesT5e2n7COuu5az:

C
(

(1999)I  "It  is  a basic principle  of due proc`ess  that an enactment is  void  for
vagueness  if  its  prohibitions   are  not  clearly  defined.  Vague  laws  offend
several  important values.  First,  because  we  assume  that  man is  free  to  steer
between lawful and unlawful conduct, we insist that laws` give the person of
ordinary intelligence a reasonabLe' opporiupit`y to lquow what is prohibited, so

;fir:tvi%:ngTfita;tar:::::ds£::::d,Vfaf8fiJtra3,_,.ann:ya::i::±±?I:at±onrnyac;:::r?eym:2::
is to be prevented, laws -.must provide explic`it s(alidards;  for those who  apply

..,,. i..`     .        .     them.    A    vague    law    imperniissibly    delega,t€s    f'asii`.[>tiiicy    matters    to'-          .       polic.emen,  judges,-di-..d  juries  for.resolution  orL  'an  ad  hoc  and  subjective

d.#]S££rsd',Wb{:?:E:ataet::nfi]netreda:`t8vear:u°efs:;bti#e¥a%nj:I:jig:;]omnfnsaet:s?tj::P;]r:aats£°:i

basic., First  Amendment  freedoms,"  it  "operates  to  iiihibit  the  exercise  of
[those]  freedoms." Uncertain meanings inevitably lead citizens to "  `steer far
•wider of the  unlawful  zone'...  than  if the  boundaries  of the  forbidden  areas

were clearly marked." [Grcry#ed v. Ci.ry o/Roc¢/ord, 408 US  104 (1972).]
5.  In  Light  of  law  laid.  down  above  it  is  s.ubmitted  that  the  expressions

used..  in  ..Section   `66-A   -   "grossly    offensiv`e",`   "menacing    charac.ter",
"annoyance",  "inconvenience",  "danger",  "obstruction",  "insult",  "injury",

``  ,  "enmity",  "hatred",  or  "ill  will"  -  are  vague,  elastic  and  general.  In  the
absence  of any  precise definition,  limitation or clarification  as  to  the  extent

I  .and  the  scope  of  each  of  the  expressions,  it  is  impossibl..  for  a  man  of

i,   + ,,., +   t-`     /:_    reasonable   intelligence   to.  precisely   ascertain   What.,conduct   is   prohib'ited
under Section 66-A.

6. The grievance herein is not uncertainty about the common meaning of
these  words  but  as  to  the  clear  determinatictn  of what  conduct  is  covered
under each of these expressions given the ge`neral nature` of these expressions.
It  is  the  legislature'§  failure  to  distinguish  between  innocent  conduct  and

g     con.duct which is  sought to bc pcnaliscd undcL. this clause that is sought to bc
remedied.  The dictionary definition of each of the expressions  gives  them  a
far  and  wide  reac'h  which  necessitates  that  the  statute   should  limit  their
applicability  by  defining  clear  and precise  stan.dards  of conduct.  Given  that
the standard. of certainty ought to I)e the higher:I in a criminal statute, Sect,ion
66r.A  `should   be   declared   void   as   it   does   not`  pro.vi`de   precise   and   clear

A.    definitions for each of the expressions.
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7. Somethiiig that might be "grossly offensive" to one person need not be    a
so  to  another  person,  similarly  what  might  cause  annoyance  to  one  person
iieed not affect another person in the same way. The conduct specified herein
depends entirely on each complainant's sensitivity. This further buttresses the
argument  that the expressions  used  in  the  clause  are  vague  and ambiguous.
Further, the statute fails to specify on whose sensi(ivity the violation depends
- whether the sensitivity of the Judge or jury, (he sensitivity of the arresting    b
officer, or the sensitivity of a hypothetical reasonable man.

8.  It  is  true  that  most  of these  expressions  have  also .been  used  in  the
Penal   Code,  however,  .it  is   submitted  that  the   IPC   unlike   Section  66-A
provides  greater  specificity  to  each  of  these  expressions  by  ,limitiEig  their
scope by prescribing clear standards by which the prohibited col|duct is to be
delerm;Fed..For ¢.g.  Section  124-A which is the offence relatir.g  t`o  f,edition,     c.
i{ ``seeks r.iJ p'enalise any action that "attempts to br`ing into hatred or corateinp{,  .

:,:i::ecxi;eise8°s:oant:6s#£ats°.:hxact]rteedg]3#f;[Cat::nn;''a:I:ditit[i!omn;:;a::tis;,,§rgt:a::tLha:-""
`)

oi.ii.:.i  whc~£i' the  saine!`is direc(ed `.t.owards the Govemm;tnt i3s`ia-D'itsl`Led  by  law"    .".'i'
that it is considered an offence.                                                                                               .       ,f.   z...

9.  Section  1.5`3iA  IPC  deals  with  "promoting  enmity  between  different  ' d

groups on grounds of religion, race, place of birth, residence, language, etc.,
and  doing  acts  prejudicial  to  maintenance  of harmony".  For  any  act  to  be
regarded  as  an offence  under  this  section,  the  act  must  necessarily  promote
``feelings  of enmity,  hatred  or  ill  will"  and  the  additional  qualification  that

Limits  the  applicability  of  the  section  is  that,  the  enmity,  hatred  or  ill  will
should be between "different religious, racial, laiiguage or regional,g,roups o`r    e
ca'stes  oi-  communities"  and  only  on  grounds  of "of religion, face,  place  of
birth,  residence,  laiiguage,  caste  or  community".  Lastly,  Section  2f}8  IPC
which  deals.  with   nuisance,  prescribes   that   a  person  is  guilty   of  public
iiuisance `if an act causes "annoyaiice to the public" only to the extent that it
interferes with a person's right to enjoy histher private property or any public
right.  It  is  submitted  that  in  each  of.the  above  sectionr.  of IPC  a  concrete     f
harm  requirement  is  prescribed.  Further  the  expressions  such  as  "hatred",
"enmity",  "annoyance"  are  defined  by  w±io  are  the  persons  affected  and

reaction  or  sensibilities  of  the   affecLed  persons;   it  is   submitted  that  (his
removes any kind of uncertainty or ambiguity.

10.   Se'ction   66-A(cz)  is  patently  illegal   on   grounds  of.  vagl.eness   as  no
specific  intent is prescribed,  it simply  seeks  to penalise  any  information  that    9
is  "grossly  o£`fensive"  or  has  a  "menacing  character".  The  requirement  of
meiis  rea  to  do  a prohibited  act  is  iiecessary  in  all  criminal  statutes  aiid  the
same is abseiit in clause (cz) of Section 66-A. For e.g. under this sub-section a
friend   playing   a   prank   simply   in  jest   which   as   per   the   complainaiit's  r
sensitivity   qtialifies   to   be   "grossly   offensive"   might   be   penalised.   It   is
submitted  that  right  to  offend  is  a  basic  part  of  free  speech.  A  provision   tft
which  states  that  there  is  a right  to  free  speech provided  a person  does  liot
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cause  any  annoyaiice  to  any  other  person,  makes  th.e  right  to  free  speech
absolutely meaningless.

Restriction under Section 66-A falls outside the an.bit of Article 19(2)
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11.   It   is   submitted   that   any   restriction   to   freedom   of   speech   and
expressions  is  only  valid  if it  meets  the  touchstone  of Article  19(2).  Article
19(2)` lays  down  that  the  State  can  impose  reasonable  restrictions  on  the

b     exercise   of  right   provided   under  Article   19(1)(cz)   in   the   interest   of  the
sovereignty and integrity of India, the security of the State, friendly relations
with   foreign  States,  public  order,  decency  or  morality   or  in  relation  to

I contempt of coiirt, defamation or incitement to an offence.

12. 'This  Hon'ble Court in  numerous judgm`ents has  held  that  when  the
Constitr.lion provides  for a distinct category  of permissible  restrictions,  any

56     Law of the State which does not satisfy  the requirelriends  laid dow`!i im Article
19(`2) i§ uncoh;ti{utional. In Brrj Bfawsfacz„  v. Sfclfc o/Dc/fez., AIR  1950' SC  129
and.j€o"-esfo   Zlrfeappc!r  v.   Sfczfe  a/ Mc!drczs,  AIR   1950. SC   124  v:rh`ei.Sin  the':EL°c:I:t'i¥:+gfla::dv3[e]:tfit:n°9f(']S.eAC;i::i(e[)kcid°rfasth#:::n:::ja;.:.f#Eji:cS(;i::}:

Act,`.1949   respectively   were  cii*11enged.   This   Hon'ble-Court  .ire   both  the
d.`   above  cases  has  held  that  since  both  the  sections  impose  `ividcr 'restric{ions

ithen   the   restrictions    authorised   under   Section    19(2)   wcrc   held   to   bb

unconstitutional.
13.   See(ion  66-A   is   unconstitutional   as   the   restraints   placed  on   (he

freedom  of  speech  and  expression  are  far  excessive  than  the  restrictions
under Article  19(2). Section 66-A seeks to punish anyone w,ho by means of a

? -` . computer resource  or a communication  device sends  any ip,forma(ion that is
`<grossly  {offensive"   or   has   a   "menacing   character"   or   s.eeks   to   cause
"annoyal€ce  or  inconvenience"  causing  "danger,  obstruction,  insult,  injury,

criminal in(imidation, enmity, hatred or ill will".
14.  It  is -submitted  that  terms  such  as  "menacing  character",  causing

.   "annoyance", "inconvenience",  "obstruction" or `'ill will" ,cannot be taken to
`/      ineaii as  something  which results  in consequences  coun.tar .to  the, interest of

the  sovereignty  and  integrity  of  India,  the  security  of `the  State,  friendly
relations   With  foreign  States;  or  that  it   affects  public  order,  decency  or
morality;  or is  in relation to contempt of court, defamation or incitement to
an   offence.   Casual   conversation   may   be.  intended   to` "annoy"   or   cause
"inconvenience"; this might be light-hearted banter or the earnest expression

9`    of  personal   opiiiion  or  emotion.   But  unless   speech  presents   a  clear  and

present  danger  of some  serious  substantive  evil,  it  should  not  be  forbidden
nor penalised.

15.   Further,   it   is   submitted   that   there   is   a   difference   between   the
restrictions  enumerated  in  Section  66-A  and  that  which  is  enumerated  in
`Article  19(2). Iri serious or aggravated forms communication vyhich is grossly
offensive  or  causes  danger,  insult,  injury,  enmity  or  hatred  might  lead  to
coiisequences enumerated under Article  19(2).  However,  this  Hon'ble  Court
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is a statute relating to law and order, means the security of the Province, and,
therefore, "the security of the State" under Article  19(2) as it was prior to the
Constitution (First Amendment) Act,1951  has observed the follow`ing:

``The  Constitution  thus  requires  a  line  to  be  drawn  in  the  field  of

public  order  or tranquillity  marking off,  may be,  roughly,  the boundary    b
between those serious and aggravated forms of public disorder wlhich are
calculated to  endanger the -sicurity oj the  Stdt6 and the  relatively mii.or

`-   breaches  of  the  peace  of  a  purely  local  significance,  treating  for  this

i)urpose differences in degree as i`f they were differences ii. k.ind:'
Therefore,   the7.c  `being   a   significant   difference   in   de'gree   b.etween   the   .J
restric(ion  eT]uinerated  under  Section  66-A  and  Article   19(2),`it  cannot  bc    c
s'aid  that  the  restrictions  under  Section  66-A  can  be  cohstrued'i  to   mean
festri`cti6ns .under Article  19(2) ...- !T    .,,, ''`.t;?

16. Thwjr`l``.cr6..il" be  many  instances  where  say,  without breacfiin§  Pfroiic
orderd':;jr  defamiiig   anyone,  one  may  com.t.£ti£;'jicate  with  ano'thed  tw.'ith  ti`ie

::Spsi]?a]se£'sfenta¥L:£d°ena °o: :ap::_ill:i ,ao:ighptr:::p°tyaa%:es i::df n;SouJ:£s:8otfhae;?£jF] ,#te:::   a
is legitimately entitled (o seek. This section has the effect of making criminal
a   commuiiication   made   by   a   consumer   to   the   service   provider   or   a
manufacturer expressing his dissatisfaction with the product or the service; or
a communication made by  an irate ci(izen to a public official expres,sing his
dissatisfaction  over  the  current  state  of public  affairs.  Mere  intoleraT)ce  or
animosity- cannot be  the  basis  for  abridgment  of the constitutional  freedom    e
under Article  19(I )(cz).

17. Therefore, the petitioner respect.fully submits that Section 66-A of the
Information Technology Act, 2000 is unconstitutional.

V. Mr Sanjay Parikh, Advocate, for the petihoner,
PUCL in WP (Crl.) No.199/2013

1. The phrase  "freedom  of speech  and  expression" `cohtained  in  Article
19(1)(fl) has  been  given  a very  wide  interpretation  by  this  Hon'ble C{)urt in
several`judgments. The freedom of speech and expression includes "freedom
of propagation of ideas",  "right to circulate one's ideas, opinion and views",
•`right of citizens to speak, publish and express their views  as well as right of    g

people   to   read"   as   well   as   the   right  to   know   about   the   affairs   of  the
Government. Case law for the above proposition is given below:

(a)V.\de People's Union of Civil Liberlies v. Ur}ion. of India, Q")3) 4
SCC  399  in  pares  16,  24-27,  38-45.  In  para  44  (p.  440)  this  Hon'ble
Court has  given  a list of decisions  in which the  meanilig  to  the  phrase,
"freedom of speech and expression", has been giveli.
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2. Freedom of speech can be restricted only in the interest of the security
of the  State,  friendly relations  with  foreign  States, public  order,  decency  or
morality  or in relation to  contempt  of court, defamation or inci(ement  to an
offence.  [The  only  restriction  which  may  be  imposed  on  the  rights  of  an
individual  under  Article  19(1)(cz)  are  those  which  clause  (2)  of Article  19
permits and no other.] Case law for the above proposition is given below:

``..        ,4,

(.               C.I..-'J

(a) V.lde Sakal  Papers  (P)  Ltd. v. Union of India, (1962) 3 SCR 842
at pp. 857, 862, 863 and 868

``At p-  863

For, the scheme of Article  19 is to enumerate different .freedbms
separately and then to specify` the extent of restri.ctions tb which they
may  be  subjected  and  the  objects  for  securi.i]g  which  this  Could  be    .

~>    done.  A  citizen   is   entitled   to   enjoy   eat;h  end   eyery   one   of  the.

freedoms  together  and  clause  (1)  does  not.prefer  one  freedom  to     I
.    anotk`er..That-is the plain meaning of this clause.I( follows>.from i+iis
`` 'thn`i` 'the  Sta.t,e^ c`annot in_ake  a law which directly r6stricts ,One freedcLm

I    t.evG;.i  i.(.ir  ^`e`:uring`` the  better  enjoyment  of  another  freedoln.  Au  t{!t:, .
.greater  reason,  therefore,  for  holding  that  the  State  cannot  direct`ly
restrict  oiie  freedom  by  placing  an  otherwise. permissible  restriction
on another freedom."

``At p. 868

To  repeat,  the  only  restrictions  which  may  be  imposed  on  the
rights of an individual under Article  19(1)(fl) are those  which clause
(2) of Article 19 permits and no other"`(-;fei;;;-;;'-;ir-niEo;-;ici;ilLibertiesv.Ui.ionofli.dia,(2Ow)4S€C

399 at p. 438, para 39
"So legislative competence  to interfere  with a fundamental righ(.\

guaranteed   under  Article   19(1)(cz)   is   lilnited   as   provided   under
Article 19(2)."

`  3.  Tci`bling  a.  challenge  withiii  the  exceptions  contained  under  Article

19(2) it must be established:
.   (ci} Impugned  legal  provision  must  have  proximate  and  reafoHable

nexus;

(b) The connection should be immedi'ate, real and rational;
(c.)  Impugned  legal  provision  has  to  be  clear,  unambiguou§  and  not

Vague;

(d)  The  expression  contained  in  the  impugned  provision  must  itself
constitute an offence.

Case law. I`or the above proposition is given below:

(a) V.ide  Kam;sh;ar  Prasad-v.  State  of Bihar,`1962 Sapp (3) SCR
369  at pp.  371,  373,  374,  378,  380  till  385.  The question coiisidered  by
tliis Holl'ble Court was whetller Rule 4-A as far as  il.lays an embargo on
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any form of demonstration could be sustained as falling wiithin the scope    a
of Articles  19(2)  and (3).  Reliance  was placed on the judgment in Swpf.,
Ccmfrcz/  PrJ.so#  v.  Jiczm  A4cmofoczr  fofoj.cz,   [(1960)  2  SCR  821]   and  after
acknowledging the connection has to be intimate, real and rational it was
observed:

¢.At pp.  383-84

Th; ;hreat to  public order should therefore arise from the nature    b
of the demonstration prohibited. No doubt, if the rule were so franed
as  to  single  out  those  types ,of  demonstrationJwhich  were  likely  to      ,

„ lead to a disturbance of public tranquillity or vihich wotlld fall under
the other limiting criteria specified in Article 19(2) the valid,try of the-,,-,- 'rule  c.ould  have-beer., ,stts[;ined. The  vice  Of the` rrile,  in cur ;pirnion,:

Consists in this that it lays a ban`on e`Je?`y type of demomstratioit-be     c
•          the   same  howe`r'€ir  innocent  and  however  incapable   of  causing   a:

;,    \b_reach-of   publ:,c   {ra,11.quillity`  and  -does  `rxpt   Fonftne\ _it_:elf.` Lo`;  thcJseTT-
`     forl'ns of de".oii_sii.a[ic:I;.wh..ich might lead to thqt result."  -i

(b)  V.1de  Supt„   Central  Prison  `v:  Ram  ManohcLi.  .Ijohia,  T:(1960)  2    rd
`  SCR  821,  at  pp.  826-,  827,  830,  832-36]  Section  3 .of the, U`.P.  Special

Powers Act,  I 932 was under challetige in !hi:;\ case,. After referring  to  the     d
judgment  of the  Federal  Court  in A.  v.  Vcz,§£/r£'c.,Jcz, AIR  1950  FC  67,  this
Hon'ble  Court  observed  that,  "the  decision  in  our  view  lays  down  the
correct test. The limitation imposed in the interest of public order to be a
reasonable restriction, is one which should have a proximate connection
or   nexus   with  public   order.   But   not   far-fetched,   or  hypothetical   or
problematic  or  too  remote  in  the  chain  of.its  relation  to  public  order."    e
That is  why it has been  submitted that the phrase  itself in  an impugned
provision. should  constitute  the  offence.  For  example,  the  expression,"annoyance",  should  result  in  the  incitement  of  an  offence  or  public

disorder.
Finally while exaininjng lhe impugned provision, this Hon'ble Court

very  clearly  laid  down  the  test  (o  bring  in  an expression  within Article     f
19(2). It stated:

"At pp. 836-37

We  shal.I  now  test  the  impugned  section,  having  regard  to  the
aforesaid  prirlciples.  Have  the  acts  prohibited  under  Sectioi.  3  any
proximate   coimeclion   will.   public   safety   or   tranquiii{y..'   We   ha\'e
already analysed the pro\iisioi.s of Section  3  of the Act.  In ai. attempt
to  indicate  its  wide  sweep,  we  poir`.ted  out  that  any  ii.stigation  by
word  or  visible  representation  I.ot  lo  pay  or  defer  paywienl  of  any
exaction  or  ev{J,n   comraclual  dues   lo  Gover}unenl,   aulho{ity\or  a
landowner   is    made  'an   offerice.    Even   innocuous   .speebhes    are
p_rohibite_d. by  tlireci[  of  punishment.  There  i`s  no  proximttte  or  even     h
foreseeable corineclloi. I)elween  such instigatilol. and the public  order
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sought  to  be  protected  under  this  section.  We  cannot  accept  the
argumem of the learned Advocate General that instigation of a single
individual not  to  pay  tax or dues  is  a  spark which  may  in  the long

run ignite  a revolutionary movement destroying public  order. We can
only   say   that  fundamental   rights   cannot  I)e   controlled   on.  such
hypothetical   and   imaginary   considerations.   It   is   said   that   in   a
democratic set-up there is no scope for agitational approach and that
if a  law  is  bad  the  only  course  is  to  get  it  modifiled  by  democ.ratic
proc`ess   and   that  any   instigation   lo   break  the   law   is   in  itself  a
disturbanc`e  of  the  public   order`   If  thi.s   argument  without  obvious
limitations  be   accepted,   i{  would destroy  .the   right  to  freedom   of

•   speech which is the very founda[[on of democratic way of life.  Unless

`inere ,is   a   p,roximate  iprmdction  dretween  the   instiga{:Ion` and  `the
p.ub_lic  orde-r: the  restriciibn,  in our.view,.is`neither red;onable.?-tor is
il  in  the  i7gterest  of  public  order.-  In  this  view,  we  inust  strike  dowl.

--    Section  3:of  the+ Ac.+.  r'1s  itrfringing  the  fundamental  right  -guai:anteed

under Article  I 9'; i )(a:) of the Cqnstitution:'

In  support  of .the  abo`,'e  finding.,  reliance-was  also..?laced  on  another
Constitution  Bench  judg'ment,   Cfe;:yzfczm¢m  Rczo  v.  S/crrc  o/ M.P,   (1950
SCR 759 at 756). In this case, this Hon'ble Court also held that the entire
section being. void as infringing Article  19(.I )(¢). of the Constitution must
be struck down as the doctrine of severability is inapplicable-to enable
the Court to affirm the validity of a part and reject the rest.

(c) Vide S.  Rangarajan v. P.  Jagjivan Ram, (1989) 2 SCC  S74 (at p.
586)  (paras  21,  41,.45  and  53).  In para 45  this  Hon'ble  Court  observed
that  the  anticipated  danger  should  not  be  remote,  conjectural  or  far-
fetched  and  that  it  should  have  a  proximate  and  direct  nexus  with  the
expression.   Thereafter,   it   was`   obser.ved   that   "in   other-  words,   the
expression    should    be    inseparably    locked    up    with    the    action,
contemplated like the equivalent of,  `spark in a powder keg'." In para 51
this  Hon'ble  Court  emphasised  that,  "freedom  of expression  cannot  be
suppre,ssed on account of threats of demonstration and violence and` that
is the obligatory duty of the  State to protect the freedom of `exp.re'ssion".
While concluding, the Court further stated in para 53., content {;f Articles
19(1)(cI) and 19(2), was summarised ill para 53.

4. Merely because  the iiilcriiel lias  a wider I.each uiid speed ill publishiiig
information  and  also  implication,  the  conteiit  of Article  19(1)(cz)  cannot  be

•diluted. The restriction  has  to  fulfll  the parameters under Article  19(2).  Case

law for the above proposition is given below:`(a) V.Tde  rail;istiy  of lirB`  Govt.  of India v.  Cricket Assn.  of Bengal,

(1995)  2  SCC   161   at  pp.   195,  208,  213,  226,  228.   In  this  case,  this
Hon'ble  Court was considering  what telecasting  means  and what  are  its
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legal dimensions  and consequences. After coiisidering the judgments on    a
Article 19, in para 37 the following question was posed:

"The next question  whit.h  is  required .to be answ6red,  is whether

there  is  any  di-stinction between th-e freedbin bf the `print media,  that
of  the   electroriic   media   such   as   radio   arid`  `telivisidl.`  and   if  so,
vihether it net.essita[es more restrictions on the latter media."

There  is  a  detailed  discussion  on  Eric  Brandt's' book  titled,  Bn;;dcqs/I.»g    A
Lew"   as   well   as   the  judgment  of  the   US   Supreme  C`ourt  in  Red  Lz.o#
Bnoadeczsfj.ng case, 395 US 367. In para 43 the law on freedc}m of Speech and
expression  'under   Article    19(1)(cz)    as    restricted   by   Article    19(2)    was
summarised. It was ajso held that (vide pqra 4\5). burden is on th`e authority to
justify. the   restriction.   The   qucstion`  whit-h   was   posed   in   para   37   was
answered in para 78, where the` Court slated`'tha'L (at p.  227): a

"Btit   to   contend   that   ori.   ;hal   a€=count   the   restrictions   to   be--

imposed  on  the  right under Aqgivcle.`I|9(1)(a)  should be  in  additiol. to
those   permissible   under   ALrttrl8.']st'2}r`dp¢  d`lctated   by  the   use   of

{}i,',bli,;  resources   in  the  bcs.:.   -iinterests   of` ihe,   sot.iety  at  laiTg€J,  }S   to
inisconceive both the t:cintem of th.e freedom of speech and expression
and the  probleins  pos€d by the  eleinem ofp`b{;):.;\c  prope;ty in,  and  the     d
alleged  scarcity of,  the frequencies as well as by the  wider reach of

the media.  If the right to freedom of speech and expression includes
the   right  to   disseminate   informatiol.  to   as  wide  a  section  of  the
population as  is possible, the  access which enables  the right to be  so
exercised is also an ii.tegral I)art of the said right. The wider range of
circ.ulation  of  iiiformation  .or  i..i `gie.a{er  iinpact  cannot  restrict  the    e
cot.tent  of  the  right  nor  can  il  j`Ofstify  its  denial..The  .virtues  of  the  `
electroxpit:   media   car;nol,   become   its   ?nemies`  `It   may   warrant   a
greate;  regulation  over  licensing  and `rontrQi  and  vigilance  on  the-content of the programme  telecdrst. Hov.vevier,. this cont-rol can only be

exercised within  the fram:ework  of Anlcle  19(2)  and  the  di,ctates -of
public    interests.   To    plead   for   other    grounds    is    to    plead   for    f
uncoi.stitutionalmeasures."

5.  By  a gpneial  or  vague  provision  the  right  of speech  and  expression\
cannot be  curtailed.  Section  66-A  is  general  and  vague,  thereforeg  arbitrary
and uureasonable, and violative of Articles 14 and 21  of the Constitution. The
basic priiiciple t)I legal jurisprudence  is  Lhal a  lflw is  void for vagueiiess  if its

prohibitions  are  not  clearly  defined.  Such  laws  result  in  unfairness  and  are
attendant with dangers of arbitrary  and discrimiiiatory  applications.  Case law
in support of the above proposition is given below:

+    (a) vide Kartar Singh v. istote Of Purljab, (+994) 3 SCC  569  at p. 644

(para 112) and p. 648 (para 130).

6. The intelligible differentia between the medium and ot-print/broadcast,     A
real  life  speech  and  speech  on  the  internet,  is  that  speech  on  the  internet
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a     travels   faster.  There  is  how\ever  no  rational  nexus  between  creating  new
categories   of  criminal   offences   and   any   permissible   aim   sought   to   be
achieved  under  Article  19(2).  This  is  especially  noticeable  in  the  case  of
Section  66-A, rather than other offences  such as  cyber terrorism or hacking
as covered under the Information Technology Act, 2000.

(a) Ministry of 1&8, Govt. of India v. Cricket Assn. of Bengal, (+995)
2 SCC  161  at  195.

7. ,Section  66-A  is  also  bad  in  law  inasmuch  as  it  mixes  up  minor  and
major offences and does not contain any differentiation between the penalties
for  them.   It  iiicludes,   "cri,minal   intimidation:'   arid,   "annoyance"  both  as
bundled  together  within  it  and  violat`es  the  principles  of  proportionality.
Similar offences  already.exist under the Perial Code,  1860 which applies  to

C,     o!tline   content   equally.   These`  offences  have   definitions   and   ingredients

Providing  adequate notice. This is not sb \fn  the Ca`se of See-t'ion 66-A which
merely contai-hs phr.aces. Hence,  this  also |ca¢s to a mixing up of major and
mino'r  offences,  in  a  bundle  of Phrdsesngnder  Section  66-A  leadihg  to  the
same  penal  consequences.  In  suppoi£  ?1` die  above  proposition,  case 'law  is
cited below:

(a) Vide  Om  Kvimar  v.  Uni.on  of  Ii.dia,  (2001)  2  SCC,  386  ..  2000
Supp (4) SCR 693]

"On  account  of a chapter  on Fundamental  Rights  in  Part  Ill  of

our Constitution right  from  1950,  Indian courts  did not suffer from
the  disability  similar  to  the  one  experienced  by  English  courts  for
declaring    as    uncoristitutiona]    Legislation    on    the    principles    of
proportionality  or  reading  them  in  a  manner  consistent  with  the

`     charter of rights.  Ever since  1950, the  priiiciple  of "proportionality"
•``    .i   Lhas indeed been applied vigorously to legislative (and administrative)

action   in   India.   While   dealing   with   the  'validity   of   legisla(ion
infringing  fundamental freedoms enum8rated in Article  19(1) of the
Constitution  of India-suj`h  as  freedom  of speech  and  expression,
freedom  to  assemble  peacefully,  freedom  to  form  associations  aiid
unions...."

8.  International covenants  to. which India is  a party  such  as  ICCPR have
been interpreted with respect to the access on the internet. Specific reference
is  made  to  the  summary  of recommc.ndations  of  the  Report  of the  Special
Rapporteur  on  the  Promotion  and  Protection  of  the  Right  to  Freedom  of
Opinion and Expression, dated 6-5-2011, which are quoted at length:

•`The Special Rapporteur believes that the internet is L`ne of the most

powerful  instruments  of the  2`1st  century  for  increasing  t,ransparency  in
the  conduct  of the  powerful,  access  to  information,  and  for  facilitating
active  ci(i7.en  participation  in  building  democra(ic  socictics.  Indeed,  the
rec.ent  wave  of demo"strfltittiis  in  countries  across  the  Middle  East  and
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North African region has shown the key role that.ithe illtemet can play in    a
mobilising  the population to call for justice, equality,  accountability  and
better respect for human rights. As such, facilitating access to the internet
for all  individuals,  with  as  little  restriction to online content as possible,
should be a priority for all States."

I  9. The expressions which have been used in Section, 66-A have not been

defined.    This    can   be    compared    with    Section    66,  where    the    terms    b
"dishonestly" and "fraudulently" have been defined and given thein the same

meaning  'as  provided  in IPC.  In Sections 66-8,  66-C,  66-D,  66-E,  66-F,  67,
67LA and 67-8 the offence for which punishment has been prbvided has been

ieefiinaec?;gHc°hwareavcetre'r,i:nnsoeyc:£n°cne,:f;£iv:::ene£?r:;:]£::r:`;,9br:tsi[cyt]o°n¥e£:Ss£:]e,:
etcT.`-!iLav€  not, been  defined`  'Thes€  e'*pressious  are  absoTuteiy  vague  aiid`ar6     a
subjected   to.  different   interpretations.   Nolie   I,i   `i,.!t€~ge   expressions   can `be'
extended  to   the   logical   conclusion  inaiq,ly  -jL' £~t   all  ipforp?tion  which   is

grossly  offensive or has menacing character wiij  I ' ;:::ii `i-`i`q`use incitement of an
Offence  or, public  di:c.rdc,r.  I+.  is  only  by  ima.9;L-T`f.?I.jns  arid  subjective  inputs .
that`a  nexus  will  have  to  be  established  witli  the  exceptions  contained  in .
Attic.Ic   19(?,).   What   can   cause   annoyance   lo   a   person   may   not   cause
annoyaiice to another; the subject-matter which is alleged to cause annoyapc,e
can  be  totally  innocuous.  It  can  also  be  meaningful  and  objectionJable.  But
Article   19(1)(cz)  does  not  allow  the  distant,  imaginative  interpretations  to
bring  an  expression  within  Article  19(2).  It  is  for  this  reasoll  that  Section
66-A violates Article  19(1)(cz). It is no( permishiBie to bring in the definitions     e

given in dii`fercnt IPC offences for upholding Section.66=A.

VI,`Mr _Gopal Sanhararrarayanan and Mr Renjith Marar, Adivocates,
for the petitioner, Anoop M.K. in WP (Crl.) No. 19612014

The challenge
1. This petition impugns Sections 66-A, 69-A and 80 of the IT Act, 2000

as  well  as  Section  118(cZ)  of the  Kerala  Police  Act,  2011.  Two  FIRs  dated
25-1-2014  and  13-6-2014 Were  registered  against  the  petitioner for  separate
instances  of. using  social  media  as  an  activist  platform.  The  petitioner  has
been arested separately in connection with both FIRs.
Propositions

2. (J) Section 66-A violates Articles  19,14 aiid 21  of the Constitutioii.

(//) Section 69-A violates Articles  14 and  19 of the Constitution.
(//J)  Section  80  violates  Article  21   of  tile  Constitution  and  derogates

froprt the safeguards offered by Section 41-A Crpc`.

(JT0 Section 118(Of) of the Kerala Police Act I.acks.legislative competeiice
and is  also vii)lalivc ofAnic.les  14  and 21  of thj Constitiition.
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VI. Mr  Gopal  Sankaranarayanan  and  Mr  Reutith  Mj3rdr,.Advocates,  for the  petitioner
(co'itd.)

/

a`     I. The validity of section 66-A, IT Act

3.  Section  66-A  is  not  traceable  to  any.of  the  grounds  laid  down  in
Article  19(2):

3.1. If the law is not traceable to the grounds under Article  19(2), theii it
falls foul of Article  19(1)(cz). (See Note  1]

3.2.  Decency  is  based  on  "current  standards  of behaviour or propriety"
(See Note 2)

3.3. Public order is in any case an exclusive State  subject being Entry I,
List  11  of  Schedule  VII.  If the  provision  is  sought  to  be  justified  on  this
ground, then it is void for competence. (See Note 2)

ONLINE

3.4.  The  Onus  is  hence  on  the, respondent  to  sfrow  arty  other ground  to
`  d     which the legislation is traceable.

`  4®  Without  prejudice,   Section   66-A  'imposes  `re§trictions:th;i  ire  no(
reasonable:  (See Not,e 2) r  ` .

4.1. The thr;shold is lo.w,,§pbjec(ive and ul.i:de+q'L1€(i:'    ` ,

4.2. The punishm:'4r{ is disproportionate.
4;3®, If  the  same .provisions  were  applied  to  (he  Jion-online  media,  the

consequl\ences would be egregious. (See Note 5)    .
5.   Sectiorj   66-A   is   over   broad   and   endows   uncanalised   powers   of

determination  on  the  authorised  police  officer,  thereby  violating Article  14.
(See Note 3)

6.  Section  66-A creates  a penal  offence  with.Qq.t the  ingredients  of 77!e7ts
recz,  thereby-breaching  Article  21.  This  provision  also  makes  no  distinction
between those who maliciously offend and those. u;ho iin`ocently do so.  (See
Mithu v. State, of p.unjab, (1993) 2 SCC Z]7)                                   `.  _
11. The validity of Section 69-A, lT Act

7. As  far as  Section  69-A is  concerned,  it impinges  not ol`ily the owner/
;.  f      author's  right  to `speech  and  expression  but  al.so  the  right  to  information  of

users   under   Article    19(1)(cz)   is   deprived   When   access   is   taken   away.
Particularly  in  the  context  of foreign  sites  and  websites,  owners/authors  of
such content may not be particularly concerned about the block. (See Note 6)

8. Section 69-A `endows rincanalised powers on the Central Government
which violates Article  14:  (See Note 3)

8.1.  "Salisfied"  thal il  is  ..iiec.essary"  is  eiilii.cly  siibjeclive  and leaves  the
determination.  solely  to  the  Central  Government  or  its   authorised  officer
without an objective standard.

8.2.  There is  a comple(e departure  from  (he principles  of natural justice
as    the    blocking    direction    follows    immediately    upon    the    subjective
satisfac(i`on  of  the  officer  without  ally  notice  or  advertence  to  the  author/
uploader oi-the content.  (See Srczre o/MczcJrczs v.  VG. Row,1952 SCR 597)

e
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(contd.)

9.  Section  69-A merely reproduces the  grounds in Article  19(2)  without
providing guidance regarding their interpretation or applicati6n:

9.1.  The  grounds  uiider Article  19(2)  are  the  basis  for justifying  a  law
that   infringes   free   speech.   The   same   cannot   also   be   a   parameter   for
determining  the  grounds  for blocking  without  some  objective  parameters  or \
guidelines that clarify exactly the scope of fccwrz.ty` o//fee S/cz/e, pwbJz.c ordc`r,     a
frierl.dly relations with States, eta.

9.2. These terns are not exhaustive or interpreted by settled enumeration.
When the. occasion arises, the judiciary is regularly called upon to adjudicate
their me,aning .

9.3.,.It   is   Payliamcnt's   essential   function   to   p'rovid¢;. guidance  `.to   the
exe"tive on t.nc -manner-of their intorprctatioii. T`his  iiiclude§  se-ttiT`g down  a
jegi`s^`iagive  policy ,in  sufficient  clearness  (lacking  iri  S`ed.tid.n  -69-!`AJ,  c;.r` laying    . 9+I?.
do`wnastandardtobefollowed(alsolacking).                                  .``  ,.  ,              L      .            '

.. 9.,4. The  .`reaso'nableness" test uLider Article  19(2) is whGity jt``,st sight of,
with Parliament presuming that di`? arbitrary and uncanal]Sed exercise of such    .   ;  ;
determiiiation    by    an    authorised    officer   would 'be,    for    some    reason,    a
reasonable.

9.5.  If  the  same  provision  were  applied  to  (he  non-onlihe  media,  the
consequences would again be egregious. (See Note 5)

10.  As  far  as  online  transactions  are  concerned,  a  separate  argument
_ 7  +`.under Article  19(1)(g) may  also be  canvassed by  those  whf; iiin  online  trades

and businesses.

Ill. The validity of Section 80, I.T Act
11. There has been a subs(antial e`Jolution on the law  governing  arrest in

the country., ,which has involved Reports of the Law Commission, Guidelines
of thisLHon'ble Court and Amendments to Crpc. Parliament.-has lost sight of
all these facts in enacting the present provision. (See No(e 4)

12. The power of arrest and search is gratuitously endowed without any
safeguards  as  is  available  in the  Code  of Criminal Procediire,  1973.  In  fact,
Crpc is explicitly referred to c.oi.irtesy the non obstante clause.

13.  The  procedure  is  not  just,  fair  and  reasonable  ai]d  hence  violates
AL.licle 21.

e

14.  The  provision  is  inconsistent  with  the  Guidelines  laid  down  by  this
Hon'ble Courl in /ogi./idcr Kw/#czr v. SJcifc o/ U.P., (1994) 4 SCC  260.

15. Anomalies are likely with different laws for differeht media.

IV. The vdidity of Section I l8(d), Kerala Police Act
16.  The  Kerala  State  I.egislature  lacked  the  legislative  competence  to    A

enacl Section  118(cJ) as it is covered by Eiitries 31  aiid 93 of List I.
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(co,itd. )                                                                                                                            `                                     I

a             17. In  any  event,  the  field  is  occupied by  the Central  legislation,  the  IT

Act, where Section 66-A came into effect on 27-10-2009 via Amendment Act
10 of 2009. The Kerala Police Act came into effect on 27-4-2011.

18.  Without  prejudice,  the  section  must  either  be  read  down  or  the
offending  portilons  severed.  See  State  Of  Karnataka  v.  Ranganathc.  Reddy,

a      (1977)4SCC471  [7-T]]
19. The provision creates a penal offence without the ingredients of mc7!S

I    rec!, thereby breaching Articles  19 and 21.

V Scope of Article 19(2)

Must be traced to tl.e grounds in Article 19(2)
` c             sO. Sdkal papers rp) Ltd. v.  Uiiion. of India, (1962,) 3 `SCR 842 (S"]ud8e

I      Bench)    _    Regulatirig   land    prescribing    tl`ie    number    of   page.s    apd
•   _  advectisements   in  a  newspaper  on  the  -grounds  df  welfare  c;f` the` public

->J          -

rejected as no"raceable to Article 1 9'(2).                                                            j
`'    `.     `.ct|.I.`Bennett   C.Qlelnan`  &   Co.  v.   Union   of  India,-(i.:.`±)..:,  Sac  788

.(5-.Judge Bench) -()bject of newspaper restrictions had nothing`tb do with
d     availability  of  newsprint  or  foreign  exchange.   H6'nce,  restrictions  outside

Article  19(2).

22.  Supt.,  Cen[i.al  Prison  v.  Rain  Manohar  Lohia,  (1960)  2  SCR  821
(5-Judge Bench) -Section 3 of the U.P. Special Powers Act proscribed even
innocuous  speeches  and held not to be justified under "public order"  and in
any case not reasonable.

e  .  Mustbe reasonable
I 23.. Sfczfe o/Mczdrczb' v.  VG. jiow,1952 SCR 597  (5=Judge Beiich) -The

Criminal haw Amendment Act of Madras allowed the provincial Government
to unilaterally declare any association as unlawful and declare as such in the
Gazette.  The  challenge  succeeded  as  uureasonable  in its  resdaint of Ar{icl.e
19(1)(c.)  La.s  it  excluded judicial  enquiry,  d!.d "of cominw"i.cczrc  ro `ftig  fl#gcfcd

pczrty to enable a representation and did not provide a time-limit.      :
24.  Vz.re7!drc!  v.  SfczJc7  o/ Pw"/.czb,  1958  SCR  308  (5-Judge  Bench) -  No

time-limit  fo'r  the  operation  of the  order nor  for representation  to  the  State
Government  makes   S.ection  3  of  the  .Punjab  Special  Powers  (Press)  Act
uureasoiiable.

25.  SfczfLp  o/M.P  \J.  BczJCJeo  Prczscrd,  (1961)  1   SCR  970  -Definition  of
"goonda" is over broad and unguided, and hence unreasonable in its restraint

of Articles  19( I )(cJ) and (e) of the Constitution.
26.  Kishan  Chand  Arora  v.  Commr.  of  Police,  (1961)  3  SCR  135  -

Licences  for  eating  houses  endowed  the  Commissioner  with  uureasonable
powers which the majority held was invalid as violating Section  19(1)(g)`.

2]. Dwarka Prasad  Lakshmi  Narain v.  State  of U.P.,1954 SCR 8j03 ~
Power  over  liceilces  uiider  the  U.P.  Coal  Control  Oi.der  wet.e  held  to  be
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uureasonable  and  violating  Article  19(1)(g)  cvc#  ffeowgfe  rcczfo"s`wcre  fo  bc
recorded in writing.

Y/. On Decency and Public Order
28. Ramesh Yeshwant Prabhoo v. Prabhakar Kashinalh  Kunte, (\996) \

SCC   130   -   Section   123(3)   of  the   Representation   of  the   People   Act
challenged  as  violating Article  19(1)(cz)  as  it prohibited  seeking  of votes  on    b
the ground of religion.

"28.  The expression  `in the interests  of' u'sed'iii clause (2)  of Article.13 .indicates   a  wide   amplitude  of  the  permissible \law   which  can  be

ehac'ted to prqvide for reasonable restrictions .on the.e.¥ercise 'ofihis right
•     under   one   of  `tlie   heads   specified   thereip,  .iri   conforinity.   with   the

#.:o#:in:fAE"fla=kifgiis:=:'iS,Peooiffiee&n#if3`E#`c
i:e%cr:;i;:I:::n:t§:1::]niye:re:s::si;eft':::i:lil:esat::[i+:i:r:a:!e]o:|j:i:::i:Tn:cnas¥a[::j¥:Oy*fS:tr::   d
subject to  the provisions of. the  statute,  the  words  `decency  or morality'
do not require a narrow or pedantic meaning  to be given to these words.
The dictionary meaning of `decency' is  `correct and tasteful standards of
behaviour  as  generally  accepted;  conformity  with  current  standards  of
beha`'ii7ur or propriety;  avoidance of obscenity;  and the requirements .of
c,drecS:.beha:i€.oirr.   (The   oxf ord   Encyclopabdic`   Ei.glish-Dictionc£Iy).,    €
`conformity  to  the,  prevailing  standards  of propriety,  morality,  modesty,

ctc.:  and the quality of being decent' (Co/Jj.#s E#gzi.Jfe Dic/I.o#czry)
29. Thus, the ordiiiary dictionary ineaning .of `decei.cy' iridicates that

the ac.tion  in.ust be, in coiiform.ity with the  (urrent standards of behaviour
o;   p`Ifopr±ety,    elc:    Ii.   ri    see;lar   polity,   the    reqtliremen[-  of   correc+.
behaviour or propriety is that an appeal for votes should not be made on
the  ground  of the  candidate's  religion which  by  itself is  no  index of the
suitalJili[y   of  a   candidate  for  membership   of  the   House.  In  Knuller
(Publishing,   Printing    and   Promo.lions)   Ltd.'  v.   Director   of   Public
Proscc`wJJ.o"a,  (1972)   2  All  ER   898,   the  mea.ning .of  `indecency'  was
indical,ed .is under:  (All ER p. 905)

`...  Indecency  is  not  confined  to  sexual  indecency;  indeed  it  is    a

difficult  to  find  any  limit  short  of  saying  that .it  includes  anything
which an ordinary decent mall or woman would flnd to be shocking,
disgusting and revolting .... '
Thus,  seeking  votes  at  an  election  on the  ground of the candidate's

religion in a secular State. is  against the norms of decency  and` proprit?ty    A
Or Lhc  society."
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29. Rev.  Srainislaus v. State of M.P., (1977) 1  SCC 677  (S-]nd8e Bench)
-  Constitutionality  of  the  M.P.   and  Orissa  Acts  was  challenged  on  the

ground   that   legislatures   lack   the   legislative   competence   to   enact   such
provisions  as  they  relate  to  matters  of religion  falling  wi(him  the  residuary
Entry 97 of List I.

•`24.  The  expression  "public  order"  is  of wide  connotation.  It  must

have the connotation which it is  meant to provide as the very  first Entry
in List  11.  It has  been held by  this  Court  in Romcsfa  7lfoappczr v.  S/czfc a/
Mfldrtzf,  1950  SCR  594,  that  `public  order'  is  ap  expression  of  wide
connota(ion  and  signifies' state  of tranquillity  which rirevails  among  the
members of a political society as a result of internal regulati.on§ enforced
by the Government which they h`ave established.     .,A     i

25.  Reference  may  also be  lnade  to  the  de`Cis;ion  ih J3&mji./`c}/'h4odz.  v.

fr'£'i;oif,:;rp;,,--i::i5.7nsg::a8ni::dwbh;rAr:;ie::Ta::s2::q:::`tct::sr:liful€ti.oi:
is;e*pr.`.':ssly  in.ade subject to public order,.morality and riealth, ar.-d {hat^     ` .  `.

+

.`it .ca!.mo.£-be predicated that freedom  of religion can have n6 beatmg
• whatever on the maintenance .of public` brder or that a law creating an

offelice relatiiig to religion cannot under ally circumstances be said 'to
have be?n eliacted in the interests of public order.'
It  has  been  held  that  these  twio  articles  in  terms  contemplate  that
restrictions may be imposed on the rights guaranteed by them in the
interests  of  public  order.  Reference  may  as  well  be  made  to  the
decision  in Arz{H  GftofA  v.  L9fczJe  a/ W.B.,  (1970)  1  SCC  98,  where  it
has  been  held'that  if a  thing  disturbs  the  current  of the  life  of the
community,   and   does   not  merely   affect   an`  individual,   it   would
amount  to  disturbance  of  the  public  order.  Thus.,  if  an  attempt  is
in;de  to raise communal  passions, e.g.  on th'e  ground  that someolie
has  been  `forcibly'  converted  to  another  religion,  it  would,, in  all
probability,  give  rise  to  an  apprehension  of a  breach  of the  public
ol:der,    afflJcting    the    community    at   large.    rAc    I.mp«g.necz   Ac/f.
therefore, fall within the  purview  of Ei.try  1  of List 11  of the  Seventh
Schedule  as they are meant to avoid disturbances  to the  public cirder
by  prohibiting  conversion from  one  religion', to`drhother  in  a  maimer
repreher.sible  to  tha  consciel.ce  of the  community. The two Ac;ts  do
not  provide  for  the  regulation  of religion  and.we  do  not  find,any
juslificatioii for the argument that they fall uiider Entry 97 of List I of
the Seventh Schedule."

V7/. Uitcana]ised power I `
30.   Dc//g!.   £czws   Ac/   ca!fe,   AIR    1951    SC   332   (7-Judge   Bench)   --

Empowering  the  Central  Govemmeiit to extend Part A  State  laws  to Part C
States with any modification as it deems fit

(Kaiiia, C.I., Mahajan, Mukherjea, JJ's opinions)
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31. S/aJc a/W.B.  v. Aj.wJczrA/I. Sarkczr,1952 SCR 284 (7-Judge Bench) -
Discretion given to the State Government to direct a case or Class of cases to
be tried by the Special Court.

(Fazl Ali, Mahajan, Mukherjea, Aiyar and Dose; JJ. in Majbrity)
32. AI.r J"dz.a v. IVcrgcsfe MeJcrzcz, (1981) 4 SCC 335 -Retirement age of

air hos\tesses to be extended at the will of the Mana'ging Director

(Paras  115-20)
33. District Registrar & Collector v. Canara Bank, (2005y 1. SCC 496 -

Amended Section`73 of the A.P. Stamp Act permits inspection and seizure of
documents which may even be in private custody.

• (Paras 54. 57-58)

34. S&brc!mani.o„  Swiriy v  £{8/,,  (2014) 8 `Sec 682  (5-Jndge, Benc':i.) -
The validity of secticp_ 6-A of the DSPE Ac'L                            ,   iL;!

(Paras 46 and4.9)                                                                     I   '"
~                     .,     .``

V7fi'.  iTh.e a.vj.._.!Ijt.ion of the arrest safeguards i.
A. 'rhe l77th Report of i,he lrf ew commission                   :.'.`:.

b,

35.    Section    41.-A    in    its    prescm    form    carnc    into    being    on    the     d
recommendations  of the  177th  Report-of the Law Commission submitted in
December 2001. Repeatedly, the Report seeks to maintain a balance between
individual liberty and societal order while.e.xploring the manner in which the
police  exercises  the  power  of  arrest,  provisions  of which  ape  contained  in
Chapter V of the Code.

36.   The   Law   Commission   .at   pp.   33-38   discussed   the   well-settled    e
propositions enunciated by iniL= Hon.ble Court in /ogz.nder K%mczr v.  S/czfc a/
U.P..  (1994) 4  SCC  260 which referred to the recommendations of the  Zlrfez.rd
Report  of  the  National  Police  Commission  (1980)  at Pa.rae  12  and 20  tlnd
incorporated them as directions to be followed in all cases of arrest.

37.  The  Commission  then  considers  at  pp.  38-41  the  decision  in  D.K.
Bczsw v. S/czfg a/W.B., (1997)  1  SCC 416 where further directions are given to     f
ensure  transparency  and  accountability  wheii  arrests  are  carried  out.  These
directi,ons  and  the  consequences  of their  non-observaiice  are  laid  d.u`wn  at
paras 34 to .39 of the judgment.

IVo/e.-For   the   purposes   of   the`  present   case,   the   directions   in
Jogz.HdcJr  Kitm"r  wotild  be  more  relevan(  as  it  concerns  the  criteria  for
arrest, while D.K.  Bcz`?w deals with the circumstances once the decision to    9
arrest has been taken [A'la Miranda].
38.    I(iterestiiigly,    the    Commissioii    iioles    that   .Sectioh    41-A    was

recommeiided  as  an insertion by the earlier  152nd and  154th  Reports of the -
Law   Commission   in   1994,   which   sought   to   give   the   /ogz.#der   Kw7#czr
directions a statutory flavour.

39.   The   Commission   invites   detailed   comments  Lfrom   pr`actitioiiers,     n
academics,  police  officers  and other experts  before  considering  the  flaws  in
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a     Section 41  and the  lack of safeguards  therein.  Specifically  at pp.  92  and  93

the Commission questions the silence in the statute with regard to safeguards
against arbitrary exercise of arrest powers by the police.

40.  In  pursuance  of its  recommendations,  the  Cominission  appends  as
Annexure  I  (pp.  130-46)  a  Draft  Crpc  Amendment  Act  which  inter  alia

a     Por04Vid£:  for an amended Section 41  and the insertion of new  Sections  41-A

-a

e8. The amendments to Crpc -2008 and 2010

41.' Although the 177th Report was submitted to the Government in 2001,
it  was  not  until   7th  January  2009   that  the  Code  of  Criminal  Procedure
(Amendment,)  Act,. 2008  (Act  5  of 2009)  was  passed,  inter  alia,  amending
Secti6n' 41  and.inserting new S?ctions 41-A, 41-8, 41-C and 41-D..,   "

.  '  42.  Not`.19ng  the+eafter,  the  G~ovemrpent .passed `the  Code  of Criminal
Procedure {Amendmedr ` Act, 2010 (Act 41  of 2010) which amended Section
41  to  add  the requiremcrii t±iaL ~a police  officer would record ine ieas`ons  for
wo/   making   an   all.crst`  ?a   `.;'eil.   ALso,    Section   41-A   was    amelided   by
substituting  "shall" I.oi  ``iii]y", .thereby. making the issue of 'notice mandatory
wjiere an arrest was not being made under Section 41(1 )(b).

43.   Pursuant   to   this,   the' police,`headqua.rters   in   the   various   Sta(e
Governments  have  issued directives  to  its  personnel  in compliance  with  the
new  provisions.  This  includes  the  circulation  of  a  pro  forma  notice  under
Section 41 -A of the Code.
C. I ndicial interpretotion

44.  Being  of recent  vintage,  the  newly  inserted  sections  have  fallen  for
consideration before this Hon'ble Court only in January 2014:

44.1. Hcmcz Mz.£fer¢ v.  Sfci/c o/ U.P., (2014) 4 SCC  453:  While ruling that
the poviers under Article 226 Ought lo be exercised €xceptionaiiy in granting
pre-arrest  bail  in  Uttar Pradesh,  and  in  cautioning  that this  ought not  to  be
converted  into  the  hitherto  omitted  Section  438 jurisdiction,  the  concurring

/     judgment ofsikri, J. states as follows atpara 31:"3J.  The  purposes  for which  the provisions.  of anticipatory  bail  are

made  are  quite  obvious.  One  of  the  purposes  of the  arrest  is  that  the
1

accu.sed  should  be  available  to  the  investigating  machinery  for  ftyrther
investigation and questioning  whenever he  is required., Another purpose
is   that  the   trial   should  not  be  jeopardized   and  for.this  purpose  the
restrictiolis   on    the    movemeTits    of   the    acc`ised    are    necessary.    The

genuineness  of the  alleged  need  for police  custody  has  to  be  examined
aiid  it  must bc  balaliccd  against  the  duty  of courts  to uphold the  dignity
of  every   man   and   to   vigilantly   guard   the  `right   to   liberty   without
jeopardizing the State objective of maintenance of law and order."

In  addition,  there  are  (wo  earlier `decisi'ons  which  have  a  bearing  on  the

A   '`.exercise of discretion by the police officer as  to whether an arrest should be
made.
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44.2.  Siddharam  Satlingappa  Mhetre v.  State  of Maharashtra, (2;011) i
SCC  694:  In describing irrational arrests  as  a violation of human rights, the
Court suggested certain other avenues of averting arrest at paras  115-18:

"JJ5.  In Jogi7ider Kztmc!r cczfe  a three-Judge Bench of this Court has

referred to the 3rd Report of the National Police Commission, iri which it

:£empeon;i:rn::£:tsttha::::I:tft£:c¥£eesftsobuyrctehseopf°;:Ci±pnt±[onndi:::n:i::ceeib
`The Report suggested that, by  and large,  nearly  60%  of the arrests  were
either unnecessary  or unjustified  and  that  such  unjustified ipolice  action,
accounted for 43.2% of the expenditure of the jails.

//6..Personal  liberty  is  a  very  prcc,ittus  fundamental  right  and  it
should  be 'curtai'led  only  when  it  become.i  imperative  according  to  thb
peculiar facts aiid circuins{ances of the case.       :  `

-Ill.  In-c-ase,  the  State_,c>ons:.d€rs  fH.fa following  suggestions  in.proper..

perspective  then  perhaps  it, rriLt.y  net  be `?Le(e:sar`,i  to  curtai.I  the  personal`libe.ray  of  the  ac.cused` in  a  r{L;i:,ti;€    I r{+.rtlner.  Th,6se  suggestions.are  only

illustr,£ti-`;i?  and  not exhausti`.'e ..... `.`'.

acc}]s)edp%oeecs"nhoetaccocoup`ee,!a::J#tttnhtthheej#,:\:esst{t::,:i,%`ga:.gde°n?c::;%heennot,:,eyd
the accused be arrested.

(2)  Seiz.e  either  the  passport  or  such  other  related  documents,
such  as,  the  title  deeds  of  properties  or  the  fixed  deposit  receipts/
share certif ilcates of the accused.

(3) Direct the accused i,a execL!te 1?rinds.    ,`(i) Th: a:c;s-ed-;;; i-e -di;e;;:d to irrn;sh sureties of a nuinber

of persons which  according  to  the prose,cution are  necessary in view
of the facts Of the particular case.

(5) The accused be directed to furnish undertaking tha:t he would
not visit the place where the witne;ses reside so that tile possibility of
tamp.ering  ?I e:Jidence  or ci`4herwise  influencing the  course  of justice     f
can be avoided.

(6)   Bank   accounts   be  frozen  for   small   duration   during   the
investigati{`!ri..

`   `jJ8.  In  case  the  arrest  is  imperative,  accordilig  to  the  facts  of  the

case,  in that  event,  the  arresting`  officer must  clearly  record  the  reasons

::rce`Btefoan::S:a°s[: sL]]:haecic;USE:db:::0::s`h]emp¥reas;:v]en tt:ea:aesset tiaery;c::tse]:    9
immedizltely,  the reasons be recorded in the case diary  immediately  after
the  arrest  is  made  without  loss  of  any  time. so  that  the .court  has  an

I     opportunity  to  properly  consider the  case  for grant  or refusal  of bail  in
the light of reasons recorded by the arresting officer."   .
44.3.  £cz/I./cz  K#mar[.  v.  L?/cz/e  a/ U..P.,  (2014)  2  SCC  1 :  While  considering     h

whether   registration   of   FIRs    in   cognizable    cases  -is    compulsory,    the
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a     Constitution Bench dealt with the argument that compulsory registration will

lead to compulsory arrest in the following manner:
"/06. Another stimulating argument raised in support of preliminary

inquiry is that mandatory registration of FIRs will lead to arbitrary arrest,
which will directly be in contravention of Article 21  of the Constitutioii.

`b

C
i

`..

J07.  While  registration  of FIR  is  mandatory,  arrest  of the  accused
immediately  on  registration  of  FIR   is  not  at  all  mandatory.   In  fact,
registration  of  FIR  and  arrest  of  an  accused  person  are  two  entirely
different   concepts   under  the   law,   and   there   are   several   safeguards
available  against arrest.  Moreover,. it is  also Pertinent to mention that an
accused person also has a right to  apply  for  `anticipatory bail' under the
provisions,of Sec(ion 438 of the Code if the conditions mentioned thereili.
are satisfied. Thus, ip appropriate cases,. he can avoid.the arrest under that
provision by Obtaining an g=r>qer from the court.`

this,Jc°o8ii:tisasal£:I:C£:=#:s:C:ta:n#oaL!i:f#ed#h"empaor]£V;es{:'::#:.:
manrier. Some important observations are reproduced as under:

"20 ....  No  arrest  can  be  made  in  a  rout,ine  manner  on  a  mere

allegation  of commission  of  an  offence  made  against  a  person.  It
would be prudeiit for a police officer in  the interest of protection of
the constitutional rights of a citizen  and perhaps  in his own interest
that  no  alTest   should  be  made  without  a  reasonable  satisfaction
reached after some inve.stigation as to the genuineness and bona fides
of  a  complaint   and   a  .reasonable   belief  both   a;   (o   the   person's
complicity  and  even..so  as  to  the:tieed`to  effect. arrest.  Deiiying  a

_  person of.his liberty is a serious matter. The recommendations of the
Police Commission merely reflect the constitutional concomitants of
the  fundamental  right  to  personal  liberty  and  freedom.  A  person  is
not  liable  to  arrest  merely  on  the  suspicion  of  complicity  in  an
offence. There must be  sorie  reasonable justification  in the opinion
of the  officer  effecting  the  arrest  that  such  arrest  is  necessary  and
justified.  Except in heinous offences,  an  arrest  must be  avoided if a
police officer issues notice to person to attend the Station House and
not to leave the Station without permission would do.".
JO9.  The  registration  of FIR  under  Section  154  of  the  Code  and

arrest  ol` an  accused  person  uiide.r  Section  41  are  two  enlirely  different
things.  It  is  not  correct  to  say  that just  because  FIR  is  registered,  the
accused person can be arrested immediate`ly.I It is the imaginary fear that
`merely  because FIR  has  been  registered,  it would require  arrest of the

1  This had eahier been the view of the 7-Judge Allahabad High Court Full Bench in Amartzwtm. v.
A               Sftzl€ a/ U.P., 2005 Cri LJ 755 at paras 18-20 after following the judgment in /og!.nder Kzimar.

This  Full  Bench  decision  was  cippro`/'ed  and  followed  by  this  Hon'ble  Co`irt  in  /,a/  Kczm/cndrc7
Pratap Sirigh v. State of U.P. , (20Or)) 4 Sac 4?5] .
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accused and thereby leading to loss of his reputation' and it should not be
allowed by this Court to hold that registration of FIR is no( mandatory to
avoid  such  inconvenience  to  some  persons.   rfec  remecfy  JI.`c,T  j.n  sJrz.cfly
enforcing the safeguards availabl;e against arbitrary arrests made by the
police  and not in allowing the police to avoid mandatory registrat{oi. of
FIR when the inf ormation discloses commissiol. of a cognizable offence:'      b

D. Narrowing the scope of Section 41

45. The cog"i.zczbi./i.fy of an offence aiid the iiced to arrest the perpetrator
'of that offence  are essentially  twio  sides. of the  same coin   Th: reasons  why

certain offences are categorised as cognizable jr. so inat the police officer may
incapacitate  the  offender  i\through  arrest)  from  either  continuing  (o  offe.nd
(`rec,idivism),-.Cau'sing   the   disappearance   of  e`riden€ey  the   in{imidation   of
witnesses or flight from justice.

ONLINE

True Prim

`     46.   Cog"!.zczb!./!.ty   has   little   to   do   wi}[h  rfi-:ip   t-i+L,SFitum   of   Punishment

prescribed  by .the  Code.  An  appositeL illus8.i.£Lft``:,i .;:,  available  in  the  foqu  of
Chapters XX and XXI of the JPC dealing with ulfen{.`cs concerning mariage
anii'  cn|elty..by   husband   and   kin.   While   Sectioii`$   494   to   497   prescribe     c/

puiiishments .c.f  between  5  and  10  years,  they  are  all  non-cognizable  and
bailable.`However,  Section  66-A  of  the  IT  Act  prescribes  only   a  3-year
punishm`ent, but is cognizable.

47. The discretion of the police officer under Section 41  must therefore
be   infused   with   the   relcvam   considerations    for   cognizability   i.e.    the
likelihood  Qf recidivism,  the  unlikelihood  of  seci}ring  his  presence  and  to
prevent him from tampering with evidence or influen.ce witriesses.  It is these ,

` factors .that cc>ntinue to be the bulwark of bail jurisprudence, thereby offering

integrity to the criminal justice process.  However,  it is  Section 41 (1 )(Z))(I.I.)(b)
I,  .alone that offers avenues of abuse with its over broad wording -"for proper

ineve[:ig:eti°nto°fihee:ef:eun[::=e¥tn[:::t:isstsoudbt-a:`Z:i:::±So:`;tt:orpn:etseedv:r¥°owf[yd:'
accused would find themsclvcs  incarcerated for collateral purposes, with the
onus on the police officer in question merely  to parrot the phrase - `.arrest
required for proper investigation of the case".<

48.   Such   an   interpretation   would   also   encourage   Section   41   being
invoked  in  very  few  cases,  with  the  softer option  peddled by  Section  41-A    g
being given priority.
E. The UK experience

49.  Due  to  concerns  ab.'_tut  the  prosecution  'of  offellces  under  Section
127{1)(~~.)  of the  Malicious  Communication Act,  2003,  following  Cfeczmbers
v.   DPP,   (2012)   1   WLR   1833   the   CPS   issued   "interim   guidelines   on
prosecuting cases involving comln`inications  sent  vii` social media".
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a     IX. The lT Act-Contrast with the real world

Impugned provision Real World Illustration

Section 66-A, IT Act

e

.    ` .-.-  `      `f    `

(7.) A  writes  a  particularly  passionate  letter  to  his
sweetheart    8    and    posts    it    to    her    address.
Unfortunately,  B's  father  C  opens  the  envelope
and  reads  the  letter.  Unsuaprisingly,  he  is  grossly
offended   by   it.   A   is   arrested   forthwith   on   a
complaint by C and upon conviction; sentenced (o
3 years `in prison. ,

:?

(;'z.) Cdfididate  D  h;s  been piqued'by  his  rival  E's
stranglehold   over   a   parti.6ular.: consti(v.?Ilfy.   In
order to miak.e iriroads  at the coming elections, he

;;it::;::tn:8Sn[tfh¥,:y#oa;]:;i:s`:::¥pa:i:::::£tt£±ees;i:e::
`and up6n conviction-I.aces .3 .years in jail.

(j.I.j.)  A  compaiiy  F  has  a`stall  at  the  tra.dc  l`air  to
which   it   seeks   to   attract   visitors.   It  distiil)utes
unsolicited   letters   at  houses   across   New   Deini
iiiviting   residents   to   visit   the   trade   fair,   but
pi.ovides a wrong sender's address. O-n a resident's
complaint, the Managing Director of F is  arrested
and faces 3 years in prison.

Section 69-A. IT Act (j.). J,,   an   Event   Manager   for   ati   international
concert  buys   television  airtime  to  ,advertise  the
grand show  to be held the following' weekend.  K,
the  Minister  for Youth Affairs .who  has  for  long
despised J, gives  instructions .to Prasar Bharati  to

:La:Cakp¥:rardevsep:±nsseemaenndt;:ual:e:Pinu%eeLSL;Fees.S*°W

(I.I.)  M,   a  respected  political   commentator  is   to
have the book launch of his new work on human
rights  violalioJis  in  (hc Gaza Strip.  IV,  the  Minister
for   External   Affairs   directs   the   publishers   to
iinme.diately  stop printing  and has all copies c>f the
book   coiifiscated   claiming   that   it   would   affect
friendly    relations    with    Israel.    A4    goes    into
depression and commits suicide.
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X. Select list of blocked links in '2012

[Source: The Centre for Internet and Society, Bangalore]
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The above analysis has been cross-posted/quoted in the following places:

i     .1. LiveMint (4-9-2012,)
2 . The Hindu (26-8-2;0+2,)

3 . Wall Street Jouri2al (2S-8-2012)

4.  /ecfo  2  (25-8-2012)

5 . China Post (2S-8-2012)
9      6.`The  Hindu (24-8-2;OL2,)

7. Ll.}.eMI.;3J  (24-8-2012)

8.  G/oZJczJ VoJ.ces (24-8-2012,)

9. Rcwfers (24-8-2012)

10\  Outlook (23-8-201'2)

11. Firs{Post.India (2,3-8-2;Q\2,)
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12 . IBN Live (23-8-2012)

13 . News  Click (23-8-201Z)

14 . Medianama (23-8-201Z)
J5. RAF/LA (23-8-2012)

16. CIOL (23-8-2012)

ONLINE

True Prin

XI. The proclaimed aim of the IT Amendment Act, 2008
-Objects and Reasons Of the I`T `(Amendmerii) A.ct, 2008

'5-0. The Information Technology Act was enacted in the year 2000' with a          [\

view`to`give a fil)ip to the growth of electronic based {Falisactioris,+ to prt`;vide
I.legal    recogiiition    for    e-corLi.in.erce    3rj.d    e-transactions,    to`   .facilitate    e-     d

govemanfe,.`to prevent computer based crimes  and ensure  security .p¥agtices. ,.
and  pr;ocedurc,I   !n'  the., context   of   widest   possible   -hs¢ `.of   infoi,matic`ri`.€
techno!Qey``'.wori.(jwide.                                                                                                       ~   ;,   'yt`i    .i.

51. With proliferation of information techTI{+,i{>gy enabled services gu-'ch ;s
e-governance, e-commerce  ar.d e-transactions; data security,. data.privacy and
implementation   of   security   practices   and   procedures   relating   to   these
applications of electronic communicatioiis have assumed greater importarice
and  they  required  harmonisatioii  with  the  provisions  of  the  Information
Technology Act.  Further, protection of Critical  Information Infrastructure is
pivotal  to  national  security,  economy,  public  health  and  safety,  thus,  it  had
become neicessary to declare such infrastructure as protected system, so as to .  e
restrict unauthorised access.

52. Further, a rapid increase in the use of computer and internet has given
rise  to  new  forms  of crimes  like,  sending  offensive  emails  and  mtiltimedia
messages,  child  pomograr,hy,  cyber  terrorism,  publishing  sexually  explicit
materials  in electronic  form,  video voyeurism, breach of confidentiality.`and
leakage   ()'i  data   by   intermediary,   e-commerce   frauds   like   cheating   by     f  -
personatioh-commonly known  as phishing,  identity theft, frauds on oliline
auction  sites,  etc.  So,  penal  provisions  were  required~to.  be ,inclLided  in  the
Information Technology Act,  2000.  Also,  the  Act  n'ee-d6d  to be  technology-
neutral   to   provide   for  alternative   techhology   of  electronic   signature   for
bringing harmonisation with Model Law on Electronic Signatures adopted by
Uiiited Nations Commission on International Trade Law (UNCITRAL).

53.   Keeping  in  view   the  above,  the  Government  had  introduced  the
Iilformation Technology (Amendment) Bill, 2006 in the Lok Sabha on 15-12-
2006.    Both    Houses    of   Parliament    passed    the    Bill    on    23-12-2008.
Subsequently  the  Ihformatiolt  Technology  (Amendment) Act,  2008 received
the assent of president on 5-2-2009 an.d was notified in the Gazette of lndia.        n
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XII. Cyber crime units in India
54. The  2011  NASSCOM  Cyber Crime  Investigation Manual  lists  out the

major  cyber  crime  units  in  India  and  their  jurisdictions.  22  States  and  2
Union Territories are covered by this.

55. A  Notification of Kamataka State dated  13-9-2col  suggests  that the
designation of a particular office of the police is  notified under Section  2(f)
Crpc  as the cyber crime police station for offences uiider the IT Act in the
specified are as falling thereunder.
Briof supplementary submi,ssions
Section 66-A

56.  Is  not traceaple  to  the grounds2 underArticle  19(2),  and hence  falls
'''   ' ,   a     jf::tLjf]°cfat4of:i.C'C  J9/-7/(a/.  Public  order  is  a  State  subject3  and  can"  be  a_     .`,.

•.1.

57. i-s"n{"  res.sonable4 as the threshold is Swbjec#.v`;-¢„d w#dcfl#eds| 'a,Js it
creates--a ;ri.mJ.+¢*r`  offence;  as  it  is  based  on  the  fwz7jec/z.`Je`  b'c#f!.r!.vz.tyrrdf  1.25

dbillion p.eoi,tie:,  r! -is  7zo  me7is  re7cz  requirement;  offers  »o  scz/eg#cznds urilikc  the.   `

10   exceptio`ns   iri   Section   499   IPC;   and   carries   7!o  .pnocedwrtz/  pfoJ€cJI.;ir
unlike the complaint mechanism in Section 199 Cipc.

58.  Is  violative  of Arfz.c/c  J4  as  it  w„neJczfori¢b/}7  cJo`ssz.rfcs6  interhet  users

(about  150  million)  and their content from the non-internet with no rational
nexus  to  the  harm  to  be   caused   (presumably  defamation  and  hurting  of
sentiments). The punishment for internet users is 3 years and cognizable, while
for non-internet users is 2 years and non-cognizable: LTnder the present regime,

e    g:::ei:uattieo:; :e:pazatbeec::lit::::ns?:f::e:;Tnt:t:gi:egs Afro,;a;g:oi:T:s :c:i|.and
59.  Is   also  in   breach  of  ArJz'c/c   /4   as   it  is   over.broad   and  endovis

.     uncanalised powers7 of determination on the'autho.rised po,lice officer.
60.  Is  not being  abused irf  i(s exercise, but when  strictly  applied  by  the

police has egregious consequences.
Section 69-A

61. Is violative of Am.c/c J9/J/(cz/ as it merely reproduces the grounds of
Article   19(`2)  but  does` not  satisfy   the  reasonableness  requirement.   Mere

'  ..'.     recording.  of   reasons    in    writing    does    not    satisfy  ' the    reasonableness

thresho|d8.

9           2  Siikul  papers. (P)  Lld.  v.  Union  of lndla`  (\96).) 3  SCR 81+2.ul\d  l3eiirtell  colernan  and  co.  v.
Union Of India. (1972) 2 SCC 788

3  Entry  1, List 11, Schedule VII
4  Slate Of Medras v. V.G. Row. \952 SCRL 59]
5  State Of M.P. v. Baldeo Prasad. (+96\) \ SCR. 9]0
6  Ran'I Krishnu Dalmia v. S.R.  Tendolkar. 1959 SCR 279.. Subramanlan Syiam,v  v. CBI. (2014) 8

SCC 682

h           7  Sf¢re a/W.B.  v. Amw'ar AJJ. S¢wl-ar,1952 SCR 284  (Per Fazl Aii, Mahajan.  Mukherjea, Aiyar &-. Bose, JJ.); AJ.r //idjfl  -v'. Iverges/I 114ccrzcz,  (1981) 4 SCC 335;

8  Dwarha Prasad ljakshmi Narain v. Stale of U.P., \954 SCR 803
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Summary of Arguments
VI. Mr Gopel  Sankarana'rayamn and  Mr Reutith Mamr, Advocates, for the petitioner
(contd.)

62.  1s  ±r\ brez\ch  o£  Article  14  as  ±`  endows  uncanalised  and  unguided
powers  on the  Central  Government to  be  `.satisfied"  that it  is  "necessary  or
expedient"  to  block  a  site;  does  "of  o#er  #ofl.cc  or  commwr2!.ccifl.o#  to  the
owTrer  of the c,oTlteut., does not follow  the  principle  of audi  alteram partum
8Ind does not provide an avenue of appeal.

`     63.  Is  also  all  infringemelit  of Arr!.c/a   J4  as  it  wr!reaso7iczb/}7 'c/i;s!.pees     a
inteme.I  users  by  blocking  their  coiitent  while  non-internet  users  suffer  no
such coiisequences. In addition, Sections 95 and 96 Crpc lay down strict and
limited circumstances in which coi]ten( may be forfeited, and with a detailed
procedure of applying to the Specia;i Bench of the High Court for redress.
sl,ction 80 0

safe::i]dssafrco[:art±nf:i,,:e8£:`;::n:f°LAers't`.€;eosw::::I:k:Js::ti:np-sr:°4V[id:df°4rt:£
Crpc. Once again it br`o`,;id€f for unreasonable ciassification..^            .t     -

(

65. Is a throwbac,k to the past, rollip.g back. i:everal dec;des,qf progress in
arrest jurisprudence. Contrary to observations on safeguards in fcz/I.rcz Kw7"czrj.
v. SJaJe o/ U.P., (2014) 2 SCC  1  at paras  106-1/J'7'.

66.  Is  inconsistent  with  the  Guidelines  lai+I  down  in  /ogr.»der K«mor  v.
State Of U.P. , (1994) 4 SCC 260.

„ 67.  Due  to  concerns  about  the  prosecution  of  offences  under  Section
127(1)(cz)  of the  Malicious  Communication Act,  2003,  following  CAcmbers
v.   DPP,   (2012)   1   WLR   1833   the   CPS   issued   "interim   guidelines   on    e

pr.osecuting cases involving communications sent via social media".
Section 118(d), Kerala Poliee Act

68.  Is  void  under Article  254  as  it  is  a  provision  pursuant  to  Entry  1,
List Ill  of Schedule  VIE,  which  is  rc-pugnam  to  Section  66-A  of the  IT Act.
Section  66-A  came  into  effect  on  27-10-20cO  v-ia  Amendment  Act  10  of    f
2009. The Kerala Police Act came into effect on 27-4-2011  and has not been
grantL`d Prcsidcntial assent.9

69.  Is  without prejudice void,  as  the  Kerala State Legislature  lacked  the
legislative competence t(` enact the law because violations (o#c#ces) through
llle  lnedillill  (/}}L."#b`  o/ r`oj}i7}i4I/t/.c`ct/i.ot!)  are  covered  by  Elllries  31   uild  93  of
List I.

•70.  Without  prejudice,   the   seclioii   must   either  be  read  down   or  lhe

offending portions severed. [°

9  DecJjt  C/laMrJ v. S/a/c' c)/U.P,1959 Supp  (2) SCR 8

\0  State Of Karna[aka v, Ranganaiha Reddy, (\9]]) 4 SCC 4]\ at pa.ra.36
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I. On Freedom of Speech and Expression as contemplated under
Article 19(1)(a) read with Article 19(2) in the context

of Information Technology Act
1. The  first judgments  in  the  point of time  were judgmen(s  in Romcsh

bjruftdagp£:=t)V;ndsfar',;.8°fe/„f#aa„d::S',aje]:;°De?fe:,R(]9559o5)s[cic6°on5S;;t{€::st£:I:t:::

Bench judgment). These judgments were in the context of Article  19(2) as it
stood before the Constitution (First Amendment) Act,1951.

2.  On   18-6-1951,  the  Constitut,ion  (First  Amendment).  Act,   1951   was
brought  .in, .,amending  Article  19(2)  of  the  Constitution  of  India.  Bo{h` the

c     above< judgments  of ]!h? ConstitLition Bench  and  amendm-ent in Aftici?  19(2,)
was; fii`st` cofisidered by the High Court of Pa{na in the judgment in,A/R J954
Ptzf 2J4.,3` Ineore particiil.,edy in the context of the term ``in the interest-of' used
in the alhemied Article  19(2).

3.` In  the  said ju£`i,£meLi`„.  `Lhe  Patna  High  Court  (through  Das,  C.J.  who
i    th€`reafter delivered the judgment presiding over a Constitution Bench of this

d     Hon'ble  Court)  Considered  the judgment  of this  Hon'ble  Court  in  b.rc"e  o/
A4czdrcis v.  VG.  Row  (AIR  1952 SC  196) and quoted from the  said judgment
as under:

"It  is  important  in  this   ;ontext  to   bear  in   mii.d  that  the   test  of

reasonableness,    wherever    prescribed,    should   be    applied    to    each
ii.dividual   statute   impugi.ed,   and   no   abstract   standard   or   general
pattern,  of reasonableness  Can be  laid  dowl. as  applicable  to  all cases.
The.nature  of  the  right  alleged  to  have  been  infringed,  the  underlying
purpose  of the  restrictions  imposed,  the  extent  qnd  urgency  of  the  evi.I-§oirght  to-be  remedied  thereb;,  the  disproporli;n  of  th;e  imposition,  the

prevailing   conditions   at   the   time.,   should   all   enter   into   the   judicial
verdj.cr.   In   evaluating   such   elusive   factors   and   forming   their   own
conception of what i6 reasonable, in all t`h.e circumstances of a given case,
it is  inevitable  that the  social philosophy  and  the  scale  of values  of the
Judges  participating  in  the  decision  should  play  an  importailt part,' and
the. limit to their interference with legislative judgment in sue,h cases can
only be dictated by  their sense of responsibili(y and self-restraint and the
sobering reflection that the Constitution is meaiit not only  for people of
llieir  wtly  of  thinking  but  for  all,  aiid  that  the`  majority  of  lhc  elected
representatives  of the  people  have,  in  authorising  the  imposition  of the
restrictions, considered them to bc rcasonablc."4           (emphasis supplied)

\  Pp.1-\f2. Compilation Of Jndglii.onis, Vch. V`L

h          2 Pp.13-28.Coapilalionof Jud8menrs.Y?I.Y}_
3  Pp. 50-65. Compilatioll of Juclglrlelils.Vof.Vl

4  P. 60, Compilation Of Judglnenls,Vof. Vl
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VII. Mr Tushar Mehta, Additional Solicitor General, for the Union of India /co"rd.J

Hon?;[eA[t:::t a£:°VRe;::;,:IfLead, j#dTev:tss,:a,:eo/t°uPp: , C(°]ngsj9er;€Rby86t8;i   a
(Constitution  Beiich  judgment).   The  following   important  facets   emerged
from the said judgment:

(I.) This judgment pertained to a magazine as a medium;
(I.i.) This Hon'ble Court held that that term "in the interest of" would

apply to each phrase used in Article 19(2);
`   (i.J.I.)  This  Hon'ble  Court  rejected  the  argument  that  so  long  as  the

possibility  of the  law  being  applied  for  the  purposes  not  sanctioned by
the Constitution, cannot bc ruled out, the entire Law should be held to be
unconstitutional;

(I.v) Tn.iL:  IIon'ble  Court held that Seciittn` 295-A to be  constitutional
since it is mao*e  "7.7t  ffec  I.;tlLprL.6'f a/' public order.

5.   In  the  judgment  in   VIz:e7td7.c2   v.A.SJ`Li/e   o/  I?qu"jczb,   (1957   SCR   308)6

(Constitution Bench judgment),  i.his tHoii. bie Court considered  the  previous
judgments,  in the context of prir[t  j]i -,`,]ia.v;.s-a-vis Article  19(1)(cl).  Important
facets of l|Lje said judgment are as  ij.FTfier:

(i.)  In this  case  the  coiitentiL`n under Article  }9(1)(a)  arose  in case of  ' d
newspaper.ivhich was banned ill one State.

(i.I.) This Hon'.ble Court reiterated that the term "i.n /ftc I."Zeresf o/' are
words  of great  amplitude  and  are  much  wider  than  the  words  `./or  /he
wiczz.7z/c72&.73cc a/' used in Article  19(2) prior to the first amendment.

(i.7.i.) This Hon'ble Court, inter alia, has observed as under:
"It  cannot  be  overlooked  that  the  Press  is `a  mighty  institution    e

wielding  enormous  powers  which  are  expected  to  be  exercised  for
•.the,   protection    and   the    good   of   the   `people   but   wh5`ch,    may

conceivably  be   abused  and  exercised  for   anti-social  purposes  by
excitiiig the passions and prejudices of a section of the people against
another   section   and   thereby.   disturbing    the   public   order   and
tranquillity  or in  support of a poliey  which  may  be  of a subversive    f
char`ac\er. The powerful influence of the newspapers, for good or evil,
oll  the  minos   of  the  readers,   the  wide   sweep  of  their  reach.   the
m{)de.rn facilities for their swift circulation lo territories, distant and
near.  must all enter iim  the judicial verdict  and  the  reasonableness
of  the  res{ric{ions  imposed  ii.pon  the  Press  has  to  be  tes{ed  against
rfoz.f   Z)czc`kgrow7!d.   It   is   certainly   a   serious   encroachment   on   the     9
valuable and cherished right to freedom of speech and expression if a
newspaper is  prevented  from  publishing  its  own views or  the  views
of  its  correspondents  relating  to  or  concerning   what  may  be  the
bumlng topic of the  day.  Our social  ir..terest ordinarily  demands  the

5  PP. 66-]+, CoNIL)ilal.loii of Ju(lgmeriis.Vo+.V|                                                                                                                 . h

6  Pp. ] 5-95 . Compilation of Judgments , Vof. V I
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free  propagatiol.  and  ii.terchange  of  views  but .circumstances  may
arise   when   the   social   interest   in   public   order   may   require   a
reasonable  subordilration  of  the  social  interest  in  free  speech  and
expression  to  the  needs  of  our  social  interest  in  public  order.  Our
Constitution  recognises  this  necessi(y  and has  attempted  to  strike  a
balance between the two social interests. It permits the imposition of
reasonable  restrictions  on  the  freedom  of speech  and  expression  in
the interest of public order and on the freedom of carrying on trade
or business in the interest of the general public."7

(I.v) This Court again considered the width  and amplitude  of Article
19(2) in the }ndgmerit ±n Supt.q  Central  Prison .'v:Rar;Manohar Lohia,
(AIR  1960 SC 633)8. In the said judgment, the Hon'ble Court considered
its  earlier  views  'from  ,?oi#csrfe'  rfaappzzr `judgment  down  the  line.  The
salient features of -thisjt}dgment are as under:   'L-i   L  . .-~

+    `      (cz).`This  Hon'ble  Couritagalp -consideied  the  `amplittlde  "in  the  ~.--
-      interest of '. This  was a case ,ip W'h'ich an oral `speech, per se, was  the

medium.                                               `        .
'{£.)  This  Hon'ble  Court  constru.ed  all  phrases  used  in  Ar[ii4le.

19(2) and held that all the grounds  in`entioned therein card b.e brought
`  under  the  general  head  "public  order"  in  its .mt]st  colpprehensive

sense  though  ordinarily  they  are  intended  to  exclude  each  other.
Relevant parts of the judgments are as under:

"11.  But  in  India  under  Article  19(2)  this  wide  concept  Of
`public  order'  is  split  up  under  different  heads.  It  e;natoles  the

imposition of reason?ble restrictions on`the exercise of the right
to  freedom  of  speech  and  expressidn  in  the  interests  of  the

•     security of the state, friendly relations.with foreign states, public

order,  decency  or morality,  or  in  reLati-dn  to  c.ontemp(  bf cburt,
defamation   or   incitement    to    an    offence.` AJJ    ffte   gnow"cJs
mentioned thereil. cqn I)e I)rought under the geneT.a'l head  `public
order' I.#  i./£  mos/ c;mprfrfoeNs!.ve jcrisg.  But  the juxtaposition of
the different grounds iiidicates that,  though sometimes they  tend

I  to  overlap,  they  must  be  ordinarily  intended  to  exclude  each
other.  `Public order' is therefore  something which is demarcated

• ' from the others. In that limited sense, particularly in view of the

history of the amendment, iL can be postulated that `public order''
is synonynious wiLh public peiice, safely  and lranquillily.9

***

j8. The foregoing discussioll yields the following results:  (1)
`Public order' is synonymous with public safety .and tranquillity:

h         I  PP. 8S-86,Compilation of Judgmenls`V?+.V|
8  Pp, 96-\05. Compilariorl Of Judglnerl[s`Vol. Vl

9  P, \Or).. Compilation of Jiidgmenls.Vof, V[
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;tigi:f]:::cea:ie::entr:Sis:££::tr;doenr t;n::::i:§]  :;ehaecahveas[s ,°sfuc]fc£!    a
revolution, civil strife, war, affecting the security of the State; (2)
there   must   be   proximate   and   reasonable   nexus   between   the
speech and the public order; (3) Section,3, as `it iiow stands, does
not establish in most of the cases comprehended by  it,  any such
nexus;  (4)  there  is  a  conflict  of  decision  on  the  question  of    b
severability in the context of an offending ,provision the language
whereof  is  wide  enough  to  cover  restrictions  `both  within  and
without the limits of constitutionally permissible legisla(ion; one
.view is that it cannot be split rip if .there _is possibility of its being

applied  for purposes  1)c)i  sanct.ioned,by  the  Cans,titution  and  the'
orher  view is  that such a p-r6Vision  is  valid i'i.it  i's  severabLe in its     c

:#atj:no5je::sofj]e[::g¥:Lct:;£ct„::r]£¥[[,q[:{T::c:to¥StffrtouEo:£;;
permissible  legislation;  and  (5)  rfufi`.'7i+`,ivisions  of the section  are
so  inextricabl`v   mixed  up  that   i't   i :, a(]l  pQssibleJ  to.  apply   the

.doctrine ol` severability so as to eniit..1c us to apfirm the validity of
a Part of it and`reject the rest."10   :

6. The next. jnd8rner[\ .i.s Hamdard Dawakhana [Wakf], Lalkiran v. Union
o/J%d!.c} [¢960) 2 SCR 671]L[  which pertained to commercial advertisements  .
and  this  Hon'ble  Court  held  that  the  same  would  ,not  fall  under  Article
19(1)(cz)  of  the  Constitution.  This   was   a  case  of  what   is   known  ill  US
jurisprudence as "commercial speech".

i.. rFh= .next  ]nd8rnern  .is-Sakal   Papers   (P) Ltd.   v.   Union   Of.India,    e
I(1962) 3 SCR 842]12 which pertained to regulating the prices,of newspapers
!n relation to their pages and size and also to regulate the allocation of space
for  advertising  matters.  This  Hon'ble  Court  held  that  the  said  restriction
offends  freedom of speech  and  expression.  This  was  also  a case` where  this
'Hon'ble   Court   was   dealiiig   with   Article   19(1)(cz)   vis-a-via   print.  media,

iiamely, a newspaper.
8.  The  next  case  in  which  this  Hon'ble  Court  considered  the  scope  of

Articles  19(1)(cz)  and  19(2)  was  by  the  Constitution  Bench in K.A.  Abbc[f  v.
U7iz.o»  o/J7]dj.cz,  [(1970)  2  SCC  780]13.  In  this  case,  this  Hon'ble  Court  was
considering  the  question of validity of pre-censor;hip essentially  apart from
the  questioT]  of  obscenity  as  well   as  vagueT]ess  :`s  a  groiind  to  declare  the

provision invalid. The medium, in this case, was films.

LO  P. \04. Conxpilation Of Judgn.enls. Vo\. Vl

1\  P.  \88  o£  Ministry   Of  1&8.   Govt.  Of  India  v.  Cricket  Assn.   of  Bengal.  (1995)  2  SCC  161
(scparatcly tendered)

1.~  i. .1&9  oi  Ministry'of  1&8,   Govt.   Of  IIidia  v.  Cricket  Assn.`of  Bengal,  (199S)  2  SCC  161      h
(sepai.ately tendered)

13  Pp.103-126,  Compi./arz.c)» a/Jwdgmc#rf. Vol.11
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9.  In  Bc##cff  Co/cmcm  &  Co.  v.  UHl.o73  o//#di.cz,  [(1972)  2  SCC  788]14

(Constitution   Bench   judgment),    this    Hon'ble    Cou'rt  ` again   considered
Article 19(1)(¢)  in the context of pn.mJ mcdi.cz  and the  majority  opi`nion took
the  view  that  compulsory  reduction  of any  newspaper  to  10  pages  offends
Article  19(1)(cz).

_ 10. The next case came up for consideration before this Hon'ble Court in

b     Indian  Express  Newspapers  (Bombay)  (P)  Ltd.  v.  Union  Of India, u(1985)  1
SCC  641].  This  case  again  related  to prz.nJ  mcd!.cz,  namely,  newspaper.  This

vd
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Hon'ble  Court  explained  the   freedom   of  speech  and  expression  in   the
following terms :

"The freedom of exp`ression has four broad social purposes to serve:
.          (7.)  it  helps  an  individual  to  attain  self-fulfilment,  (I.z.)  it  assists  in  the

discovery  of truth,  a.i.r.)  it` sde`ngtheris  the  capacity  `cif  an  indivi'dual  in

g##i,p;:;`!::i::cidi::'!s;::i,ep?:afonge,s#is`i"'aiJteE::::db::3aEi::a31est:e::
`\.

11. On the question of reasonable 'restriciions,:€t,ii§ iion'ble Court held as
urider:

`.,    '         I

"In   deciding   the   reasonableness   of. resriictioiis   imposed   on   any

furidinental  righ(  (he  court should take  into  consideration the  nature  of
the  right` alleged  to  have  been  infringed,  the  underlying  purpose  of the
restrictioi`is   imposed,   the   disproportion   of   the   imposition   and   the
prevailing conditions including the social values whose needs are sought
to be satisfied by means of the restrictions."15'
12.  The  next  decision  is  S.  Rcz#gczrcijcz"  v.  P :\j-Jar.z.va#  Rc"7!,   [(19.89)  2

SCC 574]16. In this judgment, this Hon'ble Court held t.hat the term "freedom
of speech" under Article 19(1)(cz) means the right to express one's opinion by
words of mouth,-writing, prinr,ing, picture or in any other manner'ind fArowgh
a7i}J`77!edz.win  -"cwspczpcJr,   mczgczzl.#c  or  moiJ[.c.  The  salient  features  of  the
saidjudgmentareasunder:                                                ,..;  ....,  I,.    `

(!.)  The  medium  of speech  and  expression  in  this  case  was  a  film/
movie,

(I.I.)  'This  Hon'ble  Corn  held  that  thexp  should  be   a  compromise
between the iiiteres`t of freedom of expressioji and social interests.                          , ,

(7.I.z.)   This   Hon'ble   Court   held   that   the.  Court's   commitment   to
freedom  of cxprcssio]i  dcm.inds  that  it  cannot  bc  suppressed  unless  the
situations   created   by   allowing   the   freedom   are   pressing   and   the

14  P.   \9.1   o£  MiniL.,.try   Of  1&8,   Govi,   Of  India  v.  Cricket  Assrl.   Of  Bengal.  (199S)  2  SCC   161

(separately tendered)

h        ls  p_.JL22. Spl_alchal b to:f ) o£ ¥inif`try  of l&B,  Govt.  of India v.  Cricke`t Assn.  Of Bengal. I(1995) 2
SCC  161]  (separately tendered)

16  Pp.185-210,  Coi7ipl./cirj.o" a/.Jwdgmc#rf, Vol. VI
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(I:v) This Hon'ble Court held that it should have proximate and direct
nex\us   with   the   expression.   The   expression   of   thought'   should   be
intrinsically  dangerous  to  the  public  interest.  It  should  be  inseparably
locked up with the action contemplated like the equivalent of a "spark in
a powder keg".
13.   While   taking   a   decision   based   upon   a   different   medium   with

reference  to  freedom  of speech  and expression  through  medium  of movies
this Court held, inter alia, as under:

:`{Movie  moti`vates  thought  and  action  and  assures  a  high  degree  of
attqut.ion   and   retention.   In   view   of   the   scientific... improverne`nts   in
photography  ar.d  prodirction,  the  pr`esent  movie-.is  a  powerful  means  of    C             `..-'

;£`:sin:::ic:ti:enitI:[h¥oraeuv:iqause£:afaasQ£;grt::;Sdtrrfj#dtin::eusqeu:e]:t[£[epsgsin]:,
Since  it  caters  for  lnass  audience  who  are  generally  .Tit:[. .sel€`.`±ive  about
ivhat   they   watch,   a   movie   `£iiniit  be   equated  with   other  modes   of
communication.  It  cannot  be  alibwed  to  function  in  a. free  marketplace
just as does thd newspape,r or magazines. Censorship by prior restraiiit is,     C/
therefore, not only desirable but also necessary."17
14.  While  considering  the  standards  to  be  applied  by  the  Film  Censor

Board, this Hon'ble Court laid down the test as under:
"The  standard to  be  applied by  the  Board or courts for judging  the

•`..film  should, b.e  that of an ordinary  man of common  sense .and prudence
•.^`  and  n@i that of an out-of-the-ordinary or hypersensitive  man.  The  Board e

should  exercise  considerable.circumspection  on  movies   affecting   the
morality  or  decency  Qf tour people  and  L.ultural, heritage  of the  country.
The moral values in particular,  should not be  allowed to be sacrificed in
the  guise `of  social  change  or  cultural  assimilation.  The ,path  of right

`  ` I -    ::n.dDuf:S::,W(=[gEt:::sgnreesast ]Sfgeevse:;dre¥Ete)rsw°hf±c]:diae afide t£[:a::::e:i   f

our   civilisation   should   not   be   allowed   to   be   shaken   by   unethical
Standards."18

15.  This  Hon'ble  Court  alsc;`  analysed  a  possibility  of\ infringements  of
Article  19(1)(cz) on  an anticipation of threat of demonstration, processioiis or
violence aiid held as under:

"Whether this view is right or wrong is another matter altogether and

at  any  rate,  the cuurt  is  not  concerned  with its  correctness  or usefulness
to the people. The court is only concerned whether such a view could be

\1  P. \94 (placLturn d) o£ Ministry Of 1&8,  Govl.  Of India v. Cricket Assn`  Of Bengal` (\995) 2 SCC
161  (separately tendered)

LB  P.  Ii4 (pLacit;rn fi o[ M'inis[ry  of l&B,  Govl.  Of India v. Crlcket Assn.  Of Bengal. (199S) 2 SCC
161  (separately tendered)
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C

.   advoca(ed in a film. To say that one should not b9 permitted to advocate
that view goes against the first principle of our democracy.  If the film is
unobjectionable  and  cannot  constitutionally  be  restricted  under  Article
19(2), freedom of expression cannot be  suppressed on  account of threat
of  demonstration  and  processions  or  threats  of  violence.  That  would
tantamount  to  negation  of the  rule  of law  and  a  surrender to blackmail
and  intimidation.  It  is  the  duty  of the  State  to  protect  the  freedom  of
expression  since  it  is  a  liberty  guaranteed  against  the  State.  rflc  S/czfc
c`annot   plead   its   inability   to   handle   the   hostile   audience   problem.

'  Freedom of expression which is  legitimate  and constitutionally protec.ted

carmot   be.h'eld  -to   ransoin   by   an   intolerant   grbup   of  people.   The
fundarrental freedo`m under Article  19( 1 )(ra) can be r€asonably restricted
onlytfoii the purposes inentioned in A,r.ticld  19(2).and the restiieiio`n must
be justified on th.e-arrvil of necessioy and not |fe.e duicksdnd.Of co.nveriiei.cb
or' Lpjr`pfdire7!c}7.  Open  criticism  of go.vgrnmen.t  Policies  a;nd` operations  is
no-( a ground for restricting expression."19
i`8.  Next judgment  was  Pr!.nfers  /Mysore/  Lfd.  v.  CrJ`),, I(1`1`{,`.4-)  2.SCC

•    `     `\          .    I,'

434|  wherein   this   Hoii'ble   Couit.quoted   the   opinion   of  Dotiglas,,   J.   in

d  .   Tenriz.#i:eJ/a  v.  Cfez.cczgo,  [337  US   1   (1949)]  that  "czcccpra7!cg  Z7y  Govcrrmcnf
of d dissident press is a lneasure of the maturity of the nation"20 .

17. The nextjirdgmerit is £JC v. A4a"wofoczz. D.  Sfo&A,  [(1992)  3 SCC  637].
While upholding the freedom of speech and expression and analysed Article
19(1)(cz) in the context of Article  19(2) in the following words:

"The  words  `freedom  of  speech  and  expression'  must  be  broadly

e  "     ` `Cm°on::hme:: t°[nfnc;:£¢£engtheo:reidr::gi° :ir:]uo[.a;:su°an[e ':n:::W=g:¥a]¥:ersis Iot:

thereforEi,  includes  the  right  to  propagate  one's  views  through  the  print
media   i.e..  periodicals, ` niagazi.lies   or  journals   or   through   any   other
communicatj.on  .channel   e.g.   the   radio   and   the   television.   The   right
extends  to  the  citizen  being  permitted  to  use  the  media  to  answer  the

f   ',I;.      chticism levelled  against  the  view  propagated by  him.  .The  prim(.  media,
the radio and the tiny screen play the role of public educators, so vital to
the  growth  of a healthy  democracy.  These  communication  channels  are
great purveyors of news and views and make` considerable impact on the
miiids of the readers and viewers and are known to mould public opinion
on vital issues of national importance.  Modern communication mediums
advance   public   interest   by   informing   the   public   of  the   events   and

`     developments  that  have  taken  place  and  thereby  educating  t.he  voters,  a

role  considered- significaiit  for  the  vibrant  functioning  of  a  democracy.
.  Therefore,   in  any   set-up,   more   so  ill   a  democratic  set-up  like  ours,

19  P.195  (pl.acila, f lo  -n) o£ Mirits{ry  Of 1&8,  Gov[.  of India  v.  Cric.ke{ Assn.  Of Bengal. (\995) 2`SCC`  161  (separately tendered)

20  P.196 r}ara 19 oF Ministry  Of 1&8,  Gov{.  Of India v. Cricket Assn.  Of Bengal. (1995) ._ Sac 161
( separately tende red)



SCC Online Web Edition, Copyright © 2019
Page 78           Wednesday, March 20, 2019
Printed  For:  LIBRARIAN JR.
SCC Online Web Edition:  http://www.scconline.com
Tmueprint" source:  Supreme Court Cases

78

ONLINE

True Prin

SUPREME COURT CASES                               `   (2015)  5  SCC
Summary of Arguments
VII. Mr 'I\ishar Mehto, Additional Solicitor General, for the Union of India (co#id. )

:isysea::nma;]t°::°dfe:;Wthseasnadmve;emwuss:°brepf::£[n=dc:;:unmupntie°snsi:faiTsu;titah::a
the  mischief of Article  19(2). This  freedom must, however, be exercised
with circumspectioii and care must be taken not to trench on the rights of
other citizens or to jeopardise public interest."21
18. This Hon'ble Court also further strengthened the concept of freedom

of speech and expression in the following terms:
"A  constitutional  provision  is  never  static,  it  is  ever-evolving  and

ever-changing  and,  therefore,  does  not  admit,  of  a  narrow,  pedantic  .or
syl`logis(ic    approach.    The    Constitution-mak.ers    en}pl6yed.  a    broad  .

phraseology  while  drafting  the  fundamental  rights  so  that  they 'may.  be
`;  able .(o cater to the needs of a changing  society.,Therefore,. apnstituti(.nal

provisions. must receive a broad jntcrpretation and the scope.4p,d` ambit of    a
such+pxpvisjons,  in  partic}ilar  the  fundamental..r~ights,  should  pat  be.`cut
`ddwn \by.1toc  astute  or  too  restricted  an  approach,  tlnles-s  the  con(exiiL,.

`  ot#e,rwistFeq`uires.".        `                                                                                        ..,. Aw.,,  #;,,    i   +*„

19.:`4Ii  this  juncture,  it  is  necessary  to  quJ.i.*, the  observations  of th6.. US
Suprerie  ` Court   in   Pczc!/?ca   c.ci`Te,    [438   US    726.  (1,978)]22.    In   the  'said

judgmerit,. `the'` US   Supreme  Court  was   dealing   with  Z7roczdcczsfz.t!g   `rferL`;wgfo     C/
fc/e`;I.sz.o#. The US Supreme Court in the year 1978 Construed, television, as a
medium and held that television is a uniquely pervasive presence in the lives
of most  people.  More  time  is  spent  watching  television  than  reading.  The
presence  of sound  and picture  in  any  home  makes  it  an  exceptional  potent
medium.  It.-may  also  be  harder  to  stop  children  having  access  t6  "adult
material" on-ic`levision .than to pornographic magazines.

20.  Having  considered  the  freedom  of.speech  and  expression  in  the
context   of  print   media,   namely,   newspapers/magazines   and   cinema   and
television, this Hon'ble Court was confronted with another dimehsion of the
medium  raised  by  the  broadcasters  claiming  `.right  to  broadcast"  to  be  a
fundamenta} right u.nder Article 19(1 )(cz) of the Constituticm.

Z1.  In  Ministry   of  1&8,   Govt.   of  India  v.   Cricket  Assn.   of  .Bengal.
(1995) 2  SCC  161,  the  law  on  the  freedom  of  speech  and  expression  was
summarised as under:

`e

"4j. We may now summarise the law on the freedom of speech and

expression  under  Article   19(1)(cz)   as   restricted  by  Article.19(2).   The
freedoni'  .of   speech    aiid    expression    incliides    the    right    to    acquii.e
information  and  to disseminate  it.  Freedom  of speech  and expression is    9
ne..essary,   for   self-expression   which   is   an   important   means   of   frecJ.
conscience  and self-fulfilment. It enables people to contribute to debates
on  social  a.nd  moral issues.  It is the best way  to  find the truest  model  ol

2\  Pp.  \91-198 ol Ministry  Of 1&8,  Govi.  Of India v.  Crickei Assi..  Of Bengal`  (1995)  2  SCC  16\
(separately tendered)

2r'.  P, 210  (pLacl.nm f) o[ Ministry of 1&8,  Govl.  Of India v. Cricket Assn.  Of Bengal. (\995) 2 SCC
161  (separately tendered)
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anything, since it is only through it that the widest possible range of ideas
can  circulate.  It is  the  only  vehicle  of political discourse  so  essential  to
democracy.  Equally  important  is  the  role  it  plays  in  facilita(ing  artistic
and   scholarly   endeavours    of   all    sorts.    rfee    r!.gfef   fo,   commz{„i.cczre,
therefore,   includes   right  to   communicate   through  any   media  that   is
available    whether    print    or    electronic    br    audio-visual    such    as
ad`Jertisement, movie, article, speech, etc. That ±s why freedom of speech
and expression includes freedom of the Press. The  freedom of the Press
in terms includes the right to circulate and also to determine the volume
of such ,circulation.  This  freedom includes  the  freedom to communicate
or ci.rculate one's opinio)I Without interference to ,as. large a population in
the. co'untry, as well as abroad, as is possible to reach."23

.\

22.'Thi.s Ho.n'ble Court also considered electronic..xpedia as a medium of

ONLINE

True Prin

_,:   -,;j                      `   "     fr.;e speech and.expression in th8 following terms:
•.`46. What dis(inguishes the electronic medlar.like the television. from

the print i`{;edi3 ur other media is that it has both aridi-o and vistial  appeal
and .ha.;  a  rn(;`re .pervasive  presence.  It has  a greater  impact on th£\-I`.rjindb
.of  the   v,iewers.  and   is   also   more   readily`  ,?c,c,.essibie   (o   all   including
chi.Idren. at  home.  Unlike  the  print  media,  however,  there  is  a `built-in
limitation, on  the  use  of  electronic, media  because' the  airwaves  are  a
publ.ic property and hence ale owned or controlled by the Government or
a ceiitral  national  authority  or  they  are  not  available  on  account  of the
Scarcity, costs and competition."24
23.  This judgment  is  also  useful  to  contend  that,intermediaries  cannot

assert any right based upon Article  19(1)(cz) (See paras 53-82).
24.  In  the` aforesaid  judgment,  this  Hon'ble  Court,  inter  alia,  held  as

under:
"J22. We, thert3fore, hold as follows:

(1'/ The  airwaves or` frequencies  are  a public property.' Their use
has   to  be  controlled  and  regulated  by   a  public   authority,  in  the
interests  of  the  public  and  to  prevent  the  invasion  of .their  rights.
Since  the  electronic  media  involves  the  use  of  the  airwaves,  this
factor  creates  an  inbuilt  restriction on  its  use  as  in  the  case  of any
other. public property.

/i.i./ The right to impart and receive informatioi is a species of the
right  of  freedom  of  speech  and  expression  guaranteed  by  Article
l9(1)(a)  of the  Constitution. A  citizen  has  a fuiidamental  right  to use,
the best means of imparting and receiving information and as such to
have  an  access  to telecastiiig  for the purpose.  However,  this right to
have all access to telecasting has limitations on account of the use of

23  P.  213  ot  Mlnisiry  Of  1&8,  Govl.   of  .India  v.  Cric.ke{  Assn.   o.i  Bengal,  (199S)  2  SCC  161
A               (se parately tende,.ed)

24 P.  .L13   of  Minislry   of  J&B,   Go\.i.   Of  India  v.   Cricket  Assn.   of  Bengal   (1995)  2  SCC   161
(separately tende red)
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This limitation imposed by the nature of the public property involved

\   in  the  use  of the  electronic  media  is  in  addition  to  the  restrictions
imposed  on  the  right  to  freedom  of  speech  and  expression  under
Article 19(2) of the Constitution."

'25.  It  is  important  to  note  that  for  the  first  time  this  Hon'ble  Court    b
introduced  the  concept  of airwaves  or  frequency  being  a "priblic  property"
al|d recognized the rigwpower of public  authorities  to control  and regulate
the' same in the interest of public and als`o to preveiit invasion of rights of the
public.

26.  }n ``irie  aforesaid  decision,  B.P.  Jeevan  Reddy,  J.  gave  a  separate .but
coTi.;urring judgment and, inter alia, held as up_der:

ONLINE

True Prim

.  "J5<?. There  may be ro difficulty  in agreeirig  that ta game Of cricket•    i;ka%%}:t:;h;:::i:Eir:::s%`e:B:£¥5£,d:£G;.::n:¥oa£,nfaTec:tveT=, :#, ew#;:rntea£S?geecnfet    . -

and  condu;t  are  jo::ned-;i.I   a  singl;  cour`se  of  action,  t`.hre. free   ;peech
values must be ba'.aiiced against competinH>  societal intete.sis:`
27.  In  the  said  concurring  judgment,  this  Hon'ble  Court  analysed  the    d

concept of "broadcasting freedom" in the followmg four facets:

(i.) Freedom of the broadcasters;
(i.I.)   Freedom   of   the   listeners/viewers   to   a   variety   of   view   and

plurality of opinion; I
(I.I.!.) Rights of the citizens  and group of citizens to have access to the

broadcasting media; and

(j.ti) Right to establish private i.adioITV statioris`
28..This Hon'ble Court recognised  and accepted re;sonable. interference

in  such  rights  in  the  interest  of  the   audience  by  way  of  safe'guards  by
imposition of programme stafidards:

"J76.  Broadcast.it`.g  frccdom  involves  and  includes  the  right  of the

viewers  and Listeners who retain their interest in free  speech.  It is on this
basis  that  the  European  courts  have  taken  the  view  that  restraints  on
freedom of broadcasters are justifiable on the very ground of free `speech.
It has been held th:it freedom of expression includes the right td receive
information and ideas as well as freedom to impart them:

`Thc free  spcL`ch  iiitcrcsts  of vicwcrs  aiid  listciici-s  ill exposure  to

a wide variety of material can best be safeguarded by the imposition    9
of programme standards, limiting the freedom of radio and television
i`ompanies. What is important accordiiig to this perspective is that the
broadcasting institutions are free to discharg? their responsibilities of
providing  the  public  with  a  balanced  range  of  programmes  and  a
variety  of views.  These  free  speech goals require  positive  legislative

25  Jo5ep/I Bilrsty# v. WJ./so/I, 96 L Ed  1098  : 343 US 495  (1952)
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provision  to-prevent  the  domination  of the  broadcasting  authorities
by  the  Government  or  by  private  corporations  and  advertisers,  and
perhaps for securing impartiality .... '
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J78.  The  third  facet  of  broadcasting   freedom  is  the  freedom  of
individuals  and  groups  of  individuals  to  have  access  to  broadcasting
media to express their views. The first argument in support of this theory
is that public is enti(led to hear range of opinions held by different groups
so  that  it  can  make  sensible  choices  on  political  and  social  issues.  /»
particulcir,    these   views   should   I)e   exposed   on   televisior.,    the`   most
important  conteinporary  medium.  It  is  indeed  the` interest  of  audience
that rjustified the imposition of ilnpartiality rules ahd positive progT`amme
b`f¢ndczrds~.44pom   Sfoc   broczdca-S/GrS.   The   theoretical   foundatib'n   for   the
claim  for  access  t6  broadcasting  is  that. freedo'm  of  speech  means  chie

•    fieedolri  to  cc-tmmunicatc.  effectively  to  a  mass  audience  ivhi'6h-`means.

through mass  jric`ii`Jz..  ThiL:  is  also  the view  taken by  our Cdilrt -as pointed
out supra."

•    29.  His Lordship  also  accepted  that  airwaves  are  public property  in  th;

fo]]owing  terms:
"/85. It is true that with the advances in techno'logy, the argument of

few  or  limited `number  of  frequencies  has   became  weak.  Now,  it  is
claimed that .an unlimited number of frequencies  are  available. We  shall
assume   that  it   is   so.  Yet   the   fact  remains   that   airwaves   are  public
property,  and that they are  to be utilised to the greatest public good; that
they   cannot   be   allowed   to   be   monopolised   or  hijacked   by   a   few
privileged persons or groups; that granting licence tp everyone who asks
for it wouldreduce the right to nothing and tha(I such a licensing ,system
would  end  up  in  creation  of oligopolies  as  the  experience  in. Italy  has
showii-where the Limited experiment of permitting private bro,adcasting
at the local level thot`igh not at the national level, has resulted in creation
of   giant   media   empires   and   media   magnates,   a   deve`lopment   not
conducive to free speech right of the citizens."
30.  On the  question of nature of grounds  specified in Article  19(2),  His

Lordship observed as under:
"J87.  A  look  at  the  grounds   in  clause  (2)  of  Article   19,  in  the

interests of which a law can be made placing reasoiiable restrictions upon
the  freedom  of  speech  and  expression  goes  to  show  that  they  are  all
conceived in the natiolial interest as well as in the iiiterest of society. The
first set of grounds vi.7.. the sovereignty and integi.ity of India, the security
of the  State,  friendly  relations  with  foreign  States  and  public  o,rder  are
grounds referable to national  interest whereas the  second  set of grounds
viz.  decency,  morality,  contempt of court,  defamation  and  incitemeiit  to
offence  are  coiiceived  in tlie  iiitei.est of socieLy.  Tlie  inlerconiieclioii  and



SCC Online Web Edition,  Copyright © 2019
Page 82          Wednesday, March 20, 2019
Printed  For:  LIBRARIAN JR.
SCC Online Web Edition: http:/^^ww.scconline.com
Trueprint" source:  Supreme Court Cases

82

ONLINE

True Prin

SUPREME COURT CASES (2015) 5  SCC
Summary of Arguments
VII. Mr Tushar Mehta, Additional solicitor General, for the union of India (comfd. )

the interdependence of freedom of speech and  the stability  of society  is    a
undeniable. They indeed contribute to  and promote each other. Freedom
of speech and expression in a democracy ensures that the change desired
`by the people, whether in political, economic or social sphere, is brought
about peacefully and through law. That change desired by the People can
be brought about in an orderly, legal and peaceful manner is by itself an

=S:utrh¥iea[:i:±b;]f±tsyocTe:±easnj,i::r3Tyc:i:tga::nr§th£Vp{s°,]ewni]:£hdeoavna::pwe:icfib
this  freedom.  The  stability  of,  say,  the  British  nation  and  the  periodic
convulsions  witnessed  in  the  dictatorships  around  the  world  is  ample
proof of this  truism.  The  coiiverse  is  equally  une.  The  more  stable  the
society is, the moi-e scope it provides for exercise of right of free speech
and  expression.  A  society  which  feels   6e6ure  can  and  does  permit  a.
8o%%=:L#:"±rfhsa[u:m%esr°=;',e`:yc, ,:,%,S.ev`S;s%bc±#t\aYr ±sSo::\e #.&2#: Peril   ALS   :

"The  words,  as  wel}` .is the  acts,  which tend to endanger society

differ from time to time  ill,  i,ic;pcrr::oil as society is stable or insecure
n  in  fact,  or  is  believed ,-I.v   its  reasonable   iflembers  to  be.:open  lo

assault.  In `the  present  day;  meetjiigs  or processions  are  held  Lawful
wliich   a  hundred   aiid   fi]-t}   years   ago   would.have   been  deemed    d
seditious,  and this  is not  because  the  law  is  weaker or has. changed,
but  because,   the   times  having  changed,   society   is   stronger  than
before .... After all, the question whether a given opinion is a danger
to society is a question of the times and is a question of fact. I desire
to say nothiiig that would limit the right of society to protect itself by
process of law from the dangers of the moment, w.hatever that right    e
may be, but only to say that, experience haviiig proved dapgers once
thought  real  1o  bc  now  negligible,  and  dangers  once  very  possibly
immiiient to  have  now  passed  away,  there  is  nothing  in the  general
rules   as  (o  blasphemy  and  irre]igion   ...   '*'hich  prevents  us   from
varying  their application  to  the partictilar `circumstances  of our time
in accordaiice with that experience."
J88.    It   is    for   this    reason   that    our   Fouiiding    Fathers    while

guaranteeing     the     freedom     of    speech     and    expression     provided
simultaneously  tha( the said right cannot be  so exercised as  to endanger
the interest of the nation or the interest of the society, as the case may be.
This is not  merely in the interes( of nation and  society but equally in-the
interest of the  freedom of speech and expressioii itself, the reasoii  beiiig    g
the mutual relevance and interdependence aforesaid."
31.   His   Lordship   also   analysed   the   importance   and` sigiiificance   of

television in the modem world (as in  1995) in the following terms:
"J92.  The  importance  and  significance  c.f television  in  the  modem

world   needs   no   emphasis.   Most   people   obtain   the   bulk   of   their

26  1917 AC 406  :  (1916-17) All ER Rep  1  (HL)
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information  on  matters  of contemporary  interest  from  the  broadcasting
medium. The television is unique in the way in which it intrudes into our
homes.  The  combination  of pic(ure  and  voice  makes  it  an  irresistibly
a(tractive  medium  of presentation.  Call  it  the  idiot box  or by  any  other
pejorative name,  it has  a tremendous  appeal  and influence over millions
of `people.  Many  of  them  are  glued  to  it  for  hours  on  end  each  day.
Television  is  shaping  the  food habits,  cultural  values,  social  mores  and
what  not  of the  society  in  a  manner  no  other medium  has  done  so  far.
Younger   generation   is   particularly   addicted   to   it.   It   is   a   powerful
instrument,   which  can  be  used  for   greater  good   as   also  for  doing
immense  harm  to  the  society`..  It.depends  upon.how  it  is  used.  With  the

:::ranmcoeus:;.t£Ca:]Po°riL:'[%o:E:rsn:Tv¥`rbe°cfo:he:nmn::Sn£:::i[s:?[ih:a:efcr:Wo¥,i
`   some of the major n.etwork-s isL international; they arernot con`fmed to one

country  or. o,pe  region.  It  is  ±o  longer .possible  for  any  government  to.  .~„
control  or  manipula(e--the ,news;  vievys  and  information  available  to  its
people.  In  a manner of speak-`i{ig,  the  t``3chnological  revolution is  forcing
intematioii`alism  upoil  the  world.`No  nation  can remaiii  a  fortress  or  an
island `in itself any longer. Without a doubt, this techiiological revolution   -
`is  presellting  new  issues,  complex  in  nature  -  in  the  words  of Burger,

C.J.   "complex   problems   with   many   hard   questions   and   few   easy
answers".  Broadcasting  media by its very nature is different from press.
Airwaves    are   public   property.   The    fact   that    a   large   number   of
frequeiicies/channels are available does ilot make (hem anytheless public
property.  It is (he obligation of the State urider our constitutional system

` to eiisure thal they are use.d for public good."
32.  His Lordship also considered the  questions of permitti.ng  the private

broadcasting and he`ld as under:
"Allowing   private   broadcasting   would  be   to -open   the   door   for

powerful  economic,  commercial  and  political jn[erests,  which  may  not
prove beneficial to  free speech rigtT,t of the`citizens-and certainly  so, if
strict  programme  controls  and  other  controls   are  not  prescribed.  The
analogy with press is  wholly  inapt. Above  all,  airwaves constitute public
property. While, the freedom guaranteed by Article 19(1 )(cz) does include
the  .righ{^  to  receive   and   impart   information,   no   one, can   claim   the
fundamental right to do so by using or employing publi.c property.  Only
where the  statute pcrniits  him  to use  the public property, thcii  only-and
subject  to  such  conditions. and  restrictions  as  the  law  may  impose-he
can use the public property viz.  airwaves. In other words` Article  19(1)(cz)
does  not enable  a citizen  to  impart his  information,  views  arLd  opinions
by using  the airwaves.  He can do  so without using the  airw.aves.  It need
]iot  be  emphasised  that  +while  broadcasting  cannot  be  effected  without
using  airwaves,  receiving  the  broadcast  does  not  involve  any  such  use.
Airwavcs, being public property must be utilised to advai]cc public good.
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wiho  are  bound  to  be  actuated  by  profit  motive.  There  is'  a  far  greater
likelihood  of  these  private  broadcasters   indulging   in  rhisinformation,
disinformation    and    manipulation    of    news    and    views    than    the
government-controlled  media,  which  is  at  least  subject  to  public  and

`     parliamentary scrutiny. The experience in Italy, where the Consti!utionalL   b

Court allowed private broadcasting  at the  local level  while denying  it at
the national level should serve as a lesson; this limited opening has given

:  rise to gian( media oligopolies  as mentioned supra. Even with the best of

programme   controls   it   may   prove   co-iiiiterproductive   at   the   present
juncture   of  our   deveLopmelit;   (he   implem?ntation   maQhingry   in   our

~. ::'ut=:ryse[::rvae[s e:::thmteon':se £::i:e££?£hi:: ise:F:T:htyfi}:`eeift::::ec£Ze:,::I:.   €
mo;I  laudable provisions;  this  is -a reality  -^`h; ;-try c.amot be ignored.  It is
f{rue  that  even  if  private  broadcasting  `is   r.```+  4rlf>wed  from  Indian  soil,

such  stations  may  spring  up  on  the  perip£'.r`-jJ., `®f` c}r` outside  our territory,
catering  exclusively `t`i. tii.e Indian public.  ILirle€d,. some like  stations have  ,
a.Iready  come  into  existence.  The   space,   it  is   said,   is   saturated  with    c/
comm.unica(ion  sa(ellites  and  that  they  are  providing  and  pre  able  Jo
provide  any  number  of  channels  and  frequencies.  More  fech#oJogz.cczZ
developments  must  be  in  the  offing.  But  that  cannot  be  a  ground  for
enlarging  the  scope  of Article  19(1)(a).  It may  be  a factor  in favour  of
allowing  private  broadcasting-or  it  may  not  be.  It  may  also  be  that
`Parliament    decides    to    increase    the    nuriiber    of    channels.    under
Doordarshan,    diversifying    them    into    varioiis    field-s,    coinmercial`,
educational, sports and so on. Or Parliament may decide to permit private
broadeasting, but if it does so permit, it should not only ke`ep jn mind the
experience of the countries  where  such  a course has  been permitted but
also the conditions in this couiitry  and the compulsions  of technological

8:¥:::3=::::.a#haev:ena:£t£:Su;tf]Snft:::£°mn£Sndretshu::]`[Pt8w4£r]?Tot::harm::°i[±Cna:f
the  above  factors  and all  other relevant circumstances.  We  mczke  I.f c`/eczr,
we  are  not  concerned  with  matters  of  policy  but  with  the  content  of
Article  19(1 )(a)  and  we  say  that while  public  broadcasting  is  iinplicit  in
I.r,  pr!.`Jczfe  broc7dcczs/J.#g  I.s  Hof.  Matters  of policy  are  for  Parliament  to
consider  aiid  not  for  courts.  On  account  of historical  factors,  radio  and
television  have  remained  in  the  hands  of the  State  exclusively.  Both  the
networks  have  been  built  up  over  the  years  with  public  funds.  They
represent the wealth aiid property of the nation.  It may even be said that
they   represent   the   rna(erial   resources   of  (he   communi(y   within   the
meaning  of Article  39(b).  They  may  also be  said to be  `facilities'  within
the  meaning  of Article  38.  They  must  be  empl()yed  consistel)t  wi(h  the    A
above articles aiid consisleiil with the coiislilutional policy as adumbraled
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in  the  Preamble  to  the  Constitution  and  Parts   Ill  and  IV.  We  must
reiterate  that  the  press  whose  freedom  is  implici(  in  Article   19(1)(cz)
stands on a different footing. The petitioners-or the po(ential applicants
for  private  broadcasting   licences-cannot  invoke   the   analogy  of  the
press.  To  repeat,  airwaves  are  public.   property  and  better  remain  in
pul)lic`hands in the interest of the very freedom of speech and expression
of the cit,izens of this country:'2:]
33. In case of internet, apart from large-scale technological advancement

during  the  period  between  television  and  internet,  the  question  of use  of
airwaves/spectrum,  which  is  a  public  property,  is  involved  whenever  an
internet  user uses  internet  through  a  medium  of cell .phones,  I-Pads  and  in
case   where  V-Sat  connection  is   used.   It  may  be   mentioned  that  "ATM

/o  ;  inachines" is a "co`mputer network" as defined under Seqi`on ?0.) of the Act.

The  entire-`network  of  ATMs.  is  connected   through  V-S`at  network  tdsing
-     `aiivaves.  Whenever,  wifi  connectioris  are' a`.i.:n.:table,  the  net  co'nnectivity  is
`    provided through airwaves only .,.-

34. In view of the above discussi.on and the' analysis of -Section 66-A, the
submissions are as under:            ` ,-

d           . 34.1.  The  iiiteriiet  as  a  medium  of free  speech -and, expression  is  totally
different `from   print   media,   television   and   cinemas   and,   therefoie,   the
threshold  of  permissive   regulation  under  Article   19(2)   shall   have   to  be
different.

34.2. The caution citied by this Hon'ble Court in Adz.mi.srry o/J&B,  Govf.
Of India v. Cricket Assr.. of Bengal .Ln al+low.Ln8 private  broadcasting has rrow

e     become  a reality  as  each  person  using  internet  has .I`iow\ become  a  "private
•``-broadcaster"  and  does  not  need  any  regulated  airvii`ves  or' a  broadcasting

licence from any statutory authority after qualifying for the same based upon
eligibil,ity  criteria.  Neither,  he  inr  she  is  required  to  follow  any  rcgii.1atory
regj.me  of  conduct  or  under  any  obligation  to  follow  any  rules  of  ethical
conduct which are  applicable on other modes  like press  and cinematograph.

f-`    Further,  considering  the  fact  that  one  person  (while  maintaining  his  own
anonymity)  can  spread  whatever he  uploads  in  the  borderless  virtual  world
which can be accessed by trillions of people in a nano second and throughout
the globe, regulations  are  needed  in the iiiterest of sovereignty and integrity
of India, in the interest of security of State, ill the interest of friendly relations
with foreign States, in the interest of public order, in the interest of decency

a     or morality or in relation lo defainalion or iiicitemenl to `aii ol`fence.

34.3. The relevant threshold of reasonableness of restriction would differ
from other mediums to the medium of internet on the following grounds:

(i.)  The  reach  of print media is  restricted to t>iie  State or at the  most
:.  ``     olle.country while internet has no boundaries and its reach` is global;

A
Z]  i.  ).93  o£  Ministry   of  1&8,   Gro`>t.   of  India  v..Cricket  Assn.   of  Bengal`  (\995)  2  SCC   161

(separately tendered)
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(I.I.)  the  recipient  of the  free  speech  alld  expression  used  in  a  Print    a
media  can  only  be  literate  persons  while  internet  can  be  accessed  by
literate  and  illiterate  both  since  one  click  is  needed  to  download  an
objectionable post or a video;

(I.I.j.)  In  case  of  television  serials  (except  live  shows)  and  movies,
there is a permitted pre-censorship which ensures right of viewers not to
receive any information which is dangerous to or not in conformity with    b
the social interest. While in the case of ihternet, no such pre-censorship is
possible and each individual  is  put?lisher,  priiiter, producer,  director and
broadcaster of the content without any §tatutory regulation;

(I.y) ^In   case   Qf  print   ,me`dia   or   me,diiim   of  television   and   fi,lms
{       whatevcir   is   truly   recorded   can   blly   be   published.,  or   broad,ca;ted/

televised/viewied.  While   in  case   of  an  interiiet,;  mo.aphing   of,  images,     a

:Feaant.:e;eor:ovu3;tyfste::,qa,¥::]]yalodtFseorr:::hc::[3g£:3:[]y£;::.y.arafedmethodsto`  . ~ `.

(v)  By the  in;`diu`#rof internet, rumoLLrs having a >eiio.as p6tential of
lreating  a 'seridus  social  disordt3r  can  be  spread  tQ  trillions  of`.people+.
wiithout any check which`is not possible in case of.other .mediums.

(1;j.)  In  case  of mediums  like  print  media,  television  and  films,  it  i;
broadly  not  possible  to  invade  privacy  of unwilling  persons.  While  in
case  of  an  internet,  it  is  very  easy  to  invade  upon  the  privacy  of  any
individual   and   thereby   violating   his   right   under   Article   21   of  the
Coiistitutioii of Iiidia.

`'.;.  .     (}'z'z.`)`By  its  very  nature,  in  the  mediums  like  newspaper,  magazine,     e
television  or  a  movie,  iL  is  not  possible  to  sexually  harass  someone,
outrage  t±if  modesty  of  anyone,  use  unacceptable  filthy  language  and
evoke  commuiial  frenzy  which  would  lead `to  serious  social  disorder.
While in the case  of an internet,  it is easily possible to do  so by  a mere

.i  '  click of a.,button  withou(  any  geographical  limitations  andz,almost  ;n  all
cases while ensuring anonymity of the offender.

(iJJ.I.I.)  By  the  very  iiature  of  the  medium,  the  width'  and  reach  of
internet  is  manifold as  against  newspaper  and films. \The  said  mediums
have inbuilt limitations i.e. a person will have [o buyfoorrow a newspaper
and/or will have to go to a theatre to watch a movie.  For television also
one ni-L-ds  al lcflst a room wlicri`  a li`li`visioii is placc`d diid cdii only  watch
those  channels  which  he  has  subscribed  to  and  that  too  only  a.t  a  time
wheii  it  is  being  telecast.  While  in  case of internet  a person  abusing  the

I internet, can commit an offence at any place at the time of his` choice and
-    maintaining his anonymity in almost all cases.

(I.j[) In case\ of other mediums, iL is impossible to main(aim anonymity
as  a  result  of which  speech/idea/opinions/films  having  serious  potential `  A
of creating a social disorder never gets generated since its origiii is bound
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to  be  known.  While  in  case  of an  internet  mostly  its  abuse  takes  place
under the garb  of anonymity  which can be unveiled only  after thorough
investigation.

(jL.) In case of other mediums like newspapers, television or films, the
approach   is   always   institutionalised   approach   governed   by   industry
specific ethical  norms  of self conduct. Each newspaper/magazine/movie
production houseITV channel  will have its own institutionalised policies
in-house  which  would  generally  obviate  any  possibility  of the  medium
being   abused.   As   against   that  use   of  internet   is   solely   based  upon
individualistic approach of each individual without al?y check, balance` or
regulator~y-ethical norms for exercising freedong of,speech an.d expression

`    un`der Article  19(1)(cz),
C   '              ,   ¢z.).|n-the  era  limited  {o  print  media and cineina(ograph;-or even  in
•-~  .i .     case.of publication through airwaves,.the ch`ance-s of ,ib:ise'.of freedom of

.expression    was    less    due    t.o    inheren_I    infra§(fut`tural  ' and,logistic.al
.  constraints.  In the ca\se  of said mediums,  it was  alrno>,-;  3t'p`iiossib]e  for an

•--..,..    individual  (o create and publish  an abusive content `and in;ke it available
'  , -`,+   .       :  to   trillions   of  people.   Whereas,   in  the  present  i]].tem6`t   age   the   said

infrastructural    and    logistical    constraints   have    disappeared    as    any
individual  using  even  a  smart  mobile  phone  or  a  portable  computer
device  can  create   and  publish  abusive   material   on  its   own,   without
seeking help of anyone else and make it available to trillions of people by
just one click.

e       . .  35.  From  the  above,  i(  is  clear  tha(  any  statu(e  conceming`-freedom  of
speech  and  ex'pression  and  the  reasonableness  of  the  restrictio-rig-.imposed
under i( will  have  to .be  considered based  upon  the  medium  which  is  being
used for exercising the said freedom. From the above evolution of law on the
said  point,  it  becomes  clear  that  more  the  reach  of  the  medium,   more
restrictions  are  found  to  be  not  only  constitutionally  permitted  but  to  have

:::sne,n:acnodnatteexdt,t°th:::t::: tg: :roeef::tTr °£esdp]eue:hhaa:Tn%X:][:3Sa£[°[Pe;tcsffa:: :£:
internet,  posing  a  serious  threat  of serious  public  order  problems  or  social
disintegration in a nano second by a mere click Df a `button. The freedom of
Speech and expression can never encompass within its  sweep the freedom to
Convey  "information"  which  are  either "grossly 'offensive"  or of "menacing

9    :i:}froarcic::io:,S,   ::nnttcFo:[atthced  puun£Corses ::t;::us{£;A (.a)an%fer,t,I,]e..:i:ttm°crtfoanp¥
"insult",  "injury",  ..criminal intimidation",  "enmity", "hatred" or `.'ill will"  as

contemplated under Section 66(Z7) of the Act.
`,36.   The   threshold   of  reasonable   restrictions   differs   based   upon   the

medium. Apart from the above-referred Indian judgments which incidentally
A     deal  with the  question of medium  vis-a-vis  reasonableness  of restriction on

fundamcn[al rights, tlie  followiiig judgments of the US  Supreme Court de'als
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the US Supreme Court held as under:

"The uniqueness of each medium of expre;sion has been a frequent

_IefralLn..  see e:8.  South-eastern  Proinotions, -Ltd.  v.  Conrad, 420 US  S46,
420 US 557 (1975) (`Each medium of expressi.on  . . .  must be assessed for
First Amendment purposes by standards suited to it, for ea`ch may present    a
its  own 'problems.');  FCC  v.  Pcrclfica,Fowndrf!.o#,  438  US  726,  438  US
748  (1978)  (`We  have  long  recognized, that each medium  of expression
presents  special  First `Amendment  problems.');  Jo.sepfe  Bwrsry",.  ,/nc.  v.
Wg.ZfoJ!,  343  US  495,  343  US  503  (1952)  (`Each  methoditeilds  to present
its own peculiar problems.')"                                             ,  ,I

A s;.mtlar view was taken as far a.s in theye,ar 1949 by,thGi US~Supre,me Cour(    a
in  KotJap~;.,y.  Cggper,  [336 US  77 (1949)].                                                                   :T`,.,.,]L.

• - `37. AS already -Submitted the terms  "annoyance" and ```inccnve-ni+]ncch'  as  p  `

used   in ,,,. Set:S`.ri. 66-A(b)   refer   to   "annoyance"   and   "inconvenience,.':,4 ap..`
ullderstgod  in  the  parlance  of internet  usag~e  ari.d  accepted  internet jargbp.
Causing ."aiinoyanc6" and/or "inconvenieiice" as understood linguisticall.v.by
sending  :`ipformatioll", while exercising .freedom of spee;h and expression is    Cr
llot  a  punishable  offence  under  Section  66-A(b)  of  the  Act.'It  becomes  a
penal  act  only  when  any  "information"  is  sent  which  causes  "annoyance"
and/or "inconvenience" by any other mode other than exercising  freedom of
speech and expression.

38. So fanas Section 66-A(c) is concerned, it is elaborately dealt with in'
the submissions .ear`lier tendered and, therefore, not reiterated here.
Conclusion

39.  While   deciding   the   cons{itutio.nal   validity   of  Section  66-A,   this
Hon'ble  Court  may  give  an` appropriate  threshold  of reasonableness  based
upon:

(cz) T[ie natuFc of the right alleged to have been infringed;  .
(Z}) The underlying purpose of the restrictions imposed;
(c) The exteiit and urgency of the evil sought to be rFmedied;

.(d) The prevailing conditions at the time when the section came (o be
introdu.`ed.

(c)  Right  of the  rccipicnt  and  others  who  may  bc  affcctcd. by  use  of.
internet under Article 21  of the Constitutioii of India.

11. On the question of vagueness to be a` ground for
declaring a provision unconstitution?.I

40.  It  is  a  settled  law  that  no  provision  in  a  statut'e  inay  be  declared
unconstitutional  on  an  allegation  that  same  is  vague  if there  are  no  other
grounds like legislative competence, arbitrariness, etc.
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41. In the,context of new emerging areas of technology and in the context
of Article  10(1)  and  Article  10(2)  of  the  European  Convention  of Human
Rights    [which   is    akin    to   Articles    19(1)(cz)    and    19(2)    of   the    Indian
Constitution) the European Court of Human Rights  in L!.ndo#,  OfcfoczkotJJky-
Leurens and July v. France  [GC], mos. 21279102 alnd 36448102, Section 41,
ECHR 2007-IV28, held that whilst certainty in a statute is desirable, however

b    `itbTeatyo bkn::S ¥;tche i: i:; Ccehsfivgef nr;8ifi:¥'=:tdan°cne¥eA°ctchoerrdTna:[dy,th= a`:y I:wust£:

'`

ONLINE

True Prim

inevitably  couched  in  terms  which,  to  a greater or  lesser extent,  are  vague,
and  whose   interpretation   and  .application  are   questions   of  practice.   The
releval}.€ text of the said judgment reads as urider:

.           `.`4J. rThe court  reiterates  that a norm can-not be regarded as  a  `law'
.vi/ithin.the  meariing  of Articles   10  and  2  unless.jt 'is  formulated  with

'   sufficient precision to enable the citizen to regulate his condudti he must'

be  at5Ie  -  if need  be  with -appropriate  advice=to `foresee,  to  £' {}ng_+ee
that i? reasonable  in the circumstances,  the conse.quences  whilh a given  .
actiL`n  .ti.ray`  L`I;:ail.  Those  consequences   need  not  be  foreseeah?.e  with   ;
absolu:a  ccrtaint.y..  Whilst  certainty  is  desirabl.`L:,  it  may  bring  in  its  train
excessive rigidity,  and the  law  mus(` be  able  to  keep pace. with  changing

`-  circumstances.  Accordingly,  many  laws  are  inevitably  couched  in .terms

which,  to  a greater or lesser extent,  are vague,  and whose  interpretation
and application are questions of practice.

The   Court   further   reiterates   that   the   scope   of   the   notion   of
foreseeability depends to a considerable degree c;n the content of the text
in  issue, ,th`e  field  it  is  designed  to  cover,  and  the  number  and  s(a(us  o±-
those to wh`^..in it is addressed. A law may still satisfy the requirement of.
foreseeability  even if the person concerned has  to take  appropriate legal
advice to assess, to -a degree that is  re~asonable  in the circumstances,  the
consequences which a given action may entail. This is particularly true in
relation  to  persons  carrying  on  a professional  activity,  who  are  used  to
having  to`.pro`cced  with  a  high  degree  of  caution  wihen  pur.suing  their
occupation. They can on this  account be expected to take special care in
assessing the risks that such activity entails."
42.  Furinermore   in  England   there  is   a  concept .of  Certain   words   as

"E/cpfoclmf  words"  i.e.  there are  certain  things  which  you  know  only  wh`en

you  see  it  but  you  cannot  describe  it  in  words.  In  AcrofeJ  I/d.   v.   rcJco
g     JZo/cJi.7tgs I/d., (2007)  1 All ER 225,2' the Courl observed as under:

"24.  It  is  clear that a whole  range` of approaches have been  adopted

over the years both by EPO and national courts. Often they lead or would
lead  to  the  Lsame  result,  but  the  reasoning  varies.  One  is  tempted  to  say

28  Judgment  in  the  compilation  with  heading  "Additional  Judgments  Referred  in  Note  on  the
Question of vagueness to bc a Ground` for Declaring a Provision Unconstitutional".

29  Judgment  in  the  compilation   with  heading   "Additionfll   Juclgments  Referred  in   Note  on   the

Question of vagueness to be a Ground for Declaring a Provision Unconstitutional".
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:t:t±:,nb#;Col: ::£i)o:ice[sucS£:: £[: :ikew:]r]des[.ez:taun:i[¥°:ek::Wn:: rh::£ yh°a:   a
is  right-there  are  likely  to  be  real  differences  depending  on  what  the
right approach is. Billions [euros, pounds or dolLars] turn on it."
43.   S±m5ilar   view   is   talken   in   Franc`es   Muriel   Street   v.   Derbyshire

Lr"empJoyed  Workers'  Cc7irre,   [(2004)  4  All  ER  839]3°  where  the  Court
observed as under:

•`54. When I first drafted this judgment I was of the view that, in the

case  of the  requirement  of  `in good  faith'  (I  say nothing  in this  respect

::;:I;I)T:[icvftiao:na::espsemrseon:a:h3:i|::::,aT:emi;;sie#tb:Pc,|i:,S,::einwti?f
pgtioiis  of prcdomiziance  or  degr:ees  of predominance;. a;  snggcsted.by
pupiic c,oticer]i and ad.opted by Mr Donrjva.n  as q`:`fall-back".sLibmission.`    `c
In .ea,ch Jcase   tr..fj  \ai:swer  one   way   or.  the   other  might,be.ja...`judicial

-\  .  -ie?.

;;:u:::t§]S;;i:::;e¥jc;r8:::::::i:::-t¥:,gT;I:eue:xf:[i;,I:;+;P¥:¥:e#:::::I:ian£;:::¥o::d:€::::e:;iEi
suggested by public concern that an ulterior motive ;hould only negative    d
good faith when it is so wicked and/or malicious-as to be 'or to approach
dishonesty and is the predominant motive for the disclosure."
44. It is submi(ted that there are certain expressions which have:

(cz) an inbuilt impossibility of being precisely defined;
(A)  the  legislative  intent  is  to  keep  them  undefined  considering  the

ever; changing   technoli-igy  and  the   laudable  object  which  it.  seeks  to
achieve.
45./`A similar view  is  taken by the Privy Council  in Scz/7incwt  v.  Dzt7Ttco7mbc,

[(1886) LR  11 AC 627]31  as under:
"Where  the  main  object  and  intention of a  statute  ire  clear  it must   I

not be reduced to a nullity by the draftsman's unskillfulness or ignorance    f
of law, except in the case of necessity or the absolute intractability of the
laiiguagc used."
46.. In India, the said question  arose in A4w#i.ci.pcz/ Comm!.Jfec, A-/#r[.fsczr v.

SJc}fc  a/ PwJ7jczb,  [(1969)  1   SCC  475]32,  where  this  Hon"ble  Court  held  as
under:

"i.  Validity  of the  Puiijab  Cattle  Fairs  (Regulation)  Act,  1968,  was    9

challenged  in  a  group  of  petitions  moved  before  the  High  Court  of
iniijab  by  persons   interested   in  holding   callle  fairs;  A4ofe!.nczer  Si.rlgfe

30  Judgment  in  the  compilation  with  hcading  "Additional  Judgments  Referred  in  Note  on  the
Question of vagueness to be a Gn>und for Declaring a Provision Unconslitutional".

31   Pp.1-12 at pp.1  & 8 of Co#ip/./w/f.ow a//wJgrricti/s, Vol.11

32  Pp.13-23 at pp.16-17 of Coijlpj./c€rj.o# a/Jlrdgme#rs, Vol.11

I

I

_

.-I
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Sawhney   v.   State   of   Punjab3B.   Before   the   High   Court   one   of   the
contei.lions  raised  by  the  petitioners  was  that  the  provisions  of the  Act
were  `vague  and  ambiguous',  and  on  that  account  the  Act  was  ultra
v!:res. The Court accepted that contention. The Court observed that there
was a distinction between a `ca(tle market' and a `cattLe fair' .and since no
definition  of  `cattle  fair'  was  supplied  by  the  Act,  it  was  left  to  the
`executive  authorities  to  determine  what  a  `cattle  fair'  was,  and  on  that
account  `the  infirmity  went  to  the  root  of the  matter,  and  the  Act  was
liable to be stnick down in its entirety on the ground of vagueness, even
if some of its provisions were unexceptionable in themselves.'.

4.   The   Lsia{e   Legislature   then   enacted   the   Punjab   Cattle   Fairs
(Regulation) Amendment Act  18  of  1968  which introduced  by  Section
2(bfr) a defipition of the expression  `cattle fair'-a.s meanirig  `a gatF.e'ring .of
more than twenty-five persori-s for the purpose of'gerieral sale br purchase
oicattle'. Fair '`){ficers were appointed by ine State Govemmen-Larid they
issued not;`ricatiotis declaring certain areas as `falr areas'.

5.` A  numhi31.  ol.  petilic^Is  were  again  moved  in  the  High  Court  ofI  `  Punjab  for  an  order  declaring  invalid  the\A€{  as  amend€-d.  The  High
`  Court  of Punjab` dismissed  Lhe  peti(ions,  upholding  the  validity  of  the

Act;  Kcfe¢r LSz.Jig/1  v.  Srczjc  o/ Pz4n/.czb34.  The  Court  in  that  case  held  that`the deflnition of `cattle fair' was not intended to bring within its compass

sales  by  private  individuals  outside  fair  areas;  it  was  intended  only  to
apply where in general, people assemble at some place for the purpose of
buying and selling cattle and the number of persons exceeds twenty-five,
and  that  Act  6  of  19685   as  amended  by  Act  18  of  1968,   `does  not
contravene    the    provisions'    of   Articles     .19(1)(/)    and    (g)    of    the
Constitution' .

6.. Certain persons interested in conducting cattle .fairs have filed writ
petitions in this Court. Arguments which are common in all the petitions
may first be considered.

•'  .      7. We are unable to accept the argument.(hat'since (he High Court of
Punjab by  their judgment  in M'oAz.#der Sz."gfo  Sczwfeney caSc  struck down
the Act, Act 6 of 1968 had ceased to have any existence in law, and that
in  any` event,  assuming  tha(,  the judgment of the  Punjab  High  Court in
A4oAj.#der  Sz.#gfe   Sczwftitey  cczsc  did  not  make'  the  Act  no,n-existent,   as
betweeil  the  parties  in  whose  favour the  order was  passed-in  the  earlier
writ petition,  the  order {iperated  as res judicata,  and on that account the
Act  could  not  be  enforced  without  re-enactment.  The  High  Court  of
Punjab in A4ofez.#der b`j.„grfe SczwAitey case observed at p.  396:

`...  in  our'opinion  the  petitions  must  succccd on the groinnd  that

the legislation is vagric, uncertain and ambiguous',

and also (at p. 394) that-

33  AIR  1968 funj 391
34  (1969) 71  PLR 24
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`...  as  the  infirmity  of vagueness  goes  to  the  root  of the  matter,     a

legislative enactment has to be struck down as a whole even if some
of its provisions are unexceptionable in themselves.'
But  the  rule  that  an Act  of a competent  legislature  may  be  `struck

down'   by   the   courts   on   the   ground   of  vagueness   is   alien   to   our
constitutional   system.   The   legislature   of   the   State   of   Punjab   was

:[°:fpe::I;::eennt£Cts:eh8e;aLa[tef°t:jtnhere€Poencstt£°:t;:i:SA']Va±£e=:;rybe?3e°cf[::Sjb
invalid by the superior courts  in India if the Legislature has  no power to
enact  the  law  or  that  the  law  violates  any  of  the.  fundamental  rights
guaran(eed  in  Part  Ill  of  the  Constitution  or  is  inconsistent  with  any
constitutioiial provision,  but  not on the  groi.Lnd that it  is  vague.  11  i§  true
that   in   Co"r}¢j/y   v.   Gc7/ic;rczJ   Co7IfJrwc/r.ow   Co.35,  .it   was   held   by   the
Supremecouriofthe`Uni€edstatesofAmericathat:  `        `    -I    '

`A statute  which eithr;i  forbids or-require`s -th-e dbin'g  of ah act in

terms  so  vague  tliat  inen  of comrfion  intelligence  must  necessarily
guess  at its  meaning  and differ as  i\j its application viola(es  the first

•if   essential of due process of law.'
`    But  the  rule  enunciatecl  by  the American  courts  has  no  application

u`nder our constitutional set-up  .l`he nile is regarded as an esseiitial of the I  C/
;    `due  process  clauses'  incorporated  in  the  American  Cc}nstitution  by  the

5th and the  14th Amendments. The courts  in India have  no  authority  to .
declare a statute invalid on the ground that it violates the  `due process of
law'.  Undcr r;`ir Constitution,  the  test  of due  process  of law  cannot  be
applied  to  statutes  enacted by Parliament or the  State Legislatures. This
Court has definitely ruled that the doctrine of due process of law has no    e
place  in  our  constitutional  system.  A.K.  Gapc!Zcm  v.  Srcz7c  o/ A4¢dra$36.
Kania, C.J., observed (SCR at p.120):

`There is considerable  authority for the  statemei}t that the courts

are not at liber(y to declare an Act void because in their opinion it is
opposed  to  a  spirit  supposed.  to  pervade  the  Consti.tution  but  not
expressed in words  ...  it is  orily  in express  coiistitutional  provisions     f
limiting  legislative  power  and  controlling  the  temporary  will  of  a
majority by a permaneiit and paramount law settled by the deliberate
wisdom of the natioii that one can find a safe and solid grouiid for the
authority   of   courts   of  justice   to   declare   void   any   legislative
enactment.'
The order made by  the High Court in Mofri.#der Si.7igfe b`czw/t"c}t cczse,     g

striking  down  the Act  was  passed oil  the  assumption that  the  validity  of
tlle Act was liable to be adjudged by the test of `due process of law' . The
Court was plainly in error in so assuming. We are also unable to hold that
the  previous  decision  operates   as  I.es  judicata  even  in  favour  of  the
petitioiiers  in  whose  petitions  an order  was  made  by  the  `ITigh  Court  in

A
35  70 L Ed 322 : 269 US  385  (1926)
36  AIR  1950 SC 27  :  1950 SCR 88
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the  first group of petitions. The effect of that` decision was only that the
Act  was  in  law,  non-existent,  so  long  as  there  was  no  definition of the
expression  `cattle  fair'  in  the  Act.  That  defect  has  been  reinedied  by
Punjab Act 18 of 1968.

8. We may hasten to observe that we are unable to agree that the Act
as   originally   enacted   was   unenforceable   even   on   the   ground   of
vagueness. It is true that the expression `cattle falr' was not defined in the
Act.   The   legislature   when   it   did   not   furnish   the   definition   of  the
expression `cattle falr' must be deemed to have used the expression in its
ordinary  signification,  as  meaning  a periodical  col]course  of buyers  and
sellers in a plape generally for sale  and purchase of Cattle  at times or on
occasions ordained by custom."
47.  The  said judginent  came to be  considered. in K.A.  AZ7Z7czS  v.  U7i!.o»  a/      `

. ±C=   . /ndz.a, {{1970) 2 SCC 780137.' Th.e Constitution Belch analysed tine concept of
'vagueiiess  to  be  a.ground of d._e.r+laring  a  provision  to  be  unconstitutional  in     ..

the following terms:
40.   It   would   appear   ±ioin   this   t]iat   censorship   of   films,   their

•  `cLassificatj\ifl,  `according    to    age    groups.    and    their   `sujtability    for

a          ::::::::Ctoefdb:Xwhe]rbit£°t:eTittine£:tsw;tfh::;I::Cis;:an,:t;: dr::earn:;*. |r;:'];:
`,   ` .  .not  to be construed  as  necessarily  offendiiig  the  freedom of speech  and

.expression.   This   has,   however,   happened   in   the   United   States   and
therefore  decisioiis,  as  Justice  Douglas  said  in his  Tczgore  fciwJ  LecJwres
(1939), have  the  flavour'of due process  rather than what was  conceived
as the purpose of the First Amendment. This is because social interest of

=..       the  peopl`e  override  individual  freedom.  Wh?ther  we regard  the  state  as
the parens  patriae  or  as  guardian  and  promoter. of general  welfare,  we
have .to concede, that these restraints on liberty in.ay be justified by their

:      absolute necessity and clear purpose. Social interests take in not o?ly the
interests of the community but also individual interests `which cannot be
ignored. A balance has therefore to be struck between the rival claims by
reconciling   them.   The   larger  interests  of  the  community  require   the
formulation of policies and regulations to combat dishonesty, corruption,
gambling,  vice  and  other things  of immoral  tendency .and  things  which
affect  the  security  of the  S`tate  and the preservation  of public  order  and
tranquillity.  As  Ahrens  said .the  question  calls  for  a  good  philosophical
compass and strict logical methods.

4/.  With  this  preliminary  discussion we  say  that censorship  in  India
(and pre-censorship is not differeilt in quality) has full jiistification in the

`      field  of  the  exhibition  of  cinema  flrms.  We  need  not  ge`neralise  about
other  forms  of  speech  and  expression  here  for  each  such  fuiidamental
right has a different content and importance. The censorship imposed on
the  making  and  exhibition  of films  is  in  the  interests.of society.  If the

37  Pp.  103-206 at pp.121-23 of Coii.p;/afj.o# a/Jndg7iic#rs, Vol.11
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regulations  venture  into  something  which  goes  beyond  this  legitimate    a
opening  to  restrictions,  they  can  be  questioned  on  the  ground  that  a
•legitimate power is being  abused. We hold, therefore,. that censorship of
films including prior restraint is justified under` our Cohsti`tLltion.

42.   This   brings   us   to   the   next   questions:   how   far   can   these
restrictions   go?   and  how   are   they  to  be   imposed?,This. leads  to   an
`;::v|:ToaiL::th::s:tetheprc°:;::in%o::n:aineenitjniss::Csti°c:d:r-eBc(ti3Ls?:::b

may  think  fit  setting  out  the  principles  which  shall  guide  the  authority    .
competent  to  grant  certificates  under  the  Act .in  sangtioning  films  for
public exhibition.

£nd±£e::enyf[±S:£gu=:te]:: :i:Secde:ter?:r,a:;c[iiheait:h#£;S!naoTifhnaks t:::   G`
` this is_ a fair Lreading of` the section  as a whr2;e. The fi]-st Sub-sec`tidn-;tates

the principles and read -With .the  second `claus:: df the Tt.ineteenth` article it
is  quite  clearly  indicated  that  the+ c.opieLi  ii`  F?`tr.6  bi: their contelit  should
not  offend certain  matters  there  set  down  .:T.h.;' Cehtral  Gov'ernment  in
dealing  with the problem of censorship  wili have  tp bear in lpind those

fn;]alj;,P¢[Se sofanAdinrt::sy.  8i][c::rst:,e pparh[£;I::°e:]}:i :`= Ca°d¥tastaea:Tre¥t:o|n°s8 icna:    a

?:£tdtii:tft]L:::net:u;en;°dt:[eegAa::o(nan:ftTea:£E:tyfvset£[:ubnectT::.e)I:fftpcfri::tebn:
made  a  law  giving  power  to  close  certain  roads  for  certain  vehicular
traffic  at  stated times  to be  determined by  the  executive  authorities  and

=:yme::d;erear8gu::tj°Esatfntht£:e}sex]:rscjifc£°efnttht:t,.ttp£`eve::,fy;tyctahnen°:g£:ro:e
i   locomotion.  Of course,  everything  may  be  done  by  legislaf.ion  but  it  is

liot  necessary  to  do  so  if  the  policy  underlying  regulatioiis.  is  clearly
indicated.     The    Central     Government's    regulations     are    there   -for
consideration in  the  light  of the  guaranteed  free.don  and  if they  offend

. substantially against that freedom, they  may b¢` struc'k down. But 'as they
stand they cannot be challenged on the ground that any recondite theory
of  law-inaking  or  a  critical  approach  to  the  separation  of  powers  is
inhinged.  We  are  accordingly of the opinion tliat Section 5-8(2) cannot
be challenged on this ground.
48. This brings us to the manner of the exercise of control and restriction

by lie direct:Ions. Llere the arguinent is that inost of tire  regulations are vague
and further that they  leave no  scope for the exercise  of creative  gel.ius  in the

field  of  art.  This  poses  the  first  questior.  before  us  whether  the   `void  fc)r
vczg4(e„ess ' cJoc.//i.7Ic  I.s  app/I.cczb/e.  Reliance  in  this  connection  is  placed  on
Municipal  Committee.  Amritsar v.  State  of Pul.jab38. \n [ha.t case  a..Div.is±on
Bench of this Court lays down that an Indian Act cannot be declared invalid

38  (1969) 1  SCC 475
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on the ground that it violates the due process clause or that it is vague. Shah,
J., speaking for the Division Bench, observes:

`...  the rule  that an Act of a  competent legislature maybe  "struck

down"  by  the  courts  on  the  ground  of  vagueness  is  alien  to  our
consfJ.fwfj.o"¢/  Jysfcm.  The   legislature  of  the  State   of  Punjab  was
competent to enact legislation in respect of "fairs", vide Entry 28 of
List  11  of  the  VIIth  Schedule  to  the  Constitution.  A  law  may  be

L   declared invalid by the  superior courts in India if the  legislature has
no  power  to  enact  the  law   or  that   the  law   violates  any   of  the
fundamental  rights  guaranteed  in  Part  Ill  of the  Constitution  or  is
inconsistent with any constitutional r!rovision, but not on the'.ground
that it is vague.'

The---l:i-ri::;d  ;euiie  refers  fo  the  pracf ice  of  the,Supreirtie 'Court  of  the
•   `United  States  in-Coii:i.ally  v.  Gerierai  Con:truct`ion-Co.39  where  ii  was

observed..                                                      `.   ..
`A statute  which~6iifeer forbids ;r leq'uires the doing of an act in

:eure=§::iysa8mueeanT]:;:ednd::fecr°`:sir;i:i:ts£::L;;]iigc:;ii€o?n:[PoS[tat%:Ctehs:¥tsyt
essential of due process of law.'

The learned` Judge observes in relation t6 t`his a.s follows:
`But   the   rule   enunciated   by   the   American   courts   has   no

applicatioii under our constitutional  set-up.  This  rule  is  regarded  as
I   an essential of the "due process clause" incoxporated in the American

Constitution  by  the  5th  and  14th Amendments.  The  courts  in  India
have  no  authority  to  declare  a  statute  invalid  on  the  ground  that  it

`.` violates  "the due process of law".  Under our -Constitution, the test of

due  process  of  law  cannot  be  applied  to  the  statutes  enacted  by
•          Parliament or the state Legislature.'

Relying` on  the 'observations  of Kania,  C.J.,  in A`:K.  Gapc!Jan  v~.  Srcz/€  o/
M#d7cz$4°  to  the  effect  that  a  law  cannot be declared  void  because  it  is

. .:Loppos.ed   to   the   spiri(   supposed   to   pervade   the   Const.itutiJn   but   not
expressed  in  words,  the  conclusion   above   set  ou(  is   reit6ra(ed.   The
learned  Judge,  however,  adds  that  the  words.  `cattle  fair'  in  act  there
considered, are sufficiently clear and there is no vagueness.

45.  These  observations  which  are  clearly  obiter  are  apt  to  be  too
generally  applied  aiid  need  to  be  explained.  While  it  is  true  (hat  the
principles evolved by the Supreme Court of the Uiiited States of America
in  the  applicalioii  of  the  Fourteenth  ^mendmem `were  eschewed  in  our
Constitution  and  iiistead  the  limits  of restrictions  on  each  fundamen(al
right  were  indicated  in  the  clauses  that  follow  the  first  clause  of  the
nineteenth  article,  it cannot be  said  as  an  absolute  principle that  no  law
will be considered bad for sheer vagueness. Thei.L` is ample authority for
the   proposition   that   a   law   affecting   fundamental   rights   may   be   so

39. 701, F,d  322  :  269 US  385  (1926)
40  AIR  1950 SC 27  :  1950 SCR 88
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1946 was declared void for uncertainty. The condition for the application
lof Sections 4 and 4-A was that the person sought to be proceeded against
lnust be  a Goonda but  the  definition of Goonda in the Act indicated no
tests for deciding which person fell within the definition. The provisions
were therefore held tb be uncertain and vague.

46. The  real  rule  is  that  if a  lavy  is  vagu,e  or  appears  to  be  so,  the
court must try [o construe  it, as far as may be, and language permilting,
the  construct;.on  sought  to  be  placed  on  it,  must be  in  accordance  with
the   intention   of  the   legislature.  Thus,   if  the   lc{w   is   open   to   diverse
constrttction,  that  construction  which  acc(.irds'.best with  the  intentioIL  of
the' ldgi5la[ure qnd -advances the purpcj,a.e of legisldtlon, `is So be profdrxpd.
Whe;e howeve; ..'r`.e low  admits -of ;o  such c;nstruc+tion  and tire  bersons
atp3fnys.%y:anrpe:a!gs:%as#:n%fsr|Senesi;;!cu%e,ora;:%tyu::%ie,,i:,oP:1;,#Saalfdfct,nf,

.      czppJi.cczfr.o»  c?f fAb  c!-ocfr!.#e  o/dwe prcrfe5s.  The  invalidity  arises  from  ire

Probabil{ity of the niisuse of the  La`w to the detr`imeht  of the individu;I:I If
possiblet, \in.e  Court  instead  of strikiiig  down the  law  may  itself draw  the     C/
line  of demarcation  where  possible  but  this  effort  should  be  sparingly
made and only in the clearest of cases.

`  49. The question then came up for consideration before the Constitution
Bench  by  this  Hon'ble  Court  in A.K.  Roy  v.  U#I.oM  o/J7!dJ.cr,  [(1982)  1  SCC
271]42.

i.      "6].:..In   'mciking   these   subinissions   counsel   seem   to`us   to   havi6     e
overstated  th.eir  case  by  adopting  an  unrealistic  attitude.  It  is  true  that
the  vaguene.`s  and  th;  ron.;equ:Gn{  uncertainty  of  a  law  'of  breventive
detention  beJars  upc)n  the  unreasonableness  of  that-law  as  muc`h  as  the
unc.ertainty  Of a pui.itive  law  like  the  Penal  Code  does. A. person ca;rmof

I ..-- be deprived of his liberty by a law which is nebulous `and uncertain in its
definition  and  application.  BWJ  i.#  co7ts!.czer!.mg  ffoe  gwcsfl.a"  wAcf/ier  ffoc     f
expressior.,s  aforesaid which  are  used  in  Section  3  of the  Act are  of that
character, we must have regard to the conside:.ration whether the concepts

embodied in those  expressions  are at all capable of a precise  definition.
The  fact  that  some  definitidrn  or  the  other  can  be  formulated  of  an

'   expression   does   not   mean   that   the   de.finition   can   nece`ssarily   give

ccr/CZJ."ty  ro  ffeccJ e'xpreb'b'/.o7!.  The  British Parliament has  defined the  term     g
`terrorism' ill Section 28 of the Act of 1973 to  mean  `the use of violence

for political ends', which, by definition, includes  `any use of violeiice for
the purpose of putting the public or any section of the publie in fear' . The
phrase `political ends' is itself of an uncertain character and comprehends
within its scope a variety of nebulous situations.  Similarly, the definitions

41   AIR  1961  SC 293
42  Pp. 24-102 at pp. 70-73 of Cot7ipj./czrj.a" a/Jwdg»Ic#rs, Vol.  1]
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contained   in   Section   8(3)   of -the   Jammu   and   Kashmir   Act,1978
themselves  depend  upon  the  meaning   of  concepts   like   `overawe  the
Govemment'. The formulation of deflnitions cannot be a panacea to the
evil of vagueness and uncertainty. We do not, of course, suggest that the
legislature should not attempt to define or at least to indicate the contours
of expressions, by the use  of which people  are  sought to be deprived of
their liberty. The impossibility of framing  a definition with mathematical
precision cannot either justify  the  use  of vague  expressions  or the  total
failure   to   frame   any   definition   at   all   which   can   furnish,   by   its
inclusiveness  at least,  a safe guideline for understanding  the .meaning of
the expressions used by the legislature.  Bw/ Jfec po!."f fo  "ofc  i.f frfeczf fhcne
are  expressions  which  ir.herently  comprehend  suc`h  an  infinite  variety  of
situation.s  !hat definitions, instead of [end}ng to 'thepe a drefi`nit6. mea;ir;§,
can ..;nly ;ucceeJ ei,ther in robbing ;hem Of i-heir i.n';ended -amplitude or :ln•   makiin,; it`.`necessdr; Io frame fun-her clef i;ilioirs of {.he terms -clef ilned. Acts

prejudicial  to  the  `defence  Of India.`  -i:ecurtty  of .ll.;dia'f `securiry  Of the
Sta`te',  and  `relations  of India with foreign  powerq` .ti..e` ccr!.cepts .of that

+   nature which are difficdlt to encase with.in the  st`rai;j`acke.3 Of ; deft;..ltion.
•  If i[ is permissible to  the legislature  to.€nac[ laws of prev€ritive detenfiQwi,

a certain amount oj. minimal, latitude  has  to  be co`nceded  I,o it in Lnrder to
make those laws  eJ]:ective. That we consider to be  a realistic approach  to
the situation. An administra.for actil.g bona fide, or a court faced with the
question   as   [o   whether   certain   acts   fall   within   the   mischief  of  the
aforesaid   expressions    used   in   Section   3,   will   be   able   to   find   an

.acceptable drnswer either way. In other words, though an expression may
•  . alppear` in  cold  I)rint  to  be vague  and uncertain,  it lnay  not b.e` t.Iifficult to

apply it to -life's practical realities. This process undoubtedly irivolvies the
possibility  of  error  but  then,  there  is  hardly  any  area  of  adjudicative
process which does not i"ulv`e. that possibility.

62.  The  requirement  that  crimes  must  be  defined  with  appropriate
defmiteness  is  regarded  as  a  fundamental  concept  in  criminal  law  and

• ..'.must`Jiow be regarded as a pervading theme of our Constitu.tjon since the
•.   decision  in  A4cz#ekcz   GczHczfai.43.   The  underlying   principle   is   that  every

person  is  entitled  to  be  informed  as  to  what  the  State  commands  or
forbids and that the life  and liberty of a person callnot be put in peril on
an ambiguity. However,.even in the domain of criminal law, the processes
of  which  can  result  in  the  taking  away  of  life  itself,  no  more  than  a
reasonable  degree  of certaiiity  has  to  be  accepted  as  a  fact.  Neither  the
criminal  law  nor the Constitution requires  the  application  of impossible
standards and therefore, what is expected is that the language of the law
must contaiii an adequate  warning of the conduct which may fall  within

:?Tfmphr:ts;an;b,etdheTeegaj's[aT:::]fr:qeuaes#tr,eydusbeysvca°g:eme°xnpr::si:rnsst::Tkdcfn,3.ri:;
into hatred or contcmpt', br  `mainteflance of harmony between different

43  Maneha Gedhi v. Union Of India. (19]8) 1 SCC 248
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B(1)(c)  and 268 of the Penal Code). These expressions,  though they  are
difficLilt to define, do not elude  a just application to practical situations.
The    use    of   language    caITies    with    it    the    inconvenience    of   the
imperfections of language.

. s :c::i.tywoef s[ened:a,:t.tsheecuc::yceopftsthaef°;: ££ 9 'a::in.::I;tis::e ::e[:€]:nt;,?t'ri   b
foreign powers',  which are mentioned in Section 3 of the Act, are not of
any.great certainty or` defmiteness.  But in'the very. nature of things  they
are  difficult to define. We cannot therefore  strike.down these provisions

•'    `of Section 3 of th.e Act on the ground of their vagueness  arid `uncert.ainty.
-,We mtist, howevc'r, utt'er a word of caution that sinc`e [h.e concei3-`(s. are not

`   ` d\cfined,`undoubtedly be,cause `ihey ai.e ,not capable of a precise.definition,    q

t~.tall.i:`.  must strive` to give to those concepts a narrower construclich  than     ,
`t,7-hat `the,  iiterai   words   s`]ggest.   While   constniing   haws   of  Preventive     ,...
d€,tenti{7ii .like  Jie  National  Security  Act,  care  must  be  taken  tG res.Iri€{   `:
their application to as few situations as possibi.`':.  Indeed,  that ca.a well be
the  u!is€ated  premise  for  upho.I.ding  the  constitutionality  of clauses  like
thQ§e   in   Section   3,   which   are   fraught   with   grave   con.sequences`  to    C'
personal liberty, if construed liberally."                                                             ' ''
50. There appears to be no deviation from the said view so far.
51.    Furthermore,    expressions    used    in   Section    66-A    are    not   the

expressions which are alien to Indian system of law an`d are found in various
penal  provisions   under   the   Indian  Pepal   Code   as   well   as   the   Criminal    e
Procedure   Code.   The   details   of  s-uch'  provisions   in   a   tabular   form   are
reproduced hereunder:          .

IPC

\

I

ONLINE

True Prin



.     ;       ,i   I      I.:,   ,r

SCC Online Web Edition, Copyright © 2019
Page 99          Wednesday, March 20, 2019
Printed For: LIBRARIAN JR.
SCC Online Web Edition: http://www.scconline.com
Trueprint" source:  Supreme Court Cases

SH,REYA SINGHAL v. UNION OF INDIA   I
Summary of Argumerits-

'` VII. Mr 'Ilishar Mehta, Additional Solicitor General, for the Union of India (co#Jc7.'/

99

52. It, inay be true that wherever penal provisions in IPC or Crpc use the
above-referred   expressions   there   are   certain   qualifications   used   by   the
legislature.  However,  there  are  some  provisions  where  the  expressions  are
used without any qualifications.  In the said provisions  the offence is causing
obstruction, annoyance or injury, etc. it is only (he different medium or mode
through which it is caused is provided in different sections. The said sections
are as under:

ONLINE

True Prin

a.             53. Further  this  Hon'ble  Cciurt  has  coITsidered  certain  expression'S.  an`d
has  accepted  that they  are  incapable  of any  precise  definition. A  list  of the
said  expressions  is  provided  hereinbelow  for  convenience  of this  Hon'ble
Court:
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54.  Furthermore,  in  a catena of judgment  this  Hon'ble  Court held  that
expressioii`  "Public   interest",   like  . "public   purpose'.',.   is   not   cap,aple   o1.

C      8Iny  prdcise clef inition:

55..Similarly-,  'thiL`,  Hon'ble Court has again.held in a series  of judg,ments
that the I;hrase "nati.1raJ justice" i§ also not capa'ble of a pnec.i.se defi#z.fz.o7!.

56. Likewise,  thus HoirDleicourt has also held that words "employer and
employee" must necessari'ly  vary form business to business and is by its very

d     nature incapable ofp7icc[.sc cJe¢»!.£z.a" ....                      j ,

57.  Also  this  Hon'ble  Court  has  held -that  the  principle  of  "just  and
equitable"  clause  baffles  aj7r€cz.fc  defl7Iz.Jz.orz.  It  must  rest  with  the  judicial
discretion of the  court  depending  upon  the  facts  and  circumstances  of each
Case.

Ill. On Application of Millers Obscenity Test and Strict Scrutiny
Test to test the vifes of Section 66-A of ..the IT Act

58.  It  is  respectfully  submitted  that  while  contending  that  the  words
`.grossly  offensive"  appearing  in  S.ectiorL  66-A  are ~vague`: : sulTicient  relian-ce

was  placed  by  the  petitioner in WP  (C)  I\To.  23-,of 2013,  on  the judgments
rendered by the US courts in the following`cases:

(i)  Reno,  Attorney  general  Of  United  States  v.  AUCL,  S2:\  US  844
(1997)44;

(ii) Ashrroft v. American Civil Liberties Union, 542 US 65645., and
I   (I.I.I.) AC£U v. MwkcIse,v, 534 F 3d  18146

59.  It  is   submitted  that  the   said  judgments  were  referred  because  a
similarly  worded  phrase  "patently  offensive"  used  in  Section  223(cJ)  of the
Communication  Decency  Act   (CDA)   aiid  Section  231(cz)(1)  of  the   Child
Online  IIotection  Act  (COPA')  was  held  to  be  vague   and  overly  broad.
Accordiiigly,  it was  sought to be  argued that by applying  the test referred  to
in  the  said  judgmeilts  i.e.  "relevant  community  standard  test",  the  words

A        44  Pp.114-168Vol. IVofc`ompilation
45  Pp.169-204 Vol. IV of Compilation

46  Pp. 205-230 Vol. IV of Compilation
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"grossly offensive"  appearing  in Section  66-A wiould also have  to be held as     a

vague and overly broad aird hence liable to be struck down.
I      60. It is respectfully. submitted (hat reliance on the said judgments to test
the validi'ty of the Section 66-A is completely misplaced.

61.  It  is  submitted that  Section 223(d)  of CDA and Section 231(cz)(1) of
the COPA (as impugned in the said cases) were enacted to protect the minors
from gaining  access to pornographic  material available on cyberspace.  Thus    b
in  pith   and  substance   the   said  sections  covered  only   a  limited  field  of
"obscenity"   and  accordingly   the  relevant  ,"community   staridird  `test"  'i.e.
"Millers Test.47 which governs that limited field in.US was applied.

62.  However,  as  cLpposed  to  the  context  of the said judgments,  Section
66:A  apt  only  places  restrictitin  on  mere  Obscene material but  also,.places  a    c.
restriction  on  other  "infoina:-inn"  ill  the  interests  of  the  sovereignty  and '
integrity of lndia,.in the int,erfs't of the security,of the state, ill,the interest 'of      ' '-
(he' friendly  relations  with  fG2e:€.;-,I  S:aces,  in  the  interest  of the  Public  order
and in relation to defamation and il]citemen`t to an offence.

63.I Thus,` iii`view  thereof,  ;t. is respedtfully  submit'ted  that the vagueness
challenge to Section 66-A cannot be determined solely on the basis 'of Millers     C/
Obscenity Test (as applicable in US) which has a limited or no application in
India. Accordingly, for this reason alone, the said judgmen(s are not relevant      `
to adjudicate the controversy raised in the present batch of petitions.

64. Without prejudice to the above, it is sLibmitted that even following the
American standards, restriction on freedom of speech and expression can be
placed inter alia on the following grounds.arid in the following manner:

` (I.) Fightiiig words and tnie threatsI    (i.7.) Con'tent-based restric(ions

(i.I.I.) Prior restraint

(i.v) Forum doctrine
(tJ) Time, place, and manner restrictions

65. Thus,  if the validity of Section 66-A, in its  entirety, has to be  tested
by applying American standards then all the aforesaid tests are required to be
applied and not the limited tests applied in above judgments.

66.  Even  otherwise,  the American  standards `of obscenity,  as  applied  in

2]]3e](:;(O]V)eojfudc86npeA`;sc::::jt']gbew#,a:,:fct,]„:;1,a:Z;s(dip;|tie:PnA|::fans::t;:a':g
context.   It   is   sublliitted   (hat   in   US   creatiiig,   distributing   alid   receiviiig
sexually  explicit rna(erial  i.e.  pornography between conseiiting  adults is held
to  be  a  facet  of speech  and  expression  protecte¢` by  the  First Amendinent,
which can never be a protected freedom in t.he lndiari context.

A

47  Pp. 65-89 at 77 Vol.  IV of Compilation
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67.  It is  submitted that in one  of the flrst  landmark judgments rendered
the US  Supreme Court in Roffe48, it was held that generally obscenity was

disl
a protected speech under the First Amendment. However, it carved out a
inction  between  obscenity   and   sex,   to   hold   that   only   such   sexually

;xrd:
exrilicit  (obscene)  material  which  deals  with  sex  in  a  manner  appealing  to

ient  interest  was  not  protected  under  the  First  Amendment.  Whereas,

b   .3u:d|::i?ee:i, oi:cese:d:o#endo: iseil;ir:apt.u;enfdof;::i:,e ::'i:e:e:ec:e:::fL,th:;s:::n::t:1::;I;::

I         "At`the time of the adoption of the First Amendment, obscenity law
:  was   not   as   fully   developed   a§   libel   law,   but   'there   is   sufficiently
I contemporaneous `evidenee  to  show  that  obscenity,  too,  was  outside  the
( protection intelided for speech and press. (P.`26)
I                                                                *                                                 *                                                *--

I          However,` s-ex  an-d  obscenity-are:not  syrnonymous.  Obscene  material  ---.-"
; is   material   which   deals   i',+:th  sc`x`in   a'  manlier   a`ppealing   to   prurient

I interest. The portrayal  of sex,  e.g.,-in  art,` literature  and  scientific  works.

I,is   not   in..i{s6l-f  sufficient   reason   to   deny   material   the   constitutional  '
i protection of freedom of speech aiid` press."` (Pp. 27 -28)
) 68.: Thereafter,  the  struggle  of US  Congress  to prohibit distribution  and

po§ses§ion  Of  pornographic  material   was   further  abridged   when   the  US
Su
55i

e

reme Court, speaking through Marshall, J., in Sfa;3/ey v. Georgz.cz, 394 US
(1969)49 held that the statute, insofar as it made mere private possession

of lot)scene   matter   a   crique,   was   uncor!stitutional   under   the   First   and
Fohneenth Amendments. In a-concurring orinion by Black, +J. jt was` held that

:re[eoiocsasn::;£to:eofmr:::.:8cT£=teerboyr:%Yi:ef[L:in::tet?;eor]::]Pne:I:£easF:rbs:C=n:-Fo+tteenthAmendments.

( 1 ;7629);o=£nwa£[±Y; thd:fiTn:ngsutphreems:ancd°arurdt£` £nw#:'iermvjs:¢b':r°:::"d'  :ot 3£due:t£]f;
obscene material which the State may regula(e without infringing on the First
Aulendment rights of the citizen held that:

I          .`We  emphasize  that  it  is  not  our  function  to  propose  regulatory

i  schemes` I.or the  States. That must await their concrete. legisl.ative  efforts.
I It  is  possible,  however,  to  give  a  few  plain  examples  of  what  a  State
i  statute   could   defiiie   for   regulation   under   Pal.t   (b)   of   the   standai.d
I  announced in this opinion, supra:

(c!) Patently offensive  representations  or descriptions of ultimate
sexual acts, normal or perverted, actual or simulated.

A        48 |Rorh v.  U„z.fedsrdrc5, 354 US 476 (1957) -(Pp.13-41 Vol. IV of compilation)
49 |Pp. 52-64 of Vol. IV of compilation

50 lpp. 65-89 Vol. IV of Compilation
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mast:!bat:::e,]]t:yxcr:tf;:;SIT:nc:£eopnr:,Se:tna:£°[neswd°rex£]ebs£Ct:;Pnt£°:fs  t£:   a
genitals." (P. 78)

70. The US Supreme Court further held that:
"Sex  and  nudity  may  not  be  exploited  wi(hout  limit  by  films  or

pictures  exhibited  or  sold in places  of public accommodation  any  more
than  live  sex  and  nudity can be  exhibited or  sold  without  limit  in  such    A
public  places.  At  a  minimum,  prurient,  patently  offensive  depiction  or
description of sexual conduct must have serious literary, artistic, political,
or scientific v`alue to merit First Amenquenl protection. (P. 78)

**.*

Under   the   holdings   .1-fmounced   today,   Ilo   one   u--iil`.be   subject.to

pros.ecution  f6r  the  sale  or  exposure .rf ottjscene  materials  unless  tihese
materials depict or describe patent'ly 8fi-cni-,ivc  `hard core-' sexual.Conduct
specifically defined by the regulating State *aw., as vyritten or const.med."

71.  Further,  in  the  context
Supreme. Court  refused  to   lay

::%lfi::.# a¥:ahtei%Pfse:Lnsdet:   the

.,,.   I.-`

ol`  the  con{en'ir)orary  standard  test,  the  US
down   any   uniform   iLational   standards   of     .
"pnirient   inter.est"   or   ivould  .be   pat.ently     c/.

C_,,

"Under   a   national   Constitution,   fundamental   First,  Amendment

limitations  on  the powers  of the  States  do  not  vary  from community  to
community,  but  this  does  not  mean  that there  are,  or should  or can  be,
fixed,   uniform   national   standards   of  precisely   what   app.eals   to   the
`prurieut   interest'   or   is    .patently   offensive'.-These    are   esseriti+ally    e

questions of fact, and our nation is simply too big arid too.diverse for this
.Court to reason,ably expect that such standards could be iniculated for all
50.  States   in   a   single   formulation,   even   assuming   the   prerequisite
corisensus  exists.  When  triers  of fact  are  asked  to  decide  whether  `the
average   person,   applying   contemporary   comrTunity   standards`'  would I
consider certain materials  `prurient' it would be unrealistic to require that    /
the answer be based on some abstract formulation. The adversary system,
with lay jurors as the usual ultimate fac( finder; in criminal prosecutions,
has historically permitted  triers of fact to draw on the s.tandards of their
community, guided always by limiting instructions on (he law. To require
a State  to  structure  obscenity  proceedings  around evidence of a national
`community standard' would be an exercise in futility."

`72.  T.hus,  il  is  respectfully  submitted  that  the  above  series  of judgments
of the US  Supreme Court have conferred a licence to US citizens to produce,
dis(ribute  and  sell  sexually  explici(  _Tnaterial  with  a  tlistinction  (hat  only  the
said pa{cntly offensive "hard core" sexual conduct specifically defincd by the
regulating  State  law  would  iiot  get  the  protection  of the  First  Amendment.
However,  in  contrast there  is complete prohibition in producing, distribL[tion    "
and sale of sexually explicit material and pornography in India and the same
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etely banned. As such the "relevant community standard" applicable
nnot be at all made applicable in the Indian social context.

bytt7h3e.FgthseurFr:Le:e::::e::e#,:rs:ta::y,;;„#:i:sut;::;i,o:e:g::i:hu:

b   :e#a::s::!te:dr,fmy:d¥:i:e::sci;;::o:::r;,:dh:y:,:::d:nE:!c:cv;:,:u,e::h:,::i:s::u:s:sfs.,;e:xtre.i,:?,.::
ssion  of  sex,  having   serious  li(erary,   ar(istic,  poli(ical,  or  scientific

ELr:
ex
Va the annexed sub-categories of sexual expression is legally permitted to
be lcreated,  distributed  and/or  sold.  This  in  turn has  conferred  the  status  of

c `  £1|:o:::sot:w:;oli,n:::psp:r:ee?ss:I::hi:?;::::::p::e::hog;:n:e:r:a:I:en:guj;:::::i:osilti:iihi:e¥,h::
US| is annexed hereto and marked as A»#exz/.''c A.

I 74.  Thus,  vagueness  chalien^ge  raised`jn  R6Jr.o51  and Asfacro/r52  has  'to
been seen in the aforesaid context ivhereiii {dc- is§tle was triat of circulatioii of

#e°]gersasp:::t:catt;:Eai:ah£:h].`eva£S[£:{r)ill::t:;s?:£e:;::[aFj::t£:mtheendG:::i:::et

i::di:u:::::;:n:a;:sC:hyfat;e;::i:e;§i[i§°r;°e{£:C:1;v;ee::;ii:ia::eut;°;ac::::e:ran:Cr9nei¥oa::S[;rrL:t:e£

`   `   e    sp#;.`[:n££ 6:isipneocrtfsup[::cshT,b£T:tneadv:F[:tb[teh:ns]ar;:i:,£S`;i:::I;:: ::twe:ehna;`:::I:
•'.      I    `coiferred  on: the  legislature  under Article  ]9(2)  to  pta.ce' blanket`ban  on  the

pornographic material in the interests of "decency and morality".
I 76. Thus, in Indian context (he words "grossly offep9ive and mena-cing in

character".iri  the  context of decency  and morality  have  to  take  colour from
the|tes(  laid  down  by  this  Hon'ble  Court.  IL  is  submil.ted  that  this  Hon'ble

f    ::|:tefnp£::ejfu£:rink::tvres:::Cre°f ¥;B.tin(:°±:i ,4b]Sec€o::t75a3t' ;fie: r2e5e::fd8 ;:

under:
"2j... A picture of a nude/semi-nude womall,  as  such, cannot per se

be called obscene unless it has the tendency to albuse feeling or revealing
an  overt  sexual  desire.  The  picture  should  be  suggestive  of` a  depraved
mind  and designed  to excite  sexual  passion in per'sons who  are  likely  to
see it, which will depend on the particular posture and the backg.round ill

51  |521, US 844 (1997) R€ro, Arromey Gcncrcz/ a/ I/#!.red S/ares v. ALrcL, pp.114-168 of vol.  IV of
|Compilation

A        52 |542 US 656Ashero/r v  A;#cr/.ca» CJ.yJ./ LJ.bcmcs un!.o" (pp.169-204 ofvol. IV of compilation)
1534 F 3d  181 ACLU v. "itA-t„ey (in. 205-230 of vol. IV of C`ompilation)

53 kpp. 273-286 Vol. IV of compilation -paras 1 3 to 26, para 23 at p. 2§4 of compilation)
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::::Fi±:ew::cdhe/hs:vme£-antue:ede¥:ymoafn,:ic?t:::C:::tfu?niyoutgftsse,cS::-br:[£:e,:a
to be obscene, but the obscenity has to be judged from the point of view
of an average persoii, by applying contemporary Community standards."

Applicability of "Strict Scrutiny Test" to adjudge the vires of Section 66-A
of the IT Act

'77.  It  is  further respectfully  submitted  that  while  raising  a challenge  lo    b
the  vires  of Section 66-A,  the petitioners  in WP  (C)  No.  23/2013  have  also

.          referred to the strict scrutiny test applied in the ReHo and ASAc7iofl judgments
'   and have  contended  that  Sectiori  66-A  is  ultra vires  as  it  fails  to  muster  the

said test.
`     `  I+     78. It is submitt:d that applicability of tri; .strict sc.njtiny test` iri India has

'``     `     been  considered  6y,  I.his  Hofl  b!e  Court  in  a  cat.ena`of  cases.  Recently  this     C
'`    -    : Hon.b\e  fr=`ourt -iri Subhash  Chandra v.  Delhi.Subond;ni{.q,ie  +§6rvices  Sel-ec[ion

',Bo&#d,i(2009)  15   SCC  458,  after  referring  to  ail  the_  previ?us `judgm;nts

'   r6ndereri by this Hon'ble.Court has held as,under:
•`80.  It is cctmmorily believed atliongst €L section of atademiciaiis that

:t:I::t s]:ruAt;£y; kt¢e si„[,n„ avrf efT. ¢£f„ rth(:usr°a3S±t:t:t::na;3:i::%iedei:i s|{,:dri a°:t I:lil:    a
Therein [elLance hz\s been p-i.aced ori Saurabh  Chaudri` v.  Union Of India,
(2003) 11  SCC  146 wherein this Court stated:

`j6.  The   strict  scrutiny  test  or  the  intermediate   scrutiny   test

applicable  in  the  United  States  of America  as  argued by  Shri  Salve
~  -.  cannot  be  applied  in  this  case.  Such  a  test  is  not  applied.in  Indian\   e

courts.  In  ally  eveiit,  such  a  test  may  be  applied  in  a  case  where  a
legislati(]n ex facie is found to be uiireasonable.  Such a test may also
be applied in a case where  by reason of a statute the li,fe and liberty
of a  citizen  is  put  in jeopardy.  This  Court  since  its  i.iiception  apart

:        from  a  few  cases  where  the  legislation  was`fouiid  to  be  e`x  facie
t'`       wholly  unreasonable proceeded on the doctrine that consi'i'tu(ibnality     f

of a statute  is  to  be presumed  and  the burden to  prove 'contra is  on
him who asserts the same.'

•    In a concurrent opinion, one of us, S.B. Sinha, 'J., stated, thus:
`92. Mr Nariman coiitended that provisiori for reservation being a

suspect  ]egis]ation,  the  strict  scrutiny  test  should  be  applied.  Even
applyiiig such a test, wc do not think that the institutional rcscrvation    9
should   bc   done   away   with   having   regard   to   the   present   day
scenario....'

8/.   Sczwrczz)fe   Cfeczwdrr.   (supra)  read   as   a  whole   therefor  refused  to

apply  the  strict  scrutiny  test  in  the  case  of reservation  evidently  having
regard to clauses  (1)  and (4)  of Articles  15  and  16 of the Constitution of
India.  It is noteworthy to point oiit that the facts of this case did not benr     h
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out`'an ex facie unreasonableness  and therefore the Court did not employ
the strict scrutiny test.

82.  The  Constitution Bench  in Asfeokcz  Kw7»c!r  rfoczkwr (supra),  itself,
held:

"252.  It  has  been  rightly  contended  by  Mr  Vchanvati  and  Mr

Gopal  Subramanium  that  there  is  a  conceptual  difference  between
the cases  decided by  the American  Supreme  Court  and the  cases  at
haiid.  In Sczwrczz7fr  CrfeawcJrr. v.  Uni.om  a/J"dl.cz  it was held that the logic.
of   strict   classification   and   strict   scrutiny   does   not   have   much
relevance in the cases of the nature at hand."          (emphasis supplied)
.Sczwrtzb4 -CfeczwcJri  (supra)  itself,  therefore,  po.ints  out  some  category

I, of cases  \t/here  strict  scrutiny  test  would .be ,applicable.' A54'okcz  Kz/mczy

I  7lrfec!k#r   (:s`u-pra)    solely  `relies_   upon   S¢wrwbfe    C¢czjjJr!.-,to.  clarify    the
. I     ) applicabirity   of   strict   scrutiny   and   does   no(,,in.ak.e   ,?n   indepepLdent

.  .   i :vy-::ep±fn:fi:::::V::{t::i:ietg:fr:£s¥sd,. trees:i: ::stth::.:;jbni:np#{ae:di:P-rte.Spect
I             .  /.   Where.a   statute   pr   an,action   is   patehtly   unre`asonable   or

;  ''i,,        -orb.itrary. (See Mithu v. State of pdrtjab, (1i83) 2 SCC -LJ7.
I                  2.  Where  a  statute  is  contrary  to  the  con.stitutional  sc'heme.  [S`ee

I       :fvthJ:;¥;:;!.t:eefooise:;t;;):]r:imp:::ub:I:1voonk:i regards the constitutlollallty
4.    Where    a    statute    or    execution    action    causes    reverse

discrimination.
<  5.  Where  a  statute  has  been  enac(ed  restricting  the  ri.ghts ^of  a

citizen  uiider Article  14  or Article  19  as  for example  clauses  (1)  to
(6)  of Art`icle  19  of the  Constitution  of, India  as  in  those  cases,  it
would be for the Slate to justify the reasonableness thereof.

6. Where a statute  seeks to take  away  a person's life and liberty
•`'   'which  is  protected  under Article  21  of the  Constitution,\of India  or

otherwise infringes the core human right.
7. Where a statute is  `expropriatory' or `confiscatory' in iiature.
8. Where a statute prima facie seeks to interfere with sovereignty

and integrity of India.
I However,   by   no   means,   the   list   is   exhaustive   or.  may  be  h'eld   to  be

I  applicable ill all situations."
179.. It  is  submitted  that  it  is  not  the  case  of the  petitioners  that  (`cz)  Stale

has  no compelling  interest  in  enacting  Section  6'6-A  and  that  (A)  other least

::StFa:tt£X:s:ieda::c#:na:Vsai]:tb:]eartr°o#yat::]eorT:.Said.interest.Theonlyground

I 80.   Ill   this   conti'x(,   it  is   respec(fully   submitted   that   in   view   of  the
submission   made  by  Uol  that  the   words  used  in  Section  66-A  are  not
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arrangement  of  words  `.expressed  as  rules"  but  an  arrangement  of  words    a
"expressed    as    principles    or    standards"54,    hence    requires    puxposive

interpretation,  it  is  submitted  that  Section  66-A  is  narrowly  tailored  and
hellce I.n/rcz vJ.res the Constitution of India.

81.  In  case  if there  is  any  further  ambiguity  found in  the  language  of
Sec(ion 66-A, it is respectfully submitted that by applying the principle of "I/f
res  mczg!.f  iJczJeczf  gwa7"  pc'rccz/",  this  Hon'ble  C`ourt  can  narrowly  tailor  the     b
language  of  Section  66-A  by  reading  into  the  test  referred  by  UOI  in  the
judgments contained in Compr./czrj.o% o//wdgmc#Js Vol. I and VI and make the
statute workable. The said tests are summarised as under:

(i.)   Information   which   would   appear   highly   `abusive,   insulting,
pejorative,   offensive  by  rea;`onable  person  in  general,  judged' by  the
s€aEdards,` of an  open  apd  jusi  multi-caste,  multi-religious,  multi-racial    °
•-,6clety:      .,.,, _   -

. .    Director of i'ublic  Prosecutions v.  Collins -(cO06) 1 V`|t,a.+2.2,21.*tt
Faras;9and2|     .                                                                                                         ,'`  .Connolly   v.   Director   of.  Publ;.c  .Prosecu{,ior`.s   --(`200:8)   3  V\JLR

276/(2007)  1 All ER  1012,

House  of Lords  Select Committee  lst Report of Session 2014-2015
on Communications titled as "Social Media and Criminal Offences" at p.
260 o£ Compilatioi. of Judgments, Vof.I, Part 8.

(I.z')  Information which is  directed to  incite or can produce imminent
lawless action. Brcz#de7ibwrg v.  Ofe!.o, 395  US 444 (1969);

(I.I.i.) Info±¥rration which may constitute credible  threats of violence to  -.e
the person or damage;55

(I.v)   Inforriation   which   stirs   the   public   to   anger,   invites   violent
dispu(es brings about condition of violent unre`st and disturbances;

Tlerminiello v. Chicago, 337  US  1 (1949)

(v)  Inf{-irmatior.  which  advocates  or  teaches  the  duty,  necessity  or    f
propriety  of violence  as  a  means  of  accomplishing  political,  social  or
religious  reform  and/or justifies  commissioning  of violent  acts. with  an
intent  to  exemplify/glorify  such  violent  means  to  a.ccomplish  political,
social,   economical   or  religious   reforms.   (W/.I!.{i®ey   v.   Ccz/zJomr.cz,   274
US  357)

(w.) IiiforniaLion  which c(.iitains  fightiiig or abusive  material.
Chaplins'ky v. New Hampshire, 315 US S68 (1942,)

(tJ!.z.) Informatioii which promotes hate speech i.e.

54  Purposive Interpretation in Law -Ar,raron Barak, p.197
55  House  of' Lords Select Committee  lst  Report of Session 2014-2015  on  Communications titled

as "Social Media and Criminal Offences" at p. 268, Camp;/arJ.o» a/Jt4dgine;}rf, Vol.1, Part 8
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(a) Information which propagates hatred towards an individual or

(        a 8r::)P'[:fno:hmea%S:Sw°:£rcahc:; rfen[tfe8:::;Ct:Stse:::'t;teh:ic:::macy of one
particular religion/race/caste by  making  disparaging,  abusive  and/or

(         highly inflammatory remarks against religion/race/caste.
(c)  Information  depicting  religious  deities,  holy  persons,  holy

I         symbols, holy books which are created to insult or to show contempt

I       ;!cii;5:io::;jg|:ceks foorr stuocwharr::igsi::set::Lt:es;f|oc`hy pser::::id::e`!
•;., ;   `  '(w.z.i..) Satirical or iconoclastic cartoons  and caricatures  which fail the

-  `.I 'test laid down in Hwjf/6'r A4c}gczzz.#e,  I"c.  v. FczZwc//, 485  US. 46. (1988)

|`-        {z.:¥) Information which glorifi`es terrorism and use ofdrngs;

Ln,GIL(i::.sE:::::::1;gerwbhj:[hy[ing:nhn£:§s=ge:tt:fsT:Vhie:gff,the+.Jlhe`rsand
(xz.).`Informa`[iop_  which  is  obscene  and  has  the  tendenL.y  to  arouse

I feeling or revcaiing  an overt sexua'l desire and.,shtiuid be  suggestive of a
I depraved mind  and  designed to excite sexual  passion  in persons who  are

I  likely to  see it.

I       fxv,:)Ckc:::::tr:LL:':::k°€r¥u:i (t::tL:i :bss:ecnL:;7|nformatLon which is

I:%::a[:i::CtEea:::teesxt;°orfbtha:kpg:::neddTnE[]Cv¥dt,aas[.aconsequentialeffect
Avee* Sczr,tcl; v. Sfcz;€ a/.W.B. , (2014) 4 SCC 257

IV. On section 66-.A

( 82.   The   very   fundamental   foupdatiori`'  of  `the   petitioner:s   case   that
prqvisions  contained  in  Sec(ion  66-A  of  the  Informa(iofi  Technology  Act,
20qo  scuttle  freedom  of speech  and  expression  as, enshrined  under Article
19(1)(fl),  i; mist,onceived  since  the  said provisions n6ither intend  to nor can
be interpreted to scuttle freedom of speech and expression of any citizen.

'i 83. At  the  outset,  it  is  clarified  that  if any  pro\'ision. Of th.e-:Information

Te+hhology A(t, 2000  is found to be in corflict with the freedbm guaranteed
in Article  19( I )(a)  of the Constitution of India,  the  .same will have to be read

g      in tf ee  context of a"Id  sulJjecHO Article  l9(2) of the  constituiioil.
I 84.  However,  from  the  following  true  s(atutory  interpretation  emerging

`:rt:eTtitohneassc]t]oe[:;Cot;et:`:h:;t:o[vt]sToa:s];0:ebnedxerct:cS]Sea:yg(t]°)(d¢?:'r[,:::Fn:en]:h£:

the| case of the Central G()vemment that if any of the provisibns are offending
I

h',,
56  |House  of I.t)rds  Sclcc`t  Ci)mmittee  lst  Report  of Session  2014-2015  on  C`omm`inications  titled

as "Social Media and Criminal Offences" at p. 268, Cooipj./ar!.o# a/Jndgl7Ie;zrs. Vol.  1 Palt 8
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the  freedom  of  speech  and  expression,  the  Central  Government  does  not    a
defend that part of the provision.

Cyber crimes
85.   The   Act   in   the   question   deals   with   the   cyber   world   and   the

techiiology  specific  criminal  offences  committed  in. the  cyber  world  which
have  no  physical  form  but  have  only  virtual  existence.  The  element  of
anonymity  and complete  absence  of territorial borders  in cyberspace  makes
the  internet  an  attractive  medium  for  criminals  to  commit  various  cyber
offences using new technologies which are `being evolved rapidly.

86.   On  .true  c+onstruction,   the   peltaL   provisions  contained  in   the  Act
necessarily  de,al  with such cyber offence.s  which has  nothirig to do with  any- '
citizeri'  freedom.iof  speech  and  expi.ession  or  any  other  fundaniental  or    a
constitutional .rights   Iil  fact  the  said  penal  provisions  seek  to  protect  th6

£§t:s;rob:cc{]t:zar:n£:a.``::.::::t±:oil::Fnng:ede£3cuu::I:ornttt;c[e2[ofthec9.q#.i,t.Ftfonast
87.   The    use  .of   cyberspace    is   rampant    tioi   only   'fo"T°`r%:mmitting

coirveritional  crimes   such   a;   thef`t,   extortion,   i.c.rgery+ through  the  us,e  of  ,
computers,  etc.   but   with  continuoiisly   evol\i;ig   technology,   various   new    d
forms of crimes are einerging such as hacking, phishjng, vishing, spamming,
Trojan and other malware  attacks,  etc. The penal provisions essentially deal
with such online criminal offences which have a serious potential not only to
damage, an  individual  bu(  also  to  damage  and  destroy  no(  the  computer
system  of  an   individual  citizen  and  can  potentially  lead  to  bringing  the
functioning  of  vital  organisations  and,  in  extreme  cases,  the  country  to  a    e
standstill as explained hereunder.

88.  Dale  to  the  recent  advent  of  intern,et  technology  and  simultaneous
growth  of  criminal  activities  in  this  virtual   v,`orld,  several  countries  have
made statutory penal provisions.  Realisiqg  the extreme need-`for special laws
for  such  technology  specifro  criines,  where  newer methods  are  invented by    f
techno-sawy   offenders,   large  number  of  legislations   are  made   in  other
coulitries,  though  in  Iiidia,  the  IT  Act,  2000  is  the  only  legislation  whir,h
seeks tQ.encompass every form of cyber activities to protect the citizens:

(i.)   The   Information   Technology   Act,   2000   and   amendments   is
equivalent to at least 45 (and couiiting) US Federal enactments;

(i.J.)   The   Information   Technology   Act,   2000   and   amendments   is    a
equivalent to at least 598 (and counting) US  State enactments; and

(j.I.i.) The  Information Technology Act  and  amer`.dments  is  equivalent
to at least 16 (and counting) UK enactments.
89.  The  cyber  crimes  .`an  broadly  be  classified  iiito  the  following  two

categories:

(1.) Crimes committed by usiiig computer or coinputer network;
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(z.i.)  the  computer  or  computer  network  itself  is  the  target  of  the
crime.
90. As  explained hereunder,  the  scheme  contained in  CfeapJcr XJ of the

ation  Technology  Act,  2000  deals  with  cyber  crimes`in  the  below
meptioned three broad categories :

I         (J.) Crime against the nation -cyber terrorism, etc.

Iextortion,etc
(I.i) Crime against citizens -cyber stocking, data theft, intimidation,

(           (I.7.z.)    crime    against   property

A#yr:,.:e;;yct£::t;ee,tcif

credit   card   frauds,   intellectual

I 91. The i.ollowj.ng analysis of various provisions contained in Chapter XI

#h:e=¥;r:ogle:;rf:e:S:,::::y:a:::::2[:n;,;;;:ii:os:::ti,.nfdee::fY:thteheA::a!sLeec8t[,:I:t'6V5e:Et:h::lil.        .`6S.     Tanevpering     with     computer     source     documents.-Whoeve;I

I.I.knowingly  of  intentional]y  cone.eals,  destr()ys  or` alters  or  inii`7.7.2lionalLy  or

( kliowingly causes  another i,o Conceal, de§troy7  or-alter any computer source
t code used for a computer, computer program, computer system or computer
I network,   when   the   computer   source   code   is   requited   to   be   kept   or
I  maintained  by  law  for  the  time  being  in  force,  shall  be  punishable  with

I i=Phr££°pne:s?,notru£]tt:bt:Le: years9  0r With fine  Which  may  extend up to  two
ExpJcmczf!.o#.-For the purposes of this section,  `computer source code.

I means the listing  of programs, computer commands, design and layout and
I program analysis of computer resource in any form-."    `

The said section,  for its p.roper understanding, can be bifurcated in  a tabular
forty.

I 92. To understand the real purport and meaning of the sai'd penal offence,
f      it  is  necessary  to  understand  the  term  "Computer  source  cord"  since  any

co+cealment,  destruction or 'al(eration in "computer source code"  is  made  a

:#rs?affin:he;::mu?.€:r:tpaL#cr``pcr°o¥Pauie:i:%¥:epocn°dwei']'cittise:eecfi:ns;St:o¥:°f
"cc}mputer source code" is based which is explained under:

" Computer programming

Programming is a way  ol` sending iiistructions I,o the computer. These
instructions    are   relayed    lo   the   computer   by    using    `programming
languages'. These languages are:

(cz) Machine languages,
(Z)) Assembly languages, an_d

(c) High-level languages.
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The  programming,   thus,   !`` `S   d.`omplex`   process   oF`'.building  blocks   of
information systems. It in`.J`rt'L kycs five .steps io create, ifrdividual programs:

(cz) Needs analysis,

(b) Systems design,

(c) Dev6lopment,
-'  (d) Implementation, and

(c) Maintenance
These five steps represent  `life cycle' of a programme.  It all begins with
identification and understanding of a need or a problem of the end users.
It`is  followed  by  the  design  phase  to   `articulate'  the  logical  steps  .in
solving  the proposed problem  using. techniques  I.ike  flow  charts,  circles
and   message   pipes   and   pseudocodes.   The   next  `step   [development]
involves  writing  the instructions  to  the  computer,  called  source  code,  as
well  as  testing   those  statements  af(er  they  are  written.  It  is  the  mos(
time-consuming  phase  of  the  entire   `Iife  cy.cle'  as  it  i`hcludes  ivriting     f
code, compiling, correcting and rewriting. Once, the programme is tested
successfully  without  `syntax'  and  `logical'  errors,  it  is  installed  on  the
hardware   for   use   (implementation).   The   work   of   the   programmer
continues  as  the  installed programme  may  require  fixing  of new  errors
(bugs),   addition,   deletion   or   modification   of   certain   fun6tionalities
(maiiitenaiice).
The    computer   programme    whether   written    in    machine    language,

•   assembly language or high-level language is known as the source code."

93.  Having  explained  the  term  "comi)uter  programming",  the  st,atutory
definition of "computer source code"  as envisaged in Section.65  requires to
I)c  cxamincd  which   makes  it  comprehcnsivc  as  it  includes  the   listing  of
.progr.1ms,  computer  commands,  design  and  I:`y-o`it  aTid  programme  analysis     A
of  computer  resource  in  any  form.  The  term  "computer  source  code"  as

J,
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a    fnec|::::s [ncothmepft:tr i:::rmpm°arna::;ptrhoeg reani£:e£ £gamc::e°sf i:°a8crh=e? I:s8sep:°bc[;S S;n[:

:#:-i:
vel),.      design       prototypes,       flow       charts/diagrams,       technical
enta(ion, design and layout of the necessary hardware, program-testing
etc.  Furthermore,  it  is  important  to  know  that  the  Act  makes  no

b#;:,;i;:soa;:;j#i::lie;:ie:::::loo:dieh:e:ai;;;:i:as:i:!i;es§¥h;:bs:e;t(¥t:Zip:ri:;e::C::n:;etti¥:::;;:ci

I 94.  To  illustrate,  it  may  be  stated  that  if  ariy  pLbgram  is  desigiied  for

a    Erjpr:::;£a°nnt 2:ocri;Susfe¥]s]oruerscueLtfdthe:,.entire progranmlng would depend upon      .
.,.

wa[f9:;,T:e8£::[[ani:+in;get:Leu:::lps:::`'dffth:y%noei¥:tnet:ts°oj:cdeu]::die::°o:ybthe:

::T::::isyws:euTdo;.`;cdri';:fllc;.:::tr=;iiiocni::.;i::Tcpt.urwe:':„s;set:d:::/:liec:iena:
c/     systems, etc. are critical infrastructure systems.

I 96. Similarly, the term .`computer programme"  [as defined under Section
2(i)],   "computer   system"   [as   defined   under   Set:lion   2(I.)]   or   "computer

:eeTAocrtk['

e

'. [as defined under Section 20.)] which is substituted while amending

vide Act 10 of 2009] requires to be examined.

I 97.   Though   the   above-referred   terminology   may   not   fall   out   of
• `consideration of and adjudication of this Holl'ble Couit directly, however, it

WG#Ledn:meecn:u£#%Lt`s?ece%oa=±g86.:hew%:#heus:=et;[etsex[phrees:s=oS:s°tj,:!e„%::na:

• anxpayance",  "Causing  inconvenience",  etc.  essentially  ai.dTmainly  intend  to
deal with such cyber crimes and has no relation with freedom to  speech and

f      ex4reJSz.o# o/cz#y o/ffee cz.#.zc#s as explained hereintinder.
I  98. Section 66 reads as under:

``66.   Computer   related   offence5.-lf   aLny   person.   dishonestly   or

fraudulently, does  any  act referred  to in  Section 43,  he  shall be punishable
with iimprisonment for a term which may extend  to three years or with fine
which may extend to five lakh rupees or with both.

E^./)/czwc}//.a/i.-For tlie purl)oses of th:s scctioli-

(a) The word  `dishonestly.  shall have the meaning  assigned to  it in
Section 24 of the Indiaii Penal Code (45 of 1860).
` -      (b) The word `fraudulently'  shall have the meaning assigned to it by

Section 25 of the Indian Penal.Code (45 of 1860).

|99.     Section     66     necessarily     penalises     the     civil     contraven(ionsh     cohtemplated under section 43 of.the Act.  `
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100. Section 66-A reads as under:
"66-AL.    Punishmeut    for    sending    offensive    messages    through

coJ#I"w"i.c¢fro"   sertJI.ce,   efc.-Any   person   who   sends,   by   means   of  a
computer resource or a communication device,-

(cz)   any   information   that   is   grossly   offensive   or  has   menacing
charac,ter; or

(b) any information which he knows to be false, but for the purpose  ,  b
of causing annoyance, inconvenience, danger, obstruction, insult, injury,.
criminal intimidation, enmity,  hatred or ill  will, persistently  by  making
use of such computer resource or a commuriication device,

(c) any electronic mail or electronic,`mall message. for the purpose of
causing  annoyance  or  inconvenience  or  to  deceive  or  to  mislead  the
•addressee or recipient abc.Lit tile origin of suflL messagfs,'     '.

shall b€i punisriat>le with imprisonment for`a term` which may extendLto three
years and with fine..-
Exp/a«&fz.o».-For the  purpose of,trip,  aet`ti®n. terms`-!{;lectronic mail'  and  t.
•elec.tronic   mail   message'   mean   a   message  .or   infoi.nation   created   or

transmitted or received on a. cbprputer, computer system9 computer resourc,e
or commu7iication device including attachme,nts in text, .images,taudio, video
and .any   other   electronic   record,   which   .flay   be   transmitted..  witli,   the    C/
message."                                                                                                                               ,..   `

101.  On  a  proper  interpretation  of  Section  66-A,  the  following  broad
essential ingredients appear and they have a specific purpose in the context of
technology specific cyber crimes and keeping the new ev-olving technologies
almost everyday in mind:

(7.) Inere "sending" is an offence;
(I.i.) sending of an "information" is an offence;
(I...I.)  the  medium of sending  should be either (`a) computer source,  or

(b) a communication device,
¢      102.  Each  of the  penal provisions  contained  in  s`ub-sectio,Tis  (d),  (b)  and

(c) of Section 66-A seek to target and take into consideration' different nature
of  offences  and  depending  upon  the  technology  and  techniques  used,  the
legislature  has  used  phrases   acco`rdingly.  These  provisions,  however,  can
never be construed as  scuttling the freedom of speech and expression of any
citizen.

103.  To  be  an  ofl`ence  under  Section  66-A,  the  accused  must liave  sent    g
any   "information"   or  "clcctronic   mail"  or  "electronic   mail   message"   as
contained  in  Sections  66-A (cz),  (b)  and  (c`). The  entire  case  of the petitionei-

proceeds  with reference  to hypothetical  examples  ofi some  `.posts" made  by
the  citizens  either  on  Facebook,  Twitter  or other  social  media  sites  and  an
attempt    is`   made    to    link    such    posts    with    terms.   like    "annoyance",
"inconvenience", elc. as used in Section 66-A.
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104.  As  a  matter.of  fact,  while  dealing  with  cyber  crimes  and  while
}idering   the   validity   of   a   legislation   concerning   cyber   crimes,   the

nat doctrines of intexpretation and conventional jurisprudence may not
render much,assistance as each word has a different connotation and meaning
in the context of cyber crimes.

105.  As  explained  above,  under  Sections  66-A(cz)  and  (b)  of  the  Act
b    scoeofndhdF:t8z;Lc;:;#*neo{=F:.:n:¥^n:f¥rbf`re::h:Q:ts.e ::pd.:...Sn`f:D¥Pa:tzo::`,:`ehAra s:,::I:of fne,r:e:n:t,.

(          "2.  (tJ)  `irformation'  includes  data,  tex.t,  iinages,  sound,  voice,  codes,
I `comprter. programs,   software   and  databases  or  micro  film  or  computer
|' generated micro fiche;"
1',

C  '`      , i 106.  .The`^information  may   include  mes.sage,.'text,   inn;g`es,   etc.   but  it

ntially  includes,  in  the  parlance' of, cy.ber crim-es.``.(_/)-data;  (2)  computer`,I:es

Pr rams-,   (i)   software   a-n-d   da`tabas6s,``or   {'4)   micr-o   film   or   computer

ge4eratedmicrofiche.    -`.                         ,    r`..      "                    "
I

d:#rr:;:c:::r;]ni:(;,¥Ooi:[iteatiecat;::±s]a:n:c:I:::s:!§ii|:e;;')a::'i?estft:tto:[a|;i:a:leg

-e

"2.  (a)  `data'. means  a representation  of information,  knowledge,  facts,

concepts or iuslructions which are being prepared or have been prepared in a
formalised  manner,  and is  intended  to be  processed,  is  being  processed or
has been processed in a compilter system or computer network, and may be

=ed¥pfu°:Fhe(dincca`:dds£,ngu::hme%utt:;e?)rgrt°s::Sr'edm£€en=ti:iy°L°£:Cmale::0;a%:
the computer."

i 108.  In  the  above, context,  when  anyone  sends,  by  means  of `"computer

i:#::::.`[¥sd::I:I::dunudne:e:ecatioennd2e`5';:c:F.enA2:I"ao,r:f``c,oh:in;:i]cat::;

: :iud:::.,rna:tfoenfi:,ne[:suf::]rn: :ct:::e2rtos,e::i:ne ztct:,foorf::9p,uAft:s cw:jccho ±n=::tine:
technology specific offences that Section 66-A would be  attracte.d which has

:::1::i-::`aati::y:it:e,?r!ccai;iszi::s;nfcr::::nle::;s,Pe.erc.?c:,:gi:;Por::=ocnti:on,f:etac:
arelconcemed.

1109.11  is  the  si)ccific  case  of  the  Celilral  Govei-iimelit  that  Cliapter  XI

:#£ere;ht:reb£:]rt::d[eagstsa[act::ep£:tses:::ehtptro°:i±':nfntf:ra::::ncta::[g:yie:fc:]ymb::
mqst  of  which  have  no  connection  with  the  citizens'  right  under  Ar(icle
19(1)(cr)  of  the  Constitution  of  India  since   they   are   technology   specific
criines and. .th_e target of the crime can either be an individu.al, or a computer

4     system  of an individual,  a particular section of people or in gross  cases,  the
entire country.
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110.   The   Central   Government   makes   it   very   clear  that   the   phra;es    a
"annoyance",  "inconvenience",  "danger" or "obstruction"  as used in Section

66-A of the Act has  no co relation or connection with any` citizen's  freedom
of speech and expressioii. In other words, if as a result of a citizeh exercising
his     freedom     of    speech     and     expression,     he     causes     "anhoyance",
"inconvenience",  "danger"  or  "obstruction"  while  seiiding  anything  by  way

of computer resource or communication device, it` will not be a penal offence    b
either under Section 66-A(b) or 66-A(c) of the Act.

Analysis of S?ction 66-A and its applicability
111.  To  appreciate  (he  legislative  inten(  behind .use  of  expression  like`

•.`annoyance:?.5  "inconvenience",  "danger", `.obstru6tioi"  and :`injury"` as used

in  clause  (b)  nf  Section  66-A  and  to  corret;tly  oo'inprekend  clf.fences  iilrder
clause  (c)  c`f Section  66=A,. the  following  types of cyber erimes  are req.uired

:3u:terat:rvfee::d:;3te`r£:`ri:£epsdt.akTeh:a]:]yu::rra:]s°:thge£:`:::9t:i,r]|35±sTt::I::,rbc¥:w?n!y
. I (cz)  PAr.Sfez.7zg-Ifi.`bhishing,  the  criminal  Poses  as. a  gepuir.e  servi.6:.

.     provider   or   institution,   etc.    and' §`ends    '4information"   -(like   einail.s)-
'  re.q.iie`sting   for  updating   rec'ords   such   as   credit   card   detai-ls,   etc`.'Jand    d

thereby  acquires  passwords  and  personal  detail`s  of.an  innocent  vie-tim
viz.  internet user. This is also known as "spoofing" (i.e. coiicealing one's
true   identity).   The   details   so   gathered   are   misused  ,for   committing  ,
fiiiancial aiid other frauds/offences.

I     (b)  VISAz'77g-  When  phishing  is  conducted  us.ing  "telecalling",  it  is
known  as  "vishing"  (i.e.  "verbal  phishing").  A  cripiinal  makes,a .phone    e
call  posing  to  be  either  a  bank  representative  or  any  other  a.uthority,
making his target innocent and unaware internet users who. will feel duty-
bound  to  reveal  his  interne(  PIN,  credit,  card  details,  password,  bank
account  number,  etc.  and  misuses  the  same  either  to  commit  financial
frauds or to commit other offences.

ONLINE

Thcfe  are  software  available  using  which  the  caller  can change  his    f
voice  to  the 'voice  of  any  known/unknown  persons  and  the  recipient  .
would genuinely believe that he is talking to either a known person or to
a representative of some organisation.  Millions of dollars/rupees are lost
and   other   offences   committed   world   over   by   the§c   using   vishing
s`.`f.tware.

'    (c)   Spoo¢#g-Spoofing   denotes  a  crime   where  a  person  on  the    9

iiiternet  disguises  his  identity.  Hackers  and crackers commit offences of
spying, data thefts, steal sensitive information, commit credit card frauds
and ideiitity thefts using spoofiiig techniques.

(c7)   Spczmm!./}g-Sending   unsolicited   information,   mainly   `t.hrough
em.a.ils   alid   flooding   the  recipient's  mail   box   for  committing   various     A
ol.fciiccs and also for sending some contaminated viruses.
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(c)  VIrwfcs-Viruses  are  programs  that  damage  a  computer  system
by  deleting  data  and/or replicating  itself to  other computers  or  damage
the  disk of the  computer.  They  are  also  used  to  transfer  data  from  one
computer to another computer without the knowledge and consent of the
victim.  Different viruses perform different functions.  Some viruses even
take control of command of a victim's computer which commands can be
operated  by  the  accused  who  has  sent  such  virus.  Some  viruses  can
continuously spy on the victim's activities, etc.

I 112. The following basic viruses are found in vogue though new and new
I

..:iTrse::r:I:::u':I;,do%yC:eb;r:r]£=s£:salsa::P]fdo]ryi:I:t::0:g:eds;£ymabt;':y°5::
cri+inaLs.,,.-

C

I,

',L13.Tyre_s_ofv::usesin_:?gu:.......`.,...

•  1          (z.) We/z.scz V!'r#s.-This virus can be circLi.Latfd.through-€malis ivhich,

I when accessed,  would  lea`d (o mailing  the` first .50`elriaiis  .iddresses  8n. a
I.r.ecipient's  Microsoft  outlook  address  book  autL3i`Iiaii.caliy. and  all  tw6uld
I.be infected with the virus.`

The ultimate goal/offence/effect of this depends upon the`f)rogramme n

I and Lucent technologies were severally affected which is known to have
I sent  through  this  virus.  All  major companies  including  Microsoft,  Iiitel

|causedalossofmorethanusD400millioiitoentitiesinNorthAmerica.(i.I.) £ovc Bwg  VIrws:  This  is a virus which is  spread as  an attachment
I td  an  email  message  with  the  special  header  "I  love  you".  If a  person
I aceesses   the , attachment   the   virus   transmits   some   email   to.pLersons

I::ntr±e°c::geintsth:nadddor::SIT?d°e°sk:,iththeere:,][:£senrte¥:in%d]:'e:isec:enst;:::i::
I computers. These  viruses have  dainaged maiiy  computer systems  across
I the world and-had even damaged critical government c.omputer networks
in ,other parts of the world.

+`   (i.z.I.)  Trojcz%  ZJorse.-There  are  several  kinds  of  "Trojan  Horse"  (a

category{ of  virus)  categorised  according  to  the  harm  they  cause :to  a
computer  system  of the  ullaware  internet  user  including  remote  access
Trojan, data sending Trojan, destructive Trojan, proxy Trojan„ ftp Trojan,
denial of service attacks Trojan, security software disabler Trojan, ctc. A
TrGijan   can   even   infect   a   "comp`1ter"   and  `\unauthorisedly   act;vate   its
webcam   and   microphone   attached   to   a   system   and   click/record   the
private  life  of  a  per.son's  bedroom  or  record  personal  aiid  confideiitial
conversations. It is required to be kept in mind that Smart LED TVs used
everywhere are also within the statutory definition of "computer",

(I.v)   Logz.c   Bo#tb:   Logic   Bomb   is   a   programme   which   remains
inactive  till  the  time  some  part  of  the  programme  is  activated  by  the
criiliillal as per his iieed tlu.ougll a code a[ his chosen date oi-tilile.
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lil::%?:%n:;%nsce:>::`{Cihnc:n°vue#iefna:'e,;I.:hdtanngt:re„,S.t.aotbus%ruyct%oen:,;t.:tgnj:!y:,htena

cyber crime-parlance under Section 66-A(wi) andlor mary fall\ undd; S;ction
66-A(c'

114.  In  a  recent  true  case  one  person  created  a..fake  email  account
showing   his   user  name   as   "DSOI   Delhi".   ."D.SOT" `stapds   for   "be fence
Service  Officers  Institute".  It  is  a  club  whose  members  are  senior defence    b
officials of the rank of Lt. Col. and above. The acqused in this case sent spain
mails to all members of the Club repeatedly which required the recipients to
dowLloa.d;che .application (mobile app). The mail ID is created in New Delhi
but .the  mail;s  are  sent  from  a  US-based  server.  Since  the  matter' is  under
investigation, fiultherdetailsaleiiotmentioned.        '                       ,.,,

i_,]5.  In, all  illustrative  cases  pointed , out-hereinunder,  depe|.`.ding  upon.\ .-,,,
vJhicn. mrd`war?!virus  i.s  seiit by  the  cyber criminal  an'd 'what  is  `qie `€±`fect..9,i"    ,  `
sijck'  "i¥i.fcrIT.aatipn"  being  sent  eit.ner upon  the  victim  individua!' I .  -,I.~p6ri  his .,,. ` j,`{
computer/colriputer system, it can be  decided whether the offence would fail
either   within   the   meaning   of   ``annoyance",   "inc.oEvenieSce".,   "danger",
"obstruction"9 etc. as used in Sectiorj 66-A in the parlahce of cyber laws.

lib.   In   another   case   the    accused   had    the   mail   account   having
"<bijoa@te]e2.se>"  as  his  email  ID.  The  accused  disguised his  usemame  to

be  "Microsoft  Account  Team".  He  sent  span  inails  to  a  large  settion  of
society. A  message  contained  in  the  said  mail  would  clearly  indicate  to  all

C

unaware  recipie]`ts  that  it h.as  come  from  `Microsoft'  and,  therefore,  would
feel  obliged  to  cl`iL.k  as  desired  in  the  said  mail  since  there  is  a  "criminal    `G
ihtimidatiQn"   contained   therein   that   if   the   mail   is   not   responded.  by
"clicking", the recipients' Microsoft account  will  be' terminal.ed Permanently.

When  a  recipient  clicks  as  mentioned  in  the  said  mail,  a  computer  virus
enters  into  their respective  systems.  Since  the  accused  did  not  take  care  to
create  even  a  faL'c 'ID,  he  could  be  traced  and  arrested.  This  case  may  fall
both under Sections 66-A(Z7) and (c).

.117. Similarly, one span mail was  sent in the  name of Reserve Bank of
India. The  mail clearly  gave  an impression to an unaware Iret` u;er that it has
come  from  RBI.  The  moment  the  recipient would click "update here",  the
site would open and would demand personal credentials  and  account details
of the  recipient  which  were  being  used  for  committing  offences.  A  similar    g
mail was sent in the name of Governor of Reserve Bank of India.  Similar is
the case of an email purported to be from Tax  Refund Department of Income
Tax Department.

118.  Another  mail  purported  to  be -sent  from  out.side  the `country  by

]a]:sceasc:;::,1:°t::::e;:]¥::etEe£:n::[d[[s?'o#:£]:::edde:[]::i:iYcbeorffi::I:mo[:#]esp|:1::::h
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Embassy  located  in  China.  The  mail  was. sent  to  senior  officers  of MEA,
emment  of India  at  New  Delhi.  The  mail  contained  a  document which
embedded Trojan virus. The purpose of the mail was to infect, steal andSaoily

ONLINE

True Prin

:f#etr°srotfhfu±nAf?::d:ta£:n  residing  fn  the  Computer  systems  of  the  senior

I 119. A classic  case  of "criminal  intimidation"  as  defined under Sectionb  ;:::I;r:`i!::,;:i;:hl::;s;uiu:t;jr:ca;:si:lE:;:::i;t;;:i:p?i:iuc::i:s:p::p::,rfiji::,::ai;eebh:::mia;i

mail deHianding  huge  money  to  deerypt the data `and permit the liet user to

•   ;;;i:i:{¥a:nI';:fft:r£Si;¥;:::n:sin¥:°ij::¥a:sasv:::;:±e:in;:u;I:i::fa;i:=d;ee;;ho:I;:jii]§ei

•   ``:  \   .?`

I `120.  It  is `submitted  that  considering  the  rapid  pace  with  which  new
d    :::¢h:£eqtu::e:sf :#eorr c:!en£]re: orispu::::/8c;n:: udtfef:`e;ryes:: # :tr; : da:::::3[: nthha%ensyt

used in penal provisions concerriihg cyber laws are not put in any

:Has:::;t:e=]::ttfohnasjeTshpeeccfof[ncv::t£::::t[doonctrt::i::tt:xg:e[s£;i:rna:I;s:fp£[Fe:
st

:ehhife:i::u;ere:::tab:::as[P;:;:[]Cs£Co°nn::::t::n]nr:qcuy±;eesrto°ff::,c[::efraafii:gapwpfi:£
e.    thd law cannot keep pace with ever-changing techniques and ever-expanding

technologies of commission of crimes in the world.                       `

I  1Z1. The  above illustrations  are the cases  which are .conte.mplated by the
•.      I     `    i=

:en?is:::r:srnngd:ring:rc£:tn£:n9,6;nA(ti)e:::in(Co)i..Tm°ews::::'„,a"tpe6xst?,i,bi}£;:yag°efs„:
" '     :::£:onndj'e::enr:c°et„bd:er;Eel::i::ru'gicthh:=c::I:::|%hc::::. either `.annoyance" or

I 122.. Similarly  (here  are  malwares  having  a  fea(ure  of  auto;-generated
` dowlnload  of "information"  iiito  the  recipient's  computer  vybich  would jam
recipien(.s     computer     causing     not  _  only     annoy`anc.e     but     tremendous
"inponvenience"  since  he  will  not be  able  to  use his  "computer"  due  to  the

g     jariming   of  the   s}.stem  by   unsolicited  and  unwarranled  downloading   of
„fnformatjon„.

`.`h

f..L1::;sT:Tseevse:i;udcehsii:3ti:::;e:fTnovue'sd;i::,i:xnc:::ieodn:lp;:s::ncche:||ree;:,lit;I;5

#[o::¥etot°mb]:u::t:Ef];nreo€]%:;::fopr°ticfapc:Sxp°ofs:afcohrcwars]:;h[f]ts:smneoin£:£t:£ndduea:
resorts  to  the  expressions  "inconvenience"  or  "annoyance"  in  a  casual



SCC Online Web Edition, Copyright © 2019
Page 120           Wednesday, March 20, 2019
Printed  For:  LIBRARIAN JR.
SCC Online Web Edition: http://www.scconline.com
Trueprint"  source:   Supreme Court Cases

120
Summary of Arguments

ONLINE

True Prin

SUPREME C`OURT CASES   ,                               (2015)  5  SCC

VII. Mr Tushar Mchta, Additioned solicitor General, for the union of India (co#fdJ    .

manner,  it would be  a case  of abuse of process  of law  and can be remedied    a
either under Section 482 or Article 226. The same, however,  would not be a
ground   for   declaring   the   provisions   to   be   unconstitutional   if  they   are
otherwise found to be constitutional.

124. The terms "inconvenience" and "annoyance" in the context of cyber
crime  would also take  a different meaning  than (heir conventioiial linguistic
meaning {if an offender floods  an individual email  account with  500 mails  a    b
day   blocking   all   genuine   incoming   mails   and   if  such  an   act  continues
persistently,   it   can   be   a  penal   offence   since   it   would  result   into   both``annoyance" and "inccinvenience".

125. At the  first glance9  the  demarcating  line  between  the  pro.visions  of
.,.,  I  Sections  66-A(Z});?riti. (c), apparently, inay-. appear to be .t`lured. However, the    `

I,-

main distinction  ifs that Section 66-A(A) applies to all "iiiformation" which jq    .

:nTy]dt:I gt:raTEf,as: £:,f[pn;enda[ugrdoe;]s:::ts£o:e2£¥kr:ahtfe]: £Sne:tfr::. :ft.eg.£c:::3pspo[]::    i ,
to ensure that each and every .future contingency can be taken care of and`for  .   :
every  iiewly  i`nvented  cyber  crime    the  citizens  get  protec(ion  of ` a  Penal
provision.                                                                                                                                          d

Distinction between Section 66-A(c) land Section 66-IL)

126.  A  perusal  of  Sectioiis   66-A(c)   and   66-D  brima  facie' gives   an
impression that there is duplica(ion or overlapping of the same crimingl' act in
two different penal provisions. However, on a closer scnitiny, it can b6 easily
shown  that  they  provide  for  different  contingencies.  While  in  an  offence    e

`     under Section 66-A(c), it is not necessary that recipient of the mail is actually
cheated  but .under  S.ection  66-D,  it  is  necessary  that  cheating  takes  place
resulting iiito loss to the recipient. There can be cases in which the recipient
is  not  "cheated"  viz.  dives[ed  of  any  tangible  or  intangible  property.  For
example,  a  virus  sent  through  email  may  only  `.spy"  on  the  recipient  or
•`monitor"  his   computer  system   and  the   contents  being  uploaded  in  the    f

system.  In  such  a  case,  since  ingredients  of  Section  420  are  not  attracted,
Section 66-A(c) provides for a separate category of offence.

.     127.  In  most  cases,  stage  of  Section  66-A(c)  is  the  beginiiing  of  the
offence and if not prevented, Section 66-D is the outcome of that beginning.
The word "cheating" is deri]ied under Section 420 IPC which reads as under:

"420.   Cheating   and   dishonestly   inducing   delivery   Of  property.-

Whoever  cheats  and  thereby  dishonestly  induces  .the  person  deceived  to
deliver any property to any person, or to make, alter or destroy the whole or
any  part of a valuable  security,  or  anything  which is  signed  or sealed,  and
which   is   capable   of  being   converted  into  `a.  valuable   security,   shall   be
punished  with  imprisoiiment  of  either  description  fo.r  a  term  which  may
exteiid to seven years,  aiid shall also be liable to fine."
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I  128. To  give  a  very  basic  illustration,  it  may  be  pointed  out  that  one

accused  has  created  a  fake  website  i.e.  "delhijalboard.in"  in  which  he  has
crehted a "payment gateway" to accept water utility payments by residents of
Delhi.  If  the  recipient  makes  the  payment,  the  ingredients  of  "cheating"

y6o#befoundandtheoffencewouldbebothundersections66-A(c)and
I

I

;tlje:::;:;::aiin:;;t:#ihn::i::I:[n£:C;;;£n:S:;i:;:n;s::!i¥c:::ri:n;i::ut§]:v;ga;;1:::d;;::S:_;:::8sn°n::

6     mepiumus,ed. While Section 66JA(c) .is confined only to elhails as a mode of
municaticn,   Se-ction  66-D   takes   within  its   sweep   other  modes   also,
ely, use oF'` .I,c..omputer-resource" for an 'act of cheating by impersonatioi£#

:#::in "i`om`pii[.er resource" is rfefined unde`r section 2(k) which reads as       ~
t         "2.  `(k)   `computer   resource'    means   coripuier,   computer   systein,
i computer network, data, c,omputer database or software;"  ,

I 131. Thus  "computer database" covers  sites like "shadi.com" containing

i#:L]::i§::;:d;:I:i:'§:ta:joe:hm:ar:`[§jd;tc§::i:o::;:r:6:?a_:t¥§:j'efs:]nw;:::a::I:i°en:[£n:;;
\\\\   VIII. Mr P.S. Narasimha, Set.ior Ardvocate on behalf_Of the

` .I   lil .    State o.f Keraha,Writ Petition (Criminal) No.196 of 2014

I 1. It has been contended by the petitioners that the State of Kerala lacked
the| legislative competence while enacting Section 118(d) of the Kerala Police

f      Act, 2011  (hereinafter ..the Ac`..') as  the  subject-matter covered under clause

(d)i of  Section  118  is  relatable  to  Entry  31  read  with  Schedule  VII  List  I
En(ry 93.

I  2. It has further been contended that Section 118(d) is relatable to List Ill

g    I:i#1ol,oagn;As;t#8:, ar:::f:apnc:nta: :::ter,a: ::8i.slations like the Information
3. The above submission is fallacious for the following reasons:

•(D` The  Act  was  enacted  by  the  State  Legislature  in  exercise  of its

legislative  powers  under  Article  246  read  with  Entries  1,  2  and  64  of
Schedule VII, being matters relating to "public order" and "police".

(JJ) The contention of the alleged incompetence of the legislature to
enact  the `said  statute  is  against  established  principleLs  of examining  the
legislation in its pith and substance.
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(JJJ) The Act is relatable to Eiitries  1, 2  aiid  64 of Schedule VII and    a
as such there is no questioii of repugnancy as the same would arise only

I          in coiitext of state and central legislations arising out of the same Entries
of the Concurrent List alone.

Re.. Submissi,on I

4. The Act was eTLalc;ted to "consolidate and amend the law relating to the
establishment,  regulatioiu  powers  ar.d  duties  Of the  polic.e force  in tire  State    b
of  Kerala   and  for  matters   concermed   therewith   and   incidental   thereto".
Chapter  11  of  the  Act  deals  with  the  duties  and  functions  of  the  police;
Chapter  Ill  deals  with  police  statioJis  and  th`}jr  establishment;  Chapter  IV
deals  with  the  general  strucltjre  of the  police  fort-,e;  Chapter V  deals  with
duties ,and,.responsibilities of a police  officer;  Chapter VI  deals  with police
Tegulatic`tns;  Chapter  V[I  deals  witii  service  conditions;  Chapt.er  VIII  deals
with offences and punishmems,     _

5.-It  lnust  be  no(ed  ii.idi  ;,iaiutes  like-t`ha:  Karnatak£`Police  Act,   1963
(Chapter  VIII),  the  Bombay  Pblice  Act,195 i  `'ChaptervII)  and  the  Bihar
•Po[ice Act,I 2007  (Chapter XI), to  iiame `a. few,  T,.,Jhich pertain to creation of a`"

police   foree,   also   contaiii   provisions   relating   to   offences.   Similarly,   in    d
C.hapter  VIIi  of the  Act,  Section  118  in  particular  deals  with  penalty  for ,
causing grave violation of public order or danger. Section 118(d) makes'it an  `
offence if any person "causes annoyance to any person in an indecent manner
by  statements  or verbal comments or telephone  calls or calls  of any type or
by chasing or sending messages or mails by  any means". The need for such
a -provi'sion  arises  due  to  the  advancemerit:, ill  technology  and  methods  of    e
commission    of   offences.    With    the    advent    of   wireless    and    mobile
technology-,.     crimes     can     be     committed     through     highly     advan€ed
communication devices. Therefore, in brder to curb and punish such crimes
and in order to ensure maintenance of public order, Section 118(cJ) has been
enacted.

6..  It  has  been  (ime   and  again  held  by  this   Hon'ble  Court  that  the
expression   "public   order"   ;s   of  a  wide  connotation.   (See   Sz/p/.,   Cc72/ra/
Prison v.  Ram Manoh.ar Lohia, ALIR 1960 SC 633., Romesh Thappar v.  State
of Maci;as, A;IR L950 SC 124., Brij  Bhushal. v.  Slate  Of Delhi, A:IR 1950 SC
129.)  It  must be noted that clauses  (a) to (c) and (eJ) to (J.) deal with offences
having  a public  order dimension.  Uiider such circumstances,  it  is  submitted    g
that  clause   (cJ)  will  have  to  be  read  c/.wsd€/ri  gc"er!.b`  with   the  other  sub-
sections.  In  other  words,  the  word  "annoyance"  in  clause  (d)  must  assume
sufficiently  grave  proportions  to  bring  the  matter  within  interests  of public
order. Tsee .Madhu  Liinaye  v.  Sub-Divisior.al  Magistrate, (1970) 3  SCC ]46
at 24.]

A
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I 7. Viewing the enactment as a whole, it can be seen that the main purpose

of |the Act  is  to  provide  for  the  setting  up  of a  police  force  to  protec(  and
prqserve,  inter alia,  public order,  which  is  traceable  to  Schedule  VII List  11

s  1  and 2.

coulrts  ought to, it is  submitted, determine  the true-purport~of the  legislation
and examine the statu(e as a whole. According to this Hon'ble Court in A.S.
Kri,shna v. State of MG.dras,19S7  CSCR399.,                J`.  '\

tfmp:;Eeed%:s:L[:%,ro¥::1.ult::gF:st£;::a::ressutEem;gw::::¥:nheen[eag£:faTu::
I  which  enacted  it,  wha?  <nLa`3 `:o  .be  as-certairicd  is  (he  true  character of the

d      `,,::::x`;;snEL:1ia§o::: #|:h;:o'u3n::ee #ao;ptethhaa#e:ffa:,:otonof t:h:: iepn,::s:uli:eairae;f %hs:u;:;a
lil malter`assigned  tJ  the  legislature,  tfren  il  rnusl be  h6ld  .i be. valid  in  its
'i entirety,  even  though  it  might  incidentally  trench  on  matters`vihich  are

i  Z7eyoncJ  I./s  compcJc"cc.  It  would  be  quite  an  erroneous  approach  to  the
I ques(ion  to  view  such  a  statute  not  as  an  organic  whole,  but  as  a  mere

a        i ::[a[::tr;°fn[e°gf{sS[ea::;°nnsin:::npg::n:eg::|e s::vfenrta°[[;Ta:[', eaxn¥i;e ::td;rr£:::

I determine  what  portions  thereof  are  intra  vhes,  and  what  are  not."  (At
I  p.  410)
'i, 9. F_urfue[rrLore, irL K.C.  Gajapati  Narayan  Deo  v.  Stdte  of  Orissa,1954

SCR 1, -a judgment which_was also relied upon by the petitioner, this Hon'ble
f    j:uu]:wr±:d:t:,p:p:eLg::::es[tt:;a;t ,:;:;Sa£;:r:,;:nfcfe%e:efvj fe;i'¢2:):!t,:#%s:t°£n:o;:%#7ae; ):i:g€:€r

471, which was also cited by the petitioner, are authorities on the proposition
thqu an enactment has to be examined as a whole when the competence of the
legislature to enact the same has been challenged.

I  10. It is submitted that (he pith and substance of the Act, read as a whole,
is  to provide  a  statutory  framework governing  the  powers  and  functions  of
the|  police,  in  order  to  preserve  and  protect  public  order,  in  the  State  of

A    :eats:t:ias::T::I::,lifrih::lsn°o:::;tl:£¥:act;[is[ctyoan::;cer?oe::Sc:::;tfeu::.t:hn:t±:I:I:£|gm::lie:§::Ida:[[:::
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of another legislature. As observed by this Hon'ble Court in SfczJc a/BormbcJy    a
v. Narottamdas Jethabhai,1951 SCR 51..

"The doctrine saves this incidental encroachment if only the law is in

pith and substance within the legisla(ive field of the particular Legislature
which made it." (At p.125)

11. The aforesaid principle was further reiterated in GJ.rmczr rrtzcJcrs /i/ v. .   A
Sfclf€ a/Mczfeczrczsfafrcl, (2011) 3 SCC  1, wherein the Court held:

"The' primary  object  of  applying  these  principles  is  not  limited  to

determining the reference of legislation to art Entry in either of the Lists,
hut there is a greater legal requirement to-b; satisfied in (his in(expretative

D,rocess.  A  statute  should  be` cojri.smied  §o  as  to  mqke``it  effi::ctive  and
operative,on  the,principle  expressed  ;.h  the  maxim  ut\rds  magis  \Ja'.e,dt    a
•qu.am pereat.  Once  it  is found  that  ii-,` ri[h  ulnd `sulr;Stance,  an Act -is  a law

on   a. perrhitted  field   then   an`.`\   ;nc`idei;l+.  :Jri:croachriteht,   even   on   a

forbidden field. does noi affect tf`te  camp.£ieri.ce of ..he l!egislature to enact\

the r]e:.|fss sL:fJE:rs: '| ::it:r° te ::::::i:gt'hteh::c:ieoc:i::v::c8e(g)frpoe: Stiefar[:lit :ift?Ill:   d
Act    (which    is    impermissible    in    law),    it    is    submit(ed    that    such    an
encroachment  cannot  affect  the  validity  of  a  statute  on  the  grounds  of
competence.  The  eiicroachment  in  the  domain  of  Central  laws,  if  any,  is
merely  incidental  in  nature,  which  is  permissible  as  held  in  a  catena  of
decisions of this Hoii'ble Court, as already submitted.   ``,`  -

Re: Submission Ill

13.` The  petitioner has  (ried  to  argue  that  Section  1`18(c7),  in  isolaLion,  is
"repugnant",  to  Central  legislations  like  the  Information  TechnolQgy  Act,

2000  ar.d  the  Penal  Code  as  the  Act  falls  within  the  ambit  of either  List  I

=:]tti¥oi:r°:e:]=td::]gEr:tp¥g[i::;Sy c]:n:eITnodneedotuhs:t atshestgt:Emeearn,t;:r: '±::a|fc: fat::    f
Section  118(d)  clearly  falls  within  the  ambit  of  Sch;dule  VII  Entries  1,  2
and 64.

14. Further, it is submitted that the said doctrine w`ould apply only if both   -
laws   fall   tinder  the   C()nciirrent  List   [K.7:   P/cm/c7r7.o#   /P/   £fd.   v.   L7r#fet  o/
Kcz"czfc}kc},  (2011) 9  SCC  1  at para  107]. As  mentioned  above,  the  provision    9
clearly falls uiider the relevant Entries of List 11 [Entry 1  (read with Eiitry 64)
and Entry 2] and not under any Entries mentioned in List Ill.

15. Taking  the af()rementioned submissions into account, it is contended
that the legislature' is competent io enact the said statute ind the Act, as  well
as the provision in ques(ion, is within (he vires of the Con'stitution.

.Ill               .
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ssion  guaranteed  by  Article  19(1)(cz)  of the  Constitution  of India.  The

;ET:::a';;;:::i;,:eid::i:fcycoax:c:tr:onf,1.n23!o::eTbh;i::1i:io::elso:`fs::a:;:i::nn.dfm6t:h:c,i:t,t::
with effect from 27-10-2009. Since all the  arguments raised by several

:so]ents:Lf:re::£en5:::tLo:nersdeaLwfththeunconstftutfonaLftyofth]ssectfon,Lt

a

i.I

{.

a

A   +    e.-

''

"66-AL.    Put.ishment    for ~  sending    offensive    messages    through

commwHI.caffoH   sertJice,   efc.-Any   person   who   sends,   by   means.  of   a
computer resource or a communicatiori device-

®   any   irfbrmation   that  is  grossly   odensive  or  has   menacing
character: or

(Z7) any infomation.Lwhieh.he 4kL-ious to be false, but f-or the purpose
of causing annoyance, inconvciij?.n,ce, danger, obstruction, insult, injury,
criminal  intimidation,  enmity,  hatred or ill w.i.|l` persistently  by  making

{   .use of such computer resource or a communicatiQn device; or
`  (c) any electronic mail or electronic mail message. for the purpose of

I        ::::;:geeano:°r¥gp¥en:rai:::n#:nojre£.:Cine o°frs:,°chd:Cees]svaege°sr, t°  mislead  the

I;:a±]sb£:uwn]]fah:]bn[:WlthlmprlsonmentforatermwhichmayextendtothreeExp/cz»cz/I.o/t.-For the purposes of this section,  terms  `electronic mail'

|=£s`:li::et:o.n.i:ere:;`edm::s::e.`m::,::rs,:.=epsus,aegres;:,e¥:rc::ti:,:e:r.eeast::r::
I  or Communication device including attachments in text, image, audio, video

I  :edss::ey.„L°ther   eLec'tronic   record,   Which   may   be   transmitted   with   the

`TET±.g:::ta[8g#c:ftgfesne£::t,m£¥t,b:9tr3::e:hb£::k=:u€P£Ctt;aonnoL3:i,ctea,too:et£:

I    any   message   by   telephone   which   is   grossly   offensive   or  of  an   indecent,
obscene,  or meiiacing  character.  This  section  was  substantially  reproduced by
Section 66 of the U.K. Post Office Act,  1953 as follows:

"66. Prohibition Of sending offensive or false telephoiie messages or false

telegrams, etc.--If alny person-
(cz) sends any message by  telephone  which is grossly offensive or of an

indecent, obscene or menacing character;
(ib)  sends  any  message by  telephoiie,  or any telegram,  which  he knows

to be false, for the purpose of causing annoyance, inconvenience or needless
anxiety to any (tther person; or

(c) persistently  makes  telephone calls  without reasoi`iable cause and for
any sucr-purpose as aforesaid.

he  shall be liable on  summary  conviction  to  a fine not exceeding  ten pounds,  or
to imprisonment for a term not exceeding one month, or to both."
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2.. A  related  challenge  is  also  made  to  Section  69-A  introduded'..by  the
same amendment which reads as follows:

•`®D:A„ Power to issue directions for blocking fior publie access of arty     a

information   througl.  any   corl.puter   resource.-(1)  V\Jhe[e  the  Cerutal
Gov,emment or any of its officers  specially authorised by  it in  this belialf is
satisfied   that  it   is   necessary   or  expedient  so   to  do,,   in   the   interest   of
sovereignty  and  integrity  of  India,  defence  of India,  security  of the  State,
friendly  relations  with  foreign   States  or  public  order  or  for  preventing
incitement to the commission of any cognizable offence relating to above, it
may  subject to  the provisions of sub:\section (2), for reasons to be recorded
in writing, by order, direct any agency of the Government or intermediary to
block for access by the public or cause to be blocked for access by the public
any  information  generated,  transmitted,  received,  stored  or  hosted  in  any
computer reso],irce.

(2)  The  procedure  and  safeguards  subjectt to  which'`such, blo'cking  for
access by the ,p`ublig irl`ay be carried out, shall be> siich.as inay be prescribed.

'(3) The intermediary who fails to comply with tlit`. `direction_ issued under

sub-section  (I)-shall  be  punished  with  an  imprisoi.mieii.i.. ±`Qi.  a  term \7liich
may €,xtcnd to seven ye~ars and shall also be liabic Eu fiiie."  .

3,.  The  Statemem  of  Objects  and  Reasons  appended  to  the  Bill  which
introducea the Amendment.AGi stated in para 3 thal.:                                  `            "

•   "3. A rapid i.iicrease in I,he use of computer and internet has given rise to     C'
new forms of crimes like publisliing  sexually explicit riaterials in electronic

(Footnote  1  contd.)
This,  section     in     turn     was     replaced     by     Section     49     of    the     British
Teiecrmmunication Act,1981  and Section 43 of the British Telecommunication     e
Act,    1984.    In   its    present   form    in    the   U.K.,  tit   is    Section    127    of   the
Communications Act. 2003 which is relevant and which-is as follows:

•`12M . Improper use Of public electronic communicatioi.s network.-(I) A

person is guilty o`f an offence if he-
.      ,1  (cz)  sends  by  means  of a  public  electronic  communications.network  a

'    message or other matter that is grossly offensive br of an indecent; obscene     f   I

or menacing character; or
(b) causes any such message or matter to be so sent.

I    (2)   A   person   is   guilty   of   an   offence   if,   for   the   purpose   of   causing

annoyance, inconvenience or needless anxiety to another, he-
(a)  sends by means  of a public  electronic  communications  network,  a

message that he knows to be false,
(b) causes such a message to be sent; or
(c)   persistently   makes   use   of   a   public   clcctronic   communications

network.
(`3)  A  person  guilty  of  an  offence  under  this  section  shall  be  liable,  on

suIT`mary conviction, to  imprison`ment for a term not exceeding six  months or to
a fine not exceeding level`5 on the standard scale, or to both.

prov{£!nsu:-;::tgi[?:su{,Le) ;:[Pvi(c2e) ff iFhoitnatphpe]ymt:a::,-::h;n[.8u::n:I.:na:t:s:[OnugrsAcot:    h
1990  (c.  42)]."
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Tiro:e¥::idiear°yy°g.ecuonis:e::E:::::::kce°¥::seon:]aati];t:::dm]:£gye:£`odftnaba¥
I phisliing,   identity   theft  and   offensive  messages   throu.gh  communication

;eercvfeos[;i;,£::at]h%rg:1;s::ncsogee,r£%ufed:atfE:[£dnec:::efcF#:a:o:g£:£oonf
I Criminal Procedure to prevent such crimes."
I 4. The petitioners contend that the very basis of Section 66-A-that it has

:;vfcnaE:evt:i::?s::::iso:fc:em;=1|Scl:::TIC::,oa('|dh::twsi:|ctj:I::f:i-eBd::b   i:ic;:aa:f:ee:);:¥Lgsoo:o:i:;:v:i:°ofu§:do:u::ns:LIL i:i::hL:8s:e:cg(newm::u::bwe:LLo:ep:eL:et::: ::

y  on  which  side  of  the  line  they  fall;  and  it  would  be  open  to  the
rities  to  be  as  arbitrary  and  whimsical  as  they  like  in  booking  such
ns  under  the  said  section.  In  fact,  a  large  number of innocent persons::ei;
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thel constitutionality  of Section  66-A.  According  to them,  first  and foremos(
. ' ' Seqtion  66-A  iii fringes  the  fundamental right  to  free  speech`and  expression

and  \is  not  saved  by   any  of  the  eight  subjects  `cc;vet;ed  in-Article   19(2).
vc    #::::ogn, %s:Ft:T:jug: c:a:.5£:: £n:£fm::ant::::::,m{;tny:ohna::je:rc.:i,i £#g:rQ,

;:e[#t:1::S:dy::sfe!;tTgn:I:::r¥f:°hfteh:i::eeAo:f:{§;::n::r:¥j`¥:;:I:::;a:e:e::iiit::fie:::Ff:%C:e:.
a.:tet#:e::or:;e€ef:n::vTef]caasntnhoot§:ewdheofinare:d,ntohtes:,scu±tpbeer[snognsthaarte[:::::Fdt.

Foa#&::r:#:de::odrc::neyn:nosft:::essa]hda;:c:{eoeLnwg;#:a#yef:ramn[Pnfsfd:oo;:
e    ::rFd:]±:{`Coen: St°hr: hs{:[dw:::t[ ::Phaa£:Saacch::[e[nvga]:iecc: n::i :a: £fi:e:dlto£:eotf9s(::::)i

and expression. Also. the right of viewers is infrihged as such chiL|ihg effect
wotild not give them `the benefit of many shades.of grey in terms ``of various
poi|nts  of view  that  could  be  viewed  over  the  internet.  The  petitioners  also
cohtend that their rights under Articles  14  and 21  are breached  inasmuch a§
there  is  no  intelligible  differentia  between  those  who  use  the  inteinet  and
thc}se, who by words spoken or written use other mediums of communication.
To
isii::i;

ish so'mebody because he uses a particular mcditlm of communication
a discriminatory object apd would fall foul o`f Article  14 in` any case.

I 6.   In  reply,   Mr  Tushar   Mehta,   learned  Additional   Solicitor  General
g      defend,ed  tlie  col]stitiltionality  of Section  66-A.  He  ai-g`ietl  that  the  legislatui.e

ishq;n¢hoeur:e;t±]T,0;it::enf::erTn?t:rrsftear:dwa;:ftahpep:::i:]`:t[tJeepnreoecdesss°:#T;£eh°epn[e;
statute is clearly violative of the rights conferred oil the citizen under Part Ill

::tLhneecnoa:::teunt::njuTtEeer£::£ea€:eusr:mwpot;::£sr;f::::tr"oef:h:t:lou::t{ttout£:£:]tfyt
n    rm°#::Iced?nfi: d:ion,:sLS[:u:;aonnre:gel:Lt°n;tt 0:,:]epaods:°r+]ptohses]Pbr[:V£:i:t:i:fdast aroef
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determining  validity.  Mere  possibility  of abuse  of,a  provision  cannot  be  a
ground to declare a provision iiivalid. Loose language may h.ave been used in
Section  66-A to deal  with iiovel  methods  of disturbing other people's rights    a
by using the internet as a tool to do so. Further, vagueness is not a ground to
declare   a  statute  unconstitutional   if  the   statute   is  otherwise   legislatively
competent and non-arbitrary. He cited a large number of judgments before us
both from this Court and from overseas to buttress his Usubmissions.

Freedom of speech and expression
7. Article  19(1 )(cz) of the Constituti6ri of India states as follows:

"T9. Protection  Of certain rights regarding freedoin Of speech, etc.-

(1) All citizens shall have the right-
(a) to freedom of speech and expression;';

Article  19(2) st.ates:                                                                                      ,,,,,
'      any+{ez)isNfu:gthj;: ,Tors;:::i:]ut:te[]£¢} t:tfecjraouie i]±LbgalLayff]eact ,+i:;r;?,:r+aat;osnu:i   C

£:,:¥:a::i;bs.a:;:a:£#t:att€::I:;;t:c;t:[gsrse:o::#n:s:w;I;:::;e::o±n£;t:1::i:,:,+:i;i:%Ifo¥qg::T,
decency  or   morality  or 'in  relation  to  contempt  ct`  court,  defamation  oil
incitement to a.Ti offence."

8. The PreanbLe of the Constitution of India inter alia speaks 6f liberty of .
thought,  expression,  belief,  faith  and  worship.  It  also  says  that  India  is  a
sovereign  democratic  republic.  It  cannot  be  overemphasised  that  when  it
comes to democracy, liberty of thought and expression is a c.ardinal value that
is of paramount signiflcance under our constitutional scheme.    .

9.  Various  judgments  of this  Court  have  referred  to  the  i`mportance  of
freedom of speech and expression both from the point of view of the liberty
of  the  individual  and  from  the  point  of  view  of our  democratic  form  of
government.  For example,  in  the  early  case  of Ro7%csfa  Zlfoappczr v.  SfczJe  o/
A4czdrczf2,  SCR  at p.  602,  this  Court  stated  that freedom of speech lay  at the
foundation of all democratic organisations. In Sczkci/ Pczpers /P/ I/d.  v.  U"z.o»     /'
o/J„d!.cz3, SCR at p. 866, a Constitution Bench of this Court said that freedom
of  speech  and  expression  of  opinioii  is  of paramount  importancei  under  a
democratic   constitution   which   envisages   changes   in   the \ corhposition   of
legislatures and governments and must be preserved. Ill a Separate concurring
judgment  Beg,  J.  said,  in  Be"#cff  CoJc»7cz"  &  Co.  v.  U"/.o#  ci/ J#dz.cz4,  SCC
p. 828, para 98 : SCR at p. 829, that the freedom of speech and of the press is    g

2  io5o sc`R 594 : AIR ig5o sc  124 :  (ig5o) 51  cri LJ 1514

3  (1962) 3 SCR 842  : AIR  1962 SC 305

4  (1972) 2 SC`C 788  :  (1973)  2 SCR 757
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the!ArkoftheCovenanlofDemocracybecausepubliccriticismisessentialto
thel working of its institutions.5

I

I  10. Equally, in S.  Kfe4Isfeboo v. KczH#j¢7»,mcz/6 this Court  stated, in para 45
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importance   of  freedom   of  speech   and   expression,   though   not
was  necessary  as  we  need  to  tolerate  unpopular views.  This  right

the free flow of opinions and ideas essential to sustain the collective
the   citizenry.  While   an  informed  citizenry   is   a  precondition   for

mepningful -governance,  the  culture  of open  dialogue  is  generally  of great
a     so¢ietal importance.

id
•fe

C`

sfc,tr€$7,, thus;  tL Ed p.  1 1 8Oj

; -+         " ....  But  when  men  have  realised  that  time  has  upset.ffiany  fighting
}|;;£n:d:ajlh3e;:S:fi¥ef:y#Ca:d:eTn:1:::;::±i:h£Vain::e:s:t:1t¥|:=of:hfy:,,?1::J:::i:edi;`ewbe:;tetg:

• I the  thought  to get  Itself accep(ed  in  the  competition  c;f i)il;' ina'.I.ket;  and

| that  truth  is  the  only  ground  upon  which  their  wishes  safely  can  be
I carried out. That at any rate, is the theory bf our Constitution."

col),;o2in,.#::±ej:'(LJLjnpp?£]S]6:To°6;S   C°ncurring  judgment  in   wfe,.rty   v.
I         "Those who won our independence believed that the final end of the
I State  was  to  make  men  free  to  develop  (heir  faculties,  and  that  in  its• I Government  the  deliberative  forces  should  prevail  bvcr  the  arbitrary.

I They valued liberty both as an end and as a means. They believed liberty
I to be the secret of happiness and courage to be the secret of liberty. They``1 believed that freedom to think as you will and to speak.as you think are

i i];;;:i:in:fa;I:I;:n;i:i:n:jd:f]:;°:d:t;d:oSo:rtiiii¥Stc:js:::u::rt:¥ne:si§it:3::I:lit:i::;;i::e|e:a:t;i:£ij
I an  inert  people;  that  public  discussion  is  a political  duty;  and  that  this
I should  be  a  fundamental  principle  of the  American  Government.  They
I

+recngnised the risks to which all human institutions are subject. But they
I knew that order cannot be secured merely through fear of punishment for
I its   infraction;   that   it  is   hazardous   to   discourage   thought,   hope   and

5 'l,Incidentally, the Ark Of the  Covenant is  perhaps  the  single most  important fiocal

Po;"/ i.72 /wd¢i.sin.  The original Ten CoiTimandments which  the Lord himself gave
|to  Moses  was  housed  in  a  wooden  chest  which  was  gold-plated  alid  called  the

.  |Ark of the Covenant and carried by the Jews from place to place until it found its
|final repose in the first temple--that is the temple built b} Solomon.

A          6  i(2olo)5SCC6oo :(2oio)2sc`c(cri) 1299
71250  US  616  :  63 L Ed  1173  (1919)

8171  L Ed  1095  :  274 US 357 (1927)
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imagination; that fear breeds repression;  that repression breeds hate; that'
hate  menaces   stabletGovemment;  that  the  path  of  sa.fety  lies  in  the
opportunity    to    discuss    freely    supposed    grievances    and    proposed    a
remedies;  and  that  the  fitting  remedy  for  evil  counsels  is  good  ones.
Believing  in  the  power of reason  as  applied  through public  discussion,
they eschewed silence coerced by law-the argument of force in its worst
form. Recognising the occasional tyrannies of governing majorities, they
amended  the  Constitution  so  that  free  speech  and  assembly  should  be
guaranteed.

Fear of serious injury cannot alone justify suppression of free speech
and assembly. Men feared witches and burnt women. It is the function of
speech   to  free   men  fr'om   the   bondage  of  irrational   fears.   ro  jwsfJ.rty
suppressidl3  Of free  speech  there  must be  reasonable  groul|¢ to fear  that„
serio.w;s   'e\lil   will   result   if  free   spee.ch   is   practiced.  Thole   mrs,,+.  b6
reasoiiahie  ground  to  believe  that  the  daliger  appreherided  is  immi'nent.     a
Therea`r¥',rsl tr)e reasolfabl6 ground to believe that the evil td be prevent,'?¢

!6:,;,ie:1(%Ji:-.cai:.as:Vi:pdre.Po,Jahbciiftt;o:hao,f,::::ti:i||laf:i,p;:g£|!ti,:-:in::Tit:
.`?.

Condonation   of   a   breach   enhances   the   probability.   Expressions  'of
approval add to the probability  -L'ropagatiort tif tile crimin?I state of mind`
by    teaching    syndicalism    increases    it.    Advocacy    of   law-breaking
heightens   it   still   further.   But   even   advocacy, of  violation,   however
reprehensible morally, is not a justification for denying free speech where
the advocacy falls short of incitement and there is nothing to indicate that
the   advocacy   would  be   immediately   acted  on.   The   wide  difference
between  advocacy   and  incitement,  between  preparation  and  attempt,    e
between  assembling  and conspiracy, must be borne ih mind.  In order to
support a finding of clear and present danger it must be :shown either that
immediate  serious violence was  to be expected or was  adiv.b'¢ated,  or that
the I)ast conduct furnished reason to believe that such advocacy was then
contemplated."                                                                          (emphasis supplied)
13. This leads us to a disci;ssion of what is the content of the expression    f

"freedom  of  speech  and  expression".  There  are  three  concepts  which  are

fundamental  in understanding  the reach  of this  most basic of human  rights.
The  first  is  discussion,  the  second  is  advocacy,  and  the  third  is  inci(ement.
Mere discussion or even advoi.acy of a particular cause howsoever tlnpopular
is at the heart of Article 19(1 )(cz). It is only when such discussion or advocacy
reaches  the  level  of incitemeiit that Article  l{J(2)  kicks  in.9 It is  at this  stage     g

9   A  good  example  of the  difference  between  advocacy  and  incitement  is  Mark
Antony.s speech  in  Shakespeare's immortal classic Julius Caesar. Mark Antony
begins cautiously.  Brutus is chastised for calling Julius Caesar ambitious and is

:::|=teeda`:ds!:s::.i3:sanwi::o:::::bl:a:sa:''.wE:I.te|e|n, Si:oaTs,,t||: ;rooi:t: :f::rsat:::    A
interjection of two citizens from the crowd, that Antony says:



9€:t'q::r.j*f.'¥i..`g#T7';in               *+I.I?i
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that  a  law   may  be   made  curtailing   the   speech  or  expression   that   leads
inekorably  to or tends  to cause p'ublic disorder or tends to cause or tends  to

a     arfec( the sovereignty and integrity of India, the Security of the State, friendly

:eo`#pnt:[yn[t££:°dre££s83e§::tsees'me::.tyfhfieft±§u;:epn°t¥aonftj:thhapveet;:]Poens:rsthaane:

A   r£:gie::i:ae[::ttj:j:i:d:::::::n:tts°P;:eL:tih):h°:u::nie;t:;:¥:::¥e::?R:::):(SL::;ir[;:b:;':##eLygu£:en:¥fbfi

££E:rnedn¥ee

r,i:ill,

across the Atlantic. Is it safe to do so?
5.  It  is  significant  to  notice  first  the  differences  between  the  US  First

nt and Article  19(1)(a) read with Article  19(2). The first important
is  the  absoiuteness  of .the  US  First Amendment-Congress  shall

e 7io Jclw whicri. abridges the freedom of speech.  Second, whereas the US

.,  ` `   .``     C ` .Fe£;i:efcmee_:od:.Te:xnptr:::£aokns„?fAfi:::,:°rg(°[f)(Sap)e:;:aa£.fo:`ffr¥:apor:SSo'f#e°cuh' ::a

ii:ir;

e
1

ssion  rw.r[hout   any   reference   to   .`the ,Press".   Third,   under   tbe4  US
Co+stit¥t.ibrit.spec.i`f.`,h   may   be   abridg-ed,   where-as   under   our   Constifutior,i,

nable rc.£[]ictions  may be  imposed. Fourth, under our Constitution such
r#}::i::;[haawveset:hipnegftno:h;9p[onst:raesrtes°t::t££8ohntodfstfh8en::::dsumbj:;ts-pine:tctir:I

;`#e
On
in

pass  muster  if  it  is  proxima'te|y  related  to  any  o`f  the  eight  subject-
rs set out in Article  19(2).

116. Insofar as the first apparent difference is concerned,.the US  Supreme
Co+rt  has  never  given  literal  effec(  to  the  declaration  that  Congress  shall

(Ft|otrote 9 contd.)"A"rony-Good friends, sweet friends, let me no`t stir you up

To such a sudden flood of mutiny.
They that have done this deed are honourable:
What private griefs they have, alas, I know not,  ,
That made them do it: they are wise and ho,nourable,
And will, no doubt, with reasons answer }'ou.
I come not, friends, to ste,ill away your hearts:
I am no orator, as Brutus is;
But, as you know me all, a plain blunt man,
That love my friend; and that they know full well
That gave me public leavt> to speak of him:
For I have neither wit, nor words, nor worth,
Action, nor utterance, nor the power of speech,
To stir men's blood: I only speak right on;
I tell you that which you yourselves do know;
Show you sweet Caesar's wounds, poor poor dumb lno`]ths,
And bid them speak for me: but were I Brutus,
And Brutus Antony, there were an Antony
Would ruffle up your spirits and put a tongue
ln every wound of Caesar that should move
The stones of Rome to rise and mutiny.
AJJ-We. ll mutiny."
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make  no  law  abridging  the  freedom  of speet;h.  The  approach  of the  Court
which is  succinctly stated in one of the early US  Supreme Court judgments,
continues  even  today.  In  CfeczpJi.735'ky  v.  IVcw  H¢7xpsfel.r;L°,  Muaphy,  J.  who     a
delivered the opinion of the Court put it thus: a. Ed p.1035)

"Allowing  the  broadest  scope  to  the  language  and .puxpose  of  the

Fourteenth Amendment, it is well understood (hat the right of free speech
is not absolute at all times and under all circumstances. There are certain
well defined  and narrowly limited classes of speech, the prevention  and
punishment of which have never been thought to raise any constitutional    b
problem. These include the  lewd and  obscene,  the profane,  the libelous,
and   the   insulting   or   `fighting'   words-those   which   by   their   v,ery   `
utterance inflict injury or tend to incite an immediate breach of the peace.
It has been well observed that such utterances are no essential part of any
exposition of ideas, and are of\such slight social Value  as  a step to truth
that .any benefit that runy be derived from them is cle`arly outweighed by    a

;hbeusse°C££sa[£::e::Stafn*;5t:::>rpearnds.e::eral;1:yii=]ens£:ratt±to°ri6%~.fh[:::o:i:te±:Sn°n::_
opinion   safeguarded   by   {he` Constit.I..I(ion`,   and   its   Ptinishmen(   as   a
-criminal  act  would  raise, no  question. under that instrument.'  Ca»mJc// v.
Con%ecfi.C.iij]],  US  pp.  309,310  :  S'Ct.p.  90f:..".               `'`            -..'.`

17. So far as  the second apparent differen(;e is concerned,  the American    C/
Supreme 'Court has' included "expression"  as part of freedom of spe`ech  and
this  Court has included  "the  press"  as  being  covered under Article  19`(-1)(c!);`
so  that,  as  a matter of judicial  in(expretation, both  the US  and India protect
the  freedom  of speecri  alrd expression  as  well  as  press  freedom.  Insofar as
abridgement and reasonable restrictions are concerned, both the US Supreme
Court  and  this  Coun  have  held  that  a  restriction  in  order' 1o  be  reasonable    e
must be narrowly tailored or narrowly interpreted so as to abridge or restrict
only  what  iis,Jabsolutely  necessary.  It  is  only  when  it  .comes  to  the  eight
i;ubject-matters   that   there   is   a  vast  difference.   In  the   US,  'if  there  is   a

•.`   compelling necessity to achieve an importaiit govemmenta!`or societal goal, a
law  abridging  freedom  of speech  may  pass  muster._Bun  in  India,  such  law
cannot pass  muster if it is in the  interest of the gericral public.  Such law has    /
to bc covered by one of the eight subject-matters set out under Article  19(2).
If it does not, and is outside the pale of Article  19(2), Indian courts will strike
down such law.

18. Viewed from the  above perspective, American judgquents  have  great
persuasive value on the content of freedom of speech and expression and the
tests  laid  down for its  infringement.  It  is  only  when it comes  to  subserving    9
the  general  public  interest  that  there  is  the  world  of  a  cliff.ercnce.  This  is
perhaps why in K¢meffowar Prczsczd v. S/afc o/B!.faczrl2, this Court held: ,(SCR
p.  378  : AIR pp.1169-70, para 8)

10  86 L Ed  1031  :  3]5  US 568 (1942)

11   310  US  296  :  60 S Ct 900  :  84 L Ed  1213  :  128 ALR  1352 (1940)

121962 Supp (3) SCR 369 : AIR  1962 SC 1166
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"As  regards  these  decisions  of  the.American  Courts,  it  should  be

bone in mind that though the First Alhe)idment to the Constitution of the
United   State  reading   `Congress   inall   make   nd   law   ...   abridging   the
freedom  of speech  ...'  appears  to  confer  no  power  on  the  Congress  to
impose any restriction on the exercise of the guaranteed right, still it has
always  been  understood  that  the  freedom  guaranteed  is  subject  to  the
police  power-the  scope  of which  however has  not  been  defined  with
precision or uniformly. It is on the basis of the police power to abridge that

b   `       I freedom that the cons(itutional validity of laws penalising libels, and those
relating  to  sedition,  or  to  obscene  publications,  etc.,  has  been  sustained.
The resultant  flexibility  of the  restrictions  that could be  validly  imposed
renders  the American decisions  inapplicable to  and without much use for
resolviiig   the   questions   grrising ,ui}der  Article   19(1)(cz)   or   (b)   of  our
Constitution wherein the grounds on` which lilpitations might b`e placed on
the guaranteed right are set out with defiriitene.ss`apq precision."
19.   But   when .it. .rri:i3'es  :t®, understanding   the. `impact  fliid  6oriieni   of.      `  ..~   ..,_   -`  .,-,-    ~--.T ------ `-'' -..- `~`r`+   : --.------ r-i-i---o`   --------. I-i-:    ~-tr    T~ --------

:;:„i;§4mg{:/:,5£:a;|e3:hveE:.F;7r`:t'::i:lag:P]ressJfa#:W%,:1:€rJp`%?I,bsy±a`£iL'8cR
`1~

I      '  ."While  examining  the  constitutionality  Qf..a  law  which  is  alleged  to

I ,colitravene  Article  19(1)(cz)  of the  Cons`titutioti,  we  cannot,` no  doubt,  be
i solely guided by the decisions of the Supreme Court of the U,nited States

I:;e£:her::a.:xu:rfe]:sol:dneratn°duadeerns::ddftohre&aast£CfrE:i::£`:i°affree:do°c:at::
I country,  we  may  take  them  into  consideration.  The  pattern  of Article
I  19(1)(cz)  and of Articl`e  19(1)(g) of our Constitution is  different from the

I:,a::=aobfsoT:teFi:s:tsAt:re::.mTehnet:og:Fseg`:::.:it:=d:nodnesrtiAu:ii:TeTgi:t(i;
I and Article  19(.1)(g) of the Constitution are to be read along with clauses
(2) and (6)` o±.Article  19 which carve out areas in respect of which valid

i legislation can be made."
I 20. With these prefatory remarks, we wi]! now go to the other aspects of~`-''    `?  tf      the|challenge made in these writpetitions and argued before us.          +

A.'''Articlel9(1)(a)

I 21. Section 66-A has been challenged on the ground that it casts the net

g   i#:i:a3t:o:n=j;:ri`.till::g:;mh:tc]]tin2;;L#3d:e fii:::;u:is=::¥i::I:gn:i:S::::t|;:nw;#;r::t th[:
"2.    Dcrf»z.fI.o»s.-(I)    In    this    Act,    unless    the    context    otherwise

I requires-

i       ¥,:ic:;:cco;:±f;:urtc:r::t!°:I;:t';jo'£;:ion:::s::sg¥tews:::ein:eitfta[bma:8:Ssr si::rd;
I

A
I

13  I(1985)  1  SCC 641  :  1985  SCC  ITax)  121  :  (1985) 2 SCR 287
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rtwo things will be noticed. The first is that the deflnitionis an inclusive one.

Second, the definition does not refer 'to  what the cont`ent of information can
be.  In  fact,  it refers  oiily  to the  medium  through which  such information is    a
disseminated.  It  is  clear,  therefore,  that  the  petitioners  are  correct  in saying
that  ,the   public's   right   to   know   is   directly   affec(ed   by   Section   66-A.
Information of all kinds  is  roped in-such information may have  scientific,
literary or artistic value, it  may refer to current events, it may be obscene or
sedi(ious.  That  such  information  may  cause  annoyahce  or  inconvenience  to
some is how the offence is made out. It is clear that the right of the people to    b
know-the marketplace of ideas-which the internet provides  to persons of    '
all  killds  is  what  attracts  Section  66-A.  That the information  sent has  to  be
annoying; /indonvenieiit, grossly offensive, etc.:  also shows that no distiilction

fhTc:]fem:;t::e:n:oe;:n:£socru::jcoonn,:ern:f:1,to::C;r:;s:yp:¥fjecnus[]:ept:i::to:fev;en:
incitem.ent tp/_which such words  Lees t{7.an imm.inent causal connectioli w.it,hL     C

Ban:::.I;n:!s6:-:T:,:i;::.ffniins:tefite:ice::::-:J;::;;.i,:P£3y:.'r:;1:;:|r,;i::::,:SFt:i:enl;r:ee::gt:ahn!

speech and expressio`n of the ci'iize¥Ty of India a( large in that..,9u.c.h speech or

;:::I:;S,£i::.AS. directly  curbed  by  the  creation  of  the  offence  contained  in
22.    In    this'  regard,    the   observations    of   Jackson,    J.    iri.^Amerz.c"3

Com7#wjt!.cczf!.o#s ASs#.  v. Do#ds]4 are apposite: (L Ed p. 967)
". . .  Thought control is a copyrigh( of totalitarianism, and we have no

claim  to  it.  It  is  not the function of our Govemmeht to  keep the citizen
from  falling  into  error;  it  is  the  function  of  the  citizen  to`-. keep  the,,  e

•  Government from falling into error. We could justify any censorship only

when the censors are better shielded against error than the censored."

8. ArticGe 19(2)
23;  One  challenge  to  Section  66-A  made  by  .the  petitioners'  counsel  is

that  the  offence  created  by  the  said  section  has  no  prdximate  relation  wii(h    f
any   of   the   eight   subject-matters   contained   in   Arti'cl6    19(2).   We   may
incidentally  mention  that  the  State  has  claimed  that  the  said  sectio[i  can  be
supported  under  the  heads  of  public  ttrder,  defamation,  incitement  to  an
offence and decency or morality.                                           i

24. Under-our coiistitutional scheme, as stated earlier, it is not open to the

§:akt;, tg¢;uerrtsaj/]p;I.eLe,£?:. °uf„;::e;;1,:°d,%r:?Th::ect]::r#:?I(g:b±[;.]3t6e3re:S;[]£   9
pp.  313-14, para 37)

"It may well bc within the power of the State to place, in the interest

`of .the  geiieral public,  restrictions  Lipon the  right of a citizen to  carry  on

A
14  94 L Ed 925  : 339 US 382 (1950)

3  (1962) 3 SCR 842  : AIR 1962 SC 305
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I business  but  it  is  not  open to  the  State  to  achieve  this  object by  directly
I and immediately  curtailing  any other freedong of that citizen guaranteed

i;iga:ct;ne:fc:ir;tiict:u:i;*i:ie:c::::::[i::]§n:uOs;e:st(::s:c::::§t]:air;l!i:.:I::t±T:E:e::i:tgd,;en±:!i

|§[:::ii¥:o:;nlt::¥e:¥fie:::d;:nc::y::i,tt:££S:;ii;;:u:::f:1:nrsc§;:C;fen:C;yt;i::;j°::eaf:I:tt:at:i::
i interest of the general public. If a law directly affecting it is challenged, it
I is  n.o  answer  that  the  restrictions  enacted  by  it  are  justifiable  under
I cl'atlses (3) to (6).  For, thg scheme of Article  19'is to enumerate` different
I-freedoms  separately   and  .then  to  specify   the` 'extent  of  restrictions  to

I which  they  may  be  subjected` and  the  objects  for  securi].ig  which  this
I couJdibe .done. A  citizen  is  er.:i.tied  to  enjoy  eaph  and  every  qne  Gf the  „
I freedoms together and clause `(1 ) ,do?s` i`ot pref?r one freedo+in to another.

I That is the plain meaning of this ciaus€j.. It follows from this that the state
I capnoL make a law which directly restricts one freedom even for securing
I the   better   eiijL`yment   of`-another   freedom.  .All   the   greater   reason,  `
I therefore-,.f(>r holding  that the  State cannot directly  restrict one  freedorii
I by placihg an otherwise permissible restriction on another freedom."   '

yhji%:„:;;r:e£?rethL:o°#;:;,:sfo::C*€::t,hfei;;I:::s:r;isf£.:i:£W„;fpT:8S:„4:r:¢:e;Sr;::;
e     PP.|639-40, paras  12-14)

: .   .  .`"...  We  do  not  unders(and  the  observations. of the`Chief Jus(ice  to

•,f

15

mean that any remote or fanciful connection between the impugned Act
and  -the  public  order `worild  be   sufficien(  to   sustain  its   validity.   The
learned  Chief  Justice  was  only  making  a  dis(inction  between  an  Act
whichtexpressly  and directly purported to maintain public order arid one
`which  did  not  expressly  state  the  said  purpose  but,±cJft  it  to,be  implied

there from;  and between an Act that directly maintained public order and
that  indirectly  brought  about  the  same  result.  7lrfee``djsfl.7!cf!.o"  docs  #of
ignore  the  r;ecessi;  for  ir.timate  cor!mection  I)etw;en  the  Act  and  the
public order sought to be maintained by `the Act.

...  The  restriction  made  `in  the  interests  of public  order'  nlust  also
have reasonable relation to the object to be achieved i..e. the public order.
If  the  restriction  has  no  proximate  relationship  to  the  achievement  of
public   order,   it   caiiiiot   be   said   that   the   restrictioii   is   a   reasonable
restriction within the meaning of the said clause ....  The decision, in our
vieov,  lays  down  the  correct test.  The  limitation  imposed  in  the  interests
of public order to be a reasoLn.able restriction, should be one which has  a

(1960) 2 SCR 821  : AIR 1960 SC 633  :  1960 Cri LJ  1002
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prow.imate coniiecti6n or nexus with public order; but not one fir-fetched,
hypothetical  or problematical  or  too  remote  ill  the  chain  of its  relation
with the public order.

...  There  is  no  proximate  or  even  foreseeable  connection  between
such  instigation  and  the  public  order  sought  to  be  protected  under  this
section. We cannot accept the argument of the learned Advocate General
that  instigation of a  single  individual  not  to  pay  tax  or dues  is  a  spark
which  may  in  the  long  run  ignite  a revolutionary  movement destroying
public order."                                                                            (emphasis supplied)    b

Reasonable restrictions   `
26.  This  Court  has  laid  down  what  "reasonable  restrictio.ns"  means  in

several  cases.  In  Cfez.»/am¢re  Rczo  v.  Srofe  a/ M.P.]6  this  C`burt  said:   (SCR

p.763:AIRpsl!9,para7)   '                                            ,_   ,
"The   phrase   `reasonable   i.estriction'   f-c;npotes   that   the  `limitation    a

imposed on a person in enjoyment of the{rii;ht sriou,i.d not be arbitrary or  .  , ;
--,    of  an  excessive ,nanire,, beyond  what  is  i.=qu{red  ip-the  inte-re,sts  of the-

public. .The  word  .reasonable'  implies  intctiigen[  care  and  de-Lib;ra.t.;on,
thai is,  the  choice  of a  course  which  rear7on  dictates.  Legisla(ion  which..
ai'bitrarily  or exc.essively  invades  the  right.cannot be  said (o  contain  the
quality  of rcasonablel-less  €t.nd un!css  it  strikes  a proper bala]ice between     d
the   freedom   guaranteed   in   Article    19(1)(g)   and   the   social   control
permitted by clause (6) of Article  19, it must be held to be wanting in that
quality.„
27.   In   SJczrc   o/  A4czdras   v.    VG.   RottJ17,   this   Court   said:   (SCR   pp.

606-07  : AIR pp.199-200, para 15)
``TFlisJCotir{ had occasion in Kfecme cczsel8 to define  the  scope of the     e

judicial review under clause (5) of Articlel9 where the phrase  `imposing
reasonable restric`tioiis  on the  exercise of the right' also  occurs  and four
out  of the  five  Judges,  participating  in  the  decision  expressed  the  view
(the other Judge leaving the question open) that both the substan(ive and

:*e;~-in:£°ecdedfi::fi  tisep:Cot{S]]t °off tvi:w]:F:::seodnarbe]:tnn:Cstsfyeth::Ts  ts:4:sua]yi  I::    f
Court should consider not only factors such as the duration aild the extent
of  the  restrictions,   but  also  the   circumstances  und-er  which   and   the
in-anner in which their imposition has  been authori`sed.  It is important in
this Context  to  bear  in  mind  that  the  test  of reasonableness,  wherever
presci.ibed, should be applied to each individual statiite impugned and no    g
abstract  standard, or general pattern of reasonableness  can be laid down
as  applicable  to  all  cases.  The  nature  of the  right  alleged  to  have  been
infringed,  the underlying purpose  of the  restrictions  imposed,  the  extent

161950 SCR 759  : AIR  1951  SC  118

17   1952 SCR 597  ; AIR  1952 SC  196  :  1952 Cri LJ  966

18  IV.B.  Kha-a v. Srflre a/De/fo;..1950 SCR 519 : AIR  1950 SC 211  :  (1951) 52 Cri LJ 550
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I::d,huer::npcgs,p,:.i,e::ilp:::agi?itntgo.b.en:ei,Toefsiead,I,i:r:|P#hsehg:s|Er:Plo:Li,oe:
I into  the judicial  verdict.  In  evaluating  such elusive  factors  and  forming
I their own conception of what is reasonable, in all the circumstances of a

I given  case,  it  is  inevitable  that  the  social  philosophy  and  the  scale  of
I.values   of   the   Judges   participating   in   the   decision   should   play   an
I important   part,   and   the   limit   to   their   interference   with   legislative

I J;:#omn::t£[££tny  S# s:[afs_::st:aa[nnt °an:i  tEee  :;Cbt:;:ndg  br:fle¥:{£orn S:hnaste t£:

I:I:,n;ti:t:::t£Sth=e=atj:r::y°no[fytff::::cpt]eed°:et:reel:e:taayt£::sth;:kin:::a:
I have, in authorising the imposition` of the restrictions, considered them to
l`be reasonable."

' ,128.  Similarly; .in Mofed.  Farwk  v.  SJczfe  o/ M.P.i9;; this  Corn  said:  (SCC
C    `p.$57,paral0:SCRp.161E-G).                            ``r`           `

. „I`;|i.    .   "...  The~Court must in considering,theLV.alidi'(y, of the  impugned law

re
P.

imposing  a prohibition  on  the .carrying  ol]  o.f a buLiHess  or professj.on,
att?mp1.   `ari   evaluation   of  its.  direct   and   iHilL'ediaie   .impact   upon.  tli6

:fundamental rights  of the citizens  affected tt,hereby  and the  larger public

interest  s'ought  (o  be  ensured  in  the  ligh(  of .the  objec.t. sought  to  be
achieved,  the  necessity   to  restrict  the   citizen's  freedom,   the  inherent

:s

pernicious  nature of the  act prohibited or its  capacity  or tendency  to be
harmful  to the  general public,  the  possibility of achieving  the object by
imposing   a  less   drastic  restraint,   and   in   the   absence   of  exceptional
situations  such  as  the  prevalence  of  a  state  of  emergency  national  or
localJTor the necessity to maintain esseiitial supplies, or the necessity to
s(op  activities  inherently  dangerous,  the  existence  of  a  machinery  to
satisfy   the  .administrative   authority   that   no   .case   for   imposing   the
restriction  is  made  ou(  or  that  a  less  drastic  restriction  may  ensure  the
objec( intended to be achie\'ed."
29. In IV.B.  Krfec!re v. Sfcz/e o/Dc%18,  a Constitution Bench also spoke of
onable..-restrictions    when    it    comes    to    procedure.    It    said:,,(SCR
24 : AIR p. 214, para 4)

I          ".;. ,While  the reasonableness of the restrictions has to be considered
i  with` regard  [o  the. exercise  of the  righ(,  it  does. not  necessarily ,exclude
:  from the consideration of the Court the question of reasonableness of the

I procedural  part  of the  law.  It  is  obvious  that  if the  law  prescribes  five

i;:¥e:s!'ae::f;r;1:i::n:in:e:nn:se,ise:::1;ss;o§;:ei:e?:b:e::;tg:hn:::qru;I::b::str:a?:1;:::I:P;i,ts;::;;
I  if the  law  provides  the  procedure  under which  the  exercise  of the  right
I  may be `rcstricted, the same is also for (he considera`tion of the Court, as it
I

19`|(1969)  1  SCC 853  :  (1970)  1  SCR  156

i81 ig5o SCR 5ig  : AIR ig5o sc 211  : (ig5i) 52 cri u  55o
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has   to   determin.e   if  the   exercise   of  the   right   has   been' reasonably
`    restricted.".

30.  It  was  argued  by  the  leariied  Additional  Solicitor  General  that  a    a
relaxed  standard of reasonableness  of restriction  should  apply  regard  being
had to the fact that the medium of speech being the internet differs from other
mediums  on  several  grounds.  To  appreciate  the  width  and  scope  of  his
submissions, we are setting out his written submission .verbatim:

"(z.) The reach of print media is restricted to one State or at the  most    A

one coLintry while internet has no boundaries and its reach`is global;

(i.I.)  The  recipient  of the  free  speech  and expressibn  used  in  a print
media  can  ofily  be  literate  persons  while  internet  can  be  accessed  by
literate  and  illiterate  botlL  since  one  click  is  n6eded  to  download  an'
objectionablepostoravideo;                                                            `   '  `     `

.;.

`(7.i.z.)  In  case  of  teLevisionc   serials  (ex.ept  live .show.s.)  and  movies,     0

there is a permitt:d pre-ce.nsorship-which ensures right. `bf t''iewer's not fo  .
Or   '   ` `   :I.1:=[:v;ccfan[y £]nptfeor:T{Sf£Wnh#£:: £tsh:arc:::Ouosf t:nor£:toetipe{:.`.`£±!`Ors;:tz ;i':I '

censorship is pgssib]e and each indi'v-idual is publisher, printer, producer,
director and broadcaster` of the cd'ii.t'6nt wi(hou( any  §tatu{ory regulation;  `

(!.v)   In   case   of  print   media  or  medium   of  television   and   films
whatever   is   truly   recorded   can   only   beL  published   or   broadcasted/
televised/viewed.  While  in  case  of  an  internet,  morphing  of  images,
change  of  voices  and  many  other  technologically  advance  methods  to
create serious potential social disorder can be applied.

(i;) By the mredium of i.nternet, rumours having a serious potential of    e
creatiiig  a  serious  social  disorder  can  be  spread  to  trillioiis  of people
without any check which is not possible in case of o.ther mediums.

(tJz.)  In  case  of mediums  like  prin(  media,  television  and  films,  it  is
broadly  not  possible  to  invade  privacy  of unwilling  persons.  While  in
case  of  an  interLet,  it  is  very  easy  to  invade  upon  the  privacy 'of  any
individual   and   thereby   violating   his   right   under   Article   21   of  the
Constitution of India.

r

(w.I)  By  its  very  nature,  in  the  mediums  like  newspaper,.magazine,
television  or  a  movie,  it  is  not  possible  to  sexually  harass  someone,
outrage  the  modesty  of  anyone,  use  unacceptable  filthy  language  and
evoke  commuiial  frenzy  which  would  lead  to  serious  social  disorder.    g
While  in  the  case  of an  iiitemet,  it is easily possible  to  do  so  by  a mere
click  of a button  without  any  geographicaL  limitations ,and  almost  in  all
cases while ensuring anonymity of the offender.

(vJ.J.I.)  By  the  very  nature  of  the  medium,  the  width  and  reach  of
internet  is  manifold  as  against  newspaper  and  films.  The  said  mediums
have inbuilt limitations i.e.  a person will have to buyfoorrow a newspaper
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and/or will have to go to a theatre to watch a movie.  For television also
one needs. at least a room where a televisioil is placed and can only watch
those channels which he has subscribed and that too only at a time where
it  is  being  telecast.  While  in  case  of  an  internet  a  person  abusing  the
internet, can commit an offence at any place at the time of his choice and
maintaining his anonymity in almost all cases.

(I.jx;) In case of other mediums, i[ is inpossible to maintain anonymity
as  a result of which speech/idea/opinions/films  having  serious  potential
of creating a social disorder never gets generated since its origin is bound
lo  be  known.  While  in  case  of an  internet mostly  its  abuse  takes  place
under the garb of anonymity which can be unveiled only  after thorough
investigation.

::i(jr) In case of other mediums like newspapers, television or films, the

C  .  ,    , :g:::fi::Fet£;caaj::r;s`;[[:;t]steri,tf]°cnoan[£Suecdt. :Pa%rb°:Cehw;g:;:T7n¥a;:gin;e7:£osvtr£:

''

\,jpnr:°hd::st:°:,#{°c:SewT¥,dchgaennneer]a]Ty][[o::yaete]tsan°yw~:o£5nssit#}:;?jafi:,g-i:+]j,f:e=L'~-
lbeing   abused.   As   against   that  use   of  internet   is   solely   based  upon

` I individualistic apprc,ach  of each individrial without any' `check, balance or

i regulatory ethical norms for exercising freedcm of speech and expression
I under Article  19(1)(cz).
I

I         (xz.)  In  the  era limited to print media and cinematograph;  or even in
I case of publication through airwaves, the chances of abuse of freedom of
I expression    was    less    due    to    inherent    infrastructural    and    logistical
I constraints. In the case of said mediums, it was almost impossible for an
I iiidividual to create ,and publish an abusive content and make i( available
I to  trillions   of  people.  Whereas,   in  the  present  internet   age  the   said
.I infrastructural    aiid   logistical    constraints    halve    disappeared    as    any
I individual  using  even  a  smart `mobile  phone  or  a  portable  coinputer
i device  can  create   and  publish   abusive   material   on  its   own,   withou(
I seeking help of anyone else and make it available to trillions of people by
I just one click."

131. As  stated,  all  the  above  factors  may  make  a distinction between  the

#:faonr:,opToe:i=e:::::po:%s:dff::cT:::t::n:tsafi:Set?;e`:f[s;avteT:h:::tewr:I::
is  ¢oneemed.  There is,  therefore,  an  in(elligible differentia having  a rational

9   :{e:Lf§L:h:e:is fehtd?::h:a;:::i§i:£:::)t::act::Snpa::h:i¥:ae=ifr:::::::1:;C::a:?I::g:e:eh:a::;:: :°:

repelled  by  us  on  this  ground  later  in  this  judgment.  But  we  do  not  find

n   ::neT1;,::tnie:, gj::::st:,:e:u::,:i`:on:gs:,y:T?:,i.:.egn¥e:1we:,cdo::r:;:::: ;: ::f:;:e:1:;c:ree:ai:1:e:real:
newl offence, such as Section 69-A for instance, relalable only to speech over
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(he  internet,.  yet  the  validity  of  such  a  law  will.have  to  be  tested  on  the
touchstone of the tests already indicated above.

32.  In  fact,  this  aspect  was  considered  in  Mi.7tz.sfry  a/ /"/ormcz/!.oH   &     a
Broadcasting,  Govt.  of India v.  Cricket Assn.  of Bengal2° .in paila, 3] , where
the following question was posed: (SCC p. 208)

"37.  The  next question which is required ,to be  answered is whether

there is  any distinction between the freedom of the print, media, and that
of the electroliic media such as radio and television, and if so, whether it
necessitates more restrictions on the lat(er media."

This question was ansvyered in para 78 thus:  (SCC pp. 226-27)  ,
"78. .There  is  no  doubt  that  since  the  airwaves/frequencies  are  a

public  property  and  ar.e  also  limited,` they  have  to  be  used  in  the  best
interestofJtho  society  and  this  can bo done  either by `a central  authority-
by  e8ta:.}1if,hing  ils  own  broadcasti,ng  »e(work  or rcgu!ating  the  gral'jt.  of    o
LideT):£{'Si\io other ageneies.-including the private agencies. What is fii`cJt+^er,
the. 6l'e.`-Jr-ro[iic  media  is-the   mo,st `powerful` media  both  becaul's'e I.bf `its
audi'o±`;i`S'u.aL   impact   and` its   widest  reach   c'overinf   the .se'ctLion  of`  ti-ie
socie.ty  `where  the  print  media  does   not  reach..   The  right'`.!6  use   the  `
airwavl-s and the content of the programmes, therefore, needs regulatioin
for balancing  it  and  as  well  as  lo prevent  m`)r^opoly  of information  and.   d
views    relayed,`    which    is    a    potential    danger    .flowing    from    the
coiicentration  of the  right  to  broadcast/telecast  in  the  hands  either of a
central  agency  or of few  private  affluent  broadcasters.  That  is  why  the
need to have a central agency representative of all sections of the society
free  from  control  both  of the  Government  and  the  dominant  influential
sections of the society.  This  is  not disputed.  But to contend that on that-    e
account the restrictions to be ilnposed on the right`under Article  19(1)(a)

•should  be   ill   addition   to   those   permissible   under  Article  .19(2)   and   .

dictated by the use of public resources in the best interests of .the \society
at large, is to misconceive both the content of the freedom of speech and
expressioii and the problems posed by the element of public property in,
and the alleged scarcity of, ine frequencies as well as by the wider reach    f
of thf3 "edin.  If the  right  lo freedom of speech  and  expression  includes
the   right   to   disseminate    information   [o   as   wide   a`  sectiol.   of   the
population  as  is  possible,  the  access  which  enables  the  right  to  be  so
exercised  is  also  an  integral  part  of the  said  right. The wider  range  of
circulation   of  information   ()r   its   greater   impact   cannot   restrict   the
c?ntent  .of  [I.e..1.iglu   nor.can   it  j.ustify   it?   dei_iial.  The  virtues   ot  the     g
electronic  media  cannot  become  its  enemies.  It  may  warrant  a  greater
regulation over licensing and control and vigilance on the content of the
programme  telecast.  However,  this  control  can  only `be  exercised  within
the  framework  of Article  19(2)  and  the  dictates  of public  interests.  To
plead  for  other  grounds  is  to  plead  for unconstitutional  measures.  It  is

20  (1995) 2 SCC`  161
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further   difficult   to   appreciate   such   conteiition   on   the   part   of   the
Government in  this country  when they have  a complete control.over the
frequencies   and  the   content  of  the  .programme   to  be   telecast.   They
control  the  sole  agency  of  telecasting.  They  are  also  armed  with  the
provisions  of Article  19(2)  and  the  powers  of pre-censorship  under  the
Cinematograph Act  and  Rules.  The  only  limitation on  the  said right  is,
therefore,  the  limitation  of resources  and  the  need  to  use  them  for  the
benefit  of all.  When,  however,  there  are  surplus  or  unlimited  resources
and  the  public   interests   so  demand  or  in  any   case   do   not  prevent
telecasting, the validity of the argument based on limitation of resources
disappears.   It  is   true   that   to   own  a  frequency  for  the  purposes   of
broadcasting  is   a  costly   affair  and  even  when  there  are   surplus  or
unlimited frequencies; only the affluent few will own them and will be in
a position tQ use  it to` subserve  their owri  interes( by  mani`pulating  news
and  vicr:..vs.   That  also  pb`ses   a  daii`ger  io  the   freedom.  .of  speech   aiid
expres,`i 'Dn, of the have-nots `by denying  them ,the  iruthfijl informali.oTi` i)n
all `sides  tJf an  issue  whic.h  i-s  so  n_ecessary  to  form  a sound ,view-bn  airjy•`subj6ct. .T:l¥,-ai is  why  the doctri-ne  of.fairness has been evol'ved.in-'the: its

in  the  coni``xt  of the  private  broadcasters  licensed  to  share  the  limited
froquei]cies    with    the    central   .agency`   like    FCC    to    regulate    the
programming.  But this phenomeno.n occurs ever in the case of the print
media of all the countries. Hence the body like the Press Council of India
which is empowered to enforce, however imperfectly,  the right to reply.
The   print   media   further   enjoys   as   in   our   country,   freedom   from
pre-censorship unlike the electronic media."                  (emphasis supplied)

Public order'33.    In    Article    19(2)    (as    ii    originally    St'ood)    this    sub-head    was

Cm°#Sep;::::S]sye:tt:enn;.oBfeaaeuRn°jfajtsMaa:::ennc:;cceh:[f[epnugbe]:cmoarddeert°A:tna::d::

an lorder made  under  Section  9(1)(c!)  of the  Madras  Maintenance  of Public-
Order  Act  were  allowed  in  two  early  judgments. by  this  Court.  Thus,  in
Romcffa  7lrfe¢ppar  v.  Sfci/c  o/Mczdr¢£2,  this  Court  held  that  an  order  made
under Section 9(1)(cz) of the Madras Maintenance of Public Order Act (23 of
1949)  was  unconstitutional  and  void  in  that  it  could  not  be  justified  as  a
measure   connected   with   security   of  (he   S(ate.  .While   dealing   with   the
expression "|jublic order", this Court held that "public order" is an expression
which signifies  a state of tranquility which prevails amongst the members of

9     %dnv°e`#:a:n:°w?i::yh frseya hraevs:`'etst:;I::£ei:temal  regulations  enforced  by  the
I  34.  Similarly,  in  Br[./.  Bfewsfocz#  v.  Sfcje  a/ Dc/A}.2],  an  order  made  under

``Se6tion   7   of  the  East  Punjab  Public  Safety  Act,   1949,   was  held   to  be
un6onstitutional and void for the self-same reason.

21950 SCR  594  : AIR  1950 SC`  124  :  (1950) 51  C`ri LJ  1514

21   ig5o SCR 6o5  : AIR ig5o sc  129  :  (ig5o) 51  cri Li  1525
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35.   As    an'  aftermath    of   these   judgments,    the  .Constitution   First
Amendment added the words "public order" to Article 19(2).

36.  In  Swpr.,   Cc"frtz/  PrjSo"  v.  Ram  A4cz#ofoczr  Lofaz.cll5,  this  Court  held     a
that public  order is  synonymous  with public  safety  and  tranquility;  it is  the
absence     of    disorder     involving     breaches     of    local     significance     in
contradistinction  to  national  upheavals,  such  as  revolution,  civil  strife,  war,
affecting the security of the State. This definition was further refined in Rczm
Ma"oftar Lofoi.cz v. Sfczfc a/Bz.faar22, where this Court held:  (SCR p. 746 D-E  :
AIR pp. 758-59, para 52)

"It  will  thus  appear  inat just  as  `public order'  in  the  rulings  of this

Court  (earlier  cited)  was  said  to  comprehend  disorders  of less  gravity
than those affecting  `security of State' , `law and order' also comprehends

ONLINE

True Prim

disorders  of less  gravity  than  those  affec(ing` `puplic order'. .One  has  to
imagine  three  concp,ntric  circles.  Law  and  order, represents  the  largest
circle,.'.within  whii^,h  is  the  riext ciiele  representing 'pr.b|ic  ordei  and  the    a

-   smallest circle-represeiits  security_gf Slate.  It  is then ea-sy  to.see. that lan

act may affect raw ,ir.i order but n6~t publicr or-dar just as an act may affect
public ordcrbutnot security of the state."      ,.`      ,p...
Srf . I.n  Arun  Ghosh  v.  State  of W.B.239  RGITI  Manoh;r  I:o`hia  cdse22  wgrs

referred to with  approval  in the  following  terinS.  `SCC  pp.  99-100, para 3  :
SCRPp.  290-91-)                                                                                                                               ,    ..

".`.    In   Rczm   A4cmofrczr   I.ofej.cz   cczse22   this   Court  `Pointed  .out   the

difference between mainteiiance of law and order and its disturbance and
the  maiiitenance  of public  order  and  its  disturbance.  Public  order  was
said to embrace more of the community than law and order. Public order
is  the  even  tempo  of the  life  of the  community  taking  the  country  as  a

:;:t:Leg:[rsf::nfr:£P:::sfi::re[:tc;a:£%.arpnfssttrn:rv[icdeu:I:PwT[:i[c£:::d::t£Sdi's:u?:.
the  society  io  the  extgnt  of  causing   a  general  dist`urbance  of  public

.  `trinquillity.  It is  the degree of disturbance and its effect upon the life of
the  community  in  a  locality  which  determines  whether the  disturbance

:=o:E::.S ;::yp [te° ::;e a:hs:fo:ak:da::d°redveerL Tda£S:[°brei:Si:Cterfea [Tf:noit :E:   f
community  keeps  moving  at  an  even  tempo,  however  much  olle  may
dislike  the  act.  Take  another  case  of a  town  where  there  is  communal
tension. A nian stabs a member of the other community. This is an act of
a very  different  sort.  Its  implications  are  deeper. and  it  affects  the  even
leilipo of life fliid public ordc.r is jeopardisi`il becfluse the repercussions of
the act embrace large sections of the community and incite them to make• ``  further breaches of the  law  and order and to subvert the public order. An

act by i(self is not determinant of its own gravity. In its quality i( may not
differ  from  another but  in  its  potentiality  it  may  be  very  different.  Take

15  (io6o) 2 sc`R 821  : AIR ig6o sc 633  :  io6o c`ri L]  ioo2
22  (1966)  1  SCR 709  : AIR  1966 SC 740  :  19(i6 Cri LJ 608

23  (ig7o) 1  scc 98 :  ig7o scc (cri) 67 : (ig7o) 3 SCR 288
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I  the case of assault on girls. A guest at a ho`tel may kiss or make advances'''''i,,`#a:%Lgfe,One:=ZbeunthcehELdfe=[no:ical:dussegt€stumrabyan=:rio°fyp:hbf,1:oa%8r.a#e°#aey

|e:Vi¥d:i:oea:co:]rseaesct§:w¥£ei::ih;nff:;e:ned#oa::ne:r:Ais|tyhaeT:ir::ta;i:£e::re:::1:ve[p::e£:
I girls  'going  to  colleges  and  schools  are  in  constant  danger  and  fear.

||::iujt;::gc:inhif:o:r|:t|v:::;ir:¥e#i#i;,::n:::si:::se:ff:iqeu::::::y;:f|:,s:w:a::i:i:e|;ae:n:
I moles(s the girls in lonely places causes a disturbance in the even tempo
i of living  which  is  the  first requirement of public orde'r.'LHe  disturbs  the

I:£eci[rethyo=odurt:en:°h::aunn]±:.SEE:;;tb:¥a:Ssian]:t:iest:°b:::ea:f;euhbe[:cS]::d::
t.`~

i§an:;3a;:;;:¥:::j[h¥m;:n::ii;.:Eii[:a:;u{n£Va:jo¥an;id::::]t:u::;:ie:a;:n§foiii::r:i:;id;t:hr:d:e:rr:;;
I  a  question  of  degree  and  the  extent  of  the `reach  of  the.' act  upon  the

d ,    ?.`J)  society.   The   French   distinguish   Law   and  order   and   public   order  by
I  designating  the  latter  as  order pubLique.  The  latter  expression  has  been
I recognised  as  meaning  something  more  than  ordinary  maintenance  of
i  law  and  order.   Justice  Ramaswami  in  Pwsfakc!r  Mwkfecrjcc  v.  Sfc!fe  o/
I  W.B.24  drew  a  line  of demarcation  between  the  serious  and  aggravated

I  forms   of  breaches   of  public   order   which   affect   the   community   or
i  endanger the public interest at large from minor breaches of peace which
I  do not 'affect the public at large. He drew an analogy between public and
I  private crimes. The analogy is useful but not to be pushed too far. A large
I  number of acts directed agains( persons or individuals may to(al.up into a

•   :  broach  of  public  order.  In  Rclm  A4cI#ofoczr  Lorfez.a  cczse22  examples  were

I  given  by  Sarkar,  and  Hidayatullah,  JJ.  They  show  how `similar  acts  in
i  different contexts  affect  differently  law  and  order,,on  the  one  hand  and
I  public order on  the  other.  It is  always  a question of degree of the  harm
I  and its effect upon the community. The question to ask is:  Does it lead to

I  disturbance of the current of life of the community so  as to amount to a
i  disturbance  of the  public  order  or  does` it  affect  merely  an  individual
;  leaving  the  tranquillity  of the  society  undisturbed? This  question has  to
I  be  faced  in  evci.y  case  oil  facts.  Thci.e  is  no  formula by  which  one  case
I  can be distinguished from another."                                    (emphasis supplied)
I  38. This decision lays down the test that has lo be formulated in all  these

cases.  We  have  to  ask  ourselves  the  question:  does  a  particular  act  lead  `(o
di§turbance of the  curreiit  life  of the  community  or does  it  merely  affect  an

I

I

::lit;;9*:„So%|rt£„,.av.s,a,co„,her,(1966)|SCR7o9:AIR1966SC740:1966CriLJ608
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individual leaving the tranquility of society undisturbed? G'bing by this test, it
is  clear  that  Section  66-A  is  intended  to  punish  any  person  who  uses  the
in(emet  (o  disseminate  any  information  tha(  falls  within  the  sub-clauses  of    a
Section 66-A.  It will be immediately noticed that the recipient of the written
word that is  sent by  the  person who  is  accused of the  offence  is  not of any ,
importance so far as this section is concerned. (Save and except where under
sub-clause  (c)  the  addressee  or  recipient  is  deceived  or  misled  about  the
origin of a particular message.) It is clear, therefore, that the information that
is disseminated may be to one individual. or several individuals.  The section    b
makes  no  distinction between^mass  dissemination  and  dissemination  to  one
person. Further, the section does not require that such message should have a
clear  tendency  to  disrupt  public  order.  Such  message  need  not  have  any
potent,ial which could disturb the community at large. The nexus between the

Fbesses,:tgii ane:eacfts]?1:9th£:Its:ead¥ ebnet t]¥et:i: asocfe::eth:fTE:.ScS;i±gneg 1 Sa,C];:£]ycut°ouS::    c
anything-which a reasonable man wL:iifo then say VI;.ould have `the €endengy of
being  an immediate threat tb pri`bri`c sa_f`etysor` trflr.qwiHrty.  On all.{h`es6 counts,       .
!t  is  clear  that  the   section  has .no   proxi.TiqfF..ielalibnship~tL{`  public  order
whatsoever..  The  example. of a  guest  at  a hotel  "aprio3;Ting"  girls  is  telling-
th,is  Court  has.  held  that  mere  ..arinoyance"  need  nG`t  cause. disturbance  of
p'`iblic  order.   U`nder  Section  66-A,  the  offence  is   complete  by  seliding   a    d
message   for  the   purpose   of  causing   annoyance,   either   `.persistently"   or
otherwise without 'in any manner impacting public order.

Clear and present danger - Tendency to affect
39.  It  will  be  remembered  that  Holmes,  J.  in Scfoemck  v.  U#i.fecJ S/czfe525,

:enunciated the clear and.present daiiger test as follows: a. Ed pp. 473-74) e'` .     ```..  The  most  stringent protectiol) of free  speech would  not protect a

man\dn falsely  shouting  fire in a theatre  and causing  a panic. It does not
even  protect  a  man  from  an  injunction  against  uttering  words  that  may
have  all `the effect of force.  Gomp€rs v. Bwc4's SfoJe  & Rcz7!gc  Co.26, US

p.. 439.L The question in every case is whether the words used are used in
.6ucri  circumstances  and  are  of `such  a  nature  as  t6 `;reate  a  clear  aiid    f
preseiit   danger  that   they   will   bring   about   tlie   substantive   evils   that
Congress has a right to prevent. It is a question of proximity and degree."
40.  This  was  further refined  in AZ7rcz7jtf  v.  U"i.fcJd  Sf#}es7,  this  time  in  a

Holmesian dissent, to be clear and imminent danger. Hoivever, in most of the
subsequent judgments of the US Supreme Court, the test has beeii understood
to  mean  to  be  "clear  and  present  daiiger".  The  test  of  `.clear  and  present    g
danger" has been used by the US  Supreme Court in many varying  situations
and has been adjusted according  to  varying  fact situations.  It`appears to have
been  repeatedly  applied,' see  rer7"i.Hz.c//a  v.  C'Ai.cczgo27,  L  Ed  at pp.1134-35,

25  63 L Ed 470 : 249 US 47 (1919)

26  221  US 418  :  31  S Cl 492  :  55 L Ed 797  :  34 LRA (NS)  874 (1911)

7   250  US 616  :  63 L Ed  1173 (1919)

27  93 L Ed  1131  :  337  US  1  (1949)



#  xpFxpE!#i J`,f
SCC Online Web Edition, Copyright © 2019
Page 14

ONLINE

True Prin

Wednesday, March 20, 2019

ap`yi-;L     ,

Printed  For:  LIBRARIAN JR.

i:;-pEes::rbceE:d,#reh::./#6::::I,ne.com

I                           ` SHREYA SINGHAL v. UNION OF INDIA /IVorz.mc77i,  J./           .       .            145

Br47idembwrg  v.  Ofez.o28,  L  Ed  2d  at  pp.  434-35  &  436,  Vz.rgz."r.cz  v.  Bza!c`k29,,
L Ed 2d at pp. 551, 552 and 55330.

aR¢L43i.swcech:y;:Cah:;:(°sf€tcfnp;I:;:Y9:;Well-S-Ro%garfl/omvp/agr.I.`;a#

I         "45. The problem of defining the area of freedom of expression when
I it appears  to conflict with  the  various  social  interests  enumerated under

|foltj:[ea[c9o(2)pr::y[sber£:gtyw::nt°t::hfendte:::tno¥efre:e|:e:eodf°ee:p]rneds::odnh:::

lip:;£=e[n:efrees:Sja[Bu;e%eht:ano::tcs;::`y„be?t:n;;/Teee;;;ion/te::;tttscfas:.o]„f
doe,#oawntdnsgththf::tfrce:I,ot;baeres_upfrpersesst#g:i:.ifs:hte:ec:I:#ma:notn;ctrretae%:i::s

I `cndcw!gcncd. The antici`pated danger shoquld not be remote, conjectural or

I;:¥e:;§S;i[yb::::ek;e¥u¥*:i:L:::::::;:n£;a:era:nd;i::dir:e[i;¥nfe;::;q:d:¥g;:::T§;
:`.     I  a `spark in a power keg'.''                     ,,,.  (emphasis supplied)

I-42.  This  Coiirt has  used  the  expression  "tendency"  to  a  particular  act.

d    :ails in£:t sa']:fear#c]:';fofanr :idseforGt`.!a3:':a::I:I:2in=stega]¥ed:Ci:i°dnen°cfyti;S ecx°cTt:    `

persons  to  acts  of violence  (SCR  at pp.  662-63).  The  test  laid  down  in  the

e      ;; I:I;n5L.::£:¥:d±¥,5f3o:r::UU:S¥]3:]§:§iL present danger test has been reformulated t° Say

9

that:
`The constitutional guarantees of free speech and free press do not pei`mit a

State  to `forbid  or  proscribe  advocal`y  of  the  use  of force  or  of  law  violation
except  where  such  advocacy   is  directed  to   inciting   or  producing`. imminent
lawless action and is likely to incite or produce such action."

I,i   Interestingly, the US Courts have gone on to make a fur,.tyer refipement. The

State may ban what is called a "true threat".
"  `True  threats'  encompass  those  statements  where  the  speaker  means  to

communicate  a  serious  expression  of  an  intent  to  commit  an  act  of  unlawful
violence to a particular individual or group of individuals."

`The  speaker  need  not  at:tually  intend. to  carry 'out`,the  threat.  Rather.  a

prohibition  on  true  threats  protects  individuals  from  the  fear  of  violence  and
fi`om  tl]e disl.uption  tliat  real.  e,iigeildei.s,  in  addition  to  pi.()tecliiig  people  fi.om  the

possibility    that    the    threatened    violence    will    occur.    Intimidation    in    the
constitutionally proscribable sense  of the  word  is a  type of trhe  threat,  where  a
speaker directs a threat to a person or group of persons with the intent of placing
the victim in fear of bodily harm or death."

`     [Sec  Wrgl."l.rJ  v.  BJ¢c`k,155  L Ed  2d  535  :  538  US  343  (2003)  and.Wcz#s  v.

UHz.fcd Sfczfeb`,  22 L Ed 2d 664 at p. 667  :  394 US  705  (1969)I

:;I:%829;:£:;45:7£[R,952sc329:i952criLJ1373
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said  decision  was  that  the  article  should  be  considered  as  a  whole  i`n  a  fair
free liberal spirit aiid then it must be decided what effect it Would have on the
mind of a reasonable reader (SCR at pp. 664-65).

`   43. In Rczm/.J. Lcz/ Mod!. v. S/¢fc a/ U.P.33, SCR at p. 867, this Court upheld
Section 295-A of the Penal Code only because it was, read down to mean that

I  aggravated forms of insults to religion must have a t,enden6y to disrupt public
order. isimilarly,  in  Kcdczr IVc!ffe  S[.#gfo  v.  Sfa/e  o/ Bz.flc".34,  Section  124-A  of
the Penal  Code,1860  was  upheld by construing  it narrowly  andstating  that

`     the  offence  would  only  be  complete  if  the  words  complained  of  have  a    b
tendency  of creating  public  disorder by  violence.  It ,was  added  that  merely
creating  disaffection or crecm.Hg /€cJc.7.gs a/ c#mJ.ty in certai.n people  was  not

.   good  enough  or el;e  it  would  violate  the  fundamental .right  of. free  speech
under  Article   19(1)(c!).  Again,  in  Rct77iesft  yesfewa!7®f  Pr.dbfeoo   v.  Prczbhakczr
Kczffej.Hczffe Kw%rc35,  Section  123(3-A) of the Repre§entati\on bf the People Act

•`'-I ,was upheld only if the enmity or hahred that w`3'i 's.Doken about in the .section     C

would tend to create immediate public disoldg 3nd-riqt QtJ}erwise ..... '` +
-     '  -44.  Vie.w:6'd  at,  either.by  the  standpoint  o``  .i`?,<`€!eiiir  and  pro-sent  danflger      '  .

test  or  the. i;ndency  to..create  public  disorder,  btction  66-A  would  iiot i;dbs '     -:'
muster -as, it .has  no  element ()f any  tendency  ttj` create public disorder which  '
ought t`o be an essential ingredient of the offence which it creates.,.

Defamation
45. "Defamation" is defined in Section 499 of the Penal Code as follows:

I.499; De/¢)»afj.o».-Whoever, by words either spoken or intended to be
read,  or  by  signs  or  by  visible  representations,  makes  or  publishes  any
imputation concerning any person intending  to harm, or knowing or having
reason icy  believe  tliat  such  imputation  will  harm,  the`  reputation .of  such     e
persoli,  is  said',  except  in  the  cases  hereinafter  excepted,  to  defame  that
Person.

Exp/¢«czfz.a/2  J.-It  may  amou.nt to  defamatioil to `impute  anything  to  a
deceased person, if the imputation would harm the reputation of that person
if living,  and is iriteiided  to be hurtful to the feelings of his family or other
near relatives

``Exp/¢«cz/J'o«  2.-It  may  amount  to  defamation  to  make  an  imputation

concerning a company or an association or collection of persons as such.
Exp/c7»&JJ.a/I   3.-An   imputation   in   the   forrii`L'6f   an   alternative   or

expressed ironically, may amount to defamation:
Exp/¢«&Jl.o/I  4.-No  imputation  is  said  to  harm  a  person's  reputation,

i:]tcesrs; :]haet  inopr:iatj:nfn::i.:ecct:¥a]Orci[::ircct::[y6f]`L:?cp::::I:,at[;Om ]oofeortshctLs:    g
character of that person in respect of his caste or of his calling, or lowers the
credit of that person, or causes it to be believed that the body of that person
is in a loathsome statc, or in a state gciicrally considered as disgraceful."

33  ig57 SCR 86o : AIR ig57 sc 62o :  ig57 c`ri LJ  ioo6
34  1962 Supp (2) SCR 769 : AIR  ig62 sc 955  : (ig62) 2 Cri LJ  103

35   (1996)  1  SCC  130



SCC0
Page 1
Printed

ONLINE

}.+3j .  i. i ,

SCC On
Trueprin

ine Web Edition: http://www.scconline.com
" source:  Supreme Court Cases

SHREYA SINGHAL v. UNION OF INDIA /IVclrj.mcm, J./                              147   ,

I 46.,It  .will  be  noticed  that  for  something  to  be  defamatory,  injury `(o

a   ;:e:uii;actt;i;re::::1:e:n:tt:§i:csi§iie:i:i;I::;:8t:Tsi:i:tii:£:£::s[::#Oiici[n::g:v;:;ii{e:pg:itt:s*Oa¥:i

J"i`.|e7TeE"q`uffiay?g+i:rocne66.Ahasnoproximateconnectionwithincitement

b      t_o_Jfp
mmit an offence. Firstly, the information disseminated over the internet
rot be information which .`incites" anybody  at all. Written words  may
nt that may be purely in the realm of "discussion"  or "advocacy" of a::isde

i#:i::i:encpe:±!;n::-I,Ve]t:?':r5eui#e:io::ieyomffeer:s[vceauosr]nhgavj:fgaan=;:::[Cne;
ch+acter   are   not   offences  under  the  Penal   Code   at   all.   They   may   be
ingredients  of cert.aim offences under the Penal Code but are  not offences  in

€    a:#tseeivee:; For   these   reasons,   Section   66-A,  has   nothing   to   do.  with
to an offence". As Section 66rA se`Jerel.y.curtails info1.nation that

a   i§,tie);i:::):8:isate::::ti:0:nivj::h:e:bne:;n:::¥i;;v::n;:S2e}::jne::s t¥ri:::i::.od:1:;t(:;;,::is:Sjje:¥;ni:1:¥:

`,     ,`,

DeF,,:%:::+:°::% .in Ranji,  D.  udeshi  v.  state  of Maharashtraac  tock a

restrictive view of what would pass  muster as not being obscene. The
followed  the  tes(  laid  down  in  the  old  English judgment  in  Hz.ck/z'«
which was whether the tendency of the matter charged as obscene is to

rave and corrupt those whose minds are open to such immoral influences
into  whose hands  a publication of this  sort may  fall.  Great strides  have

i:

e   r:#3:7
de
an
be n made since this decision in the U.K., the Uni(ed. States as well as in our
col+in+ry.    Thus,    .ln    Directorate     General    of   `Doordarsflan    v.    Anand

&rdfr&7!38.this Court noticed the  law in the United States  and  said  that  a
rial ,..may`~  be   regarded   as   obscene   if,.the   average   person   applying

co+temporary community standards  would find that the subject-matter taken
as  |a  whole  appeals  to  the  prurient  interest  and  that  takeii  as  a  whole  it
otryerwise`lacks  serious  literary,  artistic,  political,  educational  or  scientific
value (see para 31).                                                                                                         `

149.  In  a  recent judgment  of this  Court,  Avcck  Sairk`c!r  v.  Sfcz/e  o/ W.B.39,

9    :E;Shct°hueft#:,Tnc3d7 tt°e s: nagn[isha'p¥[:e:n&ec :::::amnpjourdfm::t££nudn[Ty°¥tcadn;I::%¥

test.

:ur#,

36 I(1965) 1  SCR 65  : AiR 1965 sc 881  :  (1965) 2 cri LT 8

A         37|R.  v.HI.ckj;.H,(1868)LR3Q8  360

:;l{::::;:i:::;;:(2oi4)2scc(cri)29i
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50. What has been said with regard to public order and inciteinent to an
offellce equally  applies here.  Section 66-A cannot possibly be  said  to create
an offence which falls within the expression "decency" or "morality" in that    a
what  may  be  grossly  offensive  or  annoying  under  the  section  need  not  be
obscene  at all-in fact the word "obscene" is conspicuous by its  absence  in
Section 66-A.

51.  However,  the  leaned Additional  Solicitor General  asked us  to  read
into  Section  66-A  each  of (he  subject-matters  contained  in  Art`icle  19(2)  in
order to save the constitu(ionality of the provision. We are afraid that such an    b
exercise   is   not  possible   for  the   simple  reason`that  wihen   the\ legislature
intended  to. do  so,  it provided  for  some  of the  subject-matters  contained  in
Article  19(2) in Section 69-A. We would be doing complete  viol.ence  to the
language of section 66-A if we were to read into it somethi`ng that was never

`inte.nded to ,be read into it. Further, he argued that the statute`sboijid be made
`'  'ivorkable, and the following should he read into'Section 6`6-A.:.

`,  `:(I.)   Information   which   would   appear.   highly   Tabusive; , iEsu|tin_.g',

I  ~     ¥aJ::a:!dvse'o:P£.n%[;:nbfdrejauss°tn:b::t£_Pcearsst:: inu[tg[:rpee]:gi;i:,i%``:}[titLc¥aei

Soclety;                                                                                                                       t      .
=Directorofpublicprosecuti;nsv.Collins4°,WLRparas9and21
-Connolly v. Director of Public Prosecu[ions4]
-   House   of   Lords   Select   Committee   lst   Report   of   Session

2014-2015  on  Communications  titled  as  "Social  Media  And  Criminal
Offences" at p. 260 of Compilation of Judgments, Vol.  1, Part 8

(I.7.) Information which is directed to incite or can pro-duce imminent
lawless action;

(Brandenburg v. Ohio2;8)
•     (i.J.J.) Information which may constitute.credible threats of violence to

the person or danage;

(I.1;)   Information   which   stirs   the   public   (o   anger,   invites.  violent
dis|)utes brings about condition of violent unrest and disturbances;

(Tlerminiello v. Chicago2:])

(iJ)  Information  which  advocates  or  teaches  the  duty,  necessity  or
`   pieprietary  of violence  as  a  means  of accomplishing  political,  Social  or

religious  reform  and/or justifies  commissioniiig  of violent  acts  with  an
inteiit to exemplify or glorify such violeiit mealis to accomplish political,
social, economicfll or religious rel`orms;

(Whitl.ey v. California8`)

40  (2006)  1  WLR 2223  : (2006) 4 AIL HP` 602 (HL)
41   (2008)  1 WLR 276 :  (2007) 2 Au ER 1012
28  23 I. F,d 2d 430  : 395 US 444 (1969)
27   93 L Ed  1131  :  337  US  1  (1949)

8  71  L Ed  1095  :  274  US 357 (]927)
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(vz.) Information which contains flghting or abusive material;
Chaplinsky v. New Hampshirero

(tiJ.J.) Information which promotes hate spe:ch i.e.
(c}) Information which propagates hatred towards individual or a

group, on the basis of race, religion, religion, casteism, ethnicity.
(b) Information which is intended to show the supremacy of one

particular religion/race/caste by  making  disparaging,  abusive  and/or
highly inflammatory remarks against religion/race/caste.
'-     (c)  Information  depicting  religious  deities,  holy  persons,  holy

symbols, holy books which are created to insul't or to show contempt
•t  or  lack  of reverence  for  such  religious  deities,  holy  persons,  holy

symbols,   holy  books   qr  towards   something   which   is  c-onsidered
sacred or inviolable.

c      `,'. I.,          (vz.J.c.)`' Satirical  or  iconoclastic  cartoon  and  caricature  ,'`+7hich  fails  the
`:    `  .   ''i, testLalddown±rL.HustlerMaiazine  Imf. v. Falwell42.,   .   ~

(z.:r) Infor-nation wbich glorifies terrorism and use-r`f.`*ugs;        `  I.   `.  `   „
`   (x)  Information  which  inffinges  right  of privacy  of  tilt  others  and

I  includes acts of cyber bullying, harassment or s(alking;

a.    `  -I         (9  Information  which  is  obscene  and  has  the  tendency  to  arouseI  ) feeling  or revealing  aTi  overt  sexual  desire  and  should  be  suggestive  of

I deprave  mind  and designed to excite  sexual passion  in persons  who  are
I  likely to see it,                                                                  ,  ,`'''',, (Av;ek Sarkar v. State of w.B.3`9)

{' 1          a/.I.) Context and background test of obscenity.  Information which is

I posted in such a ccjntext or background which has a consequential effect
I of outraging the modesty of the pictured individua.I.
''i,,, (ALveek Sarkar v. State  of w.B.319`)"

I 52.  What  the` le'arned Addi(ional  Solicitor  General  is  asking  us  to  do  is

#orvei:fo:°Jhn[cshe:st£:gv:o6jfy-nhoet;So::]#e:f°rawholesalesubstitutionof
Vagueness

I 53. Counsel for the petitioners  argued that the language used in Section
` 66iA i§ so vague that neither would an accused person be put ou I]otice as to
whht   exactly   is   the   offence   which   has   been   cbmmilled   nor   would   the
authorities administering the section be clear as to on which side of a clearly

9     drawn liiie a particular communica(ion will fall.

10 |86 L Ed  1031  :  315  US 568 (1942)

:;I:28o5[¥)S44S;:9asL7E:d(:g]44])(2ts%8c)(cri)291
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54. We were given  Co//i.n '~. Di.r_-f!.o7.czry,  which defined  most of the terms
used in Section 66-A, as follows:

"Offensive.-

(I) unpleasant or disgusting, as to the senses
(2) causing anger or annoyance: insulting   .
(3) for the purpose of attack rather thail defence.

Menace.-
(I) to threaten with violence, danger, etc.
(2) a threat of the act of threatening
(3) something menacing; a source of danger
(4) a nuisance.

A""oy.-
(/) to iiritate or disi)lease

. `  (2) {o -harass with repeated attacks..+
..;          ..-

I.giv,   ..`±:i r.O`Vc7,icc._

. `  . . d`. .  ( £7)  ihe feeling  o-f b'eing  axprLoye'd-      (2) the`act of annoying.

Inconvenience.-
(J) the state of quality of be,ing inconveriient
(2) something iliconvemicnt; a hindrancf`, ti.ouble, or difficulty.

Danger.-
(J) the state of being vulnerable to injury, loss, or evil: risk
(2) a person or a thing that may cause injury, pain, etc.

Obstruct.-
(J) to block (a road, a passageway, c`,tc.) with an ob`stacle .,
(2) to make (progress or activity) difficult
(3) to impede or block a clear view of.

ObJfrz€cfz.om.-a person or a thing that obstructs.
Insult.-

(J) to treat, mention, or speak to rudely: offelid; affront
(2) to assault; attack
(3) an offensive or coiitemptuous remark or action; affront; slight
(4)  a  person  or  thing  producing  the  effect  of an  affront  =  some

television is an insult to iiitelligence

(5) an injury or trauma."

that5w5ieTr:len::e:suopnr:bT:s¢::5tarhd%S:eep:fit:dd[:wh:[tdof|`e:I::r;CuS][:f]juad§emc:{[:t:g
which creates  all offeiice, and where  no clear guidaiice  is giveii to either law
abiding  c.itizens  or  (o  au(horities   <and  c`ourts,   a  section  which  creates   an
offence  and  which  is  vague  must  be  struck  down  as  being  arbitrary  and
unreasonable.   Thus,   in  A4wsse7r  v.   Urczfo43,   a  Utah` stat`ute   which  outlawed
conspiracy to commit acts injurious to public morals was struck down.

43  92 L Ed 562  : 68 S Ct 397  : 333 US 95 (194S)
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56.  In  W/."rcr,g  v.  Ivew  york44, `a  New  York  penal  law  read  as  ,follows:
(L Ed p. 846)

"1 L41. Obscene prints and articles.-(L) A. person ... who.

(2)   Prints,  utters,   publishes,   sells,   lends,   gives   away,   distributes  or
:  shows, or has in his possession with intent to sell, lend, give away, distribute
:  or  show,  or  otherwise  offers  for  sale,  loan,  gift or distribution,  any  book,
: pamphlet,   magazine,   newspaper  or  other  printed   paper  devoted  to   the
I  publica(ion,  and  principally  made  up  of  criminal  news,  police  reports,  or
i;  accounts of criminal deeds, or pictures, or stories of deeds of bloodshed, lust
I  or crime;

ONLINE

(          Is guilty ofamisdemeanor .... "
The Court in striking down the said statute held;J(L Ed pp. 851-52)

•`The  impossibility  o`f defining  the  precise  line  between permissible

uncertainty'   in   stat,utes  `caused   by   describing   crimes   by   words   we.Il'
-:   `;.und'erm7od   through   long   use   in   the   crimiiial_I law-obscene,  `.i€:vyd,

)taasgcuive£L:c!J,:;'d:`a':h,`:'avfensdea£-::€rso°:uqn;:8ru£:±nn8aT::dth:hiin`|n::npstr!ot#.£{£'tflc:i,.,,
i  conduct-massing    stories '  (o    incite    crime--has    resulted    in    three

argumenJ.s    of   this    case    in    this    Court.    .The   -legislative    bodies    in
•  ,  draftsmanship  obviously  have  the_ same  difficulty  as  do .the  judicial`  in

interpretation.  Nevertheless  despite  the  difficulties,  courts  must do  their
best  to  determine  whether  or  not  the  vagueness  is  of such  a  character

I  `that men of common intelligence must necessarily guess at its meaning'.
I  Co#7ia//y  v.  Ge7iera/  Conffrwcfz.oH  Co.45,  US  p.  391   :  S  Ct  p.  127.  The
I entire  text  of  the   statute  c}r  the   subjects  dealt  with  may  furnish   ail

I  adequate  standard. The preset)I case  as  to a v?gue  statute  abridging freeI  speech  involves  the `circulation of only  vulgar magazines.  The  next  may  1

call for decision as to free expression of political. views in the light of a
:  statute intended to. punish subversive activities.

The  sub-section  of the  New York Penal Law;  as  now  interpreted by   -
the  Court  of  Appeals  prohibits  distribution  of  a  magazine  principally
made  up  of criminal  news  or  stories  of deeds  of bloodshed,  or lust,  so
massed  as  to  become  vehicles  for inciting  viole.nt  and depraved  crimes
against  the  persoii.  But  even  considering  the  gloss  put  upon  the  literal
meaning by the Court of Appeals' restriction of the statute to collections
of  stories   .so  massed  as  to  become  vehicles  for  inciting  violent  alid
depraved crimes against the person  . ..  not necessarily  . ..  sexual passion',
we  find  the  specification  of  p`1bljcations,  prohibited  from   distrib`ition,
too  Lincertain  and  iiidefinite  to  justify  the  conviction  of  this  petitioner.
Even   though   all  dctectivc  tales  and  trcatiscs   on   criminology   are  not
forbidden,   and   though  publications   made   up  of  criminal   deeds   not
characterised  by bloodshed or lust are omitted from  the intcapretation of
the  Court  of Appeals,  we  think  fair  use  of cQ]lections  of pictures  and

44.  92 L Ed 840  : 333 US  507 (1948)

45 '269 US 385  : 46 S Ci  126  : 70 L Ed 322 (1926)
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stories would be interdicted because of the utt6r impossibility of the actor
or the trier to know where this new stindard of guilt would draw the line
between   the   allowable   and   the   forbidden  publications.   No   intent  or    a
purpose is required-no indeceiicy or obscenity ip any  sense heretofore
known   to   the   law.   `So   massed   as   to   incite   to   crime'   can   become
meaningful only by concrete instances. This one example  is not enough.
The clause proposes to punish the printing and circulation of publications
that  courts  or juries  may  think  influence  generally  persons  to  commit
crimes of violence against the person.  No conspiracy to commit a crime    b
is required.  See A4wsser v.  Ufcifo,  this term.  It is not an effective  notice of
new  crime.  The  clause  has  no  technical  or common  law  meaning.  Nor
can light as to the meaning be gained from the section as  a whole or the
article  of  the  Penal  Law   under  which  it.  appears.  A`s  `said  in   Cofoe»
Grocery Co.  c.ase46, (US  at p.  89  :  S Ct a`t. p. 300):  (L Ed p. 520)

•`£..  It leaves  open,  therefore,-the  widest conceivable  inquiry,  the    a
scope of whir,`j-[ jflo one can foresee and the/ result of ,which no one can
foreshadow` tir adequately guard against.'             .`!w
The  statute   as  constrmed' by  the  Court '`of  Appeals  does  not  limit

punishment  to  the iridecent  and obscene,  as  formerly  understood. When
stories  of deeds  ol' bloodshed,  such  as  mdliy  in  the  accused  inagazines,
are massed so as to iiicite to violeiit crimes, the statute is violated. It does     d
not  seem. to  us  that  an  holiest  distributor  of  publications  could  know  ,
when he might be held to have ignored such a prohibition. `Collections of
tales of war horrors, otherwise unexceptionable, might well be  found to
be  `massed' so  as  to become  `vehicles  for inciting  violent and depraved
crimes'. Where a statute is so vague as to make crimiiial an innocent act,
`a conviction under it cannot be sustained. #e:7724c7" v. £owry47, US p. 259     e
:  S  Ct p. 739."

57.   In  Bwrucf)77!   v.   Wz.Jso"48,   sacrilegious  writings   aml  utterances  were
outlawed.  Here  again,  the  US  Supreme Cour(  s(epped in  (o  s`trike  dawn the
offending section stating:  (L Ed p.1121)

•....  It  is  not  a  sufficient  answer  to  say  `(hat  `s`.acri]egious'  is  definite,

because all subjects tha( in any way might. be interpreted as offending the     f
religious  beliefs  of  any  one  of  the  300  sects  of the  United  States  are
banned  in  New  York.   To   allow   such  vague,   undefinable  powers   of
censorship to be exercised is bound to have stultifying  consequences on     -
the creative process of literature and art-~for the films are derived largely
from  literature.  History  does  not  encouragf.` reliance  on the  wisdom  and
modcratioii  of the  ceiist)I.  as  a  safeguard  in  the  exercise  of such  drastic    g

power over the minds of men. We not only do not know but cannot know
whtit  is  condemnabie  by  `sacrilegious'.  And  if we  cannot  tell,  how.  are
those to be governed by the statute to tell?"

46  U#i+ed Srates v.  i  Cofee„ Grf7rcry  Co.,  255  US  81  : 41  S  Ct 298  :  651, F,d  516  :  14 AI,R  1045

(1921)

47  301  US  2J2  :  57 S  Cl 732  :  81  L Ed  1066 (1937)

48  96 L Ed  1098 : 343 US 495 (1952)
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58.  In  Cfez.c`czgo  v.  Morcz/ef49,  a  Chicago  Gang  Congregation  Ordinance

prohibited  criminal  street  gang  members  from loitering  with one  another or
a     with  other persons  in  any  public  place  for no  apparent  purpose.  The  Court

referred  to  an  earlier judgment  in  Umz.fcd Sfczre>s  v.  Reefe5°,  US  at  p.  221  in
which it was  stated that ffee  Co7Isjr.fwf!.on docs not pcr7mz.f cz  /cgi.I/cz/wre  fo sef cz
net,large  enough  to  catch all  possible  offenders  and  leave  it  to  the  Court to

i     step  in  and  say  who  could  be  rightfully  detained  ai.d who  should  l]e  set  at
/I.bdrty.   It  was  held  that  the  broad  sweep  of  the  Ordinance  violated  the

b     requirement that a legislature needs to meet: to establish minimum guidelines

::£0
vein  law  enforcement.  As  the  impugned  Ordinance  did  not  have  any
guidelines,  a  substantial  amount  of  innocent  conduct  would  also  be

brought within its net, lea¢iiig to its unconstitutionality.
59. It was further held that a penal .law is void for vagu:e.ness if it fails to

def|ne  the  criminal  offence  with  sufficient  definiteness:  Ordinary  people
•'JC   ...shquLd  `be  .able'  to   understand   wha't   conduct   is..  prohibited   and   what   is

perritted. Al;o,  thof€ who administer the  law must know wha`t bffencehas
been .committed~ so`-I.hat  arbitrary  and.discririnatory eflforcem6nt o.f the law
does not take place.

160.  Similarly,  in  Grtz,v7zed  J.  I?ock/ord5L;  the  S(ate  of Illinois  r7rovided  in
an ainti-poise Ordinan.Ce as follows: (L Ed p.` 227)

a       `.:  I          "`[N]o   person,   while   on   public   or  private   grounds..  adjacent   to   arLy
I btlilding  ih which a school or any class thereof is ill  session,  Shall 'willfully

I make  or  assist  in  the  making  of  any  noise  or  diversion  which  disturbs  or
I tends  to  disturb  the  peace  or  good  order  of  such  school  session  or  class
I thereof .... ' Code of Ordinances, c 28,  §  19.2(a)."

The law on the subject of vagueness was clearly stated thus: (Grczy#ed c¢Sc5],
eLEd pp. 227-28)

"It is  a basic principle  of due  process  that  an ehactment is  void  for

;:£eureaTe[S=j+:rftt:n?I:£[ub::I.0::rsat:eb::;uCs[:arJ:::sfijn::.t¥::T:±aTssf::feent:
steer between lawful  and unlawful  conduct,  we insist that laws  give  the

3::::gft°efd:rsd;n#tE:tee[[±gaeyncaecta:e£:::::;.:y:Pfa°gftu:nj[tayivts°#a°ywtr:5atth;:
innocent   by   not   providing   fair   warning.   Second,   if   arbitrary   and
discriminatory enforcement is to be prevented, laws must provide explicit
standards   for   those   who   apply   them.   A   vague   law   impermissibly
delegates   basic  policy   matters   to   policemen,   Judges,   and  Juries   for
resolution on an ad hoc  and subjective basis, with the  attendaiit dangers
of  arbilrary  and  discrimina(ory  application.  Third,  bu(  related,  where  a
vague  statute   `abut[s]  upon  sensitive  areas  of  basic  First  Amendmeiit
freedoms,'.  it   `operates   to   inhibit   the   exercise   of   [those]   freedoms'.
Uncertain  meanings  inevitably  lead  citizens  lo  `  "steer far  wider of the

A        49527US4l:144LEd2d67(1999)
50  92 US 214 : 23 L Ed 563 (1876)

51  33 L Ed 2d 222 : 408 US  104 (1972)



SCC Online Web Edition,  Copyright © 2019
Page 154           Wednesday, March 20, 2019
Printed  For:  LIBRARIAN JR.
SCC Online Web Edition:  http://www.scconline.com
Trueprint" source:   Supreme Court Cases

ONLINE

True Prim

154`.. -                                                  SUPREME COURT CASES                                     (2`')15)  5  SCC

unlawful  zone"  ...  than  if  the  boundaries  of the ,forbidden  areas  were
clearly marked.' "
61. The anti-noise  Ordinance was upheld on fact6s in that case because i(    a

fixed the (ime at which noise disrup(s school activity-while the school is in
session-and at a fixed place-"adjacent" to the school.

62.   Secondly,   there   had   to   be   demonstrated   a   causality   between
disturbance  that occurs  and  the  noise  or  diversion.  Thirdly,  acts  have  to be

#,£du\tLhyatdg=en.d:{sttrsat,,ne3er3arntth:3rn.9%.£neo;%na6tchoendsuucptr.:%meayc%:tbseppe=%#%:,dy.b
It is only on these limited grounds that the said Ordinance was considered not
to be impermissibly vague.

63`.  Ifl`Re#o  v.  Ameri.ccz7!  Ci.w./  I,I.Z7cJm.c5  U7.z.L"!52,  two  provisions  of the
Communications  Decency  Act,1996  which ,i;ought  to  protect  minors  from
harmfuF  material   on   the   internet   .,Ivere   adjudged   unconstitutiot}aj.   This
judgnlent is..a.Ii`i{le important for trs7r'i'u.basic reasons-that it. deals with a penal     C
o.f€enGe created for persons who Rj»s€ I:.'i`ie iELt,?met as a_I-s.o for the rgasoh that the.     I
statute  which  was  adjudged  uncu`:!L:t`iti`,lional  uLses  the  exf)iessibn  "patently     ,
offensive" Which comes extremely c`lo-;'6.'to"de expression .`grossly. offensive.'
used  by  the  impugned  Section  6b-A.  Section  223(cZ),  which  ivas  adjudged `
uncoiistitutional, is set out herelnbelow: (`US p. 860) .

"223. (d) wihoever--

(1) in ip_`ierstate or foreign communications knowingly-
(A)  uses  an  interactive  computer  service  to  send  to  a  specific

person or persons under 18 years of age, or
(8) uses ally interactive computer service to display in a manner

`available to a person under 18 years of age,  `any c9mment, request,
suggestion,   proposal,   image,   or   other   communication_   that,   in
context,   depicts   or   describes,   in   terlns   patently   offensive   as
measured    by    contemporary    community. standards,    sexual    or
excretory activities or organs, regardless of wheth;r the user of such

d

Service placed tlie call or initiated the communication; or
•£.    \`      (2)  kliowingly  permits  any  telecommunications  facility  urider  Sucli

person's control to be used for an activity prohibited by p`ara (I) with the    f
intent that it be used for such activity,

shall  be  fined  ulider  Title  18,  or  imprisoiied  not  more  than  two  years,  or
both."

Interestiiigly, the District Court Judge writing of ire internet said:
"[I]t  is  no  cx.iggcration  to  conclude  that  the  Intcrrict  has  achicvcd,

and  continues  to  achieve,  the  most  participatory  marketplace  of  mass    a
speech  'that   this   country-and   indeed   the   world-as   yet   seen.   The
plaintiffs in these actions correctly describe the  `democratizing' effects of
lnternet communication:  individual  citizens  of limited  means  can  speak
to.'a  worldv.ride  audience  on  issues  of concern to  them.  F`ederalists  and
anti-federalists may debate the structure of their government nightly, but

52  521  US 844 :  138 L Ed 2d 874 (1997)

.h
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t 1 '    5hae=ephfeet:.atfasod°ec:::a;nL|]teh::sgrs°tr[?Spo°s: t£:,:t t:::e:,S b::t?:re,:t:;]on±£:

bulletill  boards  rather  than  the  door  of  the  Wittenberg  Schlosskirche.
I More mundane (but from a constitutional perspective, equally important)
: dialogue occurs between aspiring  artists, or French cooks, or dog lovers,
i' or fly fishermen." Amer!.ccm  C!.v!./ Lz.berrz.es  U/il.on v. Jig"o53, F Supp at p.
I  881.  (at p. 425)

64.   The   Supreme  Court  held   that  the   impugned   statute   lacked   the
b    ::enft:S£:nofthsapteethci. F];:Stor£:re:odE::ty rii::rresd a:cheesns :ostpa::et:t±rae[€;lit:SinE:

speech,  the  impugned  Act  effectively  suppresses  a  large  amount  of speech
that adults have a constitutional right to receive and t,o address to one another.

65.  ,Such  a  I)urden  on  adult  speech ,is  unacceptable  if  less  restrictive
.     alterq.atives would be as effective in achieving the Jegitixpate purpose inat the

I`. `C      sttt"ie  was  eT\acted  to  serve.  It  was  held  that  i.he  gcheral  undefined  term   ,{

:`pdten[ly -offensive"   covers .lal`£e   amounts   of -nor;pori.p:graph;{   material
with serious educational or oih6r:-tialue andtwas both-i¢agrie a]id.Over broad.`\It  was,  thus,  held  thanhe  impugned-statute  was  not  nafrtwJy  tailored  and

would fall foul cjf the first amendment.
i€6. In  Federal  Communications'  Cormission. v.  Fox  Televisi`'jn  Stations

`d     /7!fh54, it was held:. (S  ctp.  2317)

'.`'`'

"A  fundamental  principle  in  our  legal  system  is  that  laws  which

regulate  persons  or  entities   must  give   fair  notice  of  conduct  that  is
forbidden  or required.  See  Co#"cz/ly  v.  Gc"ertz/  Co#sfrwcr/.ow  Co.45,  US
391  ("[A]  statute which either forbids-or requires  the doing of an act in
terms so vague that men of common intelligence must necessarily guess
at its.meaning and differ as (o its application, violates the first essential of
due  process  of law");  Ptap¢cforj.Sfow  v.  Jcickfo%vz.//cJ55,  US   162 -{"Living
under a idle of law entails various suppositions, one of which is that  `[all
persons]  are  entitled  to  be  informed  as  to  what  the  State  commands  or
forbids"  .[quoting   Lcz„zeffcz   v.   IVcJw   /crsey56,   US   453   (alteration   ill

;:;gti#!]n}s.pTr:£vsfdr:a:i;e#eenju°effi]o::tsystn[ar:Seu[oa:]t°h:isffi:£SAn=±ea:dt:et£:
See  U7ci.fcd  Sfczfcs  v.  Wz.//j.czms57,  US  304.  It  requires  the  invalidation  of
laws  that  are  impermissibly  vague.  A  conviction  or punishment  fails  to
comply  with  due  process  if the  statute  or  regul'at,ion,(under  which  it  is
obtained "fails to provide a person of ordinary intelligence fair notice of
what  is  prohibited,  or  is  so  standardless  that  it  authorizec,  or enco`Irages
seriously discriminatory enforcement." Jbz.d. As this Court, has explained,

929 F Supp 824 (3d Cir 1996)
132 S a 23o7  : 183 L Ed 2d 234 (2oi2)

ConmzJly v.  Ge#era/ Cousrrwc!;.a" Co.. 269 US 385  : 46 S Ct 126 : 70 L Ed 322 (1926)

405  US  156 :  31  L Ed 2d  110 (1972)

306 US 451  :  88 L Ed 888 (1939)

553 US 285 :  170 L Ed 2d 650 (2008)
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a reguLatibn is  not vague because it may  at times be  difficult to prove  an
.i,ncriminating fact but rather because it is unclean as  to what fact 'must be
proved.  See I.d., at 306.

Even  when  speech  is  not  at  issue,  the  void  for  vagueness  doctrine
addresses at least two connected but discrete due process concerns: first,
that regulated parties should know what is required of them so they may
Lact  accordingly;  second,  precision  and  guidance  are  necessary  so  that
those enforcing the law do not act in an arbitrary or discriminatory way.
See   Grtzy„ed  v.  JIock/ord5],   US   108-109.  When   speech  is   involved,    b
rigorous  adherence  to  those  requirements  is  necessary  to  ensure  that
ambiguity does not chill protected speech."

-,    '  67.   Coming   to   this   Court's  judgments,   in   Sfczfc   a/, #.P.   v.   Bcz/deo

Prcz;czd58,  an inclusive definition of the  word "goonda.`' was held to be vague
.,i   \                  and  the  offence  created by  Section  4-A  of the  GGondas Ac.t ,was,  therefore,

`./                          .violative of ArticLes  19(1)(`d) and (e) of the c"i:,titutiQn.  I(,was  ;tat;d:  (SCR     C

pp. 979-80 : AIR pp. 297-98, paras 9-10)    .,„
•  `  ``'.                                "Incidentally  it  woLild  also be relevant  `Li`;`-i't,:7iiit out  thai the-definitioEi

of the word  `goonda' affords no assistance ln deciding which Citizen can
be  put, under  that  category.  It  is  an  inclijsivc;  definition  and  it  does  not
indicate which tests have lo be applied in deciding whether a person falls
in the  first part of the definition.  Recourse to  the  dictionary  meaning  of
the  word  would  hardly  be  of  any  assistance  in  this  matter.  After  all  it
must be borne  in mind that the Act authorises  the  District Magistrate  (o
deprive a citizen of his fundamental right under Articles  19(1)(d) and (c),
and  though  the  object  of the  Act  and  its  purpose  would  undoubtedly
attract.  the  provisions  of  Article   19(5)  care   must  alvyays  be   takeri  in
passing:.such Acts  that they provide  sufficient  safeguards  against casijLal,     e.
capricious or even mali.cious exercise of the powers conferred by them. It
is  well  known that  the relevant provisions  of the Act. are initially put in
motion against a person at a lower level than the District Magistrate, and
so it is always necessary that sufficient safeguards should be provided by
the Act` `to prci,tact the  fundamental rights of innocent citizens and t() save
them  from unncccssary harassment. That is  why  we think the  definition
of  the  word   `goonda'  should  have  given  necessary  assistance  to  the
District Magistrate in deciding whether a particLilai`citizen falls under the
category  of goonda  or  not;  that  is  anotl-.er  infirmity  in  the  Act.  As  we
have already pointed out Section 4-A suffers from the same infirmities as
Section  4.

Having regard to  the  two  infirmities  in  Sections 4,  4-A respectively
we  do  not  think it  would  be  possible  to  accede  to  the  argument of the
learned Advocate  General  that  the  operative  portion  of the Act  can  fall
under Article  19(5) of the Constitution. The pcr`son  ag'ainst whom  action
can  bc  taken  under  the  Act  is  not  cntitlcd  to  know  the  source  of  the

51   33 L Ed  2d  222  : 408 US  104 (1972)

58  (ig6i) 1  SCR 97o : AIR ig6i sc 293 : (ig6i) 1  cri Lj 442
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informatioii received by the District Magistrate; he is only told about his
prejudicial  activities  on  which the  satisfaction of the  Dis(rict Magistrate
is  based  that  action  should  be  taken  against  him  under  Section  4  or
Section  4-A.  In  such  a  case  it  is  absolutely  essential  that  the  Act  must
clearly indicate by a proper definition or otherwise when and under what
circumstances  a person  can  be  called  a  goonda,  and  it  must  impose  an
obligation on the District Magistrate to apply his mind to the question as
to  whether the  person  against  whom  complaints  are  received  is  such  a
goonda  or  not.  It  has  been  urged  before  us  that  such  an  obligation  is
implicit in Sections  4  and 4-A.  We  are,  however,  not impressed by  this
argument.  Where  a  statute  empowers  the  specified  authorities  to  take
preventive   action   against   the   citizens   it   is   essential   that   it   should
expressly  make  it  a  part  of  the  duty  of  the  said  authoritie.s  to  satisfy
themselves  about the existence  of what the staqut,?; regards -as copqitions
precedent  to  the  exercise  of the  said  authority.  If the  st\atrite  is` ,silent in
respect of 9lle  of such £9nditions  prec_ed?rit `it undoubtedly  cons(iiu(es  a
sAe:iiocT:is:.#|eivr:,:cuEt:::tfsii:efiYriiai:;I,is'a,i:qj:',.,?qua's::f',h,e.i::vj;lgounisdeodf

and unfe'ttered discretion of the authority concerned to treat any citizen as
a goonda. In other words, the restrictions `J.`'hi`ih it allows  to be iquposed
on  the  exercise  of  the  fundamental  right  of  a  citizeh  guaran(eed  by
AIticles   19(1)(d)   and ,(e)   must   in   the   circumstances   be  held   to   be
unreasonable.  That  is  the  view  taken  by  the  High  court  and  we  see  no
reason to differ from it."

; 68.  At   one  time   this   Court   seemed  to   suggest   that  the  doctrine  of
vagueness was no part of the Constitutional Law of India. That was dispelled

e     in  ho  unceftaiii  terms, in  K.A,  Abbc!f  v.  U7!i.o"  o/J»dz.cz59:  (SCC  pp.  798-99
is 44-46  :  SCRpp. 469-71)                                                      I

`44.  This  brings  us  to  the  manner.  of  the  .ex?rcise  of  control  and

restriction  by   the  directions.   Her`e.  the   argument  is  that  most  of  the
regulations are vague and further that they leave no scope for the exercise
of creative genius in the field of art. This poses  the first question before
us  whether the  `void  for  vagueness'  doctrine  is  applicable.  Reliance  in
this  c;onnechon ±s  placed on Muriicipal  Cornmillee,  Amritsar v.  Slate  Of
P4¢njab6°.  In that case  a Divisioii Bench of this  Court lays down that an
Indian Act  cannot be  declared  invalid  on  the`ground that  it  violates  the.
due process clause or that it is vague ....

These   observations   which   are   clearly   obiter   are   apt   to   be   too
generally  applied  and  need  to  be  explained.  While  it  is  true  (hat  the
principles evolved by the Supreme Court of the United States of America
in  the  application  of the  Fourteenth Amendment  were  eschewed  in  our
Constitution  and  instead  the  limits. of restrictions `on  each  fu'ndamental
right  were  .indicated  in  the  clauses  that  follow  the  first  clause  of  the

59 I(1970) 2 SC`C` 780  :  (1971 ) 2 SCR 446

60 ,(1969) 1  SCC 475



SCC Online Web Edition,  Copyright © 2019
Page 158           Wednesday, March 20, 2019
Printed  For:  LIBRARIAN JR.
SCC Online Web Edition:  http://www.scconline.com
Trueprint" source:  Supreme Court Cases

158 SUPREME COURT CASES                                   (2015) 5  SCC

nineteenth  article`,  it  cannot be  said  as  an  absolute  principle  that  no  law
will be considered bad for sheer vagueness. There is ample authority for
the   propositioii   that   a   law   affecting   fundamental   rights   may   be   so    a
considered. A  very  pertineiit example  is  to be  found  in  Sfczfc  o/ M.P.  v.
Bcz/dco  Prcrscrd58,  where  the  Central  Provinces  aiid  Berar  Goondas  Act,
1946 was declared void for uncertainty. The condition for the application
of Sections 4 and 4-A was that the person sought to be proceeded `against
must be ,a  goonda  but  the  definition  of goonda  in  the Act  indicated  no
tests for deciding which person fell within the definition. The provisions    b
were therefore held to be uncertain and vague'.

The real rule is  that if a law  i.s vague  or appears t.o  b,e so,  the  court
mus(  try  to  constnie  it,  as  far  as  may  be,  and  language  berlritting,  the
construction  sought  to  be placed  on it,  must  be  in  accordance -with -the   .
iritention-,  of   the    legisladLure.    Thus    if   the    la`w    is    open    to  rdiverse

ONLINE

construction,  that construction  which  accords  best  wit_h` the  intention  of    C`--,

`   -  the legislature and advances the purpose of legislaticji`i,  ;sr to be pref.erred..{ifh:roe..;:;:;,er;ihe_j[;._wi._;i,;;i.srof.:;.s_u:;.c_oo;;i_#f:;,o:;;nit,i_;;;.o_;s._..,_

applying it a;e  i,ri. `arba!tti.dless  se;a of ui.c`ertainty  a;nd the .ldw  priina facie `i
takes  aw:ay  a.  guaranteed  freedoin,  thtJ,  law  must  be  held  to  offend  the
Constitution  as  was  dc,Ine  in  the  case  oj.  the  Gooi.da  AFt.  This  is  rl®t

applicationtof the  doctrine  of due  process   "c  i.;ivczJi.dz.oJ  2#z.sea/nom  ffte     C/
;;obability bf the  misuse of the laiv  lo  the  de;riment Of the il.dividual. If
possible,  the Court instead of striking dowr`  the law  may  itself draw  the
line  of `demarcation  where  possible  but  this  effi;rt  should  be  sparingly

•-,,   made aiid only in the clearest of cases."                            (cmphasis supplied)

09. S.\ndl\arly, .\rL  Harakchand  Ratanchand  Banthia  v.  Union  of lndia6\,
Section  27  of the Gold Control Act  was  struck down on the ground that the    e
conditions  imposed by  it  for the  grant of renewal  of licences  are rincertain,
•`'ague and unintelligible. The Court he.1d: (SCC p.183, para 21)

"2J. We now come to Section 27 of tlie Act which relates to licensing

of dealers.  It  was  stated on behalf of the  petitioners  that  the  conditions
imposed  by  sub-section  (6)  of  Section  27  for  the  gra.nt  or  renewal  of
licences  are  uncertain,  vague  and  unintelligible  and  consequently  wide
and unfettered power was conferred upon the  statutory  authorities  in  the

::,t:e;o:id8er:n;n°drie`T:twba:::c]:;et::eas[nco°::Jc:?ism:::io¥£i7%;:%;tis::t::
that  in the  matter of issue  or renewal of licences the  administrator shall
have  regard  to  `thc  number of dcalcrs  existing  in the region  in which  the
applicant inteiids to carry on business  as  a dealer'.  But the word  `region'    a
is  nowhere  defined  in  the  Act.  Similarly  Section  27(6)(b)  requires  the
Administrator to have regard to  .the anticipated demand, as estimated by
him,  for ornaments  in that region'. The expression  `anticipated demand'
is a vague expression which is not capable of objective assessment and is

A
58  (1961)  1  SCR 970  : AIR  1961  SC 293  :  (1961)  1  Cri LJ 442

61   (1969) 2 SCC  166
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bound  to  lead  to  a  great  deal  of  uncertainty.  Similarly  the  e.xpression
`suitabili(y  of the  applicant'  in  Section  27(6)(c)` and  `public  interest'  in

Section   27(6)(g)   do   not  provide   any   objective   standard  or  iiorm  or
guidance.  For these  reasons  it must be held  that clauses  (cz),  (d),  (c)  and
(g) of Section 27(6) impose uureasonable restrictions on the fundamental
right  of  the  petitioner  to  carry   on  business   and   are  constitutionally
invalid.   It   was   also   contended   that   there   was   no   reason   why   the
conditions for renewal of licence should be as rigorous as the conditions
for  initial  grant  of licence.  The  requirement  of strict conditions  for  the
renewal of licence renders  the entire future of the business of the dealer

luncertain   and   subjects   it   to   the   caprice   and   arbitrary   will   of  the

) administrative authorities. There is justification for this argument aiid theI requiremem of Section 26  of the Act  imposing  the  same  coriditions  for
I the  ,renewal   of  ,the   licence   as   for   the   iiiitial  ,grant   appears   to   be

a     `;    ,'uureaso.nflble.  In our opi.nion clauses (cz),  (b),  (?) and (g) ae inextrica,b!.y
7.` u.'`     '   i'bound  up  with  the  other  clauses  of Section  -27(6) -flfid  form  part  of  a

~ ..-,. ( single sche.in?..The  result  i's  that clauses  (a),  (b),  (c};  (6`)  and  (g),are  not      ._~
` ```..     ;.b`e-v.erable  and. t,he  entire  Section  27(6)  of the  Act  lriu`:i...i:.i held  invalid.

t Section  27(2)(d)  of  die  Act  states  that  a  valid  licence  issued  by  the .
' ,` y    Ladministrator  .may  cqutain  such  conditions,  limitations. and  restrictions

d as  the  administrator  may  think  fit  to  impose,  and  differeiit  conditions,
limitations   and  restrictions   may  'be   imposed  for  different  classes   of
dealers'.  On the face of it, this  sub-section confers  such wide and vague
power upon the  administrator that it is difficult to limit i(s  scope.  In our
opinion   Section   27(2)(d)   of   the   Act   must   be   struck   down   as   an
unreasonable  restriction  on  the  fundamental  right  of the  petitioners  to
carry on business. It appears, however, to us that if Section 27(2)(d)  and
Section  27(6)  of the Act  are  invalid  the  licensing  scheme  contemplated
by  the rest of Section 27  of the Act cannot be  w.orked in practice.  It is,
th-ere fore,  necessary  for  Parliament  to  enact  fresh  legislation  imposing
appropriate  conditions   and  restrictions   for  the  grant  and  renewal  of
licences to dealers.  In the  alternat`ive the Gen(ral G.overnment may make
appropriate  rules  for  the  same  purpose  iri  exercise  of  its  rule-making
power under Sectictn  114 of the Act."
70.  In  A.K.  Roy  v.  Urn.o"  o/J#dl.cz62,  a part of Section 3  of the  National

Security Ordinance was read down on the ground that "acting in any manner
I   prejudicial   to   the   maintenance  of  supplies   and   services  essen(ial   to   (he

corfumunity" is an expression so vague that it is capable of wanton abuse. The
g      Cotlrt held:  (SCC pp.  318-`19, paras 64-65  :  SCR pp.  325-26)

62

"What we  have  said  above  in  regard  to  the  expressions  `defence  of

India',  `security  of India',  `security  of the  State'  and  `relations  of India
with   foreign  powers'  cannot   apply   to   the   ex'pression   `acting   in   any
manner prejudicial to the maintenance of supplies  and services essential
to  the  community'  which  occurs   in   Section   3(2)  of  the  Act.  Which

(ig82) 1  scc 271  : ig82 scc (cri) 152 : (ig82) 2 SCR 272
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supplies   and   services   are   essential   to   the   community   can   easily   be
defiiied  by  the  legislature  and  indeed,  legislations  which  regulate  the
prices  and  possession  of essential  commodities  either  enumerate  those    a
commodities or confer upon the appropriate Government the power to do

. so. In the absence of a definition of `supplies and services essential to the
community', the detaining authority will be free to extend the application
of  this  clause  of  sub-section  (2)  to  any  commodities  or  services  the
maintenance  of  supply  of which,  according  to  him,  is  essential  to  the
community.

But`that  is  not  all.  The  Explanation  to  sub-section  (2)  gives  to  the
particular  phrase   in   that   sub-section   a   meaning   which   is   not. ohly
uhcertain  but  which,  at  any  giv`en  point  of  time,  will  be  difficult  to
ascertain  or  fasten  upon.  According  to  the  Explanation,  no  order  of
deteiition can be made under the National Security Act on any ground on
which 'dri f order  of  detenticin   may `7be   made   u.nder   the'  Prevent{olf  of 'P'c
BJ3.t:trLharketing  and  Maintenance. c`f Supplie.s -o±` Essential  CoinrirL.dities '

hi::{:hfl;::8i9;3[:pt¥:€±::i::::n::°s;:#:;S:ice¥::.:;:i):t[:;itt::g]tni:th::noF:m=ti:t!;i:;}ii§±i:j&3t,,

incit.,:de  .act.ing  in any manner prejudicial to  (he maintenance of s`jppl`ies

:of::bTs::tq;tie;[e)S::nst:acLtft:nth3eQcf°t{£em]ugn:;y;acst.d€[f[anues€s±?a€;i:nEdxaj;noafift::d

Faxnpg[eah:it6enssteonts:,ct;%nmi(:i]3:st.hec['a9u§:tac)I:ex]ha:;usstt:i:::#t£::t£::
instigating   any  person  to  commit   any   offence   punishable .under  the
Essential  Commodities Act,  10  of 1955,  or uiider  any  other law  for  the
time  beiiig  in  force  relating  to  ihc  control  of the  production,  supply  or
distribution of, or trade and com_m€rce 1:fi, ally commodity essential to the
community. Clause (b) of. the Explanation to Section 3(1) of the  1980 Act
relates/ to dealing  in any commodity  which is an essential commodity  as
defined in the Essential Commodities Act,  1955, or with respect to which
provisions  have  been  made  in  any  such  other  law  as  is  referred  to  in
clause  (cI).  We  find  it  quite  difficulrto  understand  as  to  which  are  the
remaining  commodities  outside  the  scope of the  1980 Act, in respect of
which it can be said that the lnaintenance of their supplies is essential to
the  community.  The particular clause  in  sub-section  (2)  of Section  3  of
the Na.tional  Security Act is,  therefore, capable of wanton  abuse  ifl  that,
(he   detaining   authority   can   place   under   de(enti'on   any   person   for
possession  of  any  commodity  J_)n  the  basis  that  the  authority  is  of  the
opiiiion that the  lnaintenance of supply of that commodity is esseiitial to    a
the  community.  We  consider  the  particular  clause  not  only  vague  and
uncertain   but,   in   the   context   of  the   Explanation,   capable   of  being
extended cavalierly to supplies, the maintenance of which is not essential
to the community. To allow the personal liberty of the people to be taken
away by the application of that clause would be a flagrant violation of the
faimcss  and justness  of proccdurc  which  is  implicit  in  the  provisions of    h
Article 21."
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71. Similarly,  in jrczrfczr S!.mg fr  v.  LS/cz/e o/P".jc]b63, SCC  at paras  130-31,
it was held: (SCC pp. 648-49)

•`/30. It is the basic principle of legal jurisprudence that an enactment

is  void  for  vagueness  if its  prohibitions  are  not  clearly`defined.  Vague
laws  offend  several  important  values.  It  is  insisted  or  emphasised  that
laws   should   give   the   person   of  ordinary   intelligence   a  reasonable
opportunity to know  what is prohibi(ed,  so  that he  may  act  accordingly.
Vague laws may trap  the innocent by not providing fair warning.  Such a
law  impermissibly delegates basic policy  matters  to policemen  and also
judges   for  resolution   on   an   ad   hoc   and   subjective   basis,   with   the

'J   attendant  dangers  of arbitrary  and  discriminatory  application.  More  so
uncertain and undefined words deployed inevitably lead citizens to  `steer

. far wider of the uiilawfui z`one  . . .  than if the boundaries of the forbidden
areas were clearly marked.

J3J.  Let  us  examine  clain.se  a.). of  Section  2(1)(cz).  This  section  isr
..    shotifa, to be blissfully and imperinissibly vague`apd imprecise. Asrjightly

•\,     giviate;]   out   by   the   leaned   co'unsel,   even,  an   innocen,t   persqu  `v;;'ho
-:i`ngehji`t^`jy  `and  ujidefilealy  corimunicates I or  associates   withctut   ape;v`
I  kn.owledge A.>r having  no reason  to believe  or  suspe_ct  that  the  person .or
class  c)f `persons   with   whom   he   has'  communicated   or   associated   is
eiigaged  in  assisting  in any  manner  terrorists  or  disruptionists,  can  be
arrested   aiid  prosecuted  by   abusing   or  misusing .or .misapplying   this
definition. 'In  ultimate  consummation  of  the  proceedings,  perhaps  that•     guiltless and innoxious innocent person may also be convicted."

72.  Judged  by  the  standards  laid down in  the  aforesaid judgments,  it is
quite  clear  that  the  expressions  used  in  Section  66-A  are  completely  open-
ended and undefined. Section 66 in stark contrast to Section 66-A states:

"66.   Cormpwfer   refofed   oJJg#ces.-If   any  .person,   dishonestly   or
fraudulently,  does'any  act referred to in  Section 43,  he  shall be punishable
Jwith imprisonment for a term which may ex(end to three.years or,,with fine
which may extend to five lakh rupees or with both.

Exp/¢#cz/i.o#.-For the purposes of this section-
(cz)  the  word  `dishonestly-.  shall have  the  meaning  assigned  to it  in

Section 24 of the Indian Penal Code (45 of 1860);

(b)  the word  `fraudulently'  shall have the meaning  assigned to it in
Section 25 of the Indian Penal Code (45 of 1860)."

73. It will be' clear that in all computer related offences that are spoken of
by  Secti'on  66,  mens  rea  is  an  ingredient  and  the  expressions  `.dishonestly"
and  "fra`]dulently"  are  defined  witli  some  degree  of  specificity,  `mlike  the
expressions used in Section 66-A.

74.  The  provisions  contained  in  Sections  66-8  up  to  67-8  also  provide
`  for various punishments for offences that are clearly made out..For example,

under  Section   66-8,   whoever  disholiestly  receives   or  retains   any   stolen
computer resource or communication`device is punished with imprisonment.

A     Under  Section 66-C,  whcever fraudulently or dishonestly  makes  use  of any

63  (igg4) 3 scc 569 : igg4 SCC (Cri) 899
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i.dentification    feature   of   another   person   is    lrab'le   to   punishment   with
imprisonment. Uiider Section 66-D, whoever cheats by pcrsonating becomes
liable  to  punishment  with  imprisonment.  Section  66-F  again  is  a  narrowly    a
drawn section which inflicts punishment which may extend to imprisonment
for life  for persons  who threaten the unity, integrity,  security  or sovereignty
of  India.   Sections   67   to   67-8   deal   with   punishment   for  offences   for
publishing  or  transmitting  obscene  material  including  depicting  children  in
sexually explicit acts in electronic form.

75.  In  the Penal  Code,  1860  a number  of the  expressions  that  occur in    b
Section 66-A occur in Section 268.I

"268.  PzJb7fo  »zf..sa»cc.-A  person  is  guilty  of a public  nuisance  who

.       does  any  act or is  guilty  of an illegal  omission,  which cause's  any  common
injury,  danger or  annoyance  to  the  public  or  to  the  people  in  general  who
dwell  or  occupy  property  in  the  vicinity,  or  which  must necessarily  cause
injury, obstruc.tion, danger or annoyance to persons  w.'ho `may have occasion     c`
to use any public.f`i€tht.                                                                                   -+

ONLINE

A  commo-n  'ntiisanc;  is  not  excused on  th?  gro~und  that it causes  s.bme  .   '  -``-~:J`
convenience or ad vcr..i?.8e."
76.  It  is  important  to  notice  the  distiliction  be`tw;6n.r`SJ'e-;lions  268  and

66-A.  Whereas,  in Jsec`t-ion  268  the  various  exprc.ssions  used  are  ing`redients

::I+jt±: :n:ef::::ew:: : ]T:bo]ice:i:S %necc:i o¥e6S:_in.8£.:::a::: unn°dweis;e::€Toen %f6f3:#:   a
person should be guilty of an act or omission which is illegal in natu.re-legal
acts  are  not  within  its  net.  A  further  ingredient  is  that  injury,  danger  or
annoyance must be to the public in general. Injury, danger or annoyance  are
not offences by  themselves howsoever made  and to whomsoever made. The
expression "annoyance" appears also in Sections 294 and 510 IPC:

~"294. Obsce»e acts o»d so»gr.-Whoever, t; the` annoy'ance of others,

(#) does any obscene act in any public place, o'r     .
(Z7) sings, recites or utters any obscene songs, ballad or woi.ds,  in or

near any public place,
shall bc punished with  imprisonment of eitlier description  for i term which
may extend to three montlis, or with fine, or with both„

***

SIO. Misconduct in public  by a drunken person.-:V`Jhoever, in 8L stale
of intoxication,  appears  in  any  public  place,  or  in  any  place  which  it  is  a
trespass  ill him to  en(er,  and  there  conduc(s himself in such a manner as  to
cause annoyance to any person, shall be punished with simple imprisonment
for  a term  which inay  extciid  to twciity-four hours,  or witll fine wllicll inay
extend to ten rupees, or with both."
77.  If one  looks  at  Section  294  IPC,  the  annoyance  that  is  spoken of is

clearly  dcfmcd-that  is,  it  has  to  be  caused  by  obscene  utterances  or  acts.
Equally,  under  Section  510,  the  annoyance  that is  caused  to  a  person  must
onl.y.be by  another person who  is  in a state  of int-oxication and who  annoys
such person only in a public place or in a place for which it is a trespass  for
him  to  enter.  Such  narrowly  and  closely  defined  contours  of offences  made     h
out under the Penal Code  are  conspicuous by their absence in Section  66-A
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which  in  stark  contrast  uses  completely  open-ended,  undefined  and  vague
language.

a             78.   Incidentally,   none   of  the   expressions   used  in.  Section   66-A   are
defined.  Even  "criminal  intimidation"  is  no(  defined-and  the  definition
cla,use of the Information Technology Act, Section 2 does not say that words
and expressions that are defined in the Pen<al Code will apply to this Act.

79.   Quite   apart   from   this,   as   has   been   pointed   out   above,   every
expression used is  nebulous ill meaning. What may be offensive, to one  may

b .   not be offensive to another. What may cause  annoyance or inconvenience to
one   may   not   cause   annoyance   or   inconvenience   to   another.   Even   the
expression  "persistently"  is  completely  imprecise-suppose  a  message  is
sent. thrice, can it be said that it was sent `\`persistently"? Does a message have
to be sent (say) at least e'ight times, before it can be said that such message is
"persistently"  sent?  There  is  no  demarcating  line  conv.?yed  by  any  Of these

q..   expr.essions-and.that is what renders the section uncoris'titutionally ±vague.
.  .`     60.\However,  Efrg.:earned Additional  Solicitor General  argue_d before  us

that  expressions  that.  .;1.re`. used  in  Secti-on-'66-A~may  be  incapable` of  any.
precise defiiiition but  ;-.t`i. that reason they are `iiot constitutionally vulnerable.

. He cited a large number of judgments in support of 'this submission. None of
the cited judgmen`ts  dealt  with  a section Creating  a.I..offence  which is  saved

C'     despite  its being  vague and incapable of any precise definition.  In  fac(,  most

of the judgments  cited  before  us  did  not deal  with criminal  law  at  all.  The
few that did are dealt with hereinbelow. For instance, A4czdcz# Sz.itgfe v. Srczfg a/
Bjfaar64, was cited before us. The passage cited from the  aforesaid judgment
is  contained  in  para  19  of the  judgment.  The  cited  passage  is  not  in  the
context of an argument that the word "terrorism" no,t being separately defined

e   `  would, `therefore,  be  struck  down  on  the  ground L.of  vagul.eness.  The`  cited

passage was only in the context of upholding the conviction of the accused in
that  c,ace.  S.imiilatry,  .in.  Zameer  Ahmed  Latifur  Rehmdn .Sheik`h  v.  State  Of
Mczrfec!r¢`£frfro65, +the  expression  "insurgency"  was .said  to  be  u`ndefined  and
wo.uld   defy   a   precise   definition,   yet   it   could   be..understogd   to   mean

.,,. ibreakdown  of peace  and  tranquility  as  also  a  grave  disturbance  of public
J'      order  so  as  to  endanger  the  securi(y  of the  Stal6  and  its  sovereignty.  This

again  was  said  in  the  context  of  a  challenge  on  the  ground  of  legislative
competence. The provisions of the Maharashtra Control of Organised Crime
Act  were  challenged  on  the  ground  that  they  were  outside  the  expression
"public order" contained in Schedule VII List I Ent.ry I of the Constitution of

g    :nrg::; , Lha]sS wC{°d':teennt::: hT:Sc :::e±[peads sbga sseasy;nf8" £tnnsautr::: c;?,?rTcfjs: °cnas`;Paugb:,i:
had nothing to do with a challenge raised on the grouiid of vagueness.

81.  S±iniilarly,  in  State  of  M.P.  v.  Kedia  Leath'er  &  Liquor  Ltd.66,  SCC
para 8 was cited to show that the expression "nuisance" appearing in Section

h       64  (2oo4)4SCC622:2oo4scc(cri)i36o
65  (2010) 5 SCC .J46
66  (2oo3) 7 scc 389 : 2oo3 scc (cri) 1642
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133  of  the  Code  of  Criminal  Procedure  ivas  also  not  capable  of  precise
definition. This again was said in the context of an argument that Section  133
of  the  Code  of  Criminal  Procedure  was  impliedly  repealed  by  the  Water    a
(Prevention   and   Control   of  Pollution)   Act,   1974.   This   contention   was
repelled  by  saying  that  the  areas  of operation  of the  two  provisions  were
completely different and they existed side by  side being  mutually exclusive.
This case again did not contain any argument that the provision contained in
Section  133 was vague and, therefore, unconstitutional.  Similarly, in S/cz/c a/

ge# r:[aapf:5fe va fppz:c:s:'"d:'f]gn:t'ieo6:: tfieer¥O:g =`::tfaue::abj :£sty:ow:::satfi:uTiootntf   b
challenge on the ground of vagueness.

82.   In   fact,   two  English  judgments   cited  by   the   learned  Additional
Solicitor General  would  demonstrate  howl  vagu`e-.tJie  words  used  in  Section
66A are,. In Director of Public Prosecutions v. Collins4°, the very express-+on
"grossly.  offensiv.e"    is    contained    in    Section    127(1){1)    of    the    U.K.     `c

Communications'Ac`t, 2003. A 61  ?,tear old man_ made a number of telephone
cal.Is  over. lw6  years   to  the-ed`fic.£  of .a..Member  Of  Parliament. ,In  these  .
telephone calls  and recorded messa{-!i`r<  Mr €ollins w[.I.o held strong  views on
immigration  made  -a  reference  to  "Wogs",  "Pakis",  "Black  bastards"  and
"Niggers".   Mr  Coiiins   was   char.6{`d. with   sending   messages   which  were

grossly  offensive.  The  Leicestershire  Justices  dismissed. the  ca.se  against  Mr

:a:[i:]Sv::Ahere8ars°ounnadb]teha;etrhseoie[#::enco:][§oW;.:ed°tff:n:]#:sb:6t;i:t§::§§!y
offensive. The Queen's Bench agreed and dismissed68 the appeal filed by the
Director of Public Prosecutions. The House of Lords reversed4° the Queen's
Bench decision stating: (Co//I.#s cczsc4°, WLR p. 2228, paras 9-10)

"9.  The parties  agreed with the rulings of the Division_al-Court that it is

I   for  -the  justices  to  determine  as  a  question  of  fact  whether,` a  message  is    e
gro§slyL offensive,  that in making  this determination the justices must apply
the  standards  of an  open  and just  multi-racial  society,  and  that  the  words
must    bet  judged    taking    account    of   their    context    and    all    relevant
circumstances. I would agree also. Usages and sensitivities may change over

.      t;Fe8;t±[;=age`:ag;a;TeoT£=ea;ns:[et]nagdomp::dbeasus:d b¥dg: ur;nfpe£:rna:,:e, t€6::    ,

Contemptibles'). There can be no yardstick of gross offensiveness otherwise
than  by  tlie  application  of  reasonably  enlig]itened,  but~ not  perfec(ionist,
contemporary   standards   to   the   particular  message   sent  in  its   particular
context.  The  test  is  whether  a  message  is  couched  in  terms  liable  to  cause
gross offence to those to whom it relates.

wi,icJh°.I::uci::I I;i:;lop ;ouf] iec:i:[];;2u7,(2p)jfl3oas':d £S; Pares:;`:::°:fsu£-;;C[lei:;l::    g
Section   127(1)(cz)  provides  no  explicit  guidance  on  the `state  Qf mind  wliich
must  be  proved  against  a  defendant  to  establish  an  offence  against  the
sub-section."

67  igg5 siipp (4) scc 469 : igg4 scc (cri) 1762
40  (2006)  I  WLR 2223 :  (2006) 4 AII ER 602 (HL)

68  Dj./.cclor a/P4Ib/J.c Prosecwr/'o#s v. Co//I.res. (2006) I  WLR 308 :  (2005) 3 All EF` 326



•S,9'¥.?,?  ,,(      ,

SCC Online Web Edition, Copyright © 2019
Page 165          Wednesday, March 20, 2019
Printed For:  LIBRARIAN JR.
SCC Online Web Edition: http://www.scconline.com
Trueprint" source:  Supreme Court Cases

SHREYA SINGHAL v. UNION OF INDIA /IVc}ri.rna/i,  J./                ,            165

83:   S±rhi\arLy   .1n   Chainbers   v.   Direc.tor  Of  Public  .Prosecutions69,  the'Queeii's Bench was faced with the following facts: (WLR p.1833)

a                     "Followiiig   an   aler(  on   the   internet   social   network,   Twitter,   the
defendant  became  aware  that,  due  to  adverse  weather  conditions,  an

ONLINE

True Prim

C

airport from  which he  was  due  to  travel  nine  days  later was  closed.  He
responded  by  posting   several   `tweets'  on  Twitter  in  his   own  name,
including the following:  `Crap!  Robin Hood Airport is closed. You have
got a week and a bit to get your shit together otherwise I am blowing the
airport  sky  high!!'  None  of  the  defendant's   `followers'  who  read  the
posting was alarmed by it at the time. Some five days after its posting the
defendant's tweet was read by the duty manager responsible for security
at  the  airport  on  a  general  internet  search  for  tweets  re'lating  to  the
airport.  Though  not  believed  to  be  a  credible  threat  the`  matter  was
reported to the police.  In interview the+defendant asserted that the tweet

•`  was fl joke and not intended to be menacing. The defendant was charged
with semqup.g_ by, a public e!€;ctfonic communications  network .a  message'of  . a.  -menacing    character -contrary,    to   -SectiorL-127.(1)(cz)    bf    the

Communications  Act;  2003.  _h.c` 'was  convicted  in  a  Magist`rates'  Court
' -and,  on  appeal,  the  Crown Court upheld  the  conviction,  being  satisfied
• that the message was  .menacing.per set and that the defendam was, at the

a   very least, aware that his message was of a menacing character."

84.  The  Crown  Court  was  satisfied  that  the  message  in  question  was
"menacing"   stating   that   an  ordinary   person  seeing   the  tweet  would  be

alarmed  and,  therefore,  such  message  would  be  "menacing".  The  Queen's
Bench   Division   reversed   the   Crown   Court   stating:   (Dz.7iecJor   o/  Pwb/I.c
Profecw/I.o"s cczse69, WLR p.1842, para 31)

e..`       ``      "3j.`Before concluding that a message is criminal on the basis that it

represems  a  menace,  its  precise  terms,  and  any  inferences  to  be.drawn
•from  its` precise  terms,  need  to  be  examined  in  the  context  in  and  the

means   by   which   the   message   was    sent.   The   Crown   Court   was
understandably concerned that this message was  sent` at a time when,  as

.      we,a]J   kiiow,  there  is  public  concern  about  acts  of  terrorism  .and '£he
coritinuing  threat  to  the  secun`ty  of  the  country  from' Possi.bLc '.further
terrorist attacks. Tha( is plainly relevant to context, but the offence is not
directed  to  the  inconvenience  which may  be  caused by  the  message.  In
any  event,  the  more  one  reflects  on .it,  the  clearer  it  becomes  that  this
message did not represent a terrorist threat,  or indeed any other form of
threat.  It was posted on  `Twitter' for widespread reading,  a conversation
piece for the defendant's  followers, drawing attention to himself and his

I  `  predicament.  Much  more  significantly,  although  it  purports  to  address
`you',  meaning   those  responsible   for  the  airport, `it  was  not  sent  to

anyone at the airport or anyone responsible for airport security, or indeed
:    any  form of public security.  The  grievance  addressed by  the  message  is

that  the  airport  is  closed  when  the  writer  wants  it  to  be  open.  The

69  (2013) 1  WLR 1833
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language and punctuation are inconsistent with the  ivriter intending it to
be or it to be taken as a serious waming. Moreover, as Mr Armson noted,
it is unusual for a threat of a terrorist iiature to invite the person making it    a
to  be  readily  identified,  as  this  message  did.  Finally,  although  we  are
accustomed to very  brief messages by terrorists  to indicate that  a bomb
or explosive device has been put in place  and will.'detonate  shortly,  it is

\  difficult to imagine  a serious threat in which waning  of it'is  given to  a
large  number  of  tweet  `followers'  in  ample  time  for  the  threat  to  be
reported and extinguished."
85. These two cases illustrate how judicially trained minds would find a

person  guilty  or  not  guilty  depending  upon  the  Judge's  notion  of what  is"grossly  offensive"  or  "menac.ing".  In  CoJJI.#s  cafc,  both  the  Leicestershire

Justices  and two Judges of the Que6n's Bench would have, acquitted Collins
v\;'hereas the House of Lords convicted him.  Similar.Iy, in the Cbamb.ers case,
the  Crown  Court  would  have  bonvicted .Ch`imbers  whereas  tlie   Queen's  ' C
Bench .acquitted  him.  If_judicially  tr.aine.d` `ui=is±s  Can `come. to` diametrically
op'pasi-te  conclusions  on  the ''same  set  ®f fa6`:i.  iT` `i5,  obvious. tharSri~i).iessions,i
such  as  "8ros.s.'y  offens.ive".or  "menacing"  i`r`, `so  vague  that  there  is  no . :
manag?able  standard by  which  a  person can  tie,  said  to  have  comrfutted,`an
offence .or.iiot. to have committed  an offence.  .rfuite obviously, a pro.5pective
offeiider of Section 66-A and, the authorities who are. to enforce Section 66-A \  d
have  .absolutely  no  manageable  standard  by  which  to  book  a person  for  an
offence  under  Section  66-A.  This  being  the  case,  having  regard  also  to  the
two English precedents cited by the learned Additional Solicitor General, it is
clear that Sectioli 66-A is uiiconstitutionally vague; :

86.  Ultian^ately,  applying  the  tests  referred  to  ip  Cfaz.n/ancm  Rclo[6  and
VG.  RowL7  €ase,'refeITed  to  earlier in  the judgment,  it  is  clear that  Section   `e
66-A  arbitrarily,  excessively  and disproportionately  invades  the right of free
speech   and   upsets   the   balance   between   such   right   and   the   reasonable
restrictions that may be imposed on such right.
Chitling Effect And Overbreadth

87. Information that may be grossly offensive or'which causes annoyance    f
or  inconvenience' are  undefined  terms  which  take  into  the  net  a  very  large
amount  of protected  and  innocent  speech.  A  person  may  discuss  or  even
advocate by means of writing disseminated over the inteinet information that
may be a`'view or point of view pertaining to governmental, literary, sci6nt.ific
or other matters which may be unpalatable to certain sections of society. It is
obvious  lh€iL.all  expi.essioii  of  fl  view  oil  any  miiller  inay  caiise  annoyflnce,
inconvenience  or  may  be  grossly  offensive  to  some.  A  few  examples  will
suffice. A certain section` of a particular community may be grossly offended
or annoyed by communications over the interhet by "liberal views"-such as
the  emanci.nation of women  or the  abolition  of the  caste  system  or whL`lher
certain  members  of a  non-prc,selytizing  religion  shoinld be  allowed  to  bring

16  C/I/./IJar/ta/! Rao v. SJaJc a//t4.f!,1950 SCR 759  : AIR  1951  SC 118

17  Siarc a/.Mndrcis v.  VG. Row.1952 SCR 597  : AIR  1952 SC 196 :  1952 Cri LJ 966

•...1,.,-=-
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.   "I.9.  The  principle  of  Sw/Ji.`Jczit7l' was  carried  forward-and  this  is
L    relevant   to   the   second  question   arising   in  `this   case-in. .DcrbysAz.re

.   Cow#ty  Cowurj./ IV.` 7Tmcf  Ivewspczpcrf  Lfd.72,  a  decisibri`.tendered  by  the
C     ; _..   House  of Lords.  The  plaintiff,  a  local  apthorilyJbrought  an  action  for     -

'   .damages   for  fibel   against+ the.  defendsHts..in   respect   of  .tw`o   articles     `

Tr#±::edsLinbef=d::tl::eLqnud=ti#+8fi:i8:'#::y°£*::3t¥#¥e:/#

Socialist tyco-bn deals with Labour Chief a:nd .Bizarre deals of a counci:I
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freedom    of    speech,    the    public    interest    cot.siderations    which
uiiderlaid  them  are  ilo  less  valid  in  this  country:  What  has  been
desc`ribed  as   "the   chilling   effiect"   ±rrd\\ced  by   the   threat  of  civi+     a
actions for libel is very important.  Quite of(en the facts which would
justify a defamatory publication are known to be true, but admissible
evidence capable of proving those facts is not available.'

Accordingly, it was held that the action was not maintainable in law."

89.AISOinS.Kfowfftboov.Ka#„,.ammcz/6,thiscou(:¥d:Sisstnc°::±6n2alo}b
para 47)

I "47.  In  th.e  present  case,  the  substance  of the  controv.ersy  does  not `

really touch on whether premarital sex is socially acceptable. Instead, tile
real  Esme  of concern is  the  disproportionate  response  to  the  appellan('s

;-.-  remarks.  If the  complainants' \'-ehemently.disagreed  with ,t!ie  appellant's
views++ then they .sh`ould have contested her v'iew-s tliroLrgh .the news media

::sa:Ei:I:Eeg:,e:fT:::::|a:i:r¥fre:3:ia:fsshp°eue[cdhn:tdb:x¥reec:s£;I:.I:9=annertnat
90. That the content of the right under Article  19(1 )(a) remains the s`;fi;' `

whatever the  means  Qf commtmication  including  internet commuliication  is
clearly   established   by   Rc#o   cczsc52   and   by   Mi.nz.£/ry   a/  /#/o"czfz.on   &     a
Broadcasting,  Govt.  Of lirdia v.  Cricket Assn.  of Bengal2°, Sac  at paral 78
already referred to. It is  thus clear that not only  are  the  expressions used in'
Section  66-A  expressions  of iiiexactitude  but  they  are  also  over broad  and
would  fall  foul of the repeated injunctions  of this  Court  that restrictions  on
the freedom of speech must be couched in the narrowest possible terms. For
example,  see,  Kcc7czr Ivaffa  S;..t!gA  v.  Sfcl/e  a/Bi.feHf4,  SCR  at  pp..  808-09`  In     e

point of fact, judgments of the Constitution Bench of this  Court have struck
down  sections  which  are  similar  in  nature.  A  prime  example .is  the  section
struck down in the first Ran Mcz7!oAc„ £oAi.a cczseL5, namely, Section 3 of the
U.P. Special Powers Act, where the persons who "instigat.ed" expressly or by
implication ally person or class of persons not to pay or to defer payment of
any  liability  were  punishable.  This  Court  specifically  held  that  under  the    f
section  a wide  net was  cast to catch  a variety  of acts  of instigation ranging
from  friendly  advice  to  systematic  propaganda.  It  was held  that  in  its  wide
amplitude,  the  section takes  in  the  innocent  as  well  as  the  guilty,  hona fide
and mala fide advice aiid whether the person be a legal adviser,  a friend or a
well-wisher  of the  person  iiistigated,  he  cannot  escape  the  tentacles  of the

;cic;lroe:.isT:I: :i:u:tiff:::n,th::tietg:raisesn:tf ::::iigb::i:: E::,:ic;a,:iYhiitE ::mweiti:nut   g

6  (2Oio) 5 scc 600 : (2Oio) 2 scc (cri) 1299
52  Rc#o v. Amer/.c.&# Cl.vl./ LJ.bcr/;`4b.  I/#/.ow, 521  US 844 :  138 L Ed 2d 874 (1997)

20  (1995) 2 SCC  161

34  1962 supp (2) SCR 769 : AiR  1 962 sc 955  : (1962) 2 cri LJ  103

15  S!ipr.,  Cc#rra/ Prisow  v.  Ran A4a#o/zar Lohi.a,  (1960) 2 SCR 821  : AIR  1960 SC 633 :  1960 Cri
LJ 1002
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unconstitutional  also  on  the  ground. that  it  takes  within  its  siveep  protected
speech and speech` that is innocent in nature and is liable therefore to be used
in such a way as to have a chilling effect on free speech and would, therefore,    a
have to be struck down on the ground of overbreadth.

Possibility of an Act being abused is not a ground to test its validity
95.  The  learned  Additional  Solicitor  General  cited ,a  large  number  of

judgments  on  the  proposition  that  the  fact  that  Section  66-A  is  capable  of

::i[Pd€tyab;¥S;etdf sb:t£::w:::S:isfdThH°e a£:i:jrstaesrsj:e{S :s°tthaat8;:i:n8ot:e:S:e£::   b
was  committed  to  free  speech  and  that  Section  66-A  would  not be  used to
curb free  speech, but would be  used only  when  excesses  are perpetrated by
persons on the ri8h\s o£`others. In Collector Of Customs v. Nathella Sampathu
CAetry74, this Court. observed: (SCR pp. 825-26 : A.IR p. 332, para 33)

urn:`;;.ss:i;i:o:e°f::,tthhaatst±efss£[Tbii::;moefr:buesabmu]s[en`8osf'tde°p::£:T.,i:d'i:,C
``'.

j;:r§;D±:o:1:S!:ii:C£:u:i:o¥n;b:I;:¥ovsf:£d:::h::S::[°:efi§:n;::i;Ps:t§#¥n{£:i:
-     .If such  powers  are  capable  of being  exercised  reasonably it  is   .

.,

impossible to say that they may iiot also be e*'e,i-cised unreasonably`        c/
and  treating  this  as  a  ground  for  holding  the  statute  invalid  Viscoun(
Simonds  observed  in  Be//czsr  Corp".   v.   O.D.   Cczrs  I,fcJ.75,  AC  at  pp.
520-21 :

` ...-.  it appears to me that the short answer to this contention (and

I  hope  its  shortness  will  not  be  regarded  as  disrespect)  is  that  the
validity  of a  measure  is  no(  to  be  determ`in6d.by  its  application  to    e
particular  cases ....  If it  is  not  so  exercised  [i.e.  if the  powers  are
abused],  it  is  open  to  challeng;,  and  there  is  no  need  for  express
provision for its challenge in the statute.'

The possibility of abuse of a statute otherwise. valid does not impart to it
any  clement  of invalidity.  The  coriverse  must  alst]  follow  that  a  statute
which  is otherwise  invalid  as  being  unreasonable cannot be  saved by  its
being administered in a reasonable manner. The constitutional validity of
the statute would have to be determined on the basis of its provisions and
on .(he iambit  of  its  operation  as  reasonably  construed.  If  so judged.it
passes  the  test  of  reasonableness,  possibility  of  the  powers  conferred
bciiig improperly used is no ground for proiiouncing the law itself invalid
and similarly if the law properly interpreted and tested in the light of the    9
requirements  set out  in Part  Ill  of the Constitintion does  not pass  the test
it  cannot  be  pronounced  valid  merely  because  it  is  administered  in  a
manner which in,ight not conflict with the constitutional requirements."

A
74  (1962) 3 SCR 786 : AIR 1962 SC 316  :  (1962)  I  Cri LJ  364

75   1960 AC 490 :  (1960) 2 WLR 148 : (1960) 1  Au ER 65 (HL)
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"...   It   was,   however,   argued   that   Section   9(1-A)   could   not   be

considered   wholly   void,   as,   under   Article    13(1),    an   existing   law
inconsistent  with  a  fundamental  right  is  void  only  (o  the  extent  of the
inconsistency and no more. Insofar as the securing of the public safety or
the maintenance of public order woi`ild include the security of the  State,
the impugned provision, as applied €o the latter purpose, wa`s covered by
clause (2) of Article  19 and mus.t, it was said, be held to be valid. We are

.;uinable to accede to this contention. Where a lair purports to anthorise the
imposition   of  restrictions   on   a   fundamental   right   in   language   wide
enough   (o   cover  restrictions   both   within   and'`without   the   limits   of
constitutionally  permissible  legislative  action.` affecti.ng  such  right,  it  is
not  possible  to  uphold  it  even  so  far  as  it  may  be  applied  within  the
constitutional limits, as i( is not severable. So long as (he possibility of its
being  applied for purposes not sanctioned by the Constitution caniiot be
ruled c`ut, it must be held to be wholly unconstitutional and void. In other
words,   clause   (2)   of  Article   19   having   allowed   the   imposition   of
restric.lions on the freedom of speec.h and expression only in cases  where
danger to  the State is involved,  an enactmenl, which is capable of being
applied to, ca'ses  where no  such danger could arise, cannot be held to be
constitutional and valid to any extent."

2|  1950 SCR 594 : AiR 1950 sc  124 :  (1950) 51  cri Lj  1514
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99.  It  has  been  held  by  us  that  Section  66-A' purports  to  authorise  the
imposition    of    restrictions     on     the     fundamental    right     contained    in
Article 19(1)(cz)  in  language  wide  enough  to  cover  restrictions  both  within    a
and  without  the  Limits  of constitutionally  permissible  legislative  action.  We
have held  following  K.A.  AZ7bczs  c¢sc59  that  the  possibility  of Section  66-A
being applied for purposes not sanctioned by the Constitution cannot be ruled
out.   It  must,  therefore,  be  held  to  be   wholly  unconstitutional  and  void.
Romesh  Thappar  case.-  was  distimgu.ished  ir\  R.M.D.  Chamarbaugwalla  v.
U#|.oH  a/ J7idi.cl76 in  the  context of a right under Article  19(1)(g)  as  follows:     b
(SCR pp. 948-49 : AIR p. 636, para 20)

"20. Ln Romesh Thappar v. State Of Madras2, the questiron was ais to
•the  validity  of  Section  9(1-A)  of  the  Madras  Maintenaiice  of  Public
Order Act 23 of 1949. That section authorised the Provincial Government
to prohibit the entry  and circuia(ion within the State of a newspaper  `for
the  purpose  Qf securirig  the  public  safety. or  the ttrLai'ntanance, Qf public
order'. S,ubseqh 3.]tt to the enactment of this statute, the Cbn§titution,cam_e' a.

into   force,   and  :I.ic:,   validity.  of  the. impugned  papyision  depended.' on   . _ ..
.-,whether  it  was  piJ``7.Ijcied  by  Article .19(2),``w.friich  saved.,``existing  law

insofar  as  it  relates  to  any  matter  which'-under.miners 'th6  security  of or
`    ten`-ds   to  overthrow   the   State.'   I(   was  'hei.d  by   this   Cour€   that  `as   the

piirSo;es  mentioned  i'ri  Section  9(1-A)  6f the Mr!Jras  Act  were  widar in
amplitude than those specified in Article  19(2), and as it was i]`.t possible.., d
to Split,up Section 9(1-A) into what was within and wha( was without the
pro(ection of Article  19(2), the provision must fail in its entirety. That is
really  a  decision  that.the  impugned  provision  was  on  its  own  contents
inseverable.  It  is  not  an  authority  for  the  position  that  even  when  a
provision  is  severable,  it  must  be  struck  down  on  the  ground  that  the
principle,\of severability  is  inadmissible  wheii  the``invalidity-of a  statute     e
arises by reason of its contravening constitutional prohibitions.  It should
be  mentioned  that  the  decision  in  Romesfo  Zlrfedppczr  v.  S+czfc  a/ A4czdrtzs2

.    was.refetred `o .\n State of Bombay v. F.N. Balsara77  and State of Bombay
v.. U%z./cd Mo/ore //„di.cz/ Lfd.78 (SCR at pp.1098-99) and distinguished."

i„apL#T:dBr:Seen:t*ej:]8daacpaps[ey°:nanaf]rtffco]:2.s[.9([tn)(aa)nv££i:[t::en']R9°(I)C(:fe)f
challenge,  there  is  no  question  of  a  law  beilig  applied  for  purposes  not
sanctioned by  the  Constitution  for the  simple  reason  that  the  eight  subject-
matters  of Article  19(2)  are  conspicuous  by  their  absence  in  Article  19(6)
which  only  speaks  ol.` reasonable  restrictions  in  the  interests  of the  general
public.  The  present  is  a  case  where,  as  has  been  held  above,  Section  66-A

:h°ee;ons°s#:[]£[tyw;'ii:]sabt]e¥n°gf:I:;I:eu:i:ocrt-pT,a;I:::sC::::ill:dth[;}sfrsticb[jeec]t:L2!ttaenrgg
is clear. We,  therefore, hold that no part of Section 66-A is severable and the
provision as a whole must be declared unconstitutional.

59  K.A. Abbas v. Union Of India, (19]Orty 2 SCC ]80
2  Rot#cisfe 77!appa7-v. Srflic a/"ndras,1950 SCR 594 : AIR  1950 SC  124 : (1950) 51  Cri LJ  1514

76  1957 SCR 930  : AIR 1957 SC 628
77   1951  SCR 682  : AIR  1951  SC  318  :  (1951) 52 Cri LJ  1361

78   1953 SCR  1069 : AIR  1953 SC 252
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Arti,cle 14
101.  The  counsel  for the  petitioners have  argued  that Articl;  14  is  also

a     infringed. in that an. offence whose ingredients are vague in nature is arbitrary
and unreasonable and would result in arbitrary and discriminatory application
of the  criminal  law.  Further,  there  is  no  intelligible  differen(ia between  the
medium of print, broadcast, and real live speech as opposed to speech Qn the
internet  and,  therefore,  new categories  of criminal  offences  cannot be  made
on this ground.  Similar offences which are committed on the internet have a

b     three-year maximum sentence under Section 66-A as opposed to defamation
which   has   a   two-year   maximum   sentence.   Also,   defamation   is   a   non-
cognizable offence whereas under Section 66-A the offence is cognizable.

•` 102. We have already held that Section 66-A creates an offence which is
vague and over broad, and, therefore, unconstitutional under Article  19(1 )(cz)

-+    and  not  saved  by  Article  19(2).  We  have  also  held  that`,tri¢  wider  range  of`C`    circulati.on  over  the  internet  cannot  rest.rict  the  conteiit  of+ the  right,  under

.       Article   1..9(.1)(cz)`'nQr  Lan  it  justify,-its  denial..,However,  .when  we  _c_one  to
discrimination ti`nd-et`,Article il4,  w?, -are unable  to  agree with the -apul|sel  fQr`
the petitioners that thcrr: `is-ilo intdlligible` a,ifferentia b.etween the medium of
print, broadcast and real live speech as opposed to speech on the internet. The

• '        intelligible  differentia  is  clear-the  internet gives  ally individual  a platform
d   ` which requires'vcry little or no payment through  which to  air his views. The

learned Additional Solicitor General h`as correctly said that soriething posted
on  a site or'website  travels  like lightning  and can reach millions  of persons
all  over  the  world.  If  the  petitioners  were  right,  this  Article  14  argLiment
would   apply   equally   to   all   other   offences   created   by   the   Information
Technology  Act   which  are   not   the   subject-matter  of  challenge   in   these

e     petitions.  We ,make  it  clear  that  there  is  an  intelligible  differentia  between
s`peech  on  the  internet  and  other  mediums  of  c6inmunication  for  which
Separate offences can  certainly  be created by legislation. We find,  therefore,
that the challenge on the grouiid 6f Article 14 must fall.

Procedural unreasonableness
`:      .  -c  I/  `   `        103.   One  other  argument   must  now  be  considered.`Ac.cording  to  the

petitioners,    Section    66-A    also    suffers    from    the    vice    of   procedural
unreasonableness. In that, if, for example, criminal defamation is alleged, the
safeguards  available  under  Section  199  Crpc  would  not  be  available  for  a
like  offence  committed  under  Section  66-A.   S-uch  safeguards  are  that  no
court shall take cognizance of such an offence except upon a complaint made

g     by some person aggricvcd by the offence aiid that siich conipl.iiiit will have to
be  made within six months from the date on which `the offence is  alleged to

`  have been committed. Further, safeguards that are to be fouiid in Sections 95

and 96  Crpc  are  also  absent when  it comes  to  Section  66-A.  For example,
where any newspaper, book or documeiit wherever printed appears to contain

•    matter, which is obscene,  hurts  the religious  feeling`s of some  co.mmunity,  is

A     seditious in iiature, causes enmity or hatred to a certain section of the public,
or is  agaiiist natioiial iiitcgration, sucli book, iiewspapcr or documeiit may be
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seized   but   under   Section   96   any   person   having   any   intefe'st  .in   such
newspaper,  book  or  document  may  within  two  months  from  the  date  of a
publication seizing  such documents, books or newspapers  apply  to the  High    a
Court  to  set  aside  such  declaration.  Such  matter is  to  be  heard  by  a  Bench
consisting  of at  least  three  Judges  or in  High  Courts  which  consist  of less
than three .Judges, such special Bench as may be composed of all the Judges
of that High Court.

104.  It is clear that Sections 95  and 96 of the  Criminal Procedure  Code
reveal  a certain degree of sensitivity to the fundamental right to free  speech    b
and  expression.  If  matter  is  to  be  seized  on  specific  grounds  which  are
ralatable  to the  subject-matters  contained in Article  19(2), it would be open
for persons ,affected by  such seizure to get  a declaratioh  from  a High Court
consisting, of  at  least  three  Judges  (hat  in  fact  publi'cation  of the  so~called
offensive.. rjiatter  does  'not  in  fact .relate  to   any  Of  the  s'pec'ifled   subjects
contained iri Article  19(2). Furthei., Sectioh 196 Crpc states:

c;;;:%:Gyp:o°Sce%:,:i#sf%h`JJ!|f;#:=.±g(art)n#cthc;ou£#g£&S]ndtokfe°rGocgfn%'e
:of-

(cr)   any   offence   punistT,able  under  Chapter  VI   or  under   Section
•.     153-A,  Sectjonr295-A  or  L,?ih-section  (1)  of  Section  505  of  the  Indian

Pens,I Code,1860 (45 of 1860), or

(b) a criminal conspiracy to commit such offence, or  ''
(c)  any   such  abetment,  as  is  described  in  Section   108-A  of  the

Indian Penal Code (45 of 1860),
except with the previous sanction of the Central Government or of `tlie State
Government.

(1-A) No Court shall take cognizance of-
(`q)  any  offence punishable under Section  153-8  or sub-section  (2)

or sub-section (3) of Section 505 of the Indian Penal Code,  1860 (45 of
1860)' or

(Z}) a criminal conspiracy to commit such offence,
•'    except with the previous sanction of the Central Governmem or of the State

Government or of the District Magistrate.
(2)   No  court  shall  take  cognizance  of  tlie  offence  of  any   criminal

conspiracy punishable under Section  120-B of the Indian Penal Code (45 of
1860),  other  than  a  criminal  conspiracy  to  commit  an  offence  punishable
with death, imprisonment for life or rigorous imprisonment for a term of two
years or upwards, unless the State Government or the District Magistrate has
consciitcd in writing to the initiation of the proceedings:

Provided   that   whcrc   the   criminal   conspiracy   is   one   to   which   the
provisions of Section 195 apply, no such consent shall be necessary.

(3)   The   Central   Government  or  the   State   Government  may,  before
according   sanction   under   sub-section   (1)   or   sub-section   `(1-A)   and   the
District Magistrate  may, before  according  sanction under sub-section  (1 -A)

:::s:i: usnt::: s:3¥seeT[To:]n:2;: oTdeerpajs;:.tcc]:mTnaag[.]ystLa:ees#:¥t,i;bnefboyrea 3jov]]£:g    h
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officer  not  being  below  tlie  rank  of  Inspector, ,in  which  case  such  police
officer shall have the powers referred to in sub-section (3) of Section 155."
105.  Again,  for  offences  ill  the  nature  of  promot`ing  enmity  between

different groups on grounds of religion, etc. or offences relatable to deliberate
and malicious  acts intending  to outrage religious feelings  or statements  that
create or promote enmity, hatred or ill will between classes can only-be taken
cognizance   of   by   courts    with   the   previous   sanction   of   the   Central
Government  or  the  State  Government.  This  procedural  safeguard  does  not

b     apply even when a similar offence may be committed over the internet where
a person is booked under Section 66-A instead of the aforesaid sections.

106. Having struck down Section 66-A on substantive grounds, we need
not decide the procedural uureasonableness aspect of the section.

Section  118 of the Keraha policeAct                           `.    -'`'  I

.o  .     .     10,7.  The  learned  coufisel  for  the  pelitioner' in,Writ  Petition  N6.196'of
.       + `2014 assailed clause (d) of`Sectioil_\118 which is set out hereinbelow:`

:'`tl8.   Pe`Iralty  for   cairsing   grave   violation -of  public   order   or
da#ger.-Any person who-  `  `

***

•c'
`  .,.,         ®  .causes  aimoyance  to  any  person  ill. ah  indecent  m2.iiner  by

statements or verbal i)r comments or telephon.e calls or calls` of any type
or by chasing or sending messages or mails by any means: or

***

shall, on conviction be punishable with imprisonment for a term which may
extend to three years or with fine not exceeding ten thousaiid rupees or with
both."

i    log.  The  Learned  counsel  first  assailed  the  section  .on  the  §roynd  of
legislative  competence  statiiig  that  this  being  a  Kerala  Act,  it  would  fal,i
outside Entries 1  and 2 of List 11 and fall within Entry 316f List I. In order to
appreciate the argument we set out the relevant entries:

"LIST I

/         \`:        .   31;  Posts  and  telegraphs;  telephones,  wireless,  broadcagting  and  other
like forms of communication.

LIST 11

1. Public  order  (but  not  including  the  use  of any  naval,  ngilitary  or  air
force or any other armed force of .the Union or of any other ,force subject to
the  control of the  Union or of any contingent or unit there-of in  aid of the
civil power).

2. Police (including railway aiid village police) subject to the provisions
of Entry 2-A of List I."

The Kerala Police Act as a whole would necessarily fall under Entry 2 of List
11.  In addition, Section 118 would also fall within Entry  1  of List 11 in that as
its marginal note tells us it deals with penal(ies for causing grave iviolation of

A     Public order or danger.
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109.   It.  is   well   settled   tha(   a   statute   cannot   be   dissected   and   then
examined as to under what field of legislation each part would separately fall.
In  A.S.  Krjsfe7.cz  v.  Sfczfe  a/Mc[czrczs79,  the  law  is  stated  thus:   (SCR  p.  410  :     a
AIR p. 303, para 12)

"The   position,  then,   might   thus  be   summed  up:   when  a  law   is

impugned on the ground that it is ultra vires (he powers of the legislature
which  enacted it,  what has  to be  ascertained is  the true character of the
legislation. To do that, one must have regard to the enactment as a whole,

I     to  its  objects' and  to  the  scope  and  effect  of its  provisions.  If on  such    b
examination it is found that the legisla(ion is in substance one on a matter
assigned to the legislature, then it must be held to be valid in its entirety,

• ` even though it might incidentally trench on ma{ter§ which are beyond its

L`ompetence. It would be quite  an erroneous  approach to the question tQ ' -
• view  such  a sta€ut`e not  as  an organic whole,  but .as  a mere  collection of
sections,  then  disiritegrate  if  into  parts,  €xamine ,under 'whTat.  heads  of    o

`legislation those parts would severally .f_all, and by that Process determine    `
what porhons[thereof are-intra -vi|g,s, arid what?.+:a ttot."            h.::+~:-="

110.  It  is`,:'tricrefore,  clear  that  the  Keraia  Police  Act  as  a.whole  arid     .
Section,118 as part thereof falls  in pith and subqtallce within List I.I..Entry  2,

::ht:r{ti#frngiT:t':.C]£evn;tna!:tnhcerr°;:sheTet:tell;aetn£:]t?a:r::tveedmf::ec°a:s:L]gd
annoyance in all indecent manner in pith and substance would `fall ivithin List

` Ill  Entry   1   which  speaks  of  criminal  law  and  would  thus  be  within  the
competence of the State Legislature in any case.

111.  However,  what  has  been  said  about  Sectim  66-A  would  apply
directly  to  Section  118(d) of the Kerala Police Act, as causing  annoyance in
an  indecent  ma'nher  suffers  from   the   same  type  of  vagueness   and  over    e
breadth,  that led to the  invalidity of Section 66-A,  and for the reasons given
for striking  down Section 66-A, Section 118(d) also' violates Article  19(1)(cz)
and not being  a reasonable restriction on the  said right  and not being  saved
under any of the subject-matters contained in Article  19(2) is hereby declared
to be uncons!itutionai

Section 69-A and the Information Technology (Procedure and Sofeguards
for Blocking for Access of Information by Public) Rules, `2009

112.  Section  69-A of the  Information Technology  Act has  already  been
set  out  in  para  2  of the judgment.  Under  sub-section  (2)  thereof,  the  2009
Rules   have   been   framed.   Under   Rule   3,   the   Central   Government   shall
designate  by  notificatioii  in  the  Official  Gazette  an  officer  of  the  Central    9
Government not below the rank of a Joint Secretary as the Designated Officer
for the purpose of issuing direction for blocking for access by the public ally
information `rcferable  to   Section   69-A  of  the  Act.   Under  Rule  4,  every
organisation  as defincd under Rule 2(g) (which refers  to the Government of
India,   State  Governments,   Union  Territories   and  agencies   of  the  Central

A

79  ig57 SCR 399 : AiR ig57 sc 297 :  ig57 cri LJ 4og

-,-, '<L:--
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`,      Government,  a.s   may   be   notified   in   the   Official   Gazette   by   the   Central
Government)iLis  to  designate  one  of  its  officers`  as.  the  "Nodal  Officer".

a     Under Rule 6, any person may send their complaint to the "Nodal Officer" of
the organisation concerned  for blocking,  which complaint  will  then have  to
be   examined   by   the   organisation   concerned   regard   being   had   to   the
parameters  laid  down  in  Section  69-A(1)  and  after being  so  satisfied,  shall
transmit such complaint through its  Nodal Officer to the Designated Officer

.    in a format specified by the Rules. The Designated Officer is not to entertain
a     ally complaint or request for blocking directly  from any person.  Under Rule

5,  the  Designated  Officer  may  on  receiving  any  such  request or  complaint
I   from  the  Nodal  Officer  of  an  organisation  or  from  a  competent  court,  by

order  direct  any  intermediary  or  agency  of the  Govemlpent  to  block  any
information  or  part  thereof  for  the  reasons  specified  in  Section  69-A(1).
Under Rule  7  thereof,  the  request/complaint  shall  then. be`. examined  by  a

:\.`.v    a,    Committee of Government Personnel who under Rut.e-8 are first to make  all
reasonable  efforts  to identify  the  originator 'o_r ,intermediary  who has hos,ted
the  mfermation.  If  so  identified,  a  n'Qtice, ,i:haj:.i  issue  tQ  appear `a`nd __Submit

-I-  their reply  at a siecified date and time  which s?3:-:<'l n.o& be less than 48 hours
from  the date  and  time  of receipt of notice by  such person or intermediary.
The  Coinmittee  then  examines  the  request  and  is ito  consider  whether  the

d     request  is   covcrt,ad   by   Section   69-A(1)   and   is   then   to   give   a   specific
recommendation   in   writing   to   the   Nodal   Officer   of   the   organisation
concerned.  It  is  only  thereafter that  the  Designated  Officer is  to  submit  the
Committee's  recommendation  to  the  Secretary,  Department  of Information
Technology  who  is  to   approve   such  requests   or  complaints.   Upon   such
approval, the Designated Officer shall then direct any agency of Government

e     or  intermediary  to  block  the  offending  information.  Rule  9  provides  for
blocking of infonnation in cases of. emergency where delay caused would be
fatal  in which  case  the blocking  may  take  place  without  any  opportunity of

•     hearing.  The  Designated  Officer  shall  Ike.n.,  not'  later  than  48  hours  of the

issue   of  the   interim   direction,   bring   the   request  before   the  Committee
referred to earlier, and only on the recommendation of the Committee, is the

I      Secretary  Departmeiit  of  Information  Technology  to  .pass  the  final  order.
Under  Rule  '10,  in  the  case  of an  order  of a competent  court  in  India,  the
Designated `Officer  shall,  on  receipt  of  a  certified  copy  of  a  court  order,

`    submit  it  to  the  Secretary,  Department  of Information Technology  and  then
initiate  action  as directed by the Court.  In addition to  the  above  safeguards,,
under Rule  14  a Review  Committee  shall  meet  at  least once  in two months

g      alid  recoi.d  its  fii]diiigs  as  to  whethel. dii.cctiolis  issued are in accordance  with
Section  69-A(1)  and  if it  is  of the  contrary  opinion,  the  Review  Committee
may   set   aside   such   directions   and   issue   orders   to   unblock   the   said
information.  .Under   Rule    16,   strict   confidentiality   shall   be   maintained

•    regarding all tl`e requests and complaints received and actions taken thereof.

113.  The  learned  counsel  for  the  peti(ioners  assailed  the  cons(itutional
A     validity   of  Section   69-A,   and   assailed   the.validity   c;f  the   2009   Rules.

Accordiiig  to the lcamed counsel,  tliei.e is  Ilo pre-dccisiolial hearing  afforded
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by the Rules particularly t.o the "originator" of information, which is defined
under Section 2(zcz) of the Act to mean a person who sends, generates,  stores
or transmits  any electronic message; or causes  any  electronic message  to be    a

§%;::ndesrast:fisats°r;=£:it::ensp:i;t;edde:°uan];yer°tsheecrt±Po?nrss°9n5.:nudng:r'o¥rt::e€:rda:
of  Criminal   Procedure   are   not   available   here.   Also,   (he   c`onfidentiality
provi'sion  was  assailed  stating  that  it  affects  the  fundamental  rights  of  the
petitioners.

114.   It   will  be   noticed  that   Section   69-A  `unlike   Section  66-A  is   a   `b
narrowly   drawn   provision   with   several   safeguards.   First   and   foremost,
blocking  can only  be  resorted  to  where  the Central Government is  satisfied
that  it`is  necessary  so  to  do.  Secondly,  such  necessity  is .relatable  only  to
some  of  the  subjects  set  out  in  Article  19(2).  Thirdly,  reasons  have  to  be
recorded ,im writing in such blocking  order so that they may be assailed in a
writ petition under Article 226 of the Constitution.

'   115.<The.,Rules  further  provide  for  a  ?.Caring  beforfT,~ the  Commi(tee` set

up-which Committee then lcgks into ivhether or noljl, is j.iecessary to block
i:alich  information.  It  is  onl}'  when  thG`Coininittee  finds tli.a'€  riere  is  such  a
necessity that a blocking  o-rder is made.  It is also clear from an examination
of Rule  8  that  it  is  not  merely.  the  intermediar.,v  who  may  be  heard.  If the
"person"  i.e.   the  originator  is  identified  he   is  als`|  to  be  heard  before  a

blocking   order   is   passed.   Above   all,   il.   is   itnl,y   after   these   procedural
safeguards  are  met  that  blocking  orders  are  made.  and  in  case  there  is  a
certified  copy  of a  court  order,  only  then  can  such blocking  order  also  be
made.   It   is   only   an   intermediary   who   finally   fails   to   compl.y   wi(h   the
directions issued who is punishable under sub-section (3) of Section 69-A.

116. Merely because certain additional safeguards such as those found in
Sections   95   and   96  Cri'C   ae   not   available   does   not   make   the   Rules    e
constitutionally   infirm.   We   are   of   the   view   that   the   Rules    are   not
constittLtionally infirm in any manner.
Section   79  and  the   Info;motion  Technology   (Interi`reediary   Guidelines)
Rules,2011

inter]£:aiasrieecst[:me e7x9em%C;I::]ogi  [ti:b£:thyaTie:he;`L,Elf d:eco:::tis:s :fhi£:    f
section.  Section 79 states:

•   `."79.  E-`Xemptton  froile  liability  Of intermediary  i,n  certain  cases.-(1)
Notwithstanding  anything  contained  in  any  law  for the  time  being  in force
but  subject  to  the  provisions  of  sub-sections  (2)  and  (3),  an  intermediary
sllall  iiot  bc  liable  foi-  ally  third  party  inforiiiatioii,  data,  or  coinniunicatioll
link made available or hosted by him.

(2) The provisions of sub-section (1) shall apply if-
(a) the fuiiction of the intermediary is limited to providing access to

• a  communication  s.vstem  over  which  information  made  available  by
third parties is transmitted or temporarily stored or hosted: or

(I?) the intermediary does not-
(i.) initia[c  lhc lraiisinission,



`.''.',',I,`    .,,t„                                                        -+,`
.`    1,            '
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(I.i.) select the receiver of the transmission,`and
(I.i.I.)    select    or    modify    the    inform.atioh  -contained    in    the

transmission:

(c)  the  intermediary  observes  due  diligence  while  discharging  his
duties  under  this  Act  and  also  observes  such  other  guidelines  as  the
Central Government may prescribe in this behalf.
(3) The provisions of sub-section (I) shall not apply if-

(cz)  the  intermediary  has  conspired  or  abetted  or  aided or induced,
whether by  threats  or  promise  or  otherwise  in  the  commission  of the
unlawful act;

(b)  upon  receiving  actual  knowledge,  or  on  being  notified  by  the
appropriate  Government  or  its  agency  that  any  information,  data.or
communication  link  residing  in  or  connected:to  a  computer  resource
controlled by the intermed`iary is being used (o commit the unlawful act,

`,r        the intermediary fails to expeditiously  reneve or disable  access` to  that
'  material on that resource vyithout vitiating the evidence in an`} riinner.  `.

pqutyE#::'£':.tot:`LT:°eralt:?eanpy¥£:::a°t:og[dse:let:*a'bseque:i:r::£::]=;`rf
his capacity as an intermediar'y.'`
118.  Under  the  2011  Rules,  by ,Rule  3  an  intermediary  has  not  only  t6

a    ::,::;ssho:h:s a=:esofThde ::€eur[fit::fasfypsr[:::ypupt:]r]Cr%s::fceu3eurt ft3[:eaFeaT:off:
inform all`users of the valous matters set out in Rule  3(2).  Since Rules 3(2)
aiid 3(4) are important, they are set out hereinbelow:

•`3. Due dtligence to  be  observed by intermediL.ry.-:The inlerrnediary

shall   observe    following    due    diligence    while    discharging.   his   duties,
namely-

(2)   Such  rules   and  regulations,   terms   and  coriditio-ns  or  `user
agreement  shall  inform  the  users  of computer resource .not  to host,
display,_  upload,   modify,   publish,   transmit,   update   or   share   any
informa(ion that-

'         --I  `r`    have(:)n;e#:ot: an°therperson and to which,the userdees not

(b)  is  grossly  harmful,  harassing, blasphemous,  defamatory,
obscene,    pornographic,    paedophilic,    libellous,    invasive    of
another's  privacy,  hateful,  or  racially,  ethnically  objectionable,
disparaging,   relating    or   encouraging   money   laundering    or
gambling, or otherwise unlawful in any manner u'hatever;I(c) harm minors in any way;

(d)   infringes   any   patent,   trademark,   copyright   or   other
proprietary rights;

(e) violates any law for the time being in fofcc;
®  deceives  or  misleads  the  addressee  about  the  origin  of `

such   messages   or   communicates   any   information   which   is
grossly offensive or menacing in. nature;
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(g) impersonate anothe,r person;
(#)  contaiis  software  viruses  or  any  other  computer  code,

files  or  programs  designed  to  interrupt,  destroy   or  limit  the    a
functionality of any computer resource ;

(z.)    threatens    the    unity,    in(egrity,    defence,    security    or
sovereignty  of  India,  friendly  relations  with  foreign ,states,  or
public  order  or  causes  incitement  to  the  commission  of  any
cognisable offence or prevents  investigation of any offence or is
insulting any other nation.

***.

(4) The intermediary, on whose computer system the information
is istored or hosted or pu-I)lished, upon obtaining  knowledge by itself
or beeri`brbught to actual knowl'edge by an affected person in writing
or  throtigh  e-mail  Signed -with  elec:tronic  signature  about  ah`y  such
i~ti.formation   as   mentioned  i.Ii..sub-rule   (2)  above,. shall   act  within  .
£1iii'iyisix  hours  and  wilere  applicable,  vygIk\ With. user  oLfpiv`rLei-gf :x

lr -.--           _--      .       _              '      .  i           -..-              `     ,        ,I

C

:,fc{:;::o=:at{g;. toF€±=::e :::rj{:tfeorrmmea:i:;ths;::I £np::snet;a:,e%{::fi.,+,.      ,     a
``ifift,.rmat.ion   and   associated  records   for   at   least   ninety   days   for

investi`§\ation purposes."    `
119. The learned couiisel for the petitioners assailed Rules 3(2) and 3(4)

on two basic grounds. Firstly,  the  intermediary is  called upon to exercise its
own judgment  uiider  sub-rule  (4)  and  theii  disable  information  that  is  in
contravention of sub-rule (2), when intermediaries by their very definition are
only  persons  who  offer  a  neutral  platform  through  which  persons   may
interact with each other over the inteme€. Further9 no safeguards are provided
as tin  the  2009  Rules  made  under  Section  69-A.  Also,  for the .very  reasoiis
that Section 66-A is bad, the petitioners assailed sub-rule (2) of Rule+3 saying
that,it is v:ague and over broad and has no relation with the subjects specified
under Article  19(2).

120.  One of the petitioners' counsel  also assailed Section 79(3)(b) to the
extent   that   it   makes   the  intermediary   exercise   its   ovin  judgment  upon
receiving  actual  knowledge  that  any  information  is  being  used  to  commit
unlawful acts. Further, the expression "unlawful acts" also goes way beyond
the specified subjects delineated in Article  19(2).

121..|L  must   first   be   appreciated   that   Sec(ion   79   is   an   exemption
provision.  Being  an  exemption  provision,  it  is  closely  related  to  provisions
which provide for offcnccs  inchiding  section 69-A. We have  sccn how under
Section   69-A   blocking   can   take   place   only   by   a   reasoned   order   after    9
complying  with  several  procedural  safeguards  including  a  hearing  to  the
originator and intermediary. We have  also seen how there  are only two ways
in  which  a  blocking  order  can  be  passed-one  by  the  Designated  Officer
after complying with the 2009 Rriles and the other by the Designated Officer
when   he   has   to   follow   an   order   passed   by   a   competent   court.   The
intermediary applying its own  mind  to w.nether informatioii should or shoilld     h
not be blocked is noticeably absent in Sectioii 69-A read with the 2009 Rules.
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122. Section 79(3)(b) has to be read down to mean that the intermediary
upon receiving actual knowledge that a court order has been passed asking it

a     to expeditiously remove or disable access to certain material must then fail to
expeditiously remove or disable access to that material. This is for the reason
that  otherwise  it  would  be  very  difficult  for  intermediaries  like  Google,
Facebook,   etc.   (o   act   when   millions   of   requests   ale   made   and   the\ `intermediary is then to judge as to which of such requests are legitimate and

which are` not. We have been informed that in other countries worldwide this

b    ::::r h=£::nethdea:::£pfi:::tc[:,nA5;e :htienaaf;::§£:tetheG:ovr:Eomn:Lf :sro ,; ttsheagceonucr;
I  must  strictly  conform  to  the  subject-matters  laid  down  in  Article   19(2).
• `Unlawful  acts beyond  what  is  laid  down  in Article  19(2)  obviously  cannot

form any part of Sectiofi 79. With these two caveats, we refrain from` striking
down Section 79(3)(L`).

`   123.  The  learned  Additional  SoliciLor``General  informed`  us  that  it  is  a
L-comindn  practice   wt!rtdwide   for   intermediaries   to  have   usei`  i!gree`ments

to-`_staining iwhat is  stated in Rule  3(2).  However,  Rule  3(4)  nee,i:isle be  read
dovylt 33t;  the  same  manlier as  Sectibn  79(3)(b). `Th-e  knowladge  spo'kr:Ii  of in
the said sub-rule. must only be through the medium of a court order.  Subject
to this,  the' Information Technology (Intermediaries Guidelines) Rules, 2011
are valid.

124. In conclusion, we may summarise what has been held by us above:
124.1.  Sectidii  66-A of the  Information Technology Act,  2000  i;  struck

`down ip, its  entirety being  violative  of Article  19(|`)(c})  and not saved under

+A#`S`2e4!g.(*2s);ction ,69_*A  and  the  Information  Technology  (Procedure  and
Safeguards  for  Blocking  for Access  of Information  by  Public)  Rules,  2009
are constitutionally valid.

124.3. Section 79 is.valid subject to  Sectio]i 79(3)(Z7) being read down to
mean  that  an  intermediary  upon  receiving  actual  knowledge  from  a  court
order or on being  notified by  the  appropriate  govemmient or its  agency  that
unlawful  acts relatable to Article  19(2) are going 'to be committed then falls
to  expeditiously  remove  or  disable  access  to  such  material.  Similarly,  the
Information  Technology  "Intermediary  Guidelines"  Rules,  2011   are  valid
subject  to  Rule  3  sub-rule  (4)  being  read  down  in  the  same  manner  as
indicated in (he judgment.

124.4'.  Section  118(d)  of  the  Kerala  Police  Act  is  struck  down  being
violative of Article 19(1)(cz) and iiot saved by Article 19(2).

125. All  the  wL.iL peli(lolls  ai.e  diL`posed  ill  (he  above  Leiiiis.


